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ileafes  an&  Xtxms  for  gears. 


ALE  ASE  for  years  is  a  contraft  between  leflbr  and  lefTee,  for  [iTermRep. 
the  pofle(rion  and  profits  of  lands,  ^c.  on  the  one  fide,  and  592-9'] 
a  recompence  by  rent,  or  other  confideration,  on  the  other. 

This  is  efleemed  in  law  a  middle  kind  of  intereft  between  an  Spelm. 
cftate  for  life  and  a  tenancy  at  will ;  for  thofe  who  held  large  ^^^'  *• 
diftri6ls  and  trails  of  lands,  being  unacquainted  with  the  arts  of 
hufbandry  and  tillage,  found  it  their  intereft  to  leafe  out  their  de- 
mefnes,  which  for  want  of  care  and  cultivation  lay  wafte,  and 
afforded  them  little  or  no  profit ;  and  this  way  of  letting  for  years 
was  thought  beft  to  anfwer  the  defign  and  intentions  of  the  lord, 
as  well  as  the  expectations  of  the  tenant ;  for  if  they  had  let  them 
for  life,  this  had  given  the  tenants  too  great  a  power  over  the  lord, 
becaufe  then  they  would  have  had  a  property  in  the  freehold,  and 
by  fuiFering  diffeifins,  or  feigned  recoveries  to  be  had  againft  them- 
felves,  might  have  fliaken  or  endangered  the  inheritance  of  the 
owner  ;  and  on  the  other  fide,  if  they  had  leafed  their  land  only  at 
will,  few  would  have  been  willing  to  beftow  any  great  pains  or  in- 
duftry  upon  fo  precarious  a  pofleflion,  which  the  arbitrary  will  and 
pleafure  of  a  peevifli  lord  might  have  defeated. 

Originally,  leafes  for  years  were  but  of  little  regard,  the  tenant 
having  only  utile,  not  dlrecfian  dominiiimy  and  being  faid  tetiere  m- 
mhie  alieno  :  and  as  he  had  only  the  perception  of  the  profits,  who- 
ever recovered  the  freehold  reduced  like  wife  the  poflefiion,  whe- 
ther fuch  recovery  were  true  or  feigned ;  and  the  ieflee  had  no 
other  remedy  but  an  a£lion  of  covenant  againft  the  lefibr ;  and 
this,  at  leaft,  was  thought  a  juft  conftru£tion,  that  he  who^  had 
devefted  himfelf  of  the  profits  of  his  lands  for  a  time,  by  giving 
them  to  another,  fhould  be  obliged  to  maintain  that  gift,  or  be 
liable  to  make  fatisfadion  if  he  did  not ;  and  this  was  the  more 
jeafonable,  becaufe  the  lefiee  was  equally  bound  to  anfwer  and 
make  good  the  rent  during  the  term  ;  and  if  he  did  not,  the  law 
allowed  the  leflbr  to  maintain  an  a6lion  of  covenant,  as  well  as 
of  debt  againft  him,  for  with-holding  thereof;  and  as  it  made  this  f^idet'it.Ct^ 
conftruction  for  the  leflbr  upon  the  words  yielding  ^nd.  payings  liik.^lj.  - 
which  were  no  exprefs  covenant  in  themfelves,  it  was  but  reafon-  pi,  j. 
able  it  Ibouid  make  the  like  conftruftion  for  the  lefl^ee  upon  the 
word  dimifit,  which  in  itfelf  no  more  imported  an  expreis  cove- 
nant on  his  part :  but  by  making  this  conftru£lion  mutual,  the 
courts  did  iuftlce  to  both ;  and  bv  making  it  at  all,  they  plainly 

Vol.  IV.  '  B  >  ihewcd 


!Leafeief  anti  Cerm^  for  gcarjGf» 


{a)  There-  fViewed  their  opinions  of  the  leafe  to  be  no  other  than  a  contract 

fore,  if  a  Qj.  agreement  between  the  parties,  and  not  fuch  an  adl  as  franf- 

Ifj^ade^o  a  f erred  any  property  to  the  leflee :  and  this  is  one  rcafon  why 

bifhop,  ab-  leafes  for  years  are  confidered  as  chattels,  and  go  to  {a)   exe- 

bot,  parfon,    ^utors.  ■ 
or  any  otiier 

fole  corporation,  and  his  fuccefTors,  for  fuch  a  number  of  years,  yet  it  fhali  go  to  the  executors  or  ad- 
mlniftrators  of  the  lefTee,  and  not  to  his  fucceffors,  fcecaufe  a  term  for  years  being  looked  upon  as  a 
chattel,  the  executors  or  adminiftrators  arc  the  only  perfons  the  law  allows  to  ("ucceed  thereto;  and  this 
fuccefTion  to  the  ch.ittei  cannot  be  altered  or  controuled  by  any  limitation  of  the  party  :  but  yet  in  fuch 
cale  it  feems,  that  the  executors  or  adminiftrators  of  the  lelTcc  /hall  hold  it  in  the  right  of,  and  astrufteeS 
for  the  fuccelT  rs ;  f  )r  the  book  fays,  they  fhall  have  it  in  auter  droit.  Co.  Lit.  o.'a.  46.  b.  90.  a.— 
But  this  rule,  as  to  the  fuccefTion  of  chattels,  hath  two  exceptions  :  I.  In  cafe  of  the  king,  who  by  his 
prerogative  may  take  any  chattels  in  fucceflion,  and,  confequcntly,  a  leafe  made  to  him  and  his  fuccefTorS 
for  years  is  good,  and  ihall  go  accordingly,  and  not  to  his  executors  or  adminidrator:.      Co.  Lit   t,0.  a. 

ji  Co.  ('2.  a. The  fccond  exception  is  in  caft;  of  the  chamberlain  of  London,  who,  by  cuftom  of 

the  city,  confirmed  by  divers  ads  of  parliament,  may  take  chattels  in  fucce/Tion  for  the  benefit  of  or- 
phans ;  but  qufgre,  if  this  cuftom  extends  to  leafes  for  years,  for  the  books  only  mention  recognizances, 
obligations,  &c.  which  are  given  or  entered  into  ro  the  chamberlain  and  his  fviccefl'ors',  by  way  of  fecu- 
rity  for  orphans  portions;  quare,  therefore,  if  a  leafe  may  be  made  to  the  chamberlain  and  his  fuc- 
ceffurs  for  years.     Cro.  Eliz.  464.     4  Inft.  249.     4  Co.  65.     Fulwood's  cafe. 


Co.  Lit. 
45.    b. 
Mirror,  1 64. 
293. 
Vent.  53. 


Vide  title 
Finti  and 
Recoveries. 


Bro.  tit. 
Liajci,  26, 
F.  N.  B. 
198.  220. 
Vaugh.127, 
4  Co.  80. 
Lev.  46. 
iMod.  iS. 


Another  reafon  was,  becaufe  at  firfh  thefe  leafes  were  made  but 
for  a  fmall  number  of  years,  (for  rny  Lord  Coke  tells  us,  that  by 
the  ancient  law  of  England^  no  man  could  have  made  a  leafe  for 
above  forty  years  at  the  moft,)  and  the-  reafon  thereof  feems  to 
be,  becaufe  they  were  only  made  to  ferve  the  occafions  and  exi- 
gencies of  the  lord  in  cultivating  and  improving  his  demefnes,  not 
to  borrow  money  on  or  raife  portions  for  daughters,  or  fuch  other 
ufes  as  are  now  made  thereof ;  therefore  there  was  no  need  to 
extend  them  to  any  great  length  of  time,  fmce  they  might  be  re- 
newed as  often  as  occafion  required  ;  befides,  the  lelTees,  if  they 
were  evicted,  being  only  to  recover  damages,  it  would  have  been 
fruitlefs  to  prolong  leafes  for  the  term  of  looo  years,  wlien  the 
perfoiis  who  are  to  poflefs  under  fuch  leafes  had  no  remedy  for 
their  damages  but  by  recourfe  to  the  reprefentatives  of  the  ori- 
ginal leflbr. 

Alfo,  another  reafon  might  be,  becaufe  thefe  leafes  for  years 
were  under  the  power  of  the  freeholder  to  deftroy  by  a  recovery  j 
for  the  perfon  coming  in  by  the  recovery,  was  fuppofed  to  come 
in  by  title  paramount,  and  fo  was  not  bound  or  obliged  by  them, 
and,  by  confequence,  few  could  be  willing  to  take  leafes  for  any 
longer  term,  which  they  might  fo  eafily  be  defeated  of. 

But  though  in  the  reign  of  H.  7.  it  v/as  refolved,  that  the  leflees 
fhould  not  only  recover  damages  as  a  recompence  for  the  poflef- 
fion  loft,  but  Ihould  alfo  recover  the  poflcfllon  itfelf ;  and  the 
ftatute  21  //.  8.  cap.  15.  gives  the  termor  power  to  falfify  all 
manner  of  recoveries  had  againfl:  the  tenant  of  the  freehold,  upon 
feigned  and  untrue  titles  ;  from  whence  men  began  to  limit  long 
leafes,  becaufe  by  fuch  purchafes  they  efcaped  the  wardihip,  re- 
lief, and  other  burdens  that  were  annexed  to  the  ancient  tenures  ; 
yet  no  alteration  was  made  in  the  fucceflion  to  them,  the  lav/ 
having  been  formerly  fettled  as  to  that  point ;  and  if  they  had 
not  carried  the  fuccefTion  in  the  manner  they  formerly  did,  they 
had  loft  the  end  of  fuch  limitation. 

And 


Eeafejef  anti  Ccrmsi  for  gearisf*  .^ 

And  though  at  this  day  terms  for  years  are  multiplied  to  a 
jnuch  longer  duration  than  they  were  formerly,  and  there  is  now 
ample  remedy  to  recover  the  term  itfelf,  yet  the  fuccelllon  con- 
tinues the  fame ;  for  befides  the  reafons  already  given,  it  would 
be  inconvenient  to  have  had  one  rule  of  property  for  fhort  terms, 
and  another  for  thofe  that  vvere  longer,  being  all  of  the  fame  na- 
ture, and  ftill  no  more  than  leafes  for  years ;  befides  the  difficulty 
bf  fixing  the  juft  bounds  to  any  precife  determinate  number  of  [Long 
years,  fince  one  or  two  years,  more  or  lefs,  would  have  made  tf"'s,  as 
Very  little  difference  in  reafon,  and  long  or  ftiort  are  only  terms  years°°are 
^f  comparifon ;  as  a  leafe  for  forty  years  is  long  with  refpedt  to  oonfidered 
one  of  eight  or  ten  years,  and  yet  (hort  with  refpetl  to  another  of  (^'  ^^^^ 
a  hundred  years  ;  therefore,  that  there  might  be  an  uniformity  in  ofthe'thne 
the  law,  all  leafes  for  years  are  holden  to  be  of  lefs  value  than  has  eiapfed) 
eftates  for  life,  as  beinff  originally  of  much  (horter  duration,  and  "«":  as  leafes, 

^  o         o  J  *  but  3S  terms 

alfo  becaufe  they  were  under  the  power  of  the  tenant-of  the  free-  to  attend  the 
hold  to  deftroy,  and  therefore  are  confidered  only  as  chattels,  and  inheritance. 
caft  upon  the  executors.  C0WP.597.J 

We  fhall  confider  this  head  under  the  following  divifions  : 

(A)  Of  what  Things  Leafes  may  be  made  for  Years* 

(B)  Of  the  Perfons  by  whom  Leafes  may  be  made': 
And  herein,  firft,  of  Leafes  by  Infants. 

(C)  Of  Leafes  made  by  Hufband  and  Wife :  And 
herein, 

,    I.  Of  Leafes  made  by  Hufband  and  Wife  by  the  Common 
Law. 
2.  Of  Leafes  made  by  them  purfuant  to  the  Statute  of 
32  H,  8.  cap.  28. 

(D)  Of  Leafes  by  Tenant  in  Tail :  And  herein, 

1.  What  Leafes  Tenant  in  Tall  might  have  made  by  the 
Common  Law. 

2.  What  Leafes  Tenant  in  Tail  may  now  make  to  bind  his 
Ifllie,  fince  the  32  i/.  8.  rap.  28. 

3*  When  and  in  v/hat  Cafes  the  IfTue  in  Tail,  or  Strangers, 
ihall  be  bound  by  voidable  Leafes  made  by  Tenant  in  Tail, 

(E)  Of  Leafes  for  Lives  or  Years  by  Ecclefiaftical 
Perfons :  And  herein, 

1.  What  Leafes  they  might  have  made  by  the  Common  Law, 
and  of  the  feveral  enabling  and  difabling  Satutes,  with 
fome  general  Obfervations  on  them. 

2.  Of  the  Rules  to  be  obferved,  and  Qualifications  requifits. 
to  the  Perfection  of  fuch  Leafes  :    And  herein, 

B  2  RuU  I, 


leafcjOf  anD  Cecmsf  for  gearief* 

itule  1 .   Where  an  Indenture  or  Deed  is  necejfary. 
Rule  2.   Wbenfuch  Leafes  are  to  begin  :   And  herein j 

i.  "When  fuch  Leafes  as  have  no  Date  at  all,  or  a  void  of 
impoffible  Date,  are  to  begin. 

2.  Such  Leafes  as  have  a  good  Date,  and  are  delivered  on 
the  fame  Day  ;  in  what  Cafes  the  Day  of  the  Date  or 
Delivery  is  to  be  taken  inclufive,  and  in  what  Cafes 
exclufive. 

3.  Such  Leafes  as  have  a  good  Date,  but  are  not  delivered 
till  a  Week  or  Month,  ^c.  after,  when  they  are  to  be- 
gin, and  how  the  Declaration  on  fuch  Leafes  is  to  be 
framed. 

Rule  3.   Within  ivhat  Time  the  old  Leafe  if  to  he  furrendered  t 

and  herein  of  concurrent  Leafes, 
Rule  4.  That  fuch  Leafes  are  not  to  exceed  three  Lives,  or  twenty- 

one  Years. 
Rule  5.   Of  ivhat  Things  Leafes  may  be  wade  to  bind  the  Succejfor. 
Rule  6.   What  flmll  be  [aid   a   ufual  Letting  to  Farm  ubon  tht 
feveral  Statutes ^  and  by  ivhat  Perfons. 

Rule  7.   What  Rait  is  to  be  referved ;  And  herein, 

1.  That  there  mull  be  a  Rent  referved. 

2.  That  this  Rent  miift  continue  due,  and  be  payable  to 
the  Leflbrs  and  their  Succeflbrs. 

3.  That  fuch  Rent  muft  be  the  fame,  or  more  in  Quantity 
than  hath  been  referved  within  twenty  Years  next  before 
fuch  Leafe  made:  And  herein, 

f .  What  fliall  be  faid  to  be  the  ancient  Rent,  where 
Variety  of  Rents  have  been  referved,  or  fomething 
formerly  referved  now  omitted  or  varied. 

2.  In  what  Manner  fuch  Refervation  is  to  be  made. 

3.  Where  the  Addition  of  more  Land,  with  or  without 
the  Addition  pf  more  Rent,  fhall  avoid  fuch  Leafes. 

4.  Where  a  Refervation  of  the  whole  Rent,  or  only />;•<» 
Rata  on  a  Leafe  of  Part,  llKill  be  good. 

Rule  8.  That  fuch  Leafes  mufl  not  be  made  without  iinpeachwent 
of  Wajle. 

(F)  Of  Leafes  by  Parfons,  Vicars,  and  others,  with 
refped  to  other  Qualifications. 

(G)  Of  the  Confeat  or  Conlirmatlon  of  others  to 
Leafes  made  by  Ecclefiaftical  Perfons;  And  herein, 

I.  Where 


ttakfS  anD  Cerrn^^  for  gear^*  . 

1.  Where  Confirmation  is  neceffary  either  in  refjDecn:  of  the 
Leafes  or,  Eflates  made,  or  of  the  Perfons  making  the 
fame. 

2.  What  Perfons  are  to  confirm  fuch  Leafes  or  Eflates,  and 
in  what  Manner. 

3.  What  Eftates  they  who  make  fuch  Confirmation  are  to 

have. 

4.  At  what  Time  fuch  Confirmation  is  to  be  made. 

5.  How  far  a  Regard  is  to  be  had  to  the  true  naming  of  the 
Corporation  or  Perfons  who  do  confirm. 

(H)  Of  void  or  voidable  Leafes  by  Ecclefiaftical 
Perfons :  And  herein, 

1.  Againfl  M'hom  Leafes  not  purfuant  to  the  Statutes,  or 
othcrwife  defeftive,  are  void  or  only  voidable. 

2.  By  what  Means  and  in  what  Cafes  fuch  voidable  Leafes 
may  be  made  good. 

3.  The  Manner  of  avoiding  fuch  Leafes  as  are  only  voidable. 

(  I )  Of  Leafes  made  by  thofe  who  have  but  a  par- 
ticular Eftate  or  Intereft  in  the  Lands'  leafed :  And 
herein, 

1.  Of  Leafes  made  by  Tenant  in  Dower  or  Curtefy. 

2.  Of  Leafes  made  by  Tenant  for  Life. 

3.  Of  derivative  Leafes,  or  by  one  who  is  but  a  Leflee  for 
Years  himfelf. 

4.  Of  Leafes  made  by  a  Difleifor  or  Difleifee.. 

5.  Of  Leafes  made  by  Joint-tenants  or  Tenants  in  Common, 

6.  Of  Leafes  made  by  Copyholders. 

7.  Of  Leafes  made  by  Executors  or  Adminiftrators. 

8.  Of  Leafes  made  by  a  Bailiff  of  a  Manor. 

9.  Of  Leafes  made  by  a  Guardian, 

10.  Of  Leafes  made  purfuant  to  Authority. 

11.  Of  Leafes  made  purfuant  to  Powers  in  private  Convey- 
ances and  Settlements. 

(K)  By  what  Form  of  Words  Leafes  may  be  made. 

(L)  What  Certainty  is  requifite  to  Leafes  for  Years 
as  to  their  Beginning,  Continuance,  and  Ending  : 
And  herein, 

I,  With  regard  to  the  Date  of  the  Lcafe. 
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2.  With  regard  to  other  Circumftances  taken  noticf  of  In 
the  Deed  of  Leafe,  whereby  to  afcertain  the  Commence- 
ment thereof. 

3.  The  Certainty  of  Leafes  for  Year:  as  to  their  Continu- 
ance. 

4.  The  Certainty  of  Leafes  for  Years  as  to  their  Duration 
and  Ending. 

(M)  In  what  Cafes,  and  to  what  Refpedls  an  Entry 
by  the  Leflee  is  requifite  to  the  Perfedion  of  his 
Leafe. 

(N)  Leafes  for  Years,  when  to  take  EfFe£t  as  a  Re- 
verfion,  when  as  a  future  Intereft,  and  when 
neither  the  one  nor  the  other. 

(O)  Leafes  for  Years  by  Eftoppel,  how  far  and 
againft  whom  fuch  Leafes  are  good. 

(P)  Leafes  for  Years  and  future  Interefts,  how  far 
they  may  be  barred  or  deftroyed,  and  how  far 
not,  and  where  an  Entry  before  the  Term  begun 
is  a  DifTeifm. 

(  Q^)  How  far,  and  by  what  Means,  Leafes  for 
Years  in  Truft  to  attend  an  Inheritance  may  be 
barred  or  deftroyed. 

(R)  Leafes  for  Years,  when  merged  by  Union  with 
the  Freehold  or  Fee. 

(S)  Of  Surrenders  of  Leafes  for  Years  :  And  herein, 

1.  Of  Surrenders  in  Fa^  or  Exprefs:  And  here  again, 

1.  By  what  TVcrds  fuch  Surrender  may  be  made. 
1.    Upon  luhat  EJiate  fuch  Surrender  may  operate, 

2.  Of  Surrenders    in  Law,  or   implied  Surrenders ;   And 

herein, 

1 .  JFiih  regard  tc  Leafes  in  Poffejfion. 

2.  With  regard  to  Leafes  in  Future. 

3.  With  regard  to  the  Thing  itfelf  fo  Jurrendered. 

(T)  Leafes  when  determined  by  cancelling  the  De^d^ 

(T.  2)  When  forfeited. 

(U)  Of  the  Renewal  of  Leafes* 
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(A)  Of  what   Things   Leafes   may   be    made   for 

Years. 

A  FTER  fuch  time  as  leafes  for  years  began  to  be  looked  upon  Godb.  112. 
"^~^  as  fixed  and  permanent  interefts,  and  that  the  leiTees  were  ^^°"  4^- 
fufficiently  provided  to  defend  themfelves,  and  their  poflefFions,  ^qI"is\^' 
againft  the  a£ls  and  incroachments   as  well  of  the  leflbr  as  of  Dyer,  56.  a. 


1 10. 


ftrangers,  men  found  it  their  intereft  to  improve  and  encourage 
this  fort  of  property,  and  therefore  extended  it  to  all  forts  of  in-  b^^ 


ro.  tit. 


terefts  and  pofleflions  whatfoever,  being  led  thereto  by  that  known  Leafes,  2-^. 
rule,  that  whatfoever  may  be  granted  or  parted  with  for  ever,  ^^uJf.  7. 
may  be  granted  or  parted  with  for  a  time  ;  and  therefore  not  only 
lands  and  houfes  have  been  let  for  years,  but  alfo  goods  and  chat- 
tels, though  the  intereft  of  the  leflee  therein  differs  from  the  in- 
tereft he  hath  in  lands  or  houfes  fo  let  for  years  :  for  if  one  leafe. 
for  years  a  ftock  of  live  cattle,  fuch  leafe  is  good,  and  the  leflee 
hath  only  the  ufe  and  profits  of  them  during  the  term ;  but  yet 
the  leflbr  hath  not  any  reverfion  in  them  to  grant  over  to  another, 
either  during  the  term  or  after,  till  the  leflee  hath  re-delivered 
them  to  him,  as  he  would  have  of  lands  in  cafe  of  fuch  leafe  for 
years,  for  the  leflbr  hath  only  a  poflTibility  of  property  in  cafe 
they  all  outlive  the  term  ;  for  if  any  of  them  die  during  the 
term,  the  leflbr  cannot  have  them  again  after  the  term  ;  and  dur- 
ing the  term  he  hath  nothing  to  do  with  them,  and,  confequently, 
of  fuch  as  die,  the  property  refts  abfolutely  in  the  leflee  :  fo, 
whether  they  live  or  die,  yet  all  the  young  ones  coming  of  them, 
as  lambs,  calves,  ^c.  belong  abfolutiely  to  the  leflee  as  profits 
arifing  and  fevered  from  the  principal,  fmce  otherwife  the  leflee 
would  pay  his  rent  for  nothing ;  and  therefore  this  differs  from  a 
leafe  of  other  dead  goods  and  chattels  ;  for  there,  if  any  thing  ht 
added  for  the  repairing,  mending,  or  improving  thereof,  the  lef- 
for  fliall  have  the  improvements  and  additions,  together  with  the  \ 

principal,  after  the  leafe  ended,  becaufe  they  cannot  be  fevered 
without  deftroying  or  fpoiling  the  principal;  neither  is  the  fuc- 
ceflion  of  young  ones,  in  cafe  any  of  the  old  ones  die,  to  be  re- 
fembled  to  a  corporation  aggregate,  whereof  when  any  die,  thofe 
that  fucceed  (hall  be  faid  part  of  the  fame  corporation,  for  the 
corporation,  in  its  publick  capacity,  never  dies;  but  this  being  a 
leafe  of  fuch  and  fuch  individual  cattle,  when  any  of  them  die, 
the  poflibility  of  reverting  property,  which  was  left  in  the  lefl'or, 
is  determined  and  at  an  end.  But  the  leflee  in  fuch  cafe  cannot  Lit.  §  71, 
kill,  deftroy,  fell,  or  give  them  away,  during  the  term,  without  ^"-  ^"* 
being  fubjedl  to  an  adlion  of  trefpafs,  as  it  fliould  feem ;  but  in  ^'^'  ^ 
cafe  of  a  leafe  of  a  houfe,  together  with  goods,  it  is  ufual  to 
make  a  fchedule  thereof,  and  affix  it  to  the  leafe,  and  to  have  a 
covenant  from  the  leflee  to  re-deliver  them  at  the  end  of  the  term, 
and  without  fuch  covenant  the  leflbr  could  have  no  other  remedy, 
but  trover  or  detinue  for  thepi  after  the  leafe  ended. 

B  4  If 
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Bro,  til.  If  one  hath  a  coroily  for  life,  he  may  let  it  to  another,  or  to 

x-w/.j,  40.    j|^^  grantor  himfelf -,  ib  may  the  grantee  of  houfe-bote,  or  hay- 
bote  j  but  in  cafe  fuch  leafe  be  to  the  leflbr  himfelf,  rendering 
rent,  lie  can  only  have  them  by  way  of  retainer,  being  to  arifc 
out  of  his  own  provifion,  or  his  own  land. 
Hard.  357.         But  as  to  lands  or  other  things  of  inheritance,  as  they  may  be 
granted  or  departed  with  for  ever,  fo  they  may  for  a  time,  and, 
confequently,  may  be  leafed  for  years  in  all  cafes  where  no  incon- 
venience or  injury  to  the  publick  is  like  to  enfue  •,  for  then  mens 
private  interells  muit  give  way  to  the  publick,  and  what  might 
othcrwife  in  its  own  nature  be  good  and  allowable,  mult  upon  that 
account  be  difallowed  and  ftand  condemned  ;  wherefore  it  having 
been  fettled,   that  all  leafes  for  years  were  but  chattels,  and  as 
fuch  fliould  go  to  executors  or  udminiflrators,  the  firfl:  cafe  where- 
9  Co.  ^7.      in  we  find  any  objection  to  a  leafe  for  years  is,  that  of  the  office 
Roll.  Abr.     Qf  M^i-n^ai  of  the  King's  Bench  Prifon,  for  that  being  an  office 
aRolI.  Abr.  of  great  truft,  concerning  the   adminifkration  of  ju  ft  ice  in   the 
J 55.    Sir     keeping  of  prifoners,  if  it  Ihould  be  granted  for  years,  it  might  be 
GeorgeRey-  i^jm-^Qug  (-q  the  publick,  by  being  in  fufpencc  till  probate  of  tiic 
Cro.  Car.  '    will  Or  adminillration  taken  out ;  and  if  the  officer  fliould  die  in- 
5^7-  debtcd,  fo  that  none  would  prove  his  will,  or  take  out  adminiftra- 

Hob  I  ^'  tlon,  then  there  would  be  no  officer  at  all,  and  executors  or  ad- 
3  Mod.  145.  miniftrators  would  be  in  by  a£l  of  law,  without  allowance  of  the 
court :  alfo,  it  might  be  a  queflion,  if  fuch  office  ffiould  not  be 
forfeited  by  outlawry,  or  be  afiets  in  the  executor's  hands  j  and 
many  other  inconveniencies  would  follow,  if  fuch  grant  for  years 
(a)InsCha.  were  allowed:  for  the  fame  reafon  it  was  holden  likewife,  that 
f  ^d  b°  '  '^  *^^  offices  of  ciijlos  breviiim,  chirographer,  clerk  of  the  pipe,  of 
Lord  Chan-  the  king's  filver  or  of  the  crown,  remembrancer  or  chamberlain 
ceiior,  that  of  the  Exclicqucr,  protlionotaries,  and  otiier  offices  in  the  feveral 
thtc(ot'  courts  of  juftice,  cannot  be  granted  for  years  i  and  though  the 
agaoierihip  officcs  of  fficriff  and  coroner  were  granted  for  years,  till  re- 
Dot  grant-  {trained  by  14  E.  3.  cap.  7.  yet  it  was  never  debated  what  incon- 
\earstoo  venieuccs  might  eufuc  by  allowing  thereof.  And  thefe  reafon s 
eafiiy  flipt  held  equally  good  againtt  granting  the  office  of  warden  of  the 
over.  Fleet,  or  any'^other  [a)  gaolerffiip. 

6  Mod.  57.  And  although  it  hath  been  refolved,  that  the  office  of  Mar- 
cafe''"r^But  ^''^  ^^  '^^^  King's  Bench  prifon  cannot  be  granted  for  years,  yet 
fee  ft.  8  &  9  it  hath  been  holden,  that  a  leafe  thereof  for  years  during  the  life 
W.  3.C.27.  of  the  grantee  is  good  j  for  hereby  the  danger  of  the  office  going 
c?i7^with  to  executors  is  avoided,  which  the  book  fays  is  the  fole  reafoa  why 
Tii\'t^  to       the  office  is  not  abfolutely  grantablc  for  years. 

this  office.] 

Raym.  210.  Alfo  it  appcars,  that  the  dean  and  chapter  of  WtJJ/nhtfur  made 
*  Kcb  ^-'•*  ^  \tzit  for  years  of  the  Gatchoufe-piifon,  and  the  leHee  had  com- 
The  King  mitted  feveral  otTences  which  amounted  to  a  forfeiture,  for  wliich 
V.  Lady  the  office  v/as  fcized,  but  no  (/•)  objeclioa  made  to  its  being  kt 
Bro.vhton.    fyj.  years. 

{h)  Nee  :  ^ 

There  leentis  a  diil'crcr.ie  between  Sir  George  Reynolds's  cafs  and  thi?,  becaufe  in  Sir  George  Rrvnoldi's 
cafe  the  (jrant  r^r  ycari  v\as  from  ihc  crown,  in  whom  all  oliiccs,  in  lelation  :o  the  adminilba  ion  of 
juilici;,  aia  originally  and  inhtr-ntly  lodged  j  and  thtrefoie,  fcr  the  crcwij  to  gra.it  cut  fuch  office  fjr 

years. 


leafCiGi  ant!  Cerrn^  for  Mcarjef*  9 

vfars,  may  be  liable  to  the  obje£tions  before  mentioned  ;  but  in  this  cafe  the  dean  and  chapter  are  the  im- 
mediate grantees  of  the  crown,  and  they  have  the  office  to  them  and  their  fucceflbrs  for  ever  in  fee,  and 
are  perpetual  gaolers  thcmfelves,  and  aiifwerable  to  the  crown,  notwithftanding  any  fuperior  leafe  to 
another  j  and  therefore  they  always  take  fecurity  of  fuch  under-leflee  for  their  own  indemnity. 

But  fuch  offices  as  do  not  concern  the  admhilftration  of  juftice,  Hard.  46. 
but  only  require  flcil!  and  diligence,  niay  be  granted  for  years,  be-  J"""  and 
caufe  they  may  be  executed  by  deputy,  without  any  inconveni- 
ence to  the  publick  :  Therefore,  where  a  grant  for  years  was  made 
of  the  office  of  garbler  of  fpices  in  London ^  it  was  adjudged  to  be 
a  good  grant,  or  at  leaft  a  good  appoinment  for  years,  within  the 
intent  of  the  ftatute  i  Jac.  i.  cap.  rp. 

The  office  of  printer  was  granted  for  years,  6  Car.  i.  and  held  Hard.  353, 
a  good  grant,  being  but  an  employment:  So,  the  office  of  polt- 
marter  was  granted  to  the  Lord  Stanhope  for  years,  and  held  good. 

The  office  of  regiftrar  of  policies  of  alTurance  in  London  con-  Hard.  tji. 
cerning  merchants  was  granted   by  the  king  for  years,  and  ad-  3S4-  357- 
judged  to  be  a  good  grant,  becaufe  it  did  not  concern  the  admi- 
niftration  of  juttice  in  any  court,  but  required  only  tlie  Ikill  of 
writing  after  a  copy  :  So,  the  office  of  making  and  fealing  yj/i- 
po?nas  was  granted  for  years,'  and  allowed  to  be  good  ;  and  there 
feveral  precedents  are  cited  of  offices  granted  for  years  j  as,  firit, 
offices  in  which  the  fafety  of  the  realm  was  concerned,  as  the 
office  of  the  warden  of  a  haven  or  port  by  H.  6.  of  gunpowder/ by 
1  Car.  I.  of  making  gunpowder  by  Car.  2.    xA.iro,  offices  concern- 
ing the  trade  of  the  realm  have  been  granted  for  years  -,  zs  i  H.  7.  Dyer,  303. 
of  the  exchange  of  money;    18  if.  8.  of  gager  ;    i^  Rich.  2.   of  ^"''J'''^' 
aulnager,  though  a  feal  belongs  to  it,  with  which  the  officer  is  ^    ^  ' 
intrulled  -,  of  the  letter-office,  3  Car.  i,     Alfo,  offices  in  courts 
of  juftice  have  been  granted  for  years  ;  as  the  office  of  furveyor 
of  the  gree.n  wax,  of  the  fixpenny  writs  in  Chancery  and  Jhb^ 
poenas,  of  comptroller  and  cullomer,  and  of  making  out  procefs 
in  C  B.     All  thefe,  and  feveral  others,  have  been  granted  for 
years  ;  but  no  difpute  having  been  made  of  the  validity  of  them, 
how  far  fome  of  them  would  hold  at  this  day,  may  be  a  queiVion. 

But  where  cne  made  a  grant  for  years  of  the  ftewardfliip  of  a  2  Lev.  :45. 
court-leet  and  court-baron,  this  was  holden  void  as  to  the  court-  ?,J°.""  .'^^' 
leet,  being  a  judicial  office,  but  good  as  to  the  court-baron,   be-  wood. 
ing  only  minilterial,  and  the  fuitors  judges  thereof;  but  the  grant 
appearing  afterward i  to  be  for  years  determinable  upon  the  death 
of  the  lelTee,  it  was  holden  good  for  bocli,  becaufe  there  was  no 
danger  of  its  coming  to  executors  or  admiuillrators. 

One  Mrs.  Dennis  was  found  by  office  to  be  an  idiot  a  nniivitatc;  2  Chan.  Ca. 
the  king  grants  the  cuftody  of  body  and  eftate  to  Sir  Alexander  j''^"'^?"*^' 
Frazier^  his  executors  and  adminifirators,  during  the  idiotcy  ;  Sir,  g.^,  Vem. 
Alexander  dies,  and    then   the  king    grants  the  cuilody  to  Mr.  9.  137. 
Prodgcrs ;  and  whether  he  or  the  executrix  of  Sir  Ale>;andcr  had  ^* 
the  better  title,  was  the  quellion.     It  was  faid  to  be  a  truft  in  the 
king,  and  therefore  not  graniable  to  executors  or  adniinillrators, 
and  that  if  the  grantee  die  inteftate,  there  would  be  none  to  take 
care  of  the  idiot.     On  the  other  Hde  it  was  faid,  that  the  king 
had  not  only  a  trufl-,  but  an  inter^'lt,  and  mi;^ht  have  difpofed  of 

the 
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the  profits  to  his  own  ufe,  or  have  granted  them  over  as  he 
thought  fit,  in  cafe  of  an  idiot,  though  it  was  otherwife  in  cafe 
of  a  hinatick  •,  and  that  being  a  chattel,  it  fhould  naturally  go  to 
executors ;  and  to  this  opinion  my  Lord  Chancellor  inclined,  but 
(a)  3  Mod.    directed  the  validity  of  the  patent  to  be  tried  at  law  :  and  (a)  in 
43.  Vern.    j^^  j^    ^]^q  grant  to  Sir  Alexander  was  holden  good  ;  for  the  king 
^*"    ■    '     has  the  fame  interefl  in  an  idiot  that  he  had  in  his  ward,  which 
always  went  to  the  executor  of  his  grantee,  though  it  was  other- 
wife  in  the  cafe  of  a  lunatick. 
»  Roll. Rep.       The  office  of  park-keeper  was  granted  for  years,  and  no  objec- 
*74-  tion  made  to  it ;  for  this  does  not  concern  the  adminiftration  of 

•4'3'   juftice,  but  only  requires  diligence  and  care. 
Co.  Lit.  Dignities  or  honours  cannot  be  granted  for  years ;  as  to  be 

^p  ^'         earl,  duke,  b.^ron,  i5fc.  becaufe  then  they  muft  go  to  the  cxecu- 
•  57'   '  jQjj.g  Qj.  adminiftrators,  whilft  the  eftate  that  fliould  fupport  them 
would  go  to  the  heir,  and  fo  introduce  confufion  and  abfurdity. 

By  the  23  H.  6.  cap.  10.  it  is  provided,  "  That  no  flieriff  ihall 
**  let  to  farm  in  any  manner  his  county,  nor  any  of  his  bailiwicks, 
**  hundreds,  or  wapentakes ;"  which  proves  that  before  this  fta- 
tute  it  was  not  unufual  to  let  them  to  farm. 

By  the  11  Car.  2.  cap.  2t,-  §  27.  the  lord  tr'eafurer,  or  com- 
miffioners  of  the  treafury  for  the  time  being  have  power  to  let 
to  farm  all  or  any  the  rates  or  duties  of  excife  upon  beer,  ale, 
cyder,  and  other  liquors  therein  mentioned,  fo  as  the  fame  exceed 
not  the  term  of  three  years  ;  without  which  claufe  the  treafurer 
or  oommiffioners  of  the  treafury  could  not  have  made  fuch  leafe, 
though  perhaps  the  king  himfelf  might,  having  the  abfolute  in- 
terefl  and  ownerfhip  therein. 

By  the  12  Car.  1.  cap.  2^.  §  3.  power  is  given  to  the  king's 
agents  for  the  granting  of  wine  licences  to  any  perfon  or  perfons 
for  any  time  or  term  not  exceeding  twenty-one  years,  if  fuch 
perfon  or  perfons  fliall  fo  long  live,  upon  fuch  rent  as  fhall  be 
agreed  on,  to  be  paid  half-yearly  j  fuch  licences  are  not  to  be 
granted  to  any  but  thofe  who  perfonaliy  ufe  the  trade  of  felling 
by  retail,  or  to  the  landlord  of  fuch  houfe,  nor  fliall  the  fame  be 
affignable,  or  of  any  benefit  but  only  to  the  firft  taker. 

By  the  22  ^  23  Car.  2.  cap.  14.  §6.  power  was  given  to  the 
mafter  and  chaplains  of  the  Savoy,  to  encourage  the  rebuilding 
thereof,  to  demife  any  of  the  lodgings  for  any  term  not  exceed- 
ing forty  years,  under  fuch  rents  as  they  could  procure,  without 
renewing. 

[By  the  27  G.  3.  c.  26.  the  lord  treafurer,  or  commiffioners  of 
the  treafury  for  the  time  being  are  empowered  to  let  to  farm 
for  any  term,  not  exceeding  three  years,  the  duties  upon  poll- 
horfes.J 
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(B)  Of  the  Perfons   who  may  make  Leafes  :  And 
herein,  firft,  of  Leafes  made  by  Infants. 

AS  to  leafes  made  by  infants,  or  fuch  as  are  under  the  age  of 
twenty-one  years,  what  feems  moft  confiderable  is,  whether 
any,  and  what  leafes  for  years  made  by  fuch  are  abfolutely  and 
ipfofaclo  void,  or  only  voidable  by  them  ;  about  which  the  opi- 
nions of  the  books  feem  a  little  unfettled. 

Some  opinions  are,  that  all  leafes  for  years  made  by  infants  Moor,  105. 
ia)  without  refervation  of  rent,    are  abfolutely    void,  and   not  ^Leon.2i?5. 

^    '  '  '  Hucton  102. 

merely  voidable.  RoU.  Rep. 

441.     {a)  So,  if  a  tiifle  only  had  been  referved,  as  a  pepper  corn.     Mod.  263.— But  that  a  leafe  made 
by  an  infant  to  try  his  title  is  good,  though  no  rent  be  referved.  Moor,  105.  2  Leon.  216.  Noy,  130. 

Other  opinions  there  are,  that  leafes  for  years  In  general  by  in-  Lit.  §  547. 
fants  are  only  voidable,  and  not  void,  without  taking  notice  whe-  jj;°'„^g'  ^S* 
ther  any  rent  were  referved  on  fuch  leafes  or  not  j  and  fome  even  Lev.  6. 
feem  to  hold,  that  though  no  rent  at  all  be  referved,  yet  the  leafes  Moor,  78. 
are  not  thereby  abfolutely  void,  but  only  voidable  by  the  infants  ^l^l^hafh' 
when  they  come  of  age,  and  that  they  may  confirm  the  fame  at  been  con- 
their  full  age  by  accepting  fealty,  which  is  at  leaft  incident  to  fi"ned  by 

every  leale.  ^^^^  ^^  ^^^^^  -^^  ^j^^  ^^^^  ^^  Zouch  v.  Parfons,  3  Burr.  1 806.  J 

Alfo,  moft  of  the  books  agree,  that  if  a  rent  were  referved  Bro.  tit. 
on  fuch  leafe  for  years,  then  it  would  be  only  voidable  by  the  in-  "^j^^'^^^* 
fant  at  full  age,  without  faying  how  it  would  be  if  no  rent  at  RoH.  Abr.* 
all  were  referved,  unlefs  by  implication  that  it  would  be  void  in  7a9»  73o« 

fuch  cafe  3  f^^oJ-  307- 

lucn  caie.  ^  p^  ^^^^  ^^^^ 

But  all  the  books  agree,  that  if  an  Infant  make  a  leafe  for  years,  s  Co.  119. 
he  cannot  plead  tion  efl  faBiiniy  but  muft  avoid  it  by  pleading  the  \];^^^  ^1"^' 
fpecial  matter  of  his  infancy  ;  which  feems  to  favour  the  opinion  j^^. ' 
of  thofe  who  hold,  that  the  leafe  is  not  abfolutely  void ;  for  if  the  Cro.  £i:z. 
leafe  were  abfolutely  void,  there  does  not  feem  to  be  any  good  p^7^  57- 
reafon  why  he  might  not  plead  non  eji  faclumy  as  a  feme  covert  joCo.  43, 
certainly  may  do  in  fuch  cafe,  whofe  leafe  is  abfolutely  void,  fo  /^w^head 
that  no  acceptance  of  rent  after  her  hufband's  death  can  make  it  °„^'^7'^ 

good.  voL  3.  6/0, 

An  infant  copyholder  without  licence  of  the  lord  made  a  leafe  Latch.  199. 
for  years  by  parol,  rendering  rent,  and  at  full  age  was  admitted,  ^^^\y^\ 
and  accepted  the  rent,  and  then  oufted  the  kflee :  and  in  this  Aflirieid. 
cafe,  though  it  was  agreed,  that  a  leafe  for  years,  rendering  rent,  Noy,  92. 
by  an  infant,  of  freehold  lands  was  only  voidable,  yet  it  was  ^^^  J^^"*^ 
urged  that  in  cafe  of  a  copyhold  it  would  be  otherwife,  becaufe  which  iaft* 
the  leafe  not  being  warranted  by  the  cuftom  would  be  a  difleifin  to  book  fays, 
the  lord,  and,  confequently,  a  forfeiture  of  his  copyhold,  v.'hich  if^jj^beno 
being  a  great  mifchief  to  the  infant,  the  court  ought  rather  to  forfeiture  as 
help  him,  by  adjudging  fuch  leafe  to  be  abfolutely  void  :  but,  not-  totheinrd, 
withftanding  this,  it  was  adjudged  that  the  leafe  was  a  good  leafe  ^^^l-J^'^'^' 
till  avoided,  and  th^it  a  leafe  for  years  by  a  copyholder  without  wcie,  )ec  it 

licence 
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was  a  good     llccnce  is  not  a  difleifm  ;  and  admitting  it  fliould  be  a  forfeiture 

lii'ftran'Jrs  "^  ^^^'^  ^^^"^'  ^^^  ^'^  '^^^  ^^''^  cntcrs  for  it,  the  infant  may  re-enter 

andthacfo/  upon  him,  and  fo  Is  at  no  mifchicf;  and  that  the  infant  having 

this  reafon  accepted  the  rent  at  full  age,  he  had  made  it  good  and  una- 

piincipaiiy  voidable. 

It  was  ad- 
judged, fuch  acceptance  made  it  good. 

Cro.  jac.  If  an  infant  takes  a  leafe  for  years  of  lands,  rendering  rent, 

k^°and^^"'  ^^^"'^^  ^^  ^"  arrcar  for  feveral  years,  then  the  infant  comes  of  age, 
Elliot,  and  ftill  continues  the  occupation  of  the  land,  this  makes  the  leafe 

Browni.        good  and  unavoidable,  and,   by  confequence,  makes  him  charge- 
s^BuJf.  60     ^^^^  ^^''^^^  '''^  ^^^  arrears  incurred  during  his  minority  ;  for  though 
Roll.  Abr.     at  full  age  he  might  have  departed  from  his  bargain,  and  thereby 
731.  S.c.    have  avoided  payment  of  the  arrears  which  the  leflbr  fullered  to 
*J"  b'e  •      incur  during  his  minority,  yet  his  continuance  of  pofleflion  after 
his  full  age  ratifies  and  affirms  the  contrail  ab  itiitio,  and  fo  gives 
remedy  for  the  arrears  of  rent  incurred  from  the  time  of  the 
contra6l  made. 
Dalf,  64.  But  if  an  infant  pofTefTed  of  a  term  for  years  fells  It  for  money, 

Cmam.        aj^^j  jf(.gj.  j^g  comes  of  full  age  receives  part  of  the  money  for  it, 
he  {hall  avoid  the  grant  notwithftanding  ;  for  the  contract,  as  faid, 
being  void  in  the  commencement,  it  cannot  be  made  good  by  any 
fubfequent  acSt. 
Co.  Lit.  By  cuftom  In  fome  places  an  Infant  felfed  of  lands  In  focnge 

♦i*  '*•  may  at  the  age  of  fifteen  years  make  a  leafe  for  years,  which  fliall 

bind  him  after  he  comes  of  age  j  for  the  cuftom  makes  fifteen  his 
full  age  for  that  purpofe. 
+  L£on.  4.  An  infant  made  a  leafe  for  years,  and  at  full  age  fald  to  the 
lefl'ee,  God  give  you  joy  of  it ;  this  was  holden  by  Alead  a  good  af- 
firmation of  the  leafe ;  for  this  is  a  ufual  compliment  to  exprefs 
one's  affent  and  approbation  of  what  is  done. 
Anon.  [The  father  of  an  infant  leafed  his  fon's  lands  for  20  years,  and 

2,  Leon.        gj.  £^j|  jjg^,  ^j^g  £qjj^  upon  the  back  of  the  indenture,  releafed  ail 
his  right  to  the  defendant:  it  was  holden  by  IVray,].  that  this 
leafe  was  made  by  the  father,  as  guardian,  and  voidable  by  the 
fon  ;  and  that  the  indorfement  by  the  fon  was  a  good  affign- 
ment.] 
Piow,  2  12.        If  the  king  within  age  makes  a  leafe  for  years,  this  Is  binding 
c^Jof^he    V^*^^^^^h'  ^"^^  cannot  be  avoided  by  him,  either  during  his  mi- 
Dachy  of      nority  or  when  he  comes  of  age ;  for  the  politick  rules  of  go- 
LiBcaiter.     vernment  have  thought  it  neceflary  that  he,  who  is  to  govern  and 
manage  the  whole  kingdom,  fliould  never  be  confidered  as  a  mi- 
nor, incapable  of  governing  himfelf  and  his  own  affairs. 
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(C)  Of  Leafes  made  by  Hufband  and  Wife  :  And 

herein, 

1.  Of  Leafes  made  by  Hufband  and  Wife  by  the  Common  Law. 

iT  is  clearly  agreed,  that  if  a  hufband,  feifed  of  lands  in  right  of  Bro.  tI^. 
-*•  his  wife,  make  a  leafe  thereof  by  indenture  or  deed  poll,  re-  ^"^^[^^^'* 
ferving  rent,  that  this  is  a  good  leafe  for  the  whole  term,  unlefs  the  Leafes,  24. 
wife,  by  fome  a£l  after  the  hufband's  death,  fliews  her  dilTent  there-  Cro.  jac. 
to  ;  for  if  (he  accepts  rent,  which  becomes  due  after  his  death,  g^^  vJiTke^s'! 
the  leafe  is  thereby  become  abfolute  and  unavoidable ;  the  reafon  2  And.  42. 
whereof  is,  that  the  wife,  after  her  intermarriage,  being  by  law  Fio.v.  137. 
difabled   to  contradl   for  or   make    any   difpofition  of  her   own 
pofleffions,  as  having  fubje61:ed  herfelf  and  her  whole  will  to  the 
■will  and  power  of  her  hufband,  the  law  thereupon  transfers  the 
power  of  dealing  and  contracting  for  her  poflefTions  to  the  huf- 
band, becaufe  no  other  can  intermeddle  therewith,  and  without 
fuch  power  in  the  hulband  they  would  be  obliged  to  keep  them  in 
their  own  manurance  or  occupation,  which  might  be  greatly  to 
the  prejudice  of  both;  but  to  prevent  the  huiband  from  abufing 
fuch  power,  and  left  he  fhould  make  leafes  to  the  prejudice  of 
his  wife's  inheritance,  the  law  has  left  her  at  liberty  after  his  death 
cither  to  affirm  and  make  good  fuch  leafe,  or  to  defeat  and  avoid 
it,  as  (he  finds  moft  fubfervient  to  her  own  intereft. 

So,  if  the  wife  join  in  fuch  leafe  for  years  by  indenture,  if  not  Cro.  jac. 
made  purfuant  to  the  32  i/.  8.  r^/i.  28.  (he  is  after  her  hufband's  ^^^' j^'°' 
death  at  liberty  either  to  affirm  it  by  acceptance  of  rent,  or  to  dif-  ^06.  Cr'o. 
fent  to  and  avoid  it  by  bringing  trefpafs,  i^c.  in  the  fame  manner  Jac.  617. 
as  if  fhe  had  been  no  party  thereto  •,  for  her  joining  during  the  ^^^['^^{^ 
coverture,  when  fhe  was  not  fai  jurisy  but  under  the  power  of  769.    roU. 
the  hufband,  will  not  bind  her  after  his  death;  and  if  flie  choofes  Abr.  350. 
to  avoid  fuch  leafe,  notwithftanding  her  joining  therein,  then  it 
is  fo  abfolutely  defeated  ab  initio  as  to  her,  that  ihe  may  plead  non 
demiftt,  becaufe  as  to  any  intereft  that  pafled  from  her  fhe  did  not 
demife,  nor  in  truth  had  any  power  to  contra6l,  but  the  whole 
intereft  pafTed  from  the  hufband,  and  the  leflee  is  in  merely  by 
virtue  of  the  hufband's  contract ;  and  yet,  becaufe  the  leflee  by     , 
his  acceptance  of  fuch  leafe  admitted  them  both  to  have  power  to 
join  therein,  he  muft  accordingly,  during  the  coverture,  declare  of 
the  leafe  by  them  both,  as  an  eflential  part  of  the  defcription  of 
the  leafe  whereby  he  makes  title. 

But  the  indenture  or  deed  poll,  whereby  fuch  leafe  was  made,  2  Co.  61. 
being  no  clTential  piirt  either  of  the  defcription  or  leafe  itfelf,  be-  pio°'^^V.a. 
caufe  the  hufband  during  the  coverture  might  have  made  it  by  Leon.  192. 
parol  only;  therefore,  it  is  neither  neceflary  nor  ufual  for  the  ^''"•^li^* 
leflee  in  his  declaration  to  make  any  mention  thereof.  \l^\  \^^'^ 

i;o.  112.     Cro.  Car.  527. 

So  alfo,  if  the  wife's  part  in  fuch  leafe  were  merely  void,  and  Yeiv.  i. 
her  joining  therein  would  have  no  z?iiOi  to  help  the  defcription  ^i'^'ljf  ^"1 

of 
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of  the  leafe,  tlien  the  leflee  ought  in  his  declaration  upon  fucli 
leafe  to  leave  out  the  wife,  otherwife  his  inferting  of  her  as  one  of 
the  lefTors  will  vitiate  his  declaration  :  therefore,  where  the  hufband 
and  wife  fealed  a  leafe  for  years  of  the  wife's  lands,  and  at  the 
fame  time  executed  a  letter  of  attorney  to  a  third  perfon  to  deliver 
fuch  leafe  as  their  deed  to  the  lefTee,  which  he  did  accordingly, 
and  then  the  leflee  brought  an  ejectment,  and  declared  of  this  by 
baron  and  feme ;  to  which  not  guilty  being  pleaded,  this  fpecial 
matter  was  found  ;  the  court,  after  argument,  gave  judgment  that 
the  plaintiff  had  failed  in  his  declaration,  becaufe,  as  this  cafe  was, 
it  was  only  the  leafe  of  the  hufband  ;  for  the  delivery  of  the  deed 
being  efl~ential  to  make  it  a  complete  deed,  this  ought  to  have  been 
done  by  the  wife  herfelf  in  perfon  ;  for  fhe  not  being  fui  jurii 
could  not  by  fuch  letter  of  attorney  delegate  any  power  or  autho- 
rity whatfoever  to  another,  but  fuch  delegation  was  merely  null 
and  void  ;  and,  by  confequence,  the  attorney's  delivering  it  in  her 
name  was  to  no  purpofe,  but  it  was  only  the  leafe  of  the  hufband, 
as  being  only  efFedVually  delivered  by  him ;  and,  therefore,  the 
plaintiff  ought  to  have  declared  accordingly  ;  for  upon  the  matter 
it  was  no  leafe  by  the  hufband  and  wife,  and  then  the  plaintiff  de-* 
daring  upon  it  as  fuch,  hath  failed  in  his  defcription  of  the  leafe 
whereon  he  was  to  recover. 

Accordingly  in  another  cafe,  where  in  eje£lment  the  plaintiff 
declared  on  a  leafe  by  the  hufband  only,  and  not  guilty  pleaded,  the 
like  fpecial  matter  was  found  as  in  the  former  cafe,  and  exception 
taken  to  the  declaration,  becaufe  the  wife  was  omitted ;  yet  the 
court  held  the  declaration  good,  and  difallowed  the  exception,  be-< 
caufe  her  manner  of  joining  in  the  leafe  was  merely  void,  as  if  fhe 
had  not  been  named  therein,  and  then  the  plaintiff  in  his  defcrip- 
tion of  fuch  leafe  did  well  to  omit  her. 

But  now  if  the  hufband  and  wife  join  in  a  leafe  for  years  by  parol 
of  the  wife's  lands,  rendering  rent,  or  if  the  hufband  folely  make 
fuch  parol  leafe,  rendering  rent,  this  determines  abfolutely  by 
his  death,  fo  that  no  acceptance  of  rent,  or  other  aft  done  by  the 
wife,  will  prevent  its  avoidance  ;  the  reafon  whereof  given  in  the 
books  is,  that  her  afl"ent  ought  to  appear  to  be  given  at  the  time 
when  the  leafe  was  made,  which  without  fome  deed  or  inflrument 
in  writing  it  cannot  do  ;  but  this  feem.s  a  very  indifferent  reafon, 
when  in  the  cafe  of  a  leafe  for  years  by  the  hufband,  folely  by 
deed,  her  aflent  appears  not  at  all,  but  rather  the  contrary ;  and 
yet  (he  may  alhrm  fuch  leafe,  if  flie  thinks  fit,  after  his  death,  as 
well  as  if  fhe  had  joined  therein  j  therefore  a  better  reafon  for  this 
diftinftion  feemt;  to  be,  that  the  inheritance  and  right  of  the 
ettate  continuing  iliil  in  the  wife,  nof.vithftanding  the  intermar- 
riage, if  the  hufband  does  nothing  to  difcontinue  or  deveft.  that 
eflate,  all  charges  of  his  thereout  fall  off  with  his  death,  which 
determines  his  power  and  interefh  over  the  eftate  ;  but  a  leafe  for 
years  being  an  immedi'ate  contraft:  for  or  difpofition  of  the  land 
itfelf,  if  the  fame  appears  in  writing  duly  executed,  fo  that  there 
can  be  no  variation  or  deviation  therefrom  attempted  by  the  lefl"ee 
after  the  hufband'a  death  ^  the  law  fo  far  gives  countenance  to 

fucb' 
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fucK  leafe,  for  the  encouragement  of  farmers  and  huftandmen, 
that  the  fame  Ihall  continue  in  force  till  the  wife's  a£lual  diflent 
or  difagreement  thereto ;  but  becaufe  there  can  be  no  fuch  cer- 
tainty of  the  terms  of  a  parol  leafe,  when  nothing  appears  in  writ- 
ing to  manifeft  them ;  therefore  they,  like  other  charges  of  the 
hufband,  fall  off  and  drop  with  his  eftate  or  intereft  therein. 

If  the  hufband  and  wife  make  a  leafe  for  years  of  the  wife's  Hut,  loa. 
land,  without  refervation  of  any  rent,  j^et  it  hath  been  adjudged  Cro.  Eiiz. 
that  this  is  a  good  leafe  by  them  both  during  the  coverture,  and  fon^'and 
that  the  wife,   after  the  hufband's  death,  may  affirm  the  fame  by  Mordant, 
acceptance  of  fealty,  or  bringing  an  a£lion  of  wafte  ;  fo  that  the 
refervation  of  rent  is  not  efTential  to.  the  exiftence  or  continuance 
of  fuch  leafe  after  the  hufband's  death,  but  only  a  writing  atteft- 
ing  the  fame,  and  the  wife's  allowance  and  approbation  thereof; 
for  as  the  hufband  made  fuch  leafe  at  firfl-,  without  any  referva- 
tion of  rent ;  fo  the  wife,  if  (he  thinks  fit,  may  continue  the  leffde 
in  pofTefTion,  after  his  death,  upon  the  fame  terms. 

The  hufband  being  feifed  of  copyhold  lands  in  right  of  his  wife  2  Roll.  Rep, 
in  fee,  makes  thereof  a  leafe  for  years,  not  warranted  by  the  ^44-  361. 
cuftom,  which  is  a  forfeiture  of  her  eftate  j  yet  this  fhall  not  bind  Savem^nd " 
the  wife,  or  her  heirs,  after  the  hufband's  death,  but  that  they  may  Smith.  Cro. 
enter  and  avoid  the  leafe,  and  thereby  purge  the  forfeiture ;  and  |i'^"  *'^9« 
the  diverfity  feems  between  this  a£l,  which  is  at  an  end  when  the  chaioner 
leafe  is  expired  or  defeated  by  the  entry  of  the  lord,  or  the  wife,  4  Co.  27. 
after  her  hufband's  death,  and  fuch  as  are  a  continuing  detriment 
to  the  inheritance ;  as  wilful  wafte  by  the  hufband,  or  fuch  afts 
as  tend  to  the  deftruftion  of  the  manor,  as  non-payment  of  rent, 
denial  of  fuit  or  fervice  ;  fuch  forfeitures  as  thefe  bind  the  inhe- 
ritance of  the  wife  after  her  hufband's  death  j  but  in  the  other 
cafes  the  hufband  cannot  forfeit  by  his  leafe  more  than  he  can 
grant,  which  is  but  for  his  own  life. 

If  the  hufband,  feifed  of  a  copyhold  manor  in  right  of  his  Cro.  Elian 
wife,  lets  copyhold  land,  parcel  thereof  for  years,  by  indenture,  ^59-. 
and  dies,  this  fhall  not  deftroy  the  cuftom  of  demifmg  by  copy,  v,°Ruicef!. 
becaufe  the  wife  may  enter  and  avoid   that  leafe,  the  hufband 
having  no  power  by  his   own  a6t   or    difpofition   to   bind    the 
inheritance  of  the  wife. 

A  man  feifed  of  lands,  in  right  of  his  wife,  makes  a  leafe  for  Cro.  Ellz. 
years  thereof  by  parol,  and  then  he  and  his  wife  levy  a  fine  to  a  ^ '^• 
ftranger,  and  die:  it  was  adjudged,  that  the  qonuzee  of  the  fine  2  Co.*  77.^* 
(hould  avoid  this  leafe  ;  for  being  made  by  parol  only,  it  was  ab-  Harvey  ani 
folutely  void  as  to  the  wife,  fo  that  no  acceptance,  or  a£l  of  hers,  '^^°'^^^ 
after  his  death,  could  make  it  good ;  and  then  the  conuzee,  who 
came  in  wholly  by  the  wife,  (hall  take  advantage  thereof  as  the 
wife  herfclf  fhould  have  done,  for  the  hufband's  joining  in  the  fine 
was  only  for  conformity  •,  for  the  whole  eftate  and  inheritance 
pafTed  from  the  wife,  and  nothing  from  the  hufband  ;  and  of  void 
afts,  or  when   they   begin  to  be   fo,   flrangers  may  have  the 
benefit. 

But  where  the  hufband  and  wife  by  indenture  made  a  leafe  for  gLeoir.ij^, 
ninety-nine  years  of  the  wife's  lands,  though  without  reverfion  of  ^'°-  ^^[^- 
5  rent,  '^''  ""'''' 
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and  Oliver,    rent,  and  after  joined  in  levying  a  fine  of  the  reverfion  to  a  (Iranger  3 
Mjourn.        jj^g  better  opinion  was,  that  the  conuzee  fliould  hold  fubjedl  to  this 
tobo'th"re.     leafe,  for  being  by  indenture,  it  was  not  abfolutely  void,  but  onl)' 
poaers.         voidable  by  the  wife  after  her  hufband's  death  -,  and  then  whea 
flie  joins  in  a  fine  of  the  reverfion,  before  her  time  of  eledlion  for 
avoidance  thereof  comes,  this  deftroys  her  own  power  of  election ^ 
•bccaufe  now  fht  has  nothing  more  to  do  with  the  eftate;  and  it 
cannot  transfer  a  like  power  of  eleftion  to  the  conuzee,  becaufc 
that  was  a  thing  merely  in  a£lion,  and  peculiar  to  the  wife,  in  re- 
gard of  her  coverture,  and,  confequently,  the  leafe  is  become  ab- 
folute,  and  the  conuzee  {hall  hold  fubjedt  thereto. 
tto.  Jac.  A.  and  B.  joint-tenants  for  their  lives ;  A.  takes  C.  to  hufband  ; 

417.  Roll.  aii(|  they,  by  indenture,  let  their  moiety  for  twenty-one  years,  re- 
Kep.  401.  fei-viiig  rent;  then  the  M'ife  dies,  and  B.  the  furviving  joint- 
3  Bulf.  272.  tenant,  would  have  avoided  this  leafe,  as  the  wife  might  have  done 
Roll.  Abr.  j£  ^q  \y^^  furvived  her  hufband  :  but  it  w^as  adjudged,  that  th« 
^^Mod.'ico.  leafe  being  only  voidable,  and  not  void,  quoad  the  wife,  by  her 
^are,  M  death  this  power  of  avoiding  it  is  gone,  and  cannot  be  transferred 
the  hufband  j.q  j-j^g  furviving  joiut-tcnant,  who  claims  not  under,  but  paramount 
1"  s  anv"and  ^"6^  j  and  then  the  leafe  is  become  unavoidable  during  the  life  of 
whatreme-  the  Other  joint-tenant,  for  the  leafe  being  good  at  firft,  the  wife's 
dy  for  the      clifa2;reement  to  make  it  void,  was  more  neceflary  than  her  aeree- 

rent  incur-  -^  i       -^  j  • 

led  after  the   ment  was  to  make  It  good. 

vife'i  death,  for  the  reverfion  to  which  it  was  incident  goes  to  the  furviving  joint-tenant,  but  he  being 
in  of  that  by  title  paramount,  the  leafe  has  nothing  to  do  with  the  r«nt,  and  the  hufband,  for  want  of  a 
reverfion,  can  neither  diftrain  nor  avow  for  the  fame.  But  quare,  if  lie  may  not  maintain  an  ailion  of 
debt  or  covenant  in  law,  or  exprefs  covenant  for  payment  of  the  rent,  if  Uiere  vveie  any  j  &f  "vide  Bro, 
tit.  Lcajci,  4..     Det.  7.     Dyer,  z'i.  b.  29.  a.     Roll.  Rep.  442. 

Cro.  Eiiz.  Hufband  and  wife,  joint-tenants  for  fixly  years.  If  they  or  el- 

2S7.  Moor,  ^i^gj.  q£  them  fo  long  live,  the  hufband  by  indenture  lets  the  land 
civile  and  ^o^  fifty  years,  to  commence  immediately  after  his  deceafe,  and 
Locioft.  dies,  the  wife  furvives ;  and  if  this  was  a  good  leafe  to  bind  the 
Co- 135.  wife,  was  the  quellion.  It  was  objefled,  that  it  could  not  bind 
the  wife,  becaufe  it  was  not  to  commence  till  after  the  hufband's 
death  ;  that  he  might  have  outlived  the  whole  term  ;  and  there- 
fore it  was  as  if  he  had  granted  the  term  to  commence  after  his 
death  ;  which  being  but  a  grant  of  bare  poflibility,  had  been  clear- 
ly void.  2.  It  was  objected,  that  the  hufband  dying  before  the 
leafe  took  effeft,  the  intereft  in  the  whole  tern\  vefted  in  the 
wife  by  furvivorfliip,  and  then  the  hufband's  difpofition,  which 
took  not  efFe6l  till  his  death,  came  too  late  to  prevent  ir.  But, 
-  notwithftanding,  it  was  adjudged  to  be  a  good  leafe,  and  not  like 
the  cafe  put  of  a  grant  of  his  term  after  his  death,  for  there  no- 
thing pafled  till  his  death  but  a  bare  pofiibility  only  ;  but  here  a 
good  term  is  created  in  intereft  prefently,  to  take  efFecSt  in  pof- 
feflion  after  his  death.  As  to  the  fecond  point,  the  hufband 
having  an  intereft  to  difpofe  of,  he  might  in  his  life-time,  have 
difpofcd  of  the  whole  term,  and  it  would  have  bound  his  wife ; 
then  here  when  he  hath,  by  an  a£l  executed  in  his  life-tinie>  dif- 
pofcd of  an  intereft  in  part  of  the  term  ;  thisj  by  the  fame  reafon, 
muft  be  good,  and  binding  upon  his  v.-ife. 

6  Hufband 
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Hufband  and  wife  made  a  leafc  for  years,  by  indenture,  of  the  Dyer,  159. 
U'ife's  lands,  referving  rent ;  the  leflee  enters  ;  the  hufband,  be-  Roli«Abr. 
fore  any  day  of  payment,  dies  ;  the  wife  takes  a  fecond  hufband,  p^gp'_  ^° 
and  he  at  the  day  accepts  the  rem,  and  dies :  it  was  holden,  that  S.C.  cited, 
the  wife  could  not  now  avoid  the  leafe,  for  by  her  fecond  mar- 
riage (he  transferred  her  power  of  avoiding  it  to  her  hufband,  and 
his  acceptance  of  the  rent  binds  her,  as  her  own  before  fach  mar- 
riage would  have  done ;   for  he  by  the  marriage  fucceeded  into 
the  power  and  place  of  his  wife,  and  v^hat  fhe  might  have  done, 
either  as  to  affirming  or  avoiding  fuch  leafe,  before  marriage,  the 
fame  may  the  hufband  do  after  the  marriage. 

A  woman,  guardian  in  focage,  marries  and  joins  with  her  Plow,  295; 
hufband,  by  indenture,  in  making  a  leafe  for  years  of  the  ward's  OA^ornand 
lands,  yet  after  her  hufband's  death  flie  may  avoid  the  fame  ;  for  ul\r°\, 
though  the  hufband  has  abfolute  power  to  difpofe  of  all  chattels.  Roll.  Abr. 
either  real  or  perfonal,  whereof  he  is  poflefTed  in  right  of  his  wife,  343- 
and  the   wardfhip  of  the  body  and  land,  in  this  cafe,  is   but  a 
chattel  J  yet  the  wife  being  poflefled  of  it  in  right  of  the  infant, 
and  accountable  to  him  for  the  profits  when  he  comes  of  age,  the 
hufband's  difpofition  fhall  not  bind  her  after  his  death,   but  that 
fhe  may  avoid  it  in  right  of  the  infant,  v.'hofe  guardian  fhe  ftill 
continues  to  be  ;  and  her  own  joining  in  the  leafe  was  not  mate- 
rial, becaufe  fhe  was  then  under  coverture,  and  had  no  difpofing 
power  at  all. 

As  the  wife's  acceptance  of  rent  or  fealty,  isff.  will  make  good  3  Bulf.  274. 
and  unavoidable  leafes  for  years,   made  by  her  and  her  hufband,  ^°'*'  ^^P* 
or  by  her  hufband  folely,  if  they  be  by  indenture  or  deed  poll ;  fo  if      ^' 
the  wife  die  before  her  hufband,  the  fame  ele^lion  and  power  of 
afhrming  or  avoiding  fuch  leafes  defcends  to  her  ifTue  or  heir  ;  for 
fuch  leafes  are  good,  till  thofe  who  fucceed  to  the  eftate  defeat 
and  avoid  them  by  their  difagreement  thereto. 

Therefore,  where  a  woman  tenant  in  tail,  having  ifiued  by  a  Yeiv.  7?. 
former  hufband,  after  his  death  married   a  fecond  hufband,  and  J^^^ryand 
they,  by  indenture,  joined  in  a  leafe  for  years  of  the  wife's  lands,     "^* 
rendering  rent,  and  then  the  wife  died  without  ifiue  by  the  fecond. 
hufband,  fo  that  he  was  not  entitled  to  be  tenant  by  the  curtefy, 
it  was  holden,  that  till  the  iffue  by  the  firfl  hufband  entered,  this 
leafe  remained  good ;  and  therefore,  the  hufband  there  recovered 
in  an  a6lion  of  covenant  againft  the  lefl'ee,  upon   ifTue   found  for 
him,  that  there  was  no  entry  made  by  the  wife's  ifiue,  becaufe 
till  then  the  leafe  was  fiiill  fubfifting,  and  confequently,  the  lefiee 
bound  by  his  covenants  in  fucli  leafe. 

So,  where  a  man,  feifed  of  land  in  right  of  his  wife,  makes  a  9  H.  6,  43. 
leale   lor  years,  rendering  rent,  and  then  his  wife  dies  without  ^°  ^"^* 
ifiue  by  him,  whereby  he  is  not  tenant  by  the  curtefy,  but  his   ,J-f''^'^' 
cftate  determined  ;  yet  he  may  avow  for  the  rent  till  the  heir  hath  Vaugh.  45. 
made  his  a£lual  entry,  becaufe  the  leafc  was  at  firfl  good,  and 
drawn  out  of  the  feifin  of  the  wife  ;  and  therefore,   till  the  entry 
of  the  heir,   remains  good  between  the  lefTor  and  leilee,  fo  that 
the  lefTee  may  maintain   an  ad  ion  of  covenant,  and   the  kfTor 
diftrain  and  avow  for  the  ?ent,  till  the  heir  hath  entered. 

Vol.  IV.  C  Of 
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32  H.  8. 
c.z8. 


Cro.  Car. 
42.    Smith 
V.  Trlnder. 
[This  cafe 
was  never 
decided,  for, 
in  confe- 
quence  of 
Lord  Ho- 
bart's 
doubts,  a 
fpecial  ver- 
dict was 
found,  and 
the  matter 
was  after- 
wards ended 
by  arbitra- 
ment. ] 
(a)  Note; 
there  was 
no  queftion 
made  upon 
thefe  woids, 
if,  &c.  as 
to  the  con- 
tinuance of 
the  leafe, 
which,  as  it 


Of  Leafes  made  by  Hufband  and  Wife  purfuant  to  32  H.  8.  c.  28. 

This  ftatute  hath  mailc  an  alteration  in  the  common  law,  and 
enabled  all  hufbands,  fcifed  of  lands  in  right  of  their  wives,  to 
make  leafes  for  twenty-one  years,  or  three  lives,  obferving  the 
diredlions  therein  mentioned ;  which  leafes  bind  the  wives  and 
tlieir  heirs,  fo  that  they  cannot  now,  after  the  liufband's  death, 
avoid  fuch  leafes  as  they  might  have  done  at  the  common 
law;  but  if  the  directions  in  tliat  ftatute  are  not  obferved,  then 
the  common  law  takes  place,  and  the  wives  and  their  heirs  are  at 
liberty  to  avoid  fuch  leafes  in  the  fame  manner  as  they  might  have 
done  before. 

But  as  to  the  feveral  qualifications  requifite  to  make  fuch  leafes 
good  and  binding,  they  being  treated  of  at  large  under  the  head 
of  Leafes  by  Ecclefiaftical  Perfons,  letter  (E),  we  fliall  here  only 
infert  one  cafe  for  the  better  umlerftanding  of  the  ftatute. 

Hufband  and  wife,  the  huiband  purchafed  land  to  him  and  his 
wife,  and  their  heirs,  and  afterwards  he,  without  his  wife,  lets 
this  land  for  fixty  years,  [a)  if  they  ftiouUl  {<.>  long  live,  rendering 
280/.  per  ann.  rent  at  the  two  ufual  feafts,  during  the  term  •,  then 
the  hulband  dies  \  and  if  this  leafe. fliould  bind  the  wife,  by  the 
32  H.  8.  €.  28.  was  the  queftion  ?  And  it  was  holden  by  three 
juftices  that  it  (hould  ;  for  the  words  of  the  a£l:  are,  'That  all 
leafes  to  be  made  by  any  per/on  or  perfons  having  any  ejlate  of  inherit' 
ance  in  fee-ftmple  or  fee-tail^  in  the  right  of  their  nvii^es^  or  jointly  ivith 
their  wives ^  of  an  eflate  of  inheritance.,  made  before  the  coverture  or  af- 
ter yfhall  be  goody  provided  that  the  wife  be  made  a  party  to  every  fuch 
leafe  to  be  made  by  her  hi f  hand  of  any  manors ^  &:c.  being  the  inherit- 
ance of  the  wife ;  and  that  every  fitch  leafe  be  made  by  indenture  in  the 
name  of  the  hi/fband  and  wife^  and fhe  iofeal  the  Jame,  and  that  the 
rent  be  referved  to  the  hufband  and  ivifcy  and  to  the  heirs  of  the  wife^ 
according  to  her  eflate  of  inheritance  therein  ,-  fo  that  the  wife  is  ap- 
pointed to  join  only  when  flie  hath  the  fole  inheritance  by  the  ap- 
pointment of  the  rent,  to  be  referved  to  the  heirs  of  the  wife,  and 
not  when  fhe  hath  a  joint  eftate,  as  in  this  cafe  ;  and  then  clearly, 
by  the  body  of  the  nOi^  the  leafe  by  the  hulband  folely  is  good,  and 
the  provifo  doth  not  extend  to  it. 

feems,  determined  by  the  death  of  either  of  them.     Cro.  Jac.  378.     5  Co.  9. 


Go.  Lit, 
45.  b. 


(D)  Of  Leafes  by  Tenant  in  Tail  ;  And  herein, 

I .  What  Leafes  Tenant  in  Tail  might  have  made  by  tJie  Common 

Law. 


I 


F  tenant  in  tail  after  the  ftatute  de  donis  had  made  a  leafe  for 
years,  and  died,  this  leafe  was  not  abfolutely  determined  by  his 
death,  but  the  ifTue  in  tail  was  at  liberty  either  to  affirm  or  avoid  it 
as  he  thought  fit ;  and  the  reafon  why  fuch  leafes  for  years  were 
not  holden  to  be  abfolutely  determined  by  the  death  of  the  tenant 
in  tail,  who  made  them,  was,  either  becaufc  they  were  drawn  out 

of 
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of  an  eftate  of  inheritance,  which  by  poflibility  might  continue  for 
ever,  and  therefore  was  capable  of  enduring  fuch  a  leafe  for  years 
thereof;  or  becaufe,  being  executed  by  the  entry  of  the  leflee, 
there  ought  to  be  an  acl:  of  equal  notoriety  to  defeat  and  undo  it ; 
which  if  the  iflue  in  tail  thought  fit  to  wave,  the  leiTee  then  con- 
tinued his  polTeflion  in  virtue  of  the  firfl;  contra6l  and  entry.     And 
this  was  but  a  reafonable  liberty  given  to  the  ilTue  in  tail,  becaufe 
it  might  well  be  fuppofed  that  his  anceftor  was  not  qualified  to 
keep  all  his  pofleflions  in  his  own  manurance  and  occupation,  but 
muft  neceffarily  let  them  out  to  farmers  and  hufbandmen,  who, 
by  their  fkill  and  underftanding  in  the  arts  of  agriculture  and  huf- 
bandry,  would  be  bed  able  to  preferve  and  improve  the  foil ;  and 
by  their  yielding  an  annual  rent  or  income  to  the  lefibr  or  tenant 
in  tail  himfelf,  would  enable  him  equally  to  provide  for  the  necef- 
fities  and  exigencies  of  himfelf  and  his  family  ;  and  fince  the  iflue 
in  tail,  who  was  to  fucceed  to  the  inheritance  and  pofleflions   of 
his  anceftor,  might  be  fuppofed  equally  ignorant  of  the  way  and 
manner  of  improving  and  managing  them  to  the  beft  advantage, 
and  would  therefore  be  under  the  like  neceflity  of  letting  them 
out  to  others,  and  yet,  perhaps,  not  be  able  to  get  fo  good  a  rent 
or  income  for  them  ;  therefore,  to  prevent  the  charge  and  trou- 
ble of  renewing  fuch  lea fes,  or  the  difficulty  of  finding  out  new 
tenants  upon  every  death,  the  law  thought  fit  not  to  intermeddle 
one  way  or  another  therewith,  but  left  it  to  the  choice  of  the 
iflue  in  tail,  whether  he  would  continue  them  or  not.     Another 
reafon  why  the  law  would  not  condemn  fuch  leafes  as  abfolutely 
void  by  the  death  of  the  tenant  in  tail,  might  be,   the  difcourage- 
ment  that  would  thereby  arife  to  farmers  and  hufbandmen,  who 
would  not  be  eafily  induced  to  take  leafes,  or  befl;ow  any  great 
pains  or  labour  upon  pofleiFions,  which  they  were  to  hold  by  fo 
precarious  a  title  as  the  life  of  the  tenant  in  tail  only ;  and  there- 
fore, for  thefe  and  other  reafons,  fuch  leafes  for  years  were  not 
looked  upon  to  be  abfolutely  void  and  determined  by  the  death  of 
the  tenant  in  tail  who  made  them  ;  but  the  ifliie  in  tail  fucceflive- 
ly,  as  each  came  into  the  eftate,  was  at  liberty  either  to  continue 
or  avoid  them,   as  they  found  convenient ;  and  by  this  liberty  the 
iflue  in  tail  was  fufficientiy  fecured  againll  any  injury  or  inconve- 
nience arifing  from  the  contrails  or  leafes  of  his  anceftor,  and  the 
flatute  de  dottis  in  no  danger  of  being  impeached,  fince  it  was  in 
the  iflTue's  own  choice  to  confider  thereof,  and  to  govern  himfelf 
accordingly,   either  in  the  affirmance  or  avoidance  of  fuch  leafes,  [,!    co°nt 
as  Ke  found  mofl;  for  his  advantage  ;  therefore,  {a)  acceptance  of  of  Bedford's 
the  rent,  or  fealty,  or  bringing  an  acStion  for  recovery  thereof,  or  <^.^^^-    ^ro. 
an  a£lion  of  wafte,  were  fuch  a6ts  as  amounted  to  a  confirmation    ' "  '^7  ' 
of  the  leafe,  becaufe  thefe  plainly  manifefted  his  intent  to  continue  Dyer,  46.  a. 
the  leflee  in  poflelBon  upon  the  terms  of  his  leafe ;  and  by  confe-  S^'  ^'  95- 
quence,  fuch  iflue  could  never  afterwards  avoid  it  during  his  own  Ht.t^ffJ! 

life.  ance,  i  j. 

If  tenant  in  tail  makes  a  leafe  to  A.  for  twenty  years,  and  the 
leflTee  makes  a  leafe  to  B.  for  ten  years,  and  then  the  tenant  ui  tail 
dies,  and  the  iflue  accepts  the  rent  of  B.  this  is  no  affirmation  of 

C  2  the 
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the  leafe,  becaufe  ^.  was  under  no  obligation  of  paying  liis  rerst 
to  him,  and  is  anfwerable  for  it  over  again  to  A.  and  therefore 
his  payment  to  the  iflue  in  tail  was  voluntary,  and  in  his  own 
Wrong,  and  the  iiTuc's  acceptance  thereof  not  conclufive  more  than 
if  he  had  received  it  of  a  mere  ftranger ;  and,  by  confequence, 
the  iflue  in  tail,  notvi-ithftanding  fuch  acceptance,  may  enter  and 
avoid  the  leafe:  but  if  the  iO'ue  had  accepted  the  rent  from  A. 
this  had  amounted  to  a  confirmation  of  the  leafe  made  toA.y  and, 
by  confequence,  he  could  not  after  avoid  the  leafe  to  5.,  which  was 
derived  thereout.  But  if  A.  had  adigned  five  acres  of  tlie  land  in 
leafe  to  B.  for  the  rcfidue  of  twenty  years,  and  the  ilTue  in  tail 
had  accepted  the  rent  from  JB.,  this  would  amount  to  a  confirma- 
tion of  the  entire  leafe  to  <^.,  becaufe  the  rent  ifluing  out  of  the 
whole,  and  out  of  every  part  of  the  land,  B.  as  to  thefe  five  acres, 
fucceeded  in  the  place  of  A.  by  having  his  whole  intereft  therein  ; 
and  then  the  illuc  in  tail,  by  acceptance  of  the  rent  from  one,  whofe 
part,  as  to  him,  was  equally  cliargeable  with  the  whole  rent,  hath 
given  his  confent,  that  the  whole  eftate  chargeable  therewith  fhall 
conti?iue,  though  he  chofe  to  take  his  rent  out  of  part  only  ;  for 
otherwife  he  would  do  injulUce  to  y/.,  wlio  would  be  liable  to 
make  recompence  to  B.  for  the  overplus  of  the  rent,  and  yet  have 
no  recompence  himfelf,  if  the  iflue  might  defeat  the  refidue  of 
the  leafe  remaining  in  his  hands. 
iDyer,  51.  b.  Tenant  in  tail,  before  27  H.  8.  c.  10.  of  ufes,  made  a  feoffment 
"  R°'ii'^'  ^*  ^'^  ^^^  ^°  ^^^  ^^^  ^^  himfelf  and  his  heirs  :  and,  after,  he  and  his 
Rep.  260.  feoffees  made  a  leafe  for  years,  rendering  rent,  and  after  the  fbatutc 
•5  i.fon.  1^4.  made,  tenant  in  tail  dies  fclfed,  and  his  iffue  aliens  the  land  by 
"  vi^'d'  ^^*  •^^"^^  before  entry  upon  the  Icil'ee,  or  receipt  of  the  rent :  the  great 
.  '  queftion  was,  if  he  might  after  avoid  this  leafe  ;  and  by  the  better 
opinion  of  the  juftices  of  both  benches,  prater  Saitders,  the  alienee 
could  not  avoid  it,  wliether  he  received  the  rent  or  not,  for  the  leafe 
was  not  abfolutelv  void  by  the  death  of  the  tenant  in  tail,  but  only 
voidable  by  the  iffue  by  his  entry  ;  then  when  the  iffue,  before  fuch 
entry,  conveys  over  the  land  to  a  flranger,  the  leafe,  being  not 
then  avoided,  continues  fiill  a  charge  upon  the  eftate,  and  the 
flranger  cannot  enter  to  avoid  it,  becaufe  a  right  of  entry  can  no 
more  be  transferred  to  a  ftranger  than  a  right  of  aflion,  and  by 
confequence,  the  conufee  mull  hold  fubje<Sl  thereto,  having  no 
means  to  avoid  it. 
Co.  LU.  If  tenant  in  tail  enfeoffs  his  eldeft  fon  within  age,  and  he  after 

f^9  -•  full  age  makes  a  leafe  for  years,  and  then  the  father  dies,  where- 
R.'er/si-  b.  by  he  is  remitted  to  the  eftate-tail,  yet  he  fliall  not  avoid  the  leafe: 
fo,  if  the  fon  had  diffeifed  his  father,  and  had  made  a  leafe  for 
years,  and  then  the  father  had  died,  by  which  the  diffeifin  was 
-  purged,  yet  the  leafe  would  continue  good  and  unavoidable  \  be- 
c;aule  in  thefe  cafes  the  eitate,  out  of  which  the  leafe  was  de- 
rived, is  not  defeated,  but  only  the  nature  of  it  altered  and 
changed ;  arid  the  leafe  for  years  being  an  immediate  difpofition 
of  the  land  itfelf,  fo  long  as  that  continues  in  the  fame  perfon 
that  made  the  leafe,  fo  long  there  is  an  eftate  capable  of  enduring 
the  icafc,  and  confequently,  the  leffor  fliall  not  avoid  it ;  but  if 

the 
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the  foil  after  fuch  feoffment  or  diffeifin  had  at  full  age  granted  a 
-rent-charge,  common  of  pafture,  C5V.  and  then  the  father  had 
died,  this  remitter  and  alteration  of  the  nature  of  the  eftate  would 
difcharge  the  land  of  thofe  charges ;  becaufe  being  granted  at 
firft  out  of  a  defeafible  eftate,  they  were  of  courfe  liable  to  be 
defeated  with  that  eftate,  and  when  that  eftate  is  defeated  and 
gone,  fuch  collateral  charges  drop  and  fall  off  with  it ;  but  the 
leafe  for  years,  in  the  other  cafe,  carries  the  very  poffeflion  of  the 
land  itfelf,  and  then  the  alteration  that  is  made  by  the  remitter  can 
only  work  upon  the  reverfion  which  vi^as  left  in  the  leflbr,  not 
upon  the  pofleflion  of  the  lelTee,  which  was  divided  and  taken 
out  of  the  eftate  before  that  remitter  took  effedl ;  and  the  leafe 
being  made  when  he  was  at  full  age,  prevents  the  operation  of 
the  remitter  as  to  that  leafe,  which  was  his  own  aft. 

Tenant  in  tail  made  a  feoffment  in  fee  to  the  ufe  of  himfelf  an4  Moor,  pi, 
his  heirs,  and  after  made  a  leafe  for  years,  rendering  rent,  and  "''"3' 
died ;  the  iffue  accepted  the  rent :  it  was  hoLlen,  that  this  did 
not  affirm  the  leafe,  becaufe  the  iffue  was  remitted  to  the  eftate- 
tail  by  defcent,  and  fo  the  leafe  utterly  void,  being  made  by  the 
father,  then  tenant  in  fee-fimple  5  and  the  difference  between  this 
cafe  and  the  cafe  next  but  one  above-mentioned,  feems  to  be, 
that  the  leafe  there  being  before  2']  H.  8.  cap.  10.  the  poffeffiou 
paffed  from  the  feoffees,  and  not  from  the  tenant  in  tail  himfelf, 
and  then  when  that  ftatute  came,  it  could  not  execute  the  poffcf- 
fion  to  the  ufe,  as  to  the  reverfion  which  was  left  in  the  feoffees  ; 
and  fo  the  poffeffion  of  the  leffee  continued  untouched  by  that 
ftatute,  and  drawn  out  of  the  legal  poffeffion  of  the  feoffees,  and 
and  then  the  bare  remitter  of  the  iffue,  as  to  the  reverfion,  could 
not  defeat  the  poffeffion  of  the  leffee,  which  was  not  drawn  out 
of  any  eftate  his  anceftor  had  then  In  poffeffion  ;  but  he  mult 
avoid  it  by  entry  upon  the  aid  and  conftru£lion  of  the  ftatute  de 
dofiis :  but  in  this,  the  leafe  for  years  is  drawn  out  of  the  fee- 
fimple  and  eftate,  which  the  tenant  in  tail  had  in  poffeffion  him- 
felf; and  then  the  remitter,  which  is  wrought  by  the  defcent, 
defeating  that  eftate,  avoids  the  leafe  likewife. 

If  tenant  in  tail  makes  a  leafe  for  ten  years  to  begin  ten  years  Dyer.zrg.i. 
hence,  and  dies,  and  the  iffue  within  the  ten  years  enters  and  P^^^^ms"*-.* 
makes  a  feoffment  In  fee,  the  feoffee,  at  the  end  of  the  ten  years, 
Ihall  have  eledlion  either  to  affirm  and  make  good  fuch  leafe,  or 
to  avoid  it ;  for  upon  the  death  of  tenant  in  tail  the  poffeffion  was 
become  vacant,  and  none  had  a  right  to  enter  but  the  iffue  in 
tall,  for  the  time  of  the  leffce's  entry  was  not  yet  come;  then, 
when  the  iffue  enters  generally,  his  primary  right  was,  in  refpeft 
of  the  inheritance,  defcended  to  him  as  iffue  in  tail,  and  he  had 
no  occafion  to  direct  his  entry  at  that  time  to  any  other  purpofe  ; 
and  therefore  his  entry  fhall  be  intended,  in  refpeft  of  the  eftate- 
tail  defcended  to  him  ;  and  when  after  fuch  entry  he  makes  a 
feoffment  in  fee  to  a  ftranger,  this  transfers  the  poffeffion  juft  in 
the  fame  plight  as  the  iff-ie  in  tail  himfelf  had  It,  without  any 
thing  done  to  determine  his  eleclion  one  way  or  another  ;  and 
then  the  fame  power  of  eleftion  pafles  incorporated  in  the  feoff- 
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ment  i  and  the  feoffee,  when  tlie  time  for  making  ufe  thereof  is 
come,  may  ufe  it  either  to  determine  the  leafe  by  oufling  the 
lefTee,  or  to  affirm  or  make  it  good  by  acceptance  of  rent  from 
him. 

If  tenant  in  tail  makes  a  leafe  for  years,  to  begin  after  his 
death,  rendering  rent,  and  dies,  and  the  iflue  accepts  the  rent, 
yet  Manivood  was  of  opinion,  that  he  might  notwithdanding  en- 
ter, and  avoid  the  leafe  ;  and  the  reafon  he  gave  vi'as,  becaufe  the 
leafe  did  not  take  efFe<Sl:  in  pofleihon  during  -his  life  ;  fed  (^ndyn 
hoc  tiegavit;  and  it  feems  with  good  reafon  ;  for  fmce  the  ellate- 
tail  is  an  eftate  of  inheritance,  capable  of  enduring  fuch  a  leafe, 
where  the  difference  is  between  letting  it  to  begin  prefently,  and 
letting  it  to  begin  after  his  death,  or,  as  it  is  in  the  next  preced- 
ing cafe,  to  begin  ten  years  hence,  when  he  himfelf  dies  in  the 
mean  time,  does  not  at  all  appear  \  for  the  leafe  binds  from  the 
time  of  the  making  in  one  cafe,  as  well  as  in  the  other,  though 
the  time  of  their  commencement  in  pofleflion  be  different ;  and 
fmce  the  iffue  in  tail  is  no  more  bound  by  the  one  than  the  other, 
it  feems  hard  and  inconfiftent  to  take  from  him  his  power  of  elec- 
tion to  continue  the  one  leafe,  and  yet  allow  it  him  in  the  other  j 
therefore  it  ftiould  feem,  the  leafe  in  either  cafe  is  (a)  abfolutely 
void,  but  that  the  iifue  hath  eledtion  to  continue  or  avoid  it,  as 
he  himfelf  thinks  fit,  and,  by  confequence,  his  acceptance  of  the 
rent  hath  determined  his  eledlion  to  continue  the  leafe,  and  then 
he  can  never  enter  after  to  avoid  it. 

If  a  tenant  in  tail  makes  a  leafe  for  life,  by  which  he  gains  a 
new  reverfion  in  fee  during  the  life  of  tenant  for  life,  and  after  he 
grants  a  rent-charge,  or  makes  a  leafe  for  years,  and  then  the  te- 
nant for  life  dies,  whereby  he  is  become  again  tenant  in  tail,  and 
the  reverfion  in  fee,  out  of  which  the  rent-charge  or  leafe  for 
years  were  to  take  effe<Sl,  defeated,  yet  (hall  the  leafe  or  rent  con- 
tinue good  againfl:  himfelf,  becaufe  though  they  were  granted  out 
of  a  defeafible  pofiellion,  yet  they  were  granted  likewife  by  him 
who  had  the  true  and  ancient  right  in  him,  and  fuch  grant  or  leafe 
would  have  bound  both,  if  the  defeafible  poifefllon  had  been  in  one 
hand,  and  tlie  ancient  right  in  another,  and  both  had  joined 
therein  :  fo,  by  the  fame  reafon,  when  fuch  defeafible  pofleflTion 
and  ancient  right  are  conjoined  in  one  perfon,  and  he  makes  fuch 
leafe  or  grant,  though  the  one  fails,  yet  the  other  will  be  called 
in  to  fupport  them  :  fo,  if  fuch  tenant  in  tail  had  made  a  feoff- 
ment in  fee  upon  condition  to  the  ufe  of  himfelf  and  his  heirs, 
and  then  had  made  fuch  leafe,  or  granted  fuch  rent-charge,  and 
after  the  condition  were  broken,  yet  the  leafe  or  grant  would  ftill 
continue  good  againft  him  during  his  own  life,  becaufe  made  by 
one  who  had  all  the  right,  both  ancient  and  new,  in  him  at  the 
time  of  making  or  granting  thereof. 

A.  tenant  In  tail,  remainder  to  B.  in  tail,  A.  makes  a  leafe  for 
the  life  of  the  leffee  not  warranted  by  the  (latute  of  32  i/.  8. 
cap.  28.  and  dies,  leaving  B.  in  remainder  his  heir  ;  B.  by  inden- 
ture makes  a  leafe  for  99  years,  to  commence  after  the  death  of 
the  tenant  for  life,  rendering  rent  \  then  the  tenant  for  life  fur- 
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renders  to  jB.  upon  condition  and  dies ;  B.  fuffers  a  common  re- 
covery with  fingle  voucher,  and  dies  ;  the  leflee  for  years  enters, 
and  the  heir  of  B.  diftrains  for  the  rent  ;  and  if  this  diftrefs  was 
lawful,  was  the  queftion  ?  For  the  lefiee  it  was  argued,  that  it 
was  not  i  for  either  B.  was  remitted  by  the  furrender,  or  he  was 
not ;  if  he  was  remitted,  then  the  leafe  for  99  years,  which  was 
derived  out  of  the  new  reverfion  in  fee,  and  defcended  to  him 
from  A.  was  by  fuch  remitter  determined  ;  the  reverfion  out  of 
which  it  v/as  derived  being  vaniflied  and  gone  ;  and  then  he  could 
not  diftrain  for  rent  where  no  leafe  was  in  being  :  if  he  was  not 
remitted,  the  acceptance  of  the  furrender  being  his  own  acl,  and 
but  upon  condition,  then  he  was  flill  in  of  the  defeafible  eftate 
defcended  to  nim  from  A.,  and,  by  confequence,  his  recovery 
with  fingle  voucher  could  not  bind  his  entail,  nor  the  remainder 
over  ;  and  then  when  he  died  without  iflue,  (as  to  make  it  a  cafe 
it  fliould  feem  he  mufi:,)  both  his  defeafible  ellate  by  the  death  of 
the  tenant  for  life,  and  his  own  eftate-tail  were  determined  and 
gone ;  and  confequently,  admitting  the  leafe  continued,  (which 
it  did  notjj  yet  his  heir  was  not  entitled  to  the  rent,  but  thofe  in 
remainder.  But  it  was  adjudged  in  C.  B.  that  the  difi:refs  was 
lawful;  for  the  leafe  for  life  made  by  A.  could  be  a  difcontinu- 
ance  no  longer  than  during  the  life  of  the  lefiee  j  then  when  B. 
after  the  death  of  ^,  made  a  leafe  for  cy  years  by  indenture,  he 
having  then  the  right  of  the  entail  in  him,  clothed  with  a  defea^ 
fible  fee-fimple,  this  leafe,  when  the  difcontinuance  was  at  an  end, 
(as  it  was  by  the  furrender  of  the  tenant  for  life,  or  at  leaft  by 
his  death,)  is  good  againft  himfelf  by  eltoppel,  if  not  in  point  of 
interell ;  and  then,  he  being  tenant  in  tail,  the  recovery  with 
fmgle  voucher  binds  that  eltate-tail  and  remainder,  and,  by  con- 
fequence, his  heir  has  a  good  title  to  the  rent,  and  his  diftrefs 
well  taken  for  it.  Note ;  A  writ  of  error  was  brought  of  this 
judgment  in  B.  R.  and  the  cafe  argued,  but  no  judgment  appears, 
nor  are  the  reafons  before-mentioned  taken  notice  of  in  the  re- 
port ;  but  yet  they  feem  eafily  deducible  from  the  report,  and  are 
the  chief  reafons  (as  it  fnould  feem)  upon  which  the  judgment  in 
C.  B.  could  be  founded. 

A.  tenant  for  life,  remainder  to  B.  in  tail,  B.  lets  to  C.  for  Dyer,  51.  b. 
years,  to  commence  after  the  death  of  A.^  then  B.  fuffers  a  reco-  '•'  ""^'b-^p 
very  to  D.  and  dies  ;  the  leafe  for  years  holds  good  againft  D. 
In  this  cafe  it  muft  be  intended,  that  the  recovery  was  fuffered 
after  the  death  of -^.,  for  during  his  life  B.  was  not  tenant  to  a 
precipe ;  then  admitting  the  recovery  to  be  after  the  death  of  A., 
this  was  after  fuch  time  as  the  leafe  took  cffedl  againft  B.  fo  as  to 
be  abfolutely  binding  upon  him  j  and  when  he  afterwards  fufi"ers 
a  recovery,  this  bars  the  eftate-tail,  in  refpeft  of  which  only  the 
leafe  was  violable,  and,  by  confequence,  the  recovcrcr,  who  has 
not  that  eftate-tail,  muft  hold  fubjedt  to  the  leafe,  and  can  no 
ways  avoid  it. 

So  tenant  in  tail,  with  power  to  make  leafes,  &c.  made  a  leafe  Lev.  167, 
for  twenty-one  years  not  purfuant  to  his  power,  and  then  levied  a  |"^'  *^°* 
fine,  and  died,  leaving  iflue  j  and  if  the-  coiiufee  Ihould  avoid  Keb";/?.^' 
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Opey  and  this  leafe,  as  the  iiTue  might  have  done,  if  the  fine  had  not  been 
'^NlTe"^  levied,  wtis  the  queftion  ?  for  the  leafe  did  not  take  ettecl  during 
S.  C.  cited,  the  Hfe  of  the  tenant  in  tail ;  and  it  was  agreed,  that  (a)  if  tenant 
and  the:e  in  tail  grant  a  rent,  or  acknowledge  a  ftatute,  or  make  a  leafe  for 
faid  by  juf-    yg^^g  (q  begiii  after  his  death,  that  thefe  are  void  as  to  the  ilTue,  and 

ticeDolben,    •'  i*^-,!!         i         -r  •  -i  i  irr 

that  it  was  not  merely  voidable;  but  il  tenant  m  tail  makes  a  ieale  tor  years 
neither  well  without  refervation  of  any  rent,  this  is  nor  void,  but  only  voidable, 
ftated  nor      becaufe  the  iilue  may  affirm  it  by  acceptance  of  fealty.    And  bv  all, 

well  report-  _-     .  ,,  ^      ,      r    •       -  ■       ■^        r  111  '     u 

edin  the  cxcept  Tiuijcten,  the  leak  in  tne  principal  cafe  was  holden  not  to  be 
books;  for  abfolutcly  void  upon  the  death  of  the  tenant  in  tail,  but  only  void- 
"oint'was  ^ble,  becaufe  it  was  an  immediate  difpofition  of  the  land  itfelf,  and 
thus :  A  therefore  differed  from  the  cafes  of  collateral  charges  granted  there- 
man  feifed  out ;  and  thcy  held  it  to  be  for  the  benefit  of  the  ill'uc  to  have  fuch 
a"leaf  "fbi- ^  leafcs  only  voidable  ;  and  fo  indeed  it  is,  as  appears  by  all  the  caies 
99  years,  if  and  rcafoiis  before  mentioned  :  then  this  leafe  not  being  abfolutely 
three  per-  void,  but  Only  voidable,  when  the  tenant  in  tail  levies  a  fine,  by 
lived  °  °hfn  ^^^ich  he  binds  the  eftate-tail,  and  bars  the  iflue  before  the  time  of 
he  fettled  ele£lion  for  avoidance  thereof  is  come  ;  this  does  not  make  the  leafe 
the  rtver-  indefcafible,  but  transfers  the  eftate  chargeable  with  the  future 
himfeif°?n  Icafc  jull  in  the  fame  manner  it  was  in  the  hands  of  the  tenant  in 
tail,  with  tail,  without  any  act  done  either  to  affirm  or  avoid  it ;  and  then  the 
power  to  conufee,  when  the  leafe  is  to  commence  in  poffi^ffion,  mud  have 
for  2 1  years,  the  fame  election  of  avoiding  or  affirming  it,  as  the  iffue  in  tail 
and  then  he  would  have  had  ;  for  if  the  leafe  was  voidable,  and  the  levying  of 
made  fuch  a  ^|^g  £,^g  before  its  commencement  had  no  influence  upon  it  one  way 
died  •  the  Or  Other,  then  it  mull  continue  voidable  flill,  and  it  mull  continue 
fon,  who  fo  only  as  to  the  conufee  •,  for  the  tenant  in  tail,  or  his  iffue,  have 
was  theifTue  uQ^bincr  to  do  therewith,  and,  by  confequence,  if  it  does  not  con- 
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not  the  fa-  tuiue  voidable  as  to  the  conulee,  then  he  may  ulehis  power  either 

ther,  (as  it  to  affirm  or  avoid  it,  as  he  fees  mod  convenient :  and  a  diverfity 

In 'the  "^'^  was  taken  between  a  voidable  leafe  by  tenant  in  tail,  which  is  td 

b3ok<:,)  le-  commence  in  prafenti,  and  fuch  voidable  leafe  as  is  to  commence 

vied  a  rine,  in fiituro  \  for  {h)  if  tenant  in  tail  makes  a  leafe  for  years  to  begin 

reverAon-'^  prcfcntly,  which  is  not  warranted  by  32  //.  8.  c\  28.  and,  confe- 

the  tirtt  leafe  quently,  is  voidable  by  his  iffue,  if  he  in  the  mean  time  conveys 

determined,  over  the  land  by  fine,  the  conufee  ffiall  hold  fubje^t  to  that  leafe, 

thDughtdie  "^"^^  ^^''^^  never  after  avoid  it,  becaufe  t]\e  leffee  was  then  actually 

conufee  in  poffc'ffion  of  his  leafe,  and  fo  that  poffeffion  divided  and  taken  out 

nnight  avoid  from  the  inheritance  which  the  conufee  purchafed  ;  and  then  the 

leafe   be-  right  of  entry,  which  would  have  come  to  the  iflue,  and  was  necef- 

C2ufe  it    _  fary  to  the  avoidance  thereof,  cannot  by  the  fine  be  transferred  to 

"r"]^'^'"  ^^^  conufee,   who  is  a  ftranger;  and  the  iffue  is  bound  by  the 

ofthete-  fi'ie  from  making  any  ufe  of  that  right  of  entry,   and,  by  confe- 

nantin  tail,  qucnce,  the  leffee  Ihall  take'advantage  thereof,   and  liold  his  leafe 

or  hs  iifue,  without  avoidance  from  either ;  but  where  fuch  voidable  leafe  is 

to  avoid  It,  ■        r  i  i      r  i  p  •       i 

they  h.v-  to  commcnce  m  jnturo^  and  beiore  the  commencement  01  it  the 
ingconveyed  tenant  in  tail  levies  a  fine  to  a  ffranger,  there  the  election  to  avoivl 
eftaTes^'be"^  or  Continue  it  paffes  incorporated  in  the  fine,  and  it  cannot  be  fiiid 
fore  this  fe-  to  be  either  a  right  of  entry  or  a  right  of  acT:ion  ;  for  the  leflee 
cond  leafe  not  being  yet  in  poffeffion,  no  entry  is  needful  or  can  be  made  to 
mencc  Mor    ^^'^^^  ^^^  \fo,hy  and  the  fine  has  no  effect  upon  it  one  way  or 

other. 
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ether,  but  leaves  it  juft  as  it  was;  and,  by  confequence,  being  if  tenant  in 
voidable  after  the  fine  as  much  as  it  was  before,  the  conufee  only  ^^'i  makes  a 

.,  f.  ...  ...^  •>       TT       •      leaie  to  corn- 

can  ufe  the  power  or  avoiding  or  continuing  it,  lince  the  illue  is  ^^„^^  ,„ 

bound  by  the  fine,  and  has  nothing  to  do  with  it,  and  it  muft  con-  prajcnu, 

tinue  the  fame  after  the  fine  as  it  was  before,  becaufe  the  time  for  ^"^"j^y*^* 

its  commencement  was  not  then  come  ;  and  it  could  not  be  either  eftite  by 

affirmed  or  avoided  before  it  had  a  beginning  ;  and  fo  it  (hould  feem  fine,  the 

to  be  :  and  for  the  fame  reafons,  where  tenant  in  tail  makes  a  leafe  ^^J^^^j^ 

for  years,  to  begin  exprefsly  after  his  death,  this  is  not  absolutely  u  charged 

[c]  void  by  his  death,    but  only  voidable,  notwithftanding  the  with  fuch 

opinion  at  the  beginning  of  the  cafe.  wLVe  itis* 

to  commence  ir  future,  becaufe  It  cannot  be  avoided  before  its  commencement ;  but  no  judgment  was 
given.  (a)  Vide  Cro.  Jac.  455.  GritHn  and  Stanhope.  {b)  For  which  vide  Z  Lev.  27,  j8. 
Mod.  icg.     Benfon  v.  Baron  and  Hudfon.      (f)  But  quare,  &?  wdejufra. 

Tenant  in  tail  of  a  manor  before  27  H.  8.  c.  10.  made  a  feofFr  Roll.  Rep. 
jnent  in  fee  to  his  own  ufe,  and  died,  and  in  the  time  of  the  iflue  ~^°-  f^^^^' 
the  flatute  of  ufes  is  made,  and  after  the  iflue  makes  a  leafe  for  chariton. 
years  of  a  tenement,  parcel  of  the  manor,  rendering  rent,  and  ditfs, 
whereby  his  iflue  M-as  remitted  by  the  defcent  of  the  fee  and  free- 
hold in  law,  without  entry,  though  the  firft  iflue  was  not  remitted, 
by  reafon  of  the  flatute  of  ufes,  which  executed  the  pofl^eflTion  in 
the  fame  manner  as  he  had  the  ufe  (and  that  was  in  fee)  before 
entry  ;  and  his  ifllie  makes  a  feoff'ment  in  fee  of  the  manor,  and 
livery  in  another  part,  not  in  the  tenement  leafed,  in  the  name  of 
the  whole  :  and  if  this  was  a  difcontinuance  of  this  tenement,  was 
the  'ijuefl;ion  ?  Coventry  was  of  opinion  it  was  not,  becaufe  the  iflue 
who  made  the  leafe  granted  it  out  of  the  fee  and  right  of  the  tail, 
which  was  in  himfelf  at  the  time  of  the  leafe  made  •■,  and  therefore 
by  the  remitter  of  his  ifliie  the  leafe  was  not  void  before  entry, 
but  only  voidable  ;  for  he  might  have  made  it  good  by  acceptance 
of  the  rent  from  the  leflee  -,  and,  by  confequence,  if  this  was  a 
leafe  continuing  at  the  time  of  the  feoffhient  of  the  manor,  this 
tenement  could  not  pafs  by  the  livery  made  in  another  part  of  the 
manor.  But  at  laft  the  whole  court  held,  that  this  tenement  pafled 
by  the  feofl-ment,  becaufe  by  the  remitter  of  the  iflue  the  leafe  for 
years  was  abfolutely  defeated  and  gone,  and  the  leflee  become 
tenant  at  fufFerance  •,  and  if  the  ifiiie  had  accepted  the  rent,  this 
would  not  have  made  the  leafe  good,  becaufe  the  reverfion  and  in- 
heritance, out  of  which  it  was  derived,  was  by  the  remitter  va- 
piflied  and  gone ;  and  then  the  continuance  in  pofl^eihon  of  the 
tenant  at  fufl-erance  at  the  time  of  the  feoffment  of  the  manor  is 
no  impediment  to  the  operation  of  the  livery  upon  that  tenement, 
and  therefore  the  remitter  deftroyed  the  leafe  in  this  cafe. 

Tenant  in  tail,  reverfion  in  the  crown,  makes  a  leafe  for  years,  Dyer,  107. 
rendering  rent,  and  dies,  leaving  B.  his  fon  and  heir  in  tail,  v/ho  ^.^"^'  ^* 
accepts  the  tent,  and  hath  iflue  C.\  then  B.  commits  treafon,  and  p'o^.  560. 
is  attainted  thereof,  and  by  a6l  of  parliament  all  his  lands  and  pof-  Hob.  324.. 
fefilons  are  forfeited,  and  given  to  the  king  -,  and  if  the  king  was  ||^-  ^^"J* 
concluded  by  this  acceptance  of  the  rent  by  the  iflue  fo  that  he  veiv.  150. 
ihail  be  adjudged  in  by  him,  and  could  not  avoid  the  leafe  fo  long  Codb.  374. 

•'       **  •'  '  -2  Roll.  Re^. 
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as  there  was  any  ilTue  in  tail,  was  the  queftion?  And  it  was  act- 
judged,  that  by  the  attainder  the  cilate-tail  was  determined,  and 
the  king  in,  in  point  of  reverter,  and  then  all  leafes,  charges,  Is'c.f 
of  the  tenant  in  tail  are  determined  as  if  he  were  dead  without 
iflue  i  the  reafon  whereof,  given  in  the  books,  is,  that  if  it  fliould 
be  otherwife,  the  king  would  have  two  fees  in  him,  which  the  law 
■will  not  allow  j  and  this  may  be  a  good  reafon  ;  hut  it  is  fuch  a 
one  as  wants  another  reafon  to  explain  it ;  for  the  fame  books 
agree,  that  if  tenant  in  tail  with  the  reverfion  in  the  king  had  made 
a  leafe  for  years,  and  after  had  levied  a  fine  to  the  king,  that  the 
king  in  that  cafe  ftiould  not  avoid  the  leafe  for  years,  no  more 
than  he  fhould  if  the  remainder  in  fee  had  been  in  a  flranger,  or 
in  the  tenant  in  tail  himfelf,  and  yet  in  thefe  cafes  the  king  hath 
two  fees  in  him,  and  the  law  allows  them  to  confifl  well  together  ; 
therefore  the  reafon  of  the  difference  between  the  cafes  feems  to 
be,  that  where  the  reverfion  is  in  the  crown,  the  crown,  by  con- 
fequence,  muft  be  the  donor,  and  give  out  the  eftate-tail :  now  all 
donations  created  a  tenure  between  the  donor  and  donee,  to  which 
homage,  fealty,  and  other  duties  and  fervices  were  incident  and 
annexed,  as  the  conditions  whereby  the  tenant  was  to  hold  and 
continue  the  enjoyment  of  his  land.  Now  treafon  was  the  greateft 
violation  pofhbie  of  thcfe  duties  of  fidelity,  obedience,  and  fervice, 
whereto  the  tenant  was  obliged,  as  the  very  terms  and  conditions 
upon  which  the  king  at  firll  was  prevailed  upon  to  give  him  the 
land,  and  which  he,  when  he  accepted  thereof,  undertook  to  ob- 
ferve,  by  the  folernnity  of  an  oath ;  fo  that  when  the  donee  com- 
mits treafon,  he  breaks  the  condition  whereby  he  holds  his  e(late, 
and  the  king  is  in  for  that  condition  broken,  and,  by  confequence, 
his  title  by  virtue  of  that  condition  is  paramount  all  leafes,  grants, 
or  charges  of  the  tenant  in  tail :  for  they  being  derived  out  of  his 
conditional  eflate  can  fubfifl  no  longer  than  that  does,  and  by  his 
attainder  of  treafon  the  condition  is  broken,  and  that  eflate  for- 
feited and  gone  to  the  king  in  reverfion  who  gave  it  j  and,  by  con- 
fequence, all  derivative  leafes  or  charges  thereout  are  determined 
likewife  :  but  now  when  the  king  has  only  the  remainder  in  fee, 
there  is  no  immeaiiite  tenure  of  the  king,  nor  is  the  tenant  obliged 
to  any  particular  duties  or  fervices  of  homage  or  fealty  to  the  king, 
as  annexed  to  his  donation,  more  than  any  other  of  his  fubje6ts  ; 
for  he  had  not  his  eflate  of  the  gift  of  the  king,  but  of  his  own 
immediate  donor  ;  and  then  though  the  law  has  given  the  forfei- 
ture of  all  eftates  for  treafon  to  the  king,  of  whonifoever  held,  yet 
this  is  a  pcfitive  law,  introduced  but  lately,  and  the  king  in  fuch  cafe 
is  in  under  or  by  way  of  conveyance  of  the  eftate-tail,  and  his  title 
thereto  begins  but  from  the  time  of  the  treafon  committed,  and, 
by  confequence,  he  fliall  hold  fubjeft  to  all  leafes  or  charges  made 
by  the  tenant  in  tail  before  that  treafon  committed,  as  the  tenant 
in  tail  himfelf  fhould  have  done  :  and  in  the  principal  cafe,  where 
the  ifTue  in  tail  by  acceptance  of  the  rent  had  made  good  the  leafe 
of  his  anceftor,  as  againfl  himfelf,  if  the  remainder  in  fee  had  been 
in  the  crown,  and  the  ifTue  in  tail  had  been  after  attainted  of 
treafon,  though  the  king  (hould  have  the  forfeiture,  yet  he  fhould 

hold 
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hold  It  fubje£t  to  the  leafe,  which  the  iflue  by  fuch  acceptance 
had  made  good  againft  himfelf ;  and  it  (hould  feem  Hkewife,  that 
the  king  being  a  ftranger,  and  coming  in  under  the  eflate-tail,  {hall 
be  bound  by  that  leafe,  not  only  during  the  life  of  the  ifTue  who 
accepted  the  rent,  but  alfo  as  long  as  there  were  any  iflue  of  the 
body  of  the  donee  ;  for  the  king  being  a  ftranger  cannot  have  the 
right  of  the  fucceeding  iiTue  to  avoid  it ;  and  v/hether  the  right  of 
entry  or  a6lion,  which  fuch  fucceeding  iflue  would  have  to  avoid 
the  leafe,  be  transferred  to  the  king,  depends  upon  the  words  and 
conftru^lion  of  tlie  a£l  of  parliament  which  gives  the  forfeiture  in 
fuch  cafe.  So,  in  the  cafe  of  the  fine,  where  the  tenant  in  tail 
makes  a  leafe  for  years,  and  after  conveys  the  lands  by  fine  to  the 
king,  though  the  king  in  that  cafe  was  the  immediate  donor,  and 
had  the  reverfion  in  him  at  the  time  of  the  fine  levied,  yet  he 
(hould  be  bound  by  fuch  leafe,  becaufe  the  fine  was  only  a  con- 
veyance of  record,  and  pafles  the  eftate  to  the  king,  as  it  would 
do'to  any  other  perfon,  and,  confequently,  the  king  ihall  take  fub- 
je£l  to  that  leafe,  as  any  other  perfon  muft  do  ;  and  in  the  prin- 
cipal cafe,  where  the  reverfton  was  in  the  croiuti^  though  the  leafe 
for  years  had  been  in  every  thing  warranted  by  32  //.  8.  c.  28. 
and  the  ifliie  in  tail  after  the  death  of  his  ancellor  had  accepted 
the  rent,  and  then  been  attainted  of  treafon,  yet  the  king  (hould 
hold  difcharged  thereof;  becaufe  by  the  attainder  the  eftate-tail 
was  forfeited,  determined,  and  gone,  as  if  the  tenant  in  tail  had 
died  without  iflTue,  and  the  king  was  in  of  his  old  or  immediate 
reverfion. 

If  tenant  in  tail  makes  a  leafe  for  years,  and  dies  without  iflue,  ?Co.  34. 
the  leafe  is  abfolutely  determined  by  his  death,  though  it  were  in  Moor,  133, 
all  things  purfuant  to  the  32  i/.  B.  c.  28.   fo  that  no  acceptance  ^4!  a.  * 
of  the  rent  by  him  in  the  remainder  or  reverfion  can  make  it  good  ;  Cro.  Eliz. 
for  the  eftate,  out  of  which  it  was  derived,  being  determined,  that  f^^^^"^!* 
likewife  muft  fall  oft^  with  it ;  and  the  intent  of  the  ftatute  was  an'ce,  19.  ° 
only  to  enable  the  tenant  in  tail  by  fuch  leafes  to  bind  his  ijfuey 
which  in  no  cafe  before  he  could  do,  not  to  bind  or  any  ways  alFe£l 
thofe  in  remainder  or  reverftoti  after  the  eftate-tail  determined. 

So,  if  tenant  in  tail  makes  a  leafe  for  three  lives  according  to 
32  if.  8.  r.  28.   this    is  no  difcontinuance,  but  determines  with 
the  eftate-tail  ;  and  where  Cro.  Car.  156.  Saliuin  and  Clerk  holds 
that  it  is  a  difcontinuance,  all  the  other  {a)  books  are  againft  it;  (a)As8Co. 
and  {b)  Faughan  fays,  that  cafe  is  all  falfe  and  mifreported,  and  34-  a    Cro. 
that  fuch  leafe' being  warranted  by  the  ftatute  cannot  be  a  difcon-  co!'Li°.** 
tinuance;  becaufe  the  parliament,  to  which  every  man  is  party,  333.3. 
allows  of  fuch  leafes  ;  which,  if  they  were  tortious,  as  all  difcon-  ^°^'  ^^* 
tinuances  are,  the  parliament  would  never  have  allowed ;  and,  (A)  vJiieh. 
therefore,  if  a  warranty  was  annexed  to  fuch  leafe,  yet  it  would  3S3. 
make  no  difcontinuance,  becaufe  that  determines  with  the  eftate 
likewife. 

But  if  fuch  leafe  for  three  lives  were  not  warranted  by  32  /f.  8.  3  Co.  50, 
r.  28.  then  it  would  be  a  difcontinuance,  becaufe  it  was  a  greater  ^^°",I''fL''' 
eftate  than  the  tenant  in  tail  had  power  to  make,  and  pafled  by  59.° Walter 
livery,  which  took  out  the  eftate  from  the  tenant  in  tail,  and  andjackfon. 

turned 
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turned  it  into  a  reverfion  in  fee,  determinable  upon  three  lives: 
io,  if  fuch  leafe  for  three  lives,  not  warranted  by  that  ftatute, 
were  made  of  parcel  of  the  demefnes  of  a  manor,  and  then  the 
tenant  in  tail  (hould  leafe  for  life,  or  convey  the  manor  in  fee  to 
another,  and  the  leflee  attorn,  yet  the  reverhon  thereof  would 
not  pafs,  becaufe  the  firll  leafe  was  a  difcontinuance  of  that 
parcel,  fo  as  the  reverfion  thereof  for  the  time  was  no  parcel  of 
the  manor. 
Codb.  9.  Tenant  in  tail,  the  remainder  in  fee,  the  tenant  in  tail  makes 

V-  "•  a  leafe  for  lives,  according  to  '^2  H.  8.  c.  28.  and  after  dies 
without  ifl'ue,  and  before  any  entry  he  in  the  remainder  grants 
over  his  remainder  by  fine  ;  and  if  the  conufee  of  the  fine  might 
enter  upon  the  leflee  and  avoid  his  leafe,  was  the  queflion  ?  Fefi- 
TUT  argued  that  he  could  not,  becaufe  where  a  freehold  is  given 
by  livery,  it  cannot  be  defeated  without  entry ;  and  cited  a  cafe 
where  a  man  made  a  leafe  for  life,  remainder  in  fee,  the  tenant 
for  life  granted  over  his  eftate  j  then  a  formedon  was  brought 
againft  the  grantee  or  affignee,  and  the  tenant  for  life  died,  pend^ 
ing  the  fuit ;  and  it  was  holden  by  all  the  juflices,  (except  Little^ 
ton  and  divers  ferjeants,)  that  the  writ  fhould  not  abate,  unlefs  he 
in  the  remainder  had  entered  :  fo  here,  and  then  when  before 
entry,  he  in  the  remainder  grants  over  his  remainder,  the  grantee 
fliall  have  it  but  as  a  remainder,  for  fo  is  his  grant,  and  fo  the 
eftate  of  the  tenant  for  life,  which  was  not  voidable,  is  made 
g-ood  ;  and  of  this  opinion  were  Wyndham  and  Periam  :  but 
Mead  and  D-yer  held,  that,  by  the  death  of  tenant  in  tail  without 
iflue,  the  leafe  made  by  him,  though  for  life,  was  abfolutely  void, 
and  not  merely  voidable,  becaufe  by  his  death  without  iflue,  the 
eftate,  out  of  which  the  eftate  for  life  was  derived,  is  deter- 
mined and  gone ;  and  fo  muft  the  eftate  for  life  be  alfo,  iox  cejfante 
caufd  ceffat  {3*  effeBus ;  and  this  feems  the  better  opinion  and  mof^ 
confonant  to  the  cafes  before  put ;  for  the  death  of  the  tenant  in 
tail,  without  iflue,  was,  in  law,  as  much  a  determination  of  the 
leafe  for  life,  as  if  it  had  been  exprefsly  fo  limited  ;  and  then, 
when  that  time  comes,  the  operation  of  the  livery,  and  the  end 
for  which  it  was  made  ceafes,  and  there  needs  no  entry  to  avoid 
that  which  by  eflluxion  of  time  and  operation  of  law  is  already 
fpent  and  run  out ;  and  therefore  the  conufee  of  the  fines  c/omes 
immediately  to  the  pofleffion  both  in  law  and  right,  and  the 
lelfee's  continuance  of  poflefhon  after  is  a  wrong  and  trefpafs  to 
him,  and  cannot  be  by  force  of  the  leafe  which  is  run  out  and 
expired,  and,  by  confequence,  muft  have  determined  the  opera- 
tion of  the  livery  with  it. 
Jon.  61,62.  But  if  tenant  in  tail  makes  a  voidable  leafe  for  years  or  life, 
^•'*''^''  and  dies,  and  the  ifliie,  before  entry  on  the  leflee,  levies  a  fine  to 
^"*  '  a  ftranger,  the  conufee  fliall  not  avoid  the  leafe,  becaufe  fuch 
\^.\{t  being  only  voidable  by  entry,  when  the  ifliie  before  entry 
conveys  over  the  land  by  fine,  the  power  of  entry,  which  was  the 
only  means  of  avoiding  fuch  leafe,  is  by  the  fine  deftroyed  and 
gone  j  for  a  right  of  entry  cannot  be  transferred  to  a  ftranger, 
any  more  than  a  right  of  a<Slion  :  fo,  if  the  tenant  in  tail  him- 

felf. 
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fflf,  ftfter  fuch  leafe,  had  levied  a  fine  to  a  flranger,  or  even  t» 
the  reverfioner,  and  died,  yet  they  could  not  avoid  the  leafe  ever 
after,  becaufe  if  they  could,  it  muft  be  by  reafon  of  the  right  of 
entry  transferred  by  the  fine,  which  would  have  come  to  the  iilue 
if  no  fuch  fine  had  been  levied  •,  and  the  law  abfolutely  condemns 
all  alienations  of  right  only,  whether  it  be  right  of  entry  or  of 
action,  and  confequently  in  thefe  cafes,  by  fuch  alienation,  the 
leafe  is  become  abfolute  and  unavoidable. 

A  woman,  tenant  in  tail,  makes  a  leafe  for  years,  not  war-  Dyer,  46.  W 
ranted  by  32//.  8.  c.  28.  and  after   takes    hufband,    and    they  '""J'^f^"' 
have  iflue,  and  then  the  wife  dies ;  the  iflae  cannot  avoid  this  mar-in. 
leafe  during  the  life  of  the  hulband,  becaufe  he  is  tenant  by  the  s^s-  b. 
curtefy  of  the  freehold  and  reverfion  expedant  thereupon  ;  and  ^llYz! 
though  he  (hould  furrender  his  eftate  by  the  curtefy  to  the  iflue,  338.  a.  b. 
yet  this  would  not  help  him  to  avoid  the  leafe  till  his  death,  be-  <^  fide . 
caufe  his  efl:ate,  as  tenant  by  the  curtefy,  is  a  continuance  of  his  '^°°'^'5°' 
wife's  eftate,  and  fo  long  as  that  lads,  the  iflue's  time  for  avoiding 
the  leafe  is  not  come,  and  notvvithilanding  the  furrender,  yet  as 
to  the  leflee,  who  is  a  ftranger,  the  eftate  by  the  curtefy  has  ftill 
an  exiftence  and  continuance,  as  if  no  furrender  had  been  made ; 
for  he  being  a  ftranger  fhall  not  fuffer  by  fuch  voluntary  a£l  of 
the  tenant  by  the  curtefy  ;  and  {a)  JValJh  was  of  opinion,  that  the  (^^^  In 
power  of  avoiding  fuch  voidable  leafes  runs  fo  in  privity  to  the  ^(ll^but^. 
ilfue  in  tail,  that  if  fuch  iflue  ihould  marry,  and  his  wife,  after 
the  death  of  the  anceftor  in  tail,  be  endowed  of  the  reverfion  of 
the  lands  in  leafe,  that  flie  Ihould  not  avoid  the  leafe,  as  her  huf- 
band,  the  iflue  in  tail,,  might  have  done  ;  becaufe  though  flie  be 
in,  in  confequence  of  the  eftate-tail,  yet  fhe  is  not  privy  to  her 
hufband  as  to  that  purpofe.     Alfo,  it  was  further  held  in  the  prin- 
cipal cafe,  that  if  the  woman,  tenant  in  tail,  had  before  marriage 
acknowledged  a  ftatute,  and  then  married,  and  died,  that  this 
ftatute  fhould  be  extendible  in  the  hands  of  the  tenant  by  the 
curtefy,  and  of  the  iflTue  too,  if  he  came  in  by  furrender  of  the 
tenant  by  the  curtefy  during  his  life  •,  but  if  after  fuch  ftatute 
the  woman  had  made  a  leafe  for  years,  rendering  rent,  and  then 
married,  and  died  leaving  ifl'ue,  the  ftatute  fhould  not  be  extended 
upon  the  leflfee  ;  for  as  the  ftatute  was  abfolutely  void  and  deter- 
mined as  to  the  iflue,  and  the  leafe  voidable  by  him  likewife,  the 
fUtute  fhall  never  be  fet  up  againft  the  leflee,  though  the  iflue 
in  tail  thinks  fit  to  wave  his  power  of  avoiding  the  leafe  •,  for  then 
that  would  take  away  from  him  the  rent,  which  might  be  the  chief 
inducement  that  prevailed  on  him  to  afiirm  fuch  leafe  ;  or  if  fuch 
leafe  were  in  all  refpedls  warranted  by  32  i:?.  8.  <r.  28.  and   fo 
not  voidable  by  the  iflue ;  yet  fince  the  ftatute  fell  off,  and  became 
void  by  the  death  of  the  tenant  in  tail,  as  to  the  iflue  it  fhall  ne- 
ver take  place  againft  the  leflee,  becaufe  that  would  take  from  the 
iflue  the  rent,  which  32  H.  8.  c.  28.  never  intended  to  permit, 
but  on  the  contrary,  made  the  ifllie's  enjoyment  of  the  rent  the 
principal  reafon  of  their  invefting  the  anceftor  with  power  by  fuch 
leafe  to  bind  the  ifl~ue. 

But 
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a  Roll.  But  if  tenant  in  tail  grants  a  rent-charge,  and  after  malces  a 

Mwi'^^o'  ^^^^^  ^°^  years,  or  lives,  warranted  by  32  H.  c.  28.  the  leflee 
(hall  hold  the  land  charged  during  the  Icafe,  not  only  in  the  life- 
time of  the  leflbr,  but  alfo  after  his  death  -,  by  Jones  and  Telver~ 
ion  :  For  this  rent-charge  aicddles  not  with  the  poflelhon,  as  the 
llatute  in  the  other  cafes  does  ;  and  therefore  the  leffee,  in  refpedt 
of  the  pofleifion  which  he  hath,  (hall  be  liable  to  pay  the  rent 
'  referved  to  the  iffue;  whereas  in  the  other  cafe,  if  the  llatute 
fhould  prevail,  this  would  deprive  the  iflue  from  diftraining  for 
the  rent,  by  devefting  the  lelfee  of  the  poirefhon  whereon  the  dif- 
trefs  ought  to  be  made. 

2.  "What  Leafes   Tenant  in  Tail   may  make  to  bind  his  Ifluc, 
lince  the  32  //.  8.  f.  28. 

Co.Lit. 44.  Here  v/e  fiiall  premife,  that  the  flatute  32  H.  8.  r.  28.  is  an 
enabling  flatute,  and  was  made  purpoiely  to  give  the  tenant  in 
tail  (amongll  others)  power,  by  obferving  the  dire£lions  therein 
fpecified,  to  bind  his  ilTue  ;  fo  that  they  fhall  not  now,  after  his 
death,  avoid  fuch  leafes  as  they  might  have  done  before  by  the 
common  law,  which  was  found  to  be  very  inconvenient,  and  a 
great  difcouragement  to  farmers  and  lefTees,  who,  after  they  had 
paid  great  fines,  and  been  at  great  coils  and  charges  in  building, 
and  otherwife  improving  the  lands  and  tenements  fo  leafed  to 
them,  were,  after  the  death  of  their  leflbrs,  cruelly  expulfed  and 
put  out  (as  the  flatute  fpeaks)  by  the  heirs  of  the  lelTors,  by  reafon 
of  private  gifts  in  tail,  ^c.  to  their  great  impoverifhment  and 
undoing  ;  therefore  to  prevent  fuch  mifchiefs  for  the  future,  that 
flatute  provides,  that  all  leafes  to  be  made  of  any  manors,  lands, 
tenements,  or  other  hereditaments,  by  writing  indented,  under 
feal  for  term  of  years,  or  for  term  of  life,  by  any  perfon  or  per- 
fons  being  of  full  age  of  twenty-one  years,  having  any  eftate  of 
inheritance,  either  in  fee-fimple  or  fee-tail,  ^d'c.  fhall  be  good  and 
effedlual  againfb  the  leflbrs  and  their  heirs,  ^c.  provided  that  the 
faid  adl  fhall  not  extend  to  any  leafes  to  be  made  of  any  manors, 
lands,  ^c.  being  in  the  hands  of  any  farmer  or  farmers,  by  virtue 
of  an  old  leafe,  unlefs  the  fame  old  leafe  be  expired,  furrendered 
or  ended,  within  one  year  next  after  the  making  of  the  faid  new 
leafe ;  nor  to  any  grant  to  be  made  of  any  reverfion  of  any 
manors,  lands,  ^c.  nor  to  any  leafe  of  any  manors,  lands,  ^c. 
which  have  not  been  mofl  commonly  letten  to  farm,  ^c.  by  the 
fpace  of  twenty  years  next  before ;  nor  to  any  leafe  to  be  made 
without  impeachment  of  wafle,  or  which  fliall  exceed  the  number 
of  twenty-one  years,  or  three  lives,  from  the  day  of  the  making 
thereof;  and  that  upon  every  fuch  leafe  there  be  I'eferved  yearly, 
during  the  fame  leafe,  due  and  payable  to  the  lelTors  and  their 
heirs,  ^c.  to  whom  the  faid  lands,  &c.  after  the  death  of  the 
lefTors,  would  have  come  if  no  fuch  leafe  had  been  made,  fo  much  , 
yearly  farm  or  rent,  or  more,  as  had  been  mofl  accuflomably 
yielden  or  paid  for  the  manors,  lands,  ^c.  fo  letten  within 
twenty  years  next  before  fuch  leafe  thereof  made,  i^i.; 

Thefc 
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Thefe  are  the  feveral  qualifications  requifite  to  all  leafes  to  be 
made  by  tenant  in  tail  to  bind  his  iffiie  within  the  ftatute,  the  par- 
ticular branches  whereof  being  confidered  under  the  next  head, 
letter  (D),  I  (hall  here  only  mention  fome  fcattered  cafes,  not  fo 
eafily  reducible  to  the  method  there  ufed. 

Tenant  in  tail,  to  him  and  the  heirs  male  of  his  body,  had  iflue  Hard.  89. 
two  fons  by  divers  venters,  and  died,  the  eldeft  fon  entered  and  Mother  and 
made  a  leafe  for  twenty-one  years,  referving  rent  generally  to  him 
and  his  heirs  and  afligns,  and  died  without  iflue,  leaving  two 
fifters,  his  heirs  at  law  ;  and  if  by  this  refervation  the  rent  belong- 
ed to  the  fecond  brother,  to  whom  the  reverfion  defcended  as  heir 
male  of  the  body  of  the  father,  was  the  queftion  ?  for  if  not,  then 
the  leafe  could  not  bind  him  within  32  //.  8.  c.  28.  and  it  was 
flrongly  urged,  that  the  rent  could  not  go  to  him,  becaufe  he  was 
neither  heir  general  nor  fpecial  to  the  leflbr ;  that  the  refervation 
being  to  the  heirs  of  the  leflbr,  it  could  not  go  to  the  brother  of 
the  half  blood  :  but,  notwithflanding,  it  was  adjudged  to  be  a  good 
leafe,  and  that  the  rent  fhould  go  along  with  the  reverfion  ;  for  the 
words  of  the  ftatute  are,  that  the  rent  (hall  be  referved  to  the  leflbr 
and  his  heirs,  or  fo  thofe  to  luhom  the  larids  luould  go  if  no  fuch  leafe 
had  been  made;  and  judges  are  to  expound  ftatutes,  fo  as  not  to 
fruftrate  the  defign  and  intent  of  them ;  and  here  the  intent  was, 
that  the  rent  fjould  go  along  with  the  reverfion ;  and  fo  it  may 
here,  for  the  rent  naturally  follows  the  reverfion,  and  the  fecond 
brother  is  heir  to  the  entail  and  reverfion,  though  not  to  the  leflbr, 
and  heirs  dicuntur  ab  hareditate^  and  therefore  (hall  be  takenyt-^-ww- 
dnm  fubjeBam  materiam^  ^  iit  res  magis  valeat^  to  comply  with 
the  intent  of  the  ftatute ;  and  they  cited  [a)  Auflen's  cafe  as  a  cafe  («)  Dyer, 
in  point,  and  fo  judgment  was  given  accordingly.  *'S- 

Two  coparceners  tenants  in  tail,  the  hufband  of  one  of  them.  Latch.  45. 
after  her  death,  being  tenant' by  the  cuitefy,  joins  with  the  other  Thompfon  5 
in  a  leafe  for  years,  rendering  rent  to  them  and  their  heirs  :  this 
was  held  no  good  leafe  within  32  H.  8.  c.  28.  becaufe  it  is  not 
referved  to  the  donee  and  his  heirs,  but  to  the  tenant  by  the  cur- 
tefy,  jointly  with  the  other ;  for  rent  goes  ftriiSlly  as  it  is  referved 
by  the  leflbr,  and  not  otherwife  ;  and  perhaps  as  this  refervation 
is,  if  the  tenant  by  the  curtefy  ftiould  furvive,  the  whole  rent 
would  go  to  him  by  furvivcrfliip,  and  fo  the  iflue  of  the  other  co- 
parcener have  no  recompence  for  his  part  of  the  lands  leafed ;  or 
if  the  rent  fhould  not  furvive,  in  regard  of  their  feveral  interefts 
in  the  lands  leafed,  yet  fince  heirs,  in  cafe  of  the  coparcener  who 
joined,  muft  be  intended  heirs  of  the  body,  to  bring  it  within 
32  /f.  8.  c.  28. ;  fo  muft  it  likewife  be  in  the  cafe  of  the  tenant 
by  the  curtefy,  and  that  may  not  happen  to  be  the  ifliie  inheritable 
by  force  of  the  gift,  becaufe  he  may  have  iflue  a  fon  by  a  former 
venter,  w^ho  would  be  heir  of  his  body ;  and  therefore  this  feems 
to  differ  from  the  former  cafe,  becaufe  the  fame  word  heirs^  being 
applied  to  both  indiff^erently,  cannot  be  intended  to  mean  one  fort 
of  heirs  in  one  cafe,  and  another  in  the  other ;  and  the  tenant 
by  the  curtefy  can  have  no  heirs  of  his  body  inheritable  as  heirs  of 

his 
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his  body  to  the  entail,  for  he  had  no  eflate-tall  in  him  ;  and  there- 
fore heirs  of  his  body,  if  it  fliould  be  fo  conftrued,  cannot  be  re- 
ftrained  or  governed  by  the  fame  reafoning  as  will  prevail  n  the 
cafe  of  the  coparcener. 
Palm.  48+.        So,  if  tenant  by  the  curtefy,  and  the  heir  in  reveruon  in  tail 
Suct'v."^''*  J°^"  "^  ^  ^'^^^^  ^^^  years,  rendering  rent  to  them  and  their  heirs  ; 
Gierke.         this  leafe  is  not  warranted  by  32  -f/.  8.  c.  28.  by  rcafon  of  fuch 
general  refervation,  which  will  carry  a  moiety  of  the  rent,  at  lead, 
to  the  heirs  general  of  the  tenant  by  the  curtefy,  and  fo  may  cut 
off  the  iflue  in  tail  from  that  recompence  the  ftatute  intended 
them  as  the  confideration  of  their  anceilors  being  allowed  by  fuch 
leafes  to  bind  them. 
Godb.  102,        Lands  were  given  to  baron  and  feme,  and  to  the  heirs  of  their 
f'-'»9«         two  bodies  ;  the  baron  dies,  leaving  illue  by  his  wife,  who  makes 
a  leafe  for  years  according  to  32  i/.  8.  c.  28.  and  if  this  leafe 
was  good  by  that  Ilatute,  was  the  queftion  ?  The  objedion  againft 
it  was,  that  the  ftatute  fays,  the  leafe  (hall  be   good  againft  the 
leflbr  and  his  heirs,  and  the  iflue  does  not  claim  as  heir  to  the  wife 
only,  but  as  heir  to  them  both  ;  but  Wyndham  and  Rhodes,  Juftices, 
agreed  clearly,  that  the  leafe  fhould  bind  the  iflue  within  the  in- 
tent of  that  ftatute,  for  between  baron  and  feme  there  are  no  moi- 
eties, and  the  wife  furviving  is  perfecSl  and  abfolute  tenant  in  tail, 
and,  confequently,  may  make  all  fuch  leafes  as  that  ftatute  em- 
powers tenajits  in  tail  to  make. 
Dy?r,  123.        Tenant  in  tail  makes  a  leafe  for  years,  rendering  20  /.  rent,  and 
304.^3.         ^fj.g^  releafes  all  the  rent  except  12  d.  and  dies,  and  his  iiFue  ac- 
a  Roii.Rep.  cepts  the  1 2  d.y  and  the  queftion  was,  if  thereby  he  were  concluded 
403.407.     to  diftrain  for  the  other  iqj-.  referved  upon  the  leafe?    And  San- 
Ley.  78.       ^^^.j.  jjj^j  Catlyn  were  of  opinion  that  he  was  concluded,  but  JVhid- 
don  and  Dyer  contra ;  and  put  this  cafe,  that   if  the  leflbr  after 
fuch  leafe,  (hould  grant  to  the  lefl^ce  that  he  (hould  hold  his  leafe 
without  impeachment  of  wafte,  yet  the   iflue  may  maintain  an 
a6lion  of  wafte  againft  him,  of  which  there  feems  no  doubt ;  or 
that  the  iflue,  if  he  had  not  accepted  the   12  d.,    might  have 
diftrained  for  the  whole  20  j-. ;  for  if  fuch  releafe,  either  of  rent 
or  wafte,  fliould  prevail,  the  ftatute  32  H.  8.  c.  28.  would  be  to- 
tally eluded  ;  but  it  fliould    feem,  the  iflue's  own  acceptance  of 
the  rent  hath  concluded  him,  for  his  own  time,  to  diftrain  fpr 
anv  more. 
Haid.  93.  If  tenant  in  tail  makes  a  leafe  for  years,  referving  the  ufual  rent 

to  liis  iflue,  without  any  refervation  to  himfelf,  this  is  not  purfuant 
to  the  words  of  the  ftatute  ;  yet  Flemings  Chief  Juftice,  held  it  to 
be  a  good  refervation,  and  tlie  leafe  not  voidable,  for  this  reafon, 
within  32  H.  8.  c.  28.  becaufe  the  ifllie,  for  whom  the  ftatute 
chiefly  intended  to  provide,  fuftains  no  prejudice. 
3  Co.  64.  b.  An  eftate  is  made  tO  huftund  and  wife,  and  the  heirs  of  the 
body  of  the  hufband,  the  hufband  makes  a  leafe  for  forty  years, 
rendering  rent,  and  dies,  the  iflue  accepts  the  rent,  yet  this  Ihall 
not  bind  him,  becaufe  his  time  for  acceptance  thereof  was  not 
come,  the  whole  being  veftcd  in  the  wife  for  her  life  by  fur- 
vivorftiip.  6  Y^^^^^ 
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Tenant  in  tail  makes  a  leafe   for  t%ve?2ty  years>  rendering  tlic  Dm,246.a. 
\ifual  rent,  habetidum  from  Alichaelmns  next  enfuing  :  this  feems  a  ^p°";  '"l-^* 
good  leafe,  though  it  did  not  begin  from  the  making  of  the  leafe,  23^/1  74. 
according  to  the  provifo  32  H.  8.  f.  28.  for  the  intent  of  the  ftatute  pi-  58. 
was  only  that  the  leafe  fliould  not  exceed  the  number  of  twenty- 
one  years  from  the  making,  which  this  leafe  did  not  j  and  the 
cafe  of  (a)  Thompfon  and  Trafford,  35  Eliz.  in  B.  R.  was  cited,  (fl}Poph.  8, 
where  fuch    a   leafe   was    adjudged   by  the    vrhole   court  to    be 
good,   and  well  warranted  by  the  flatute  j  though  my  Lord  Coke 
lays  it  down  for  one  of  his  (b)  rules,  that  leafes  upon  that  ftatute  {b)  Co.  Lit. 
are  not  good,  if  they  do  not  commence  from  the  day  of  the  making,  44'  =>•  45-  ''• 
"  which  perhaps  may  be  reconciled  upon  the  fame  diverfity,   where 
they  are  under  twenty-one  years,  and  where  not   fo  ;  that  from 
the  time  of  the  fealing  and  executing  the  leafe,   till  tiie  expiration 
thereof,  there  does  not  intervene  more  than  twenty-one  years ; 
for  if  the  commencement  of  the  leafe  be  at  fuch  a  diftance,  that 
between  the  time  of  the  fealing  and  executing  thereof,  and  the 
expiration,   there  do  intervene  above  twenty-one  years,  then  fuch 
leafe  feems  to  be  without  any  aid  from  this  ftatute,   though  the 
time  for  continuance  thereof  in  the  pofleilion  of  the  lelTec  be  un- 
der twenty-one  years  ;  for  otherwife  the  tenant  in  tail  might  fo 
procraftinate  the  commencement  of  the  leafe,  as  to  have  always 
the  greateft  part  of  the  twenty-one  years  running  out  in  the  time 
of  his  iiTue,  which  the  ftatute  never  intended  to  countenance. 

So,  v/here  one  made  a  leafe  for  ten  years,  and  after  made  ano-  Leon.  14?? 
ther  leafe  for  eleven  years,   both  thefe  leafes  are  good,  becaufe 
they  do  not  in  all  exceed  twenty-one  years,  and  fo  the  inheritance 
not  charged  with  more  than. a  leafe  for  twenty-one  years,  which 
the  ftatute  allows. 

Leafes  by  tenant  in  tall,  or  hufiDand  felfed  in  right  of  his  wife  Cro.  Car; 
of  copyhold  lands,   ait  not  within  this  ftatute  of  32  H.  S.  c.  28.  ''4' 
but  remain  perfectlv  as  at  coinnior.  lav.-. 

Tenant  in  tail  made  a  leafe  to  a  feme  covert  for  life,  the  huf-  Moor,  pi. 
band  furrenders,  and  then  the  tenant  in  tail  makes  a  leafe  for  J°^4- 
three  lives  and  dies ;  the  v.dfe,  after  the  death  of  her  huft)and,  cappL'"  *" 
entered,  claiming  her  leafe,  and  dies;    and   (c)  held,  that  the  {c)^Co.i, 
iffue  fhall  not  avoid  the  leafe  for  three  lives:  and  yet  a  conditional  Co.  Lit. 
furrender  of  a  former  leafe  hath  been  exprefsly  held  not  to  be  a  '^'^    * 
fufBcient  furrender  to  make  good  any  new  leafe  to  be  made  by 
virtue  of  this  ftatute  ;  quaire  therefore  the  difference. 

3.  When  and  in  what  Cafes  the  IITue  in  Tail,  or  Strangers,  fhall 
be  bound  by  voidable  Leafes  made  by  Tenant  in  Tail. 

As  this  has  already  been  in  fome  meafure  cleared  under  the 
firft  branch  of  this  head,  there  remain  but  a  few  cafes  here  to 
be  inferted. 

Baron  and  feme,  tenants  in  fpecial  tail,  with  reverfion  in  fee  to  2  Buir.  42, 
the  baron,  the  baron  dies ;  A.  his  fon  and  iflue  in  tail  having  alfo  ^'i-  ^rrmg- 

■  ^  ton  v»  iir— 

the  reverfion  in  fee,  by  indenture,  in  the   lifetime   of  the  wife,  rington. 
makes  a  leafe  to  B.  for  forrv  vcavs^  to  begin  after  the  death  of  the  ^Mod.-^. 
Vol.  IV.  '  '  D  wife,  s.c.cked. 
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wife,  rendering  rent,  and  dies  without  iflue  ;  C.  his  filler,  to 
whom  the  reverfion  defcended  in  the  lifetime  of  her  mother, 
levies  a  fine  come  ceoy  ^c,  with  proclamations  to  J.  S.,  then  the 
wife,  tenant  in  tail,  dies  ;  and  if  J.  S,,  the  conufee  of  the  fine, 
was  bound  by  this  leafe,  was  tlie  qucllion  ?  no  judgment  is  given 
in  the  cafe,  but  the  opinion  of  the  court,  upon  the  firft  and  fecond 
argument,  feemed  to  be,  that  the  conufee  could  not  avoid  this 
leafe  j  and  the  reafon  they  went  upon  was,  becaufe  this  leafe,  at 
firft,  took  its  efFe£l  out  of  the  eftate-tail  by  way  of  conclufion,  and 
out  of  the  reverfion  in  fee  by  way  of  intereft  -,  but  the  taking 
effeft  by  way  of  conclufion  was  at  an  end  by  the  death  of  the  iffiie 
who  made  it,  becaufe  he  died  before  the  eftate-tail  came  to  him  •, 
and  fo  it  refted  barely  upon  the  reverfion  in  fee,  which  was  well 
charged  tlierevvith ;  then  when  C,  the  filler,  inheritable  likewife 
to  both  the  entail  and  reverfion  in  fee,  levied  a  fine  in  the  lifetime 
of  the  mother ;  this  paft  the  reverfion  in  point  of  intereft  charged 
with  that  leafe,  and  it  likewife  carried  the  eftate-tail  ;  (not  as  an 
eftate-tail,  for  that  none  could  have  but  the  donees  and  their  ifilie, 
inheritable  by  force  of  the  gift  -,  much  Icfs  when  the  ifllie  who 
levied  it  had  then  nothing  in  the  entail,  her  mother,  who  had 
the  whole  eftate-tail  in  her,  being  then  living  ;)  but  it  pafled  the 
eftate-tail  by  way  of  bar  or  exringuifhment,  fo  that  the  leafe  which 
would  have  taken  place  out  of  the  eftate-tail  by  way  of  con- 
■clufion,  if  it  had  ever  come  to  the  leilbr,  and  which  did  take 
place  out  of  the  reverfion  in  point  of  intereft,  now  that  the 
eftate-tail  is  put  out  of  the  way  by  virtue  of  the  fine,  then  takes 
place  out  of  the  reverfion  prefentiy,  and  by  confequence  the 
conufee,  who  has  that  reverfion  by  conveyance  fubfequent  to 
the  leafe,  muft  hold  it  fubjecl  thereto  ;  and  the  fifter  could  not  by 
the  fine  convey  over  the  polubility  of  avoiding  the  leafe,  which  fiie 
herfelf  would  have  had  if  the  eftate-tail  had  come  to  her.  Andfomc 
held,  that  if  cither  tlie  brother  or  filler,  after  the  father's  death, 
had  acknowledged  a  ftatute,  and  then  after  levied  the  fine,  and 
,  then  the  mother  had  died,  that  the  eftate-tail  would  be  fo  barred 
;ind  gone,  quoad  the  conufee  of  the  fl:atute,  that  he  might  lay  on 
his  ftatute  againft  the  contifee  of  the  fine,  who  hath  the  fee-fimple 
abfolute  in  him,  out  of  which  the  leafe  or  ftatute  were  to  take 
place  ;  ami  the  ifTue  in  tail  only  is  inheritable  to  the  privilege  of 
avoiding  fuch  charges  by  virtue  of  his  eftate-tail,  not  the  conufee, 
who  is  a  ftranger,  and  cannot  have  that  eftatc.  But  afterwards 
when  Coke  came  to  be  chief  jullice,  he  was  clear  of  opinion,  that 
the  conufee  of  the  fine  was  not  bound  by  this  leafe,  for  he  held 
the  leafe  to  be  clearly  and  abfolutely  void  as  againft  the  fifter  and 
her  conufee,  and  not  merely  voidable  ;  indeed  if  fhc  fon  had 
come  to  the  eftate-teil,  it  would  have  bound  him,  and  fo  it  would 
his  conufee,  if  he  had  levied  the  fine  in  the  life  of  his  mother ; 
but  he  dying  in  the  lifetime  of  the  mother,  \\'ho  was  perfect 
tenant  in  tail,  the  fifter  was  not  at  all  bound  by  this  conclufion, 
but  the  leafe,  as  to  her,  was  abfolutely  void;  and  then  of  all  void 
charges  -if  ranger  may  take  advantage,  though  of  fuch  as  are  only 
voidable f  p'lvies  only,  and  ::ct  Jl rangers ^  can  take  advantii^e.    And 
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he  divided  the  cafe,  and  put  it  as  if  the  reverfion  in  fee  had  been 
in  the  donor,  and  fuch  donor  had  made  a  leafe  for  years,  or  grant-. 
cd  a  rent-charge,  and  then  the  iffue  in  tail,  in  the  life  of  the 
tenant  in  tail,  had  kvied  a  fine,  and  then  the  tenant  in  tail  had 
died,  clearly  the  conufec  of  the  fine  fliouid  hold  the  land  fo  long 
as  there  were  any  iilue  in -tail ;  for  during  that  time  the  conufee 
hath  a  fee-iimple  ;  and  though  the  iime  m  tail  here  had  the  re- 
verfion in  fee,  which  he  palTed  to  the  conufee,  together  with  a 
fee  determinable  on  the  failure  of  ifiue,  and  that  the  conufee  can- 
not have  two  fee-fimples  in  him,  yet  he  hath  fuch  a  fee-fimple  as 
fhall  be  difchavgetl  of  the  leafe  during  the  continuance  of  the 
eflate-tail,  if  it  had  not  been  barred,  and  the  one  fee-fimple  (hall 
not  determine  or  drown  the  other,  but  both  fhall  have  continu- 
ance qucad  flrangers,  as  if  they  were  in  feveral  and  dilliatl:  per- 
fons.  And  he  alfo  held,  that  if  the  daughter  in  this  cafe  had 
entered,  and  accepted  the  rent,  yet  clearly  this  acceptance  would 
not  have  bound  her,  or  made  good  the  leafe,  bccaufe,  as  to  her,  it 
was  abfolutely  void,  and  not  merely  voidable ;  and  this  feems  the 
pioft  reafonable  opiiiion  ;  but  no  judgment  v/as  given,  but  the  cafe 
ended  by  agreement. 

-^.,  tenant  in  tail,  with  reverfion  to  himfelf  in  fee,  makes  a  leafe  Symondsv, 
for  99  years,  if  two  lives  fliould  fo  long  live,  to  commence  after  Cudmore, 
the  determination  of  a  leafe  for  years  then  in  being;  ^.  dies,  SaJk^iVs. 
leaving^,  his  eldetl  fon  and  heir,  who  being  the  ilfue  in   tail  pi.  3.  s.C. 
levied  a  fine  to  the  ufe  of  himfelf  and  his  heirs  •,  the  firft  leafe  de^  ^^^^^*  *57? 
lermines,  then  B.^  enters  upon  his  father's  Icfi'ee  ;  and  if  his  entry  show.  3-0'. 
7.vas  lawful,  was  the  quellion  ?  and  it  was  adjudged,  that  it  was  S.C. 
not;  for  this  was  an  interelt  derived  out  of  the  eftate-tail,  and  3Danv.  196, 
alfo  out  of  the  reverfion,  and  being  made  by  tenant  in  tail  was  not  s.C 
abfolutely  void  as  againli  his  iffue,  but  only  voidable;  then  when  Skin. ^84. 
jthe  ifllie,  without  taking  the  advantage  the  law  gave  him  in  re-  |'^"  ^^  ' 
fpecl  of  his  eftate-taii  to   avoid  this  leafe,  levies  a  fine  of  the  3  Saik.335. 
eflate,  his  eflate-tail  by  fuch  fine  is  extirfguiflied  or  barred  and  S.  C. 
gone,  and,  by  confequence,  his  power  to  avoid  this  leafe  in  refpe6l  s?c.°  ^^' 
X)f  that  eflate-tail  is  gone  likewife  ;  and  the  conufee  has  no  power  Holt.  656. 
to  avoid  it,  becaufe  he  is  a  mere  (tranger,  and  no  ways  in  privity  P'- 1-  S-C» 
joi  the  eftate-tail  ;  nor  could  this  power  to  avoid  the  leafe  be  tranf-  tc-^'^^s^'co 
ferred  to  the  conufee,  when  the  iifue  in  tail  had  it  only  in  refpecl 
of  his  eftate-tail,  which  is  now  barred,  or  rather  extinguiflred,  ae 
-it  was  held  to  be,  and  fo  the  leafe  took  place  of  the  reverfion  in 
fee.     Note :  This  cafe   feems  fo  differ  from  that  of  Errington'z 
fupra,  where  the  fon,  who  had  made  the  ieafe^  died  without  iffue 
in  the  lifetime  of  his  mother,  who  v/as  perfect  tenant  in  tail. 

Hufband  and  wife  tenants  in  fpecial  tail,  with  remainder  to  the  Roil.  Aar.o' 

hufband  in  fee,  by  conveyanee  made  by  the  hufoand,  during  the  ^4-2- 

(Coverture  have  Iflue  a  fon,  the  huihand  dies,  the  fon  in  the  life-  Huuon*?!. 

jime  of  his  mother  levies  a  fine  tO;theufe,of  himfelf  and  his  heirs;  Cro.  jac. 

.the  wife  after  makes  a  leafe  for  twenty-one  years  without  referv-  ^^^' „  „ 

1  •  1  /-  11  TT  r,  ->  '1    2  Roll.  K.?.^. 

ang  the  antient  rent,  and  io  not  warranted  by  32  ri.  8.  c.  28.  and  400.40*. 

.dies,  the  fon  hath  ilTue,  and  by  his  v/ill  devifes  thefe  knds  to  the  Croic--rM,ii 

defendant,  a;;d  dies,  the  defendant  enters  uDon  the  lelfee,  whiO  **^^'^^^'' 

U  7.  brings        " 
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Keb.  )8i.     brings  ejcclment-,  and  it  was  adjudged  in  ^.  ^.  for  the  plaintiffi 
S.c.  cited.    2^^  that  judgment  afterwards  afhrmcd  in  error  in  the  exchequer- 
chamber,  after  divers  arguments  •,  and  in  the  cafe  two  points  were 
tnade  :   i.  If  this  leafe,  being  made  by  a  jointrefs  within  1 1  if.  7. 
c.  20.   and  not  warranted   by  11  H.  8.  c.  28.  be  voidable  by  the 
iflue  in  tail,  upon  the  ftatute  1 1  //.  7.  c.  20.  in  cafe  no  fuch  fine 
had  been  levied  ?   2.  If  the  conufee  of  the  fine  fhould  ha^^e  the 
..  fame  power  to  avoid  the  leafe,  cither  in  refpecl  of  the  eftate-tail 
or  the  remainder  in  fee,  as  the  ifllie  fiiould  have  had,  if  no  fuch 
fine  had  been  levied  ?    As  to  the  fivft  point,  it  -was  rcfolved,  that 
this  leafe  was  not  within  the  1 1  i/.  7.  c.  20.  for  it  was  no  dif- 
continuance,  but  only  an  ordinary  leafe  for  years,  which  the  wife 
might  furvive  ;  and  therefore  this  differs  from  a  leafe  for  life  or 
lives  made  by  a  fole  jointrefs,  not  warranted  by  32  if.  8.  c.  28. 
for  that  makes  a  dlfcontinuance  prefently,  and  is  exprefsly  within 
(a\i.^o  c;i-   II  i/.  7.  c.  28.  alfo  this  differs  from  the  cafe  put  in  {a)  Sir  George 
*  ^°'}:.^^P    Broivtis  cafe,  that  if  a  woman  jointrefs  in  tail  accepts  a  fine  come 
^Veb  333!  "°i  ^c.y  and  grants  and  renders  the  land  for  500  or  1000  years, 
436.  44S.     to  evade  the  a£t,  that  yet  this  is  an  alienation  within  the  meaning 
of  that  aft,  as  much  as  if  flie  had  exprefsly  levied  a  fine  for  r^oo 
or  1000  years,  becaufe  in  both  cafes,  after  her  death,  fuch  fine 
would  bind  the  ifiue  in  tail,  which  that  flatute  intended  to  pre- 
*    vent  ;  but  becaufe  fuch  fines  paffing  only  an  Interefl  for  years, 
and  not  meddling  witli  the  freehold,  make  no  dlfcontinuance,  nor 
can  be  forfeited  with  collateral  warranty,  therefore  during  the  life 
of  the  jointrefs  they  continue  good,  flie  continuing  ftill  tenant  in 
tail,  as  file  was  before,  at  lead  in  cafe  of  the  fine  levied  by  her  for 
years ;  but  after  her  death  the  iflue  in  tail  may  avoid  them,  be- 
caufe otherwife  they  would  be  prejudicial  to  him  in  binding  his 
inheritance,  and  fo  would  be  equivalent  to  a  dlfcontinuance  ;  and 
therefore  after  the  death  of  the  jointrefs  in  fuch  cafe  the  IfTue 
in    tail    may   avoid  them  by   n  H.  y.  c.  20.  but   not   before; 
but  this  leafe  for  twenty-one   years    being   made   In   the  ordi- 
nary form,  by    indenture,    is   not    within    the  ftatute   1 1  ii.  7. 
f.  20.  and  therefore  if  the  jointrefs  in  this  cafe  had  made  a  leafe 
for  100  or  1000  years  by  indenture  only,  this  would  be  no  aliena- 
tion within  1 1  ii.  7.  c.  20.  becaufe  the  ifiue    might  avoid  it  by 
the  ftatute  ^t"  c^ow/j;  fo  that  there  appears  a  manifefl  difference 
between"  leafes  for  life  or  lives,  and  leafes  for  years,  and  alfo  be- 
tween leafes  for  years  made  by  fine,  and  leafes  for  years  made 
only  by  indenture  or  deed  poll  j  but  if  fuch  leafe,  either  for  lives 
or  years,  were  in  all  things  warranted   by  32  H.  8.  c.  28.  then 
they  would  be  good  and  binding  upon  the  iflue.     As  to  the  fecond 
point,  if  the  conufee  of  the  iffue  in  tail  fliould  have  the  fame 
povv'er  of  avoiding  the  leafe,  either  in  refpedl  of  the  eflatetail  or 
the  remainder  in  fee,  as  the  iffue  himfelf  fliould  have  had  if  no 
fuch  fine  had  been  levied  ;  it  was  refolved,  that  he  fhould  not, 
but  that  the  leafe  was  good,  and  unavoidable  ;  for  notwithfland- 
jng  the  fine  levied  by  the  fon,  the  mother  continued  perfecl  and 
abfolute  tenant  in  tail ;  and  therefore  the  leafe    made  by  her 
would  not  have  been  abfolutely  void  againft  the  iflue,  but  only 

6  voidable, 
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voidable,  if  he  had  levied  no  fine ;  but  now  having  levied  a  fine, 
this  hath  barred  the  ifTue  and  the  entail,  fo  that  the  ifTue  himfelf 
cannot  avoid  this  leafe  ;  for  he  hath  nothing  to  do  with  the  entail ; 
and  the  conufee  cannot  avoid  it,  becaufe  he  is  a  ftranger  to  the 
entail,  which  could  not  be  transferred  to  him  by  the  fine,  but  only 
be  extinguiflied  as  an  eftate-tail ;  and  the  ftatute  de  donls  helps 
only  the  ifTue  and  thofe  in  reverfion  or  remainder ;  and  though  the 
fine  carried  likewife  the  remainder  in  fee,  and  after  the  death  of 
the  wife  the  entail  was  not  in  effe^  but  determined  ;  yet  this  was 
only  between  the  conufor  and  conufee  j  for  as  to  the  feine,  and 
all  ftrangers,  the  eftate-tail  continues  fo  long  as  there  is  any  iflue, 
and  no  diver  fity  when  the  fine  of  the  iflue  is  precedent  to  the  leafe, 
and  where  fubfequent ;  for  the  leafe  is  good  againft  all  but  thofe 
who  were  aided  by  the  ftatute  de  donis;  and  when  the  ifTue  in  tail  by 
hisown  a£t  hath  extinguifhed  or  barred  the  eftate-tail,aud  deftroyed 
the  privity,  the  leafe  continues  good  and  unavoidable  fo  long  as 
any  of  the  iflue  in  tail  are  in  being  :  and  if  the  feme  in  this  cafe, 
after  the  fine  levied  by  the  iflue,  had  made  a  feoffinent  in  fee,  and 
died,  the  feoffee  fhould  have  held  the  land  againft  the  ifl"ue  and  his 
conufee,  fo  long  as  there  were  any  iflixes  in  tail.  And  if  tenant  in 
tail  makes  a  leafe  for  years,  and  after  levies  a  fine  to  him  in  the 
reverfion,  and  dies,  leaving  iflue,  though  in  this  cafe  he  in  i-ever- 
fion  Ihall  be  in  of  his  antient  reverfion,  yet  he  fliall  not  avoid  the 
leafe  during  the  lives  of  the  iflues  in  tail ;  for  as  to  ftrangers,  the 
eftate-tail  hath  continuance  in  right,  though  as  to  other  purpofes 
he  fhall  be  in  of  an  eftate  in  fee  ;  and  therefore  the  difference  be- 
tween this  and  Sir  George  Brown^s  cafe  is,  that  the  leafe  there  for 
three  lives  was  a  difcontinuance,  and  then  ii  H."].  c.  20.  gives 
title  of  entry  to  him  to  whom  the  intereft  after  the  death  of  the 
feme  fiiould  appertain  to  avoid  it ;  but  here  this  leafe  for  years  was 
no  difcontinuance,  nor  at  all  within  that  ftatute  ;  and  tlien  it  re- 
mains at  common  law,  where  rione  but  the  iflue  in  privity  of  the 
eftate-tail,  or  thofe  in  reverfion  or  remainder,  {Iiall  avoid  it  ;  and 
here  the  eftate-tail,  as  to  all  fti'angers,  hath  continuance,  and  then 
the  iflue  cannot  avoid  it,  becaufe  he  hath  no  eftate-tiiil  ;  nor  the 
conufee,  becaufe  a  ftranger  to  the  entail  \  and  fo  the  leafe  remains 
abfolute  and  unavoidable. 

If  tenant  in  tail  makes  a  future  leafe,  and  dies  before  ic  is  to  Carth.  ■j6.-h 
commence,  fuch  leafe  is  merely  void,  without  more  circumftances ;  '"  ^'^'^  '^'''^ 
but  the  iflue  in  tail  has  his  election  to  make  it  good  by  accepting  a„j  q^^_ 
the  rent,  or  by  diftraining  and  avowry,  which  amounts  to  an  ad-  more,  by 
'mittance  of  the  leafe,  and  fo  eftops  and  concludes  the  iflTue  to  deny  f  °'^'/''i/* 
it  J  fo  that  the  elcdlion  of  the  ilTue  in  that  cafe  is  only  to  fupport  three  other?, 
and  make  good  the  leafe  of  fome  a£l  of  his  own  conclufion,  and  whodoubi;-, 
not  an  ele6lion  to  avoid  it  by  his  own  a£l,  becaufe  there  is  no  fuch  "' 
z€t  neceflTary  j  "for  the  law  efteems  it  void  ipfofaclo  by  the  death 
of  the  tenant  in  tail,  unlefs  the  iflue  doth  by  fome  acl  make  it 
good. 

Where  lenfes  arc  vcidab'e  only,  the  fame  m:iy  in  fome  cafes  bs 
avoided  by  one  perfon,  and  yet  icvived  and  made  good  by  another, 
and  in  fome  caf^s  i\a  avoidance  of  fuch  kafes  by  one  perfon  con- 
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eludes  all  others  to  revive  or  fet  them  up  again  ;  wherein  the  cir- 
verfity  is  between  thofe  who  at  the  time  of  tlie  avoidance  have  thz 
abfolute  fee  and  inheritance  in  them,  and  thofe  who  have  only  a 
temporary  and  particular  ellate  or  intercfl  therein. 
Jr  Cd.  55.  Therefore,  if  tenant  in  tail,  or  bifhop,  make  a  leafe  for  year's 

Co.  Lit.        j^Q^.  warranted  by  the  flatute,  fo  that  the  ifiue  in  tail  or  fucceflbv 
*  '    '  may  avoid  them,  if  during  thefe  leafes  the  temporalities  come  into 

the  hands  of  the  king  by  the  vacancy  of  the  biflioprick,  or  the 
wardfliip  of  the  iffuc,  and  his  lands  come  to  the  king,  or  any  other, 
upon  the  death  of  the  tenant  in  tail,  by  reafon  of  a  tenure  by 
knight's  fervice  ;  in  thefe  cafes  the  king,  or  other  guardian,  may 
avoid  thefe  le^fes  in  right  of  the  biflioprick  or  iiTue,  whether  made 
by  the  anceflcv  within  age,  or  by  the  ward  himfelf ;  but  yet  the 
fucceflbr,  or  iffue,  when  they  come  to  the  aQual  poflefiion  of 
thefe  lands  themfelves,  may  by  the  acceptance  of  the  rent,  ^t-., 
and  waver  of  the  poffelRon,  re-eftabhih  and  fet  up  fuch  leafes 
again :  fo,  where  the  king  for  hlsprimier  feifm  avoided  a  leafe  for 
years  made  by  a  tenant  in  tail,  yet  it  was  adjudged,  that  after 
livery  had,  the  ifllie  in  tail  had  election  either  to  defeat  or  abide 
by  fuch  avoidance  -,  and  therefore  if  he  accepted  the  rent  from 
the  leflee,  and  wa\ed  the  polTeffion,  this  fet  up  the  leafe  again. 
^  Co.  9.  So,  if  the  wife  of  tenant  in  tail  being  endowed  of  thofe  lands, 

Co.  Lit.        avoids  a  leafe  made  by  her  hufband  during  the  coverture,  for  thirty 
or  forty  years,  yet  after  her  death  the  iffue  in  tail,  by  acceptance 
of  rent,  and  wavtr  of  the  polTefiion,  may  fet  up  fuch  leafe  again. 
7  Co.  9.  So,  if  tenant  in  tail  makes  a  leafe  for  thirty  or  forty  years,  ren- 

Godb.  325.  (Jeriyg  rent,  and  dies  without  ifuie,  his  wMe  prtvemeni  enj'eint  with 
a  fon,  and  the  donor  enters,  and  as  to  himfelf  avoids  the  leafe  ; 
then  the  fon  is  born,  and  the  leflee  re-enters  ;  the  fon  at  full  age 
may  either  affirm  or  avoid  fuch  leafe,  as  he  thinks  fit  \  for  the  leate 
was  not  abfolutely  determined  or  avoided,  more  than  the  eflate- 
tail  itfelf,  out  of  which  it  was  derived,  but  ox\\^  fecinuhiin  quid,  and 
fubjecl  to  be  fet  up  again  upon  the  birth  of  the  ifliie,  which  re- 
vived the  eftate-tail ;  but  if  fuch  leafe  were  made  by  the  tenant  in 
tail  before  marriage,  rendering  rent,  and  then  he  married,  ami 
died,  leaving  his  wife  privement  enfehity  and  the  donor  enters,  and 
as  to  himfelf  avoids  the  leafe,  yet  if  the  wife  be  after  endowed, 
the  leafe  is  revived  as  againit  her,  becaufe  her  eflate  is  quodam 
fnodo  a  continuance  of  the  eilate-tail  of  the  hufl^and,  and  therefore 
revives  all  charges  made  by  him  before  the  marriage.  But  if  the 
wife  be  after  delivered  of  a  fon,  and  die,  now  the  iflue  may  again 
avoid  that  leafe  or  afRrm  it,  as  he  thinks  fit ;  or  if  fuch  leale  were 
made  after  marriage,  and  the  wife,  being  endowed  thereof,  avoid 
that  leafe,  yet  after  her  death  the  ilTue  in  tail  may  revive  it ;  for  in 
all  thefe  cafes  the  avoidance  of  fuch  leafes  being  only  by  thofe 
•who  had  a  temporary  efl:ate  or  interefl:  in  the  land,  cannot  bind 
thofe  who  fucceed  to  the  inheritance  thereof,  but  that  they  may, 
if  they  think  fit,  re-ellablifh  and  fet  up  fuch  leafe  again,  which,  as 
to  them,  was  at  firft  only  voidable,  and  not  abfolutely  void. 
^Cc.S.a.  But  if  a  woman  be  endowed  of  an.advowfon,  which  was  appro- 

46°.*  bl"'       priated,  during  the  coverture,  and  Ihe  prefent,  and  her  prefentee 
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be  admktctl,  inftituted  and  indu£led,  though  the  incumbent  dies 
durinjj  the  Hfe  of  the  dowerefs,  yet  is  the  appropriation  defeated 
and  difTolved  for  ever ;  becaufe  the  incumbent,  who  came  in  by 
her  prefentation,  had  the  whole  fee  and  eftate  in  him,  as  much  as 
any  incumbent  ever  can  have,  and,  confequently,  there  can  be  no 
reverfionary  or  contingent  interell  left  to  revive  the  appropriation  : 
but  if  the  wife  in  this  cafe  had  died  before  any  prefeiitation,  then 
the  appropriation  had  remained  untouched;  for  then  nothing  had 
been  done  to  defeat  or  alter  it,  and  make  it  prefentable  j  for  the 
actual  prefentation  only  defeats  and  diffolves  the  appropriation, 
not  the  bare  power  of  prefenting,  without  it  be  reduced  into 
execution. 


(E)  Of  Leafes  for  Lives  or  Years  by  Ecclefiaflical 

Perfons :   And  herein, 

I.  What  Leafes  they  might  have  made  by  the  Common  Lav^', 
and  of  the  feveral  enabling  and  dlfabling  Statutes,  with  feme 
general  Obfervations  on  them. 

A  S  to  leafes  made  by  ecclefiaftical  perfons,  by  the  common  Comp.In-"; 
"^^  law,  we  fliall  but  briefly  obferve,  that  nil  ecclefiaftical  per-  cumb.  415. 
fons  had  in  former  times  as  full  power  and  authority  to  leafe, 
grant,  or  alien  their  polTeffions,  as  temporal  perfons  had,  that  is, 
if  the  grant,  ^c.  made  by  a  fole  corporation  was  with  the  con- 
fent  of  others,  whofe  confirmation  was  in  fuch  cafe  necefTary  ; 
for  though  deans  and  chapters,  mailers  and  fellows  of  colleges, 
mafters  and  brethren  of  hofpitals,  and  fuch  like  corporations  ag- 
gregate, might  of  themfelves  alone,  without  the  confent  or  con- 
firmation of  any,  have  made  long  leafes  for  lives  or  years,  or  gifts 
in  tail  or  fee,  at  pleafure  ;  yet  bifliops,  deans,  tS'c  feifed  in  right 
of  their  bifliopricks,  deanries,  &c.  fo  archdeacons,  prebendaries, 
parfons,  vicars,  if  they  aliened  or  leafed,  muft  have  had  the  con- 
fent and  confirmation  of  others,  that  had  the  power  of  confirm- 
ing in  that  behalf,  and  then  their  grants,  ^f.  were  as  good  as 
thofe  made  by  aggregate  corporations. 

But  the  law,  as  to  the  capacity  of  clergymen  in  granting,  leaf- 
ing, &c.  being  greatly  altered  by  divers  atls  of  parliament,  and 
thofe  not  a  little  intricate  and  perplexed,  it  will  be  neceiTary  to  let 
down  the  (latutes  themfelves,  to  reader  the  cafes  reducible  to 
them  more  clear  and  intelligible. 

The  firft  ftatute  concerning  leafeS  by  ecclefiaftical  perfons,  32  H.  2. 
which  is  alfo  the  only  ftatute  that  gives  directions  concerning  leafes  *^'  *^* 
by  tenant  in  tail,  or  huft)ands  feifed  of  lands  in  right  of  their 
wives,  is  32  i^.  8.  c.  28.  which  provides  as  followeth  :  "  Where- 
**  as  great  numbers  of  the  king's  fubjecls  have  heretofore  taken 
**  leafes  of  lands,  tenements,  and  other  hereditaments,  for  term 
*'  of  years,  and  divers  of  them  for  term  of  life,  and  have  given 
*'  and  paid  great  fines  and  fums  for  the  fame,  and  alfo  been  at 
"  great  colls  and  charges,  as  well  in  and  about  great  reparations 
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"  and  buildings  upon  their  faid  farms,  as  otherwife  concerning 
"  their  faid  farms;  yet  notwithflanding  the  faid  farmers,  after 
*'  the  deaths  or  refignation  of  their  leffors,  have  been,  and  be 
«  daily,  with  great  cruelty,  expv.lfed  and  put  out  of  their  faid 
*'  farms  and  takings  by  the  heirs  or  fucceffors  of  their  faid  Icifors, 
*'  or  by  fuch  perfons  as  have  interefi:  therein,  after  the  deaths  or 
*^  refignations  of  their  faid  leflbrs,  by  reafon  of  privy  gifts  of  en- 
*'  tail,  or  for  that  the  lellors  had  nothing  in  the  lands,  tenements, 
**  or  other  hereditaments  fo  letten  at  the  time  of  the  leafes  there- 
*'  of  made,  but  only  in  the  right  of  their  wives,  or  fuch  other 
*'  like  caufe,  to  the  great  impoveri{hment,  and  in  a  manner  utter 
*'  undoing,  of  the  faid  farmers ;  for  reformation  whereof,  be  it 
**  ena£led,  ^c.  That  all  leafes  to  be  made  of  any  lands,  tene-- 
*'  ments,  or  other  hereditaments,  by   writing    indented,    under 
*'  feal,  for  term  of  years,  or  for  term  of  life,  by  any  perfon  or 
*'  perfons,  being  of    full  age  of  twenty-one   years,  having    an 
*'  eftate  of  inheritance  either  in  fee-fimple   or  f;e-tail,  in  their 
<<  own    right,    or    in    right    of    their    churches   and  wives,  or 
<«  jointly  with  their  wives,  of  an  eftate  of  inheritance,  made  b^ 
"  fore  the  coverture  or  after,  {hall  be  good  and  effectual  in  the 
"  law  againft  the  lefibrs,  their  wives,  heirs,  and  fucceffors,  and 
*<  every  of  them,  ^c.     Provided  that  the  faid  acl  fliall  not  ex- 
*<  tend  to   any  leafes  to  be  made  of  any  manors,  lands,  tene- 
*'  ments,  or  hereditaments,  being  in   the  hands  of  any  farmer 
"  or  farmers,  by  virtue  of  an  old  leafe,  unlefs  the  fame  old  leafe 
<'  be  expired,  furrendered,  or  endetl,  within  one  year  next  after 
*<  the  making  of  the  faid  new  leafe  j  nor  fliall  extend  to  any 
«*  grant  to  be  made  of  any  reverfion  of  any  manors,  lands,  lene- 
*'  ments,   or  hereditaments,   nor  to  any    leafe  of  any  manors, 
<*  lands,  tericments,  or  hereditaments  which  have  not  moft  com- 
*'  monly  been  letten  to  farm,  or  occupied  by  the  farmers  there- 
<'  of,  by  the  fpace  of  twenty  years  next  before  fuch  leafe  thereof 
*'  made  •,  nor  to  any  leafe  to  be  made  without  impeachment  of 
"  wafte  -,  nor  to  any  leafe  to  be  made  above  the  number  of  tivcvjiy- 
*'  one  years  or  three  Jives  at  the  moft,  from  the  day  of  the  making 
*'  thereof ;  and  ikai  upon  every  fuch  leafe  there  he  referved  yearly y 
<<  during  the  fame  leafe,  due  and  payable  to  the  leffors,  their 
'  *<  heirs  and  fucceflbrs,  to  whom  the  fame  lands  (hould  have  come 

<*  after  the  deaths  of  the  leffors,  if  no  leafe  had  been  thereof 
*'  made,  and  to  whom  the  reverfion  thereof  fhall  appertain,  ac- 
«'  cording  to  their  eftates  and  interefts,yo  much  yearly  farm  or  rent^ 
«  or  more,  as  hath  been  moft  accuftomably  yielden  or  paid  for 
*'  the  manors,  tzc.  fo  to  be  letten  within  twenty  years  next  be- 
"  fore  fuch  leafe  thereof  made  ;  and  that  every  fuch  perfon  or 
<«  perfons,  to  whom  the  reverfion  of  fuch  manors,  l^c.  fo  to  be 
««  letten  fhall  appertain,  as  is  aforefaid,  after  the  deaths  of  fuch 
«'  leffors,  or  their  heirs,  fiiall  and  may  have  fuch  like  remedy 
•'  and  advantage,  to  ail  intents  and  purpofes,  againft  the  leffces 
*«  thereof,  their  executors  and  afligns,  as  the  fame  leffor  fhould 
«<  or  might  have  had  againft  the  fame  leffees ;  Provided  alfo,  that 
*'  this  a(Sl  extend  not  to  give  any  liberty  or  power  to  any  perfon 

"  to 
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^*  to  take  any  more  farms,  leafes,  or  takings,  of  any  manors, 
"  t^c.  than  he  ihould  or  might  lawfully  have  done  before  the 
**  making  of  this  a£l ;  nor  extend  to  any  liberty  or  power  to  any 
"  parfon  or  vicar  of  any  church  or  vicaridge,  for  to  make  ny  leafe 
"  or  grant  of  any  of  their  meffuages,  lands,  tenements,  tythes, 
**  profits,  or  hereditaments,  belonging  to  their  churches  or  vi- 
*'  caridges,  otherwife,  or  in  any  other  manner,  than  they  fhould 
**  or  might  have  done  before  the  making  of  this  a6l." 

This  a£l  extends  only  to  fole  corporations,  as  bifhops,  deans,  loCo.  6o.«, 
iffc.  but  as  to  corporations  aggregate,  as  deans  and  chapters,  ^c. 
though  they  be  feifed  in  right  of  their  churches,  this  is  no  enabling 
ftatute  i  for  they,  by  the  confent  of  the  major  part  of  them, 
might  have  made  any  leafes  or  grants  of  their  eftates  without 
limitation  before  this  Itatute,  and  fo  they  might  have  done  after, 
till  by  other  fubfequent  ftatutes  they  were  reftrained,  this  being 
merely  enabling,  and  not  at  all  reftraining  them  ;  and  though  by 
this  (tatute  the  fole  corporations  before  mentioned  could  not, 
without  the  confent  and  confirmation  of  others,  have  made  leafes 
for  three  lives,  or  twenty-one  years,  yet  with  confirmation  they 
might  have  made  longer  leafes,  or  abfolute  alienations,  of  any  of 
their  polTeffions ;  and  therefore  to  rellrain  biftibps,  and  other  ec- 
clefiaftical  perfons,  were  the  ftatutes  of  i  ^13  Eiiz.  made,  which  Moor,  107. 
are  as  follow : 

For  the  reftraining  of  bifliops,  the  I  Eliz.  c.  19.  fays,  "  That  all  (a)Thisfta- 
*'  gifts,  grants,  feoffments,  fines,  and  other  conveyances,  or  eftates  J^"^'^"!'"^ 
*'  from  the  firft  day  of  this  prefent  parliament  had,  made,  done,  former  powl 
*'  or  fufFered,  or  to  be  had,  made,  done,  or  fufFered,  by  any  erofgrant- 
*^  archbifliop  or  bilhop  of  any  honours,  caftles,  manors,  lands,  '"§ '°  ^^ 
**  tenements,  or  other  hereditaments,  being  parcel  of  the  poflef-  heirs  a'nd 
'^  fions  of  his  archbiflioprick  or  bifhoprick,  or  united,  appertain-  fucceffors, 
"  ing  or  belonging  to  any  of  the  fame,  to  any  perfon  (other  than  ^^^1°  r"'*' 
**  the  {a)  queen,  her  heirs  and  fucceffors),  whereby  any  eftate  that  many 
**  fliould  or  might  pafs  from  the  archbifliop  or  biiliop  other  than  eftates  were 
*'  for  term  of  twenty-one  years,  or  three  lives,  from  fuch  time  fi^,g"  ^  '** 
"  as  any  leafe,  grant,  or  affurance  (hall  begin,  and  whereupon  upondefign 
*'  the  old  accujiomed yearly  rent i  or  more,  fliall  be  referved  payable  that /he 
**  yearly  during  the  faid  term  of  t%ve?ity-one  yearsy  or  three  lives^  ^^^^  °^^^^ 
"  Ihall  be  utterly  void  j  any  law,  cuftom,  is'c.  notwithftanding."  others,  to 

prevent 
which  was  the  ftatute  i  Jac.  i.   c.  3.  made,  which  difables  all  archbilhops  and  biihops  frum  granting 
any  of  their  poflefiions  to  the  king,  his  heirs  or  fucceffors,  and  makes  all  fach  leafes,  grants,  i'<c.  to  ths 
king,  his  heirs  or  fucceffors,  utterly  void  and  of  none  effect.    11  Co.  yi.     Gibf.  Codex.  679. 

The  ftatute  which  difables  all  other  ecclefiaftical  perfons  is 
12-El'z.  c.  10.  which  is  as  followeth  :  *'  And  for  that  long  and, 
"  unreafonable  leafes  made  by  colleges,  deans  and  chapters,  par- 
*^  fons  and  vicars,  and  others,  having  fpiritual  promotions,  be 
**  the  chiefeft  caufes  of  the  dilapidations  and  the  decay  of  all 
**  fpiritual  livings  and  hofpitality,  and  the  utter  impoveriftiing  of 
*'  all  fucceffors,  incumbents  of  the  fame ;  be  it  enacted,  That 
"  from  henceforth  all  leafes,  g'fts,  grants^  feoffments,  convey- 

"  ances. 


42  ttah&  and  Ccrms  for  fjearjdf. 

*'  ances,  or  eflates,  to  be 'made,  had,  done,  or  fufFered,  by  any 

*'  mafler  and  fellows  of  any  college,  dean  and  chapter  of  any 

*'  cathedral  or  collegiate  church,  mafter  or  guardian  of  any  hof- 

**  pital,  parfon,  vicar,  or  any  other,  having  any  fpiritual  or  eccle- 

"  fiaflical  living,  or  any  houfe,  lands,  tythes,  tenements,  or  other 

"  hereditaments,  being  any  parcel  of  the  poiTeflions  of  any  fuch 

*'  college,   cathedral,  church,  chapel,  hofpital,  parfonage,  vica- 

*'  ridge,  or  other  fpiritual  promotion,  or  any  u'ays  appertaining 

*'  or  belcnging  to  the  fame,  or  any  of  them,  to  any  perfon  or 

*'  perfons,  bodies  politickor  corporate,  (other  than  for  the  term 

•*  of  twenty-one  yearsy  or  three  livesy  from  the  time  as  any  fuch 

"  leafe  or  grant  (hall  be  made  or  granted  ;  whereupon  the  accuf- 

**  tonied  yearly  retity  or  rciorCy  Jha//  be  refcrved  zwA  payable  yearly 

**  during  the  faid  term,)  {hall  be  utterly  void  and  of  none  effedl:, 

*<  to  all  intents  and  purpofes  whatfoever  ;  any  law,  cuftom,  &c. 

**  notwithftanding  :  Provided,  isc.  that  nothing  herein  extend  to 

**  maice  good  any  leafe,  or  other  grant,  to  be  made  by  any  fuch 

**  college  or  collegiate  church  within  either  or  both  the  univerfi- 

*'  ties  of  Oxford  and  Cambridge^  or  elfewhere,  within  the  realm 

*'  of  England,  for  more  years  than  are  limited  by  the  private  fta- 

*'  tutes  of  the  fame  college  :  Provided  alfo,  that  this  acl  fliall  not 

"  extend  to  any  leafe  hereafter  to  be  made,  upon  furrender  of  any 

"  leafe  heretofore  made  and  now  continuing,  fo  that  the  leafe  to 

<*  be  made  do  not  contain  more  years  than  the  refidue  of  the 

**  years  of  the  former  leafe,  now  continuing,  fliall  be  at  the  time 

*<  of  fuch  leafe  hereafter  to  be  made,  nor  any  lefs  rent  than  is 

"  referved  in  the  faid  former  leafe." 

5  Co. 2.  On  thefe  flatutes  we  (liall  obferve,  i.  Tliat  the  ftatute  of  i  EUz. 

4  Co.  76.      i-^  jp^  ig  ]3m-  a  private  or  particular  ftatute,  and  muft  be  fpecially 

Cro!'^Tac.  *    pleaded,  elfe  the  court  will  take  no  notice  of  it;  but   i^  EUz. 

J 12.  a  Roll.  c.  10.  is'  a  general  law,  whereof  the  judges  are  bound  ex  officio 

Abr.  465.     ^Q  ^^^  notice,  though  it  be  not  pleaded,  becaufe  it  extends  to  all 

Yelv!  106.'    eccleiiaftical  perfons  whatfoever,  except  bifliops,  who  were  before 

Mod.  205.    provided  for  by  the  i  EUz.  c.  19. 
a  Mod.  56. 

5  Co.  15.  b.       2.  It  has  been  adjudged  and  holden  in  parliament,  that  the  king 
II  Co.  75.    Yvas  bound  by  I'i  EUz.   c.  10.   thoueh  not  named,  becaufe    the 

R.d11   Abr  J       -J  o  '_  ^ 

378.'  Roil,    ftatute  was  general  and  for  the  publick  good  :  but  for  fome  time 
Rep.  151.     the  law  was  holden  ctherwife  ;  and  therefore,  where  a  leafe  was 
made  to  the  king  by  a  dean  and  chapter,  and  the  king  had  alhgned 
it  over,  after  that  the  law  came  to  be  holden  that  the  king  was 
bound,  the  affignee  had  his  leafe  made  good  to  him  in  Chancery 
againft  the  ftatute,  becaufe  he  could  not  know  the  law  in  a  mat- 
ter fo  dubious. 
Comp.  In-         3.    That    all    leafes    made    according    to   i^  EUz.    c.  lo.  by 
cumb,  417.  jjj^y  fingie  corporation,    if  not  warranted  likewife  by  32  jW.  8. 
f.  28.  muft  be  confirmed  by  thofe  who  by  law  are  to  confirm 
the  fame. 
Comp.  In-         4.  That   thefe   ftatutes    of  i  EUz.  c.  19.   and    i3-£'//z.  c.  10, 
cumb.  419.    ^^^  merely  reftraining,  fo  that  though  bifliops,  and  other  ecclefi- 
aftieal  peiioiis,  might,  with  the  confirmation  of  thofe  required. 

by 
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l3y  law,  have  made  any  leafe  or  perpetual  grant,  yet  now  no  con- 
firmation whatever  will  make  them  good  tor  above  three  lives  or 
twenty-one  years. 

5.  That  no  leafe  by  an  archbifliop  or  biftiop  for  three  lives,  or  ioCo.6o.b. 
twenty-one  years,  made   according    to  the  exception  of  i  Eliz.  ^°*  ^"• 

€.  19.  is  good  to  bind  the  fucceflbr,  if  it  be  not  in  every  thing  M^rioS. 
purfuant  to  32  i:^.  8.  f.  28.  unlefs  it  be  confirmed  by  the  dean 
and  chapter ;  for  leafes  for  twenty-one  years,  or  three  lives,  be- 
ing only  exempted  and  taken  out  from  the  general  difability  im- 
pofed  on  bifhops  by  the  firfl  part  of  the  acSl,  receive  no  fancStion 
at  all  from  that  a£f,  but  as  they  are  taken  out  to  reft  upon  32  ^.8. 
c.  28.  and  therefore  though  they  are  for  twenty-one  years,  or 
three  lives,  yet  if  part  of  the  land  were  not  in  poffeflion,  or  if 
the  old  leafe  were  not  furrendered  or  expired  within  one  year  be- 
fore the  new  leafe  made,  or  in  any  other  refpe6l,  fuch  new  leafe 
was  not  warranted  by  32  H,  8.  c.  28.  to  bind  the  fucceflbr,  there 
muft  be  the  confirmation  of  the  dean  and  chapter,  becaufe  at 
common  law  fuch  confii^mation  v/as  necefiiiry  ;  and  thefe  leafes 
not  being  warranted  by  7^2  H.^.  r.  28.  which  is  the  only  fta- 
tute  that  enables  bifnops  folely  to  make  leafes  to  bind  their  fuc- 
ceflbrs,  remain  at  common  law,  and  by  confcquence,  without 
confirmation,  are  voidable  by  the  fucceflbrs  as  much  as  if  they 
were  made  for  one  hundred  years  or  lives. 

6.  That   ii^Eliz.  c.io.  hath  been    always  conftrued    largely  iiCo. 76. 
and  beneficially  to  px^event  all  inventions  and  evafions  againft  the  ^^ag^alen 
true  intent  thereof;  therefore,  where  the  itatute  fays,  mafter  and  cafe^^*^ 
fellows  of  any  college,  yet  it  hath  been  often  held,  that  be  the 
college  incorporated  by  that  name,  or  by  the  name  of  warden  and 
fellows,  or  warden  and  fcholars,  or  warden,  fellows,  and  fcholars, 

or  mailer)  fellows,  and  fcholars,  or  mafter  and  fcholars,  or  pro- 
voft,  fellows,  and  fcholars,  or  by  any  other  name  of  corporation, 
and  be  the  college  temporal  for  the  advancement  of  the  liberal 
arts  and  fciences,  or  mere  ecclefiaftical  or  mixt,  that  all  thefe  are 
within  the  reftraint  of  this  adl.  So  where  the  ftatute  fays  mafter 
or  wardens  of  any  hofpital,  be  the  hofpital  incorporated  by  any 
other  name,  and  be  it  a  fole  corporation,  or  corporation  aggregate 
of  many,  yet  the  ftatute  extends  to  diem. 

The  next  ftatute  that  made  any  alteration  in  thefe  things  was  i4ElIz. 
i/iiEliz.  c.  II.  which  as  to  houfes  in  cities  and  towns  is  as  fol-  ^'  "•  §  '7- 
loweth  :  *'  Whereas  in  an  a£l  made  13  Eliz.  c.  10.  there  is  one 
**  branch  to  avoid  certain  leafes  to  be  made  by  mafters  and  fel- 
**  lows  oi  colleges,  deans  and  chapters  of  cathedral  or  collegiate 
**  churches,  mafters  or  guardians  of  any  hofpital,  or  by  any  other 
**  parfon  or  vicar,  or  any  other  having  any  fpiritual  or  ecclefiafti- 
**  cal  living  ;  be  it  enacted,  That  the  faid  branch,  nor  any  thing 
**  therein  contained,  fliall  not  extend  to  any  grant,  aflurance,  or 
**  leafe  of  any  houfes  belonging  to  any  peribns  or  bodies  politick 
**  or  corporate  aforefaid,  nor  to  any  grounds  to  fuch  houfes  ap- 
**  pertaining,  which  houfes  be  fituate  in  any  city,  borough,  town 
*'  corporate  or  market-town,  or  the  fuburbs  of  any  of  them  ;  but 
♦*  that  all  fuch  houfes  and  grounds  may  be  granted,  demifed,  and 

*^  aflurcdj( 
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«  affured,  as  by  the  laws  of  this  realm  and  the  feveral  ftatutcs 
<«  of  the  faid  colleges,  cathedral  churches,  and  hofpitals  they  law- 
*'  fully  might  have  been  before  the  making  of  the  faid  flatute,  or 
«  lawfully  might  be,  if  fuch  ftatute  were  not,  fo  always  that  fuch 
*«  houfe  be  not  the  capital  or  d\velling-houfe  ufed  for  the  habita- 
*«  tion  of  the  perfons  abovefaid,  nor  have  ground  to  the  fame 
<«  belonging  above  the  quantity  of  ten  acres  :  provided  that  no 
**  leafe  ihall  be  permitted  to  be  made  by  force  of  this  a£l  in  re- 
**  verfion,  nor  without  referving  the  accuftomed  yearly  rent  at 
**  the  leaft,  nor  without  charging  the  leffee  with  the  reparations, 
•'  nor  for  longer  term  than  for  forty  years  at  the  moil ;  nor  any 
*'  houfes  fliall  be  permitted  to  be  aliened,  unlefs  in  recompence 
*'  thereof  there  fhall  be,  afore,  with  or  prefently  after  fuch  alien- 
«*  ation,  a  good  and  fufiicient  alTurance  made  in  fee-fimple  ab- 
"  folutely  to  fuch  colleges,  houfes,  bodies  politick  or  corporate, 
*'  and  their  fucccflbrs,  of  lands  of  as  good  value,  and  of  as  great 
"  yearly  value  at  the  leaf!:,  as  fo  fhall-  be  aliened  j  any  llatute  to 
**  the  contrary  notwithftanding." 
Comp.  In-  Note;  This  ftatute  makes  no  alteration  of  the  ftatute  i  Eliz, 
•umb.423.  ^,  jp^  nQj.  }^ag  any  relation  to  it,  but  only  to  the  ftatute  13  Eliz. 
c.  10.  and  therefore  gives  no  power  to  bifliops  to  let  houfes, 
otherwife  than  according  to  i  Eliz.  c.  ig. 
Cro.  Eliz,  Note  alfo;  That  this  ftatute  need  not  be  found  by  verdidi,  being 

5^'  a  general  law. 

By   this    ftatute   it  Is  exprefsly  provided,   that  no  leafe  fhall 

be   made  of   fuch  houfes  in   reverfion ;  but  by   j^E/iz.  c.  10. 

no  reftraint  being  made  of  fuch  leafes,  it  was  found  necelTary 

to  provide  againit  them  by  another  ftatute,  viz,   the  18  Eliz, 

f.  II. 

38  Eliz.  Which  reciting,  that  fmce  the  making  of  the  1 2  Eliz.  c.  10. 

^•^'•""'    divers  ecclefiaftical  and  fpiritual  perfons,  and  others  having  fpi- 

4""eiiz.        ritual  or  ecclefiaftical  livings,  have  from  time  to  time  made  leafes 

Note :  This    for  term  of  twenty-one  years,  or  three  lives,  long  before  the  expira- 

i^atuteisa     ^^^^  q£  ^j^g  former  years,  contrary  to  the  true  intent  and  meaning 

4  Co. '76.  *    of  the  faid  ftatute  ;  "  Be  it  therefore  enadted.  That  all  leafes  to 

120.  2  Roll.  <f  be  made  by  any  of  the  faid  ecclefiaftical,  fpiritual,  or  collegiate 

Abr.  465.     n  perfons,  or  others,  of  any  of  the  faid  ecclefiaftical,  fpiritual, 

**  or  collegiate  lands,  tenements,  or  hereditaments,  whereof  any 

"  former  leafe  for  years  is  in  being,  not  to  be  expired,  furren- 

*'  dered,  or  ended  within  three  years  next  after  the  making  of 

*^  any  fuch  new  leafe,  fliall  be  void,  fruftrate,  and  of  none  effedl, 

"  and  that  all  and  evef  y  bond  and  covenant  for  renewing  or  mak- 

*'  ing  of  any  leafe,  or  leafes,  contrary  to  tlie  true  intent  of  this 

**  a£l,  or  of  the  faid  a61:  made  in  the  faid  i3th  year,  (hall  be  ut- 

"  terly  void  j  any  law,  ftatute,  ^c.     Provided  that  this  a£t,  nor 

**  any  thing  therein  contained,  fhall  extend  or  be  prejudicial  to 

**  make  fruftrate  or  void  any  leafe  or  leafes  heretofore  made  by 

*'  any  of  the  faid  fpiritual  or  ecclefiaftical   perfons,  or   any  of 

"  them ;  but  that  the  fame,  and  every  of  them,  are  of  the  like 

•♦  force  and   tiitd  as  they,    or  any  of  them,  were  before   the 

**  makin?  of  this  prefent  ftatute." 

The 
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The  ftatute  of  iB  £Iiz.  c.  ii.  has  relation  only  to  the  Ilatute  Hob. 269. 
of  1 3  -£"7/2;.  c.  I o.  to  reftrain  leafes  in  reverfion  where  above  three  ^'''^"^  ^"** 
years  of  the  firft  leafe  is  then  to  come,  but  leaves  the  ftatute  of     ^'  °'^* 
i/\Eliz.  f.  II.  perfedlly  at  large  as  to  houfes  in  cities,  without 
making  void  fuch  leafes,  or  any  bonds  or  covenants  concerning 
them ;  for  as  to  fuch  houfes  the  ftatute  of  i/\Eliz.  c.ii.  is  a  new 
law,  and  fets  loofe  the  13  Eliz.  c.  10.  therefore,  where  an  a£lion  of 
covenant  was  brought  againft  the  Dean  of  Lincoln  and  one  of  the 
prebendaries,  upon  a  covenant  made  by  the  Dean  and  Chapter,  by 
their  fpecial  names  jointly  and  feverally,  to  make  a  leafe  of  a  houfe 
in  LondoHy  though   it  was  argued   to   be  void  upon  the  ftatute 
18  Eliz.  c.  II.  that  ftatute  extending  only  to  I'i^EUz.  c,  10.  and 
not  to  the  i/[Eliz.  c.  11.  which,  as  to  houfes  in  cities,  repealed 
13  Eliz.  c.  10.  ajid  makes  all  leafes  thereof  good,  fo  they  do  not 
exceed  forty  years,  ^c.  and  are  not  made  in  reverfion,  which  v/as 
not  prohibited  by  13  Eliz.c.  10.     Alfo,  the  ftatute  14  Eliz.  c.  11, 
forbids  alienations  of  fuch  houfes,  excepjL  there  be  full  recompence 
given  to  the  Church  at  the  fame  time,  fo  as  with  fuch  recompence 
they  may  alien  fuch  houfes  in  fee,  which  was  not  permitted  by 
13  Eliz.  c.  TO.   and  it  was  adjudged  accordingly.     And  it  is  {a)  {a)  1  Vent, 
faid,  fhe  reafon  of  repealing  13  EUt,.  c.  10.  as  to  houfes  in  market  ^■^5- 
towns,  was  to  make  thofe  places  more  populous. 

But  to  avoid  the  force  of  thofe  ftatutes  of  13  Eliz.  c.  10.  and  Moor,  789. 
18  Elix.  f.  II.  and  the  claufe  making  void  bonds  and  covenants  l^^anand 

.     n     1  •  '•  .-  1  •        D'   --»        1       TA  Canons  or 

agamll  tnem,  a  contrivance  was  let  on  toot  to  this  eiiect :  the  Dean  windfor  v. 
and  Chapter  of  Windfor^  in  the  35  th  year  of  Eliz.  made  an  agree-  Sir  Gilbert 
ment  among  themfelves  by  lots  to  have  an  aflurance  of  a  leafe  to  P"*'°' 
each  of  them,  of  certain  part  of  the  pofielTions  of  their  Church  ; 
and  after  the  lots  caft,  whereby  every  one  knew  his  own  leafe,  they 
executed  the  affurance  in  this  manner  :  the  corporation  enters  into 
an  obligation  of  500/.  to  every  canon  that  was  to  have  a  leafe,  and 
the  payment  limited  to  be  within  a  fhort  time  before  the  expiration 
of  the  old  leafe  in  being,  and  the  canon  the  fame  day  entered  into 
an  obligation  to  pay  the  College  510/.  at  the  fame  time,  if  they 
did  make  a  leafe  according  to  a  fchedule  annexed,  which  fchedule 
was  verbatim  the  demife  agreed  to  be  made;  and  it  was  farther 
proved,  that  the  intent  and  agreement  betwixt  them  was,  that  one 
500/.  fliould  be  flopped  for  the  other  500  /.  and  that  the  corpo- 
ration fliould  have  only  the  10  /.  for  the  leafe  ;  which  matter  being 
difclofed  in  Chancery,  the  Lord  Keeper  Egerton  made  a  decree,  that 
the  obligation  of  500/.  made  by  the  Dean  and  Canons  to  each 
canon  was  void  by  iSEliz.  c.  11.  and  in  the  fame  cafe  a  prece- 
dent was  fhewn  betv/een  Fry  and  the  Dean  and  Canons  of  Wells^ 
decreed  44 Eliz.  in  Chancery,  which  was  thus:  Fry  gave  to  the 
Dean  and  Canons  of  JFells  1000/.  and  took  an  obligation  of 
iooo/.,  with  condition  to  repay  the  1000/.,  and  for  non-payment 
brought  an  adion  of  debt  againft  the  Dean  and  Prebendaries, 
and  obtained  a  judgment,  and  made  a  defeafance  thereof,  that  if 
they  make  a  leafe  to  him.  of  land  then  in  leafe  to  Sir  Amias  PaiU' 
left  for  fifteen  years  to  come,  tlien  the  judgment  ftiould  be  void  j 
and  the  truth  cf  :hc  cziz  w.;s,  that  the  1 00c  l.  was  paid,  and  600  /. 

thereof 


thereof  employed  in  payment  of  tenths  due  by  the  Church ;  yet  by 
the  opinion  of  Popham,  Atiderfoti^  and  Periam^  it  was  decreed  in 
Chancery,  that  the  judgment  was  void  by  i8  E/iz.  c.  ii.  which 
makes  void  bonds  and  covenants  for  making  leafes  againft  that 
ftatute  of  13  Eliz.  c.  10.  but  by  way  of  arbitrament  they  awarded 
to  Fry  the  600  /.  that  was  paid  and  employed  in  the  affairs  of  the 
Church,  and  after  the  43  El'iz.  c.  9.  5  8.  was  made  to  extend  to 
judgments  in  fuch  cafes. 

Another  ftatute  concerning  leafes  made  by  colleges  in  the  two 
Univerfities,  and  the  colleges  of  Winchejler  znA  Eatuiiy  is  18  Eliz, 
c.  6.  which  adds  one  thing  more,  as  foUoweth  :  "  That  no 
"  mafter,  provoft,  prefident,  warden,  dean,  governor,  rector,  or 
**  chief  ruler  of  any  college,  cathedral  church,  hall,  or  houfe  of 
**  learning  in  any  of  the  univerfities  of  Cambridge  and  Oxford,  nor 
**  any  provoft,  warden,  or  other  head '  officer  of  the  colleges  of 
**  Wiiichejler  or  Eaton^  nor  the  corporation  of  any  of  the  fame, 
**  by  what  title,  flile,  or  name  foever  they  now  be,  fhall  or  may  be 
*'  called,  after  the  end  of  this  prefent  felhon  of  Parliament,  ihall 
**  make  any  leafe  for  life,  lives,  or  years,  of  any  farm,  or  any  their 
**  lands,  tenements,  or  other  hereditaments,  to  the  which  any 
"  tythes,  arable  land,  meadow,  or  pafture  d(?th  or  fhall  apper- 
"  tain,  except  that  the  one-third  part  at  leaft  of  the  old  rent  be 
*«  referved  in  corn  for  the  faid  colleges,  cathedral  churches,  halls, 
"  and  houfes,  that  is  to  fay,  in  good  wheat  after  the  rate  of  6  j-.  and 
"  8  J-.  the  quarter,  or  under,  and  good  malt  at  5  s.  the  quarter,  or 
"  under,  to  be  delivered  yearly  upon  a  day  prefixed  at  the  faid  col- 
**  leges,  cathedral  church,  halls,  or  houfes  ;  and  for  default  thereof 
•'  to  pay  the  faid  colleges,cathedral  church,  halls,  or  houfes,  in  ready 
*«  money,  at  the  election  of  the  faid  leffees,  their  executors,  admi- 
«  niftrators,  and  afhgns,  after  the  rate  of  the  beft  wheat  and  malt  in 
**  the  market  of  Cambridge,  for  the  rents  that  are.  to  be  paid  to  the 
**  ufe  of  the  houfe  or  houfes  there,  (and  fo  for  Oxford  and  ?Fz«^ 
**  chefler,  in  totidcm  verbis,)  and  in  the  market  of  Windfor  for  the 
**  rents  that  are  to  be  paid  to  the  ufe  of  the  houfe  or  houfes  at 
«  Eaton^  is  or  ihall  be  fold  the  next  market  day  before  the  faid 
«'  rent  (hall  be  due,  without  fraud  or  deceit ;  and  that  all  leafes 
*'  otherwife  hereafter  to  be  made,  and  all  collateral  bonds  or 
**  afTurances  to  the  contrary  by  any  of  the  faid  corporations,  fhali 
'*  be  void  in  law  to  all  intents  and  purpofes ;  the  fame  wheat, 
"  malt,  or  money  coming  of  the  fame,  to  be  expended  to  the  ufe 
,  "  of  the  relief  of  the  commons  and  diet  of  the  faid  colleges,  ca- 

«*  thedral  church,  halls,  and  houfes  only,  and  by  no  fraud  or  colour 
*^  let  or  fold  away  from  the  profit  of  the  faid  colleges,  cathedral 
^*  church,  halls,  and  houfes,  and  the  fellows  and  fcholars  in  the 
**  fame,  and  the  ufe  aforefaid ;  upon  pain  of  deprivation  of  the 
*'  governor  and  chief  rulers  of  the  faid  colleges,  cathedral  church, 
<«  halls,  and  houfes,  and  ail  other  thereunto  confenting  :  but  this 
**  a£l,  or  any  thing  therein  contained,  fhall  not  extend  or  be  in 
^«  any  wife  prejudicial  to  any  leafe  to  be  made  of  a  barn  called 
'^^  Muncken  Barn,  with  a  certain  portion  of  tithes  rifing,  growing, 
^  and  being  ia  the  parifli  pf  South%vcek  m  ithe  p ounty  of  Suffex, 
\  **  being 
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**  being  parcel  of  the  pofleflions  of  Maudlin  College  in  Oxford^  fo 
«*  that  the  term  demifed  in  and  by  the  faid  leafe  exceed  not  the 
•^  number  of  ten  years  from  and  after  the  feaft  of  5a  Michael  the 
**  Archangel  next  coming,  neither  (hall  this  acl  extend  to  any  leafe 
**  to  be  made  by  the  prefident  and  fcholars  of  the  college  of  ^t. 
<*  John  Baptijl  in  Oxford^  to  any  heir  male  of  Sir  Thomas  White, 
"  founder  of  the  faid  college,  which  leafe  fliall  be  made  accord- 
*'  ing  to  the  meaning  of  the  foundation  and  ftatutes  of  the  faid 
**  college,  of  the  manor  of  Fijield^  and  no  other  hereditaments." 

In  the  conllruftion  of  this  flatute  it  hath  been  holden,  that  it  Leon.  306. 
is  a  private  a£l,  becaufe  it  concerns  only  thofe  particular  places  j  ^*^*  ^*9* 
and  therefore  muft  be  pleaded  or  given  in  evidence,  or  found  by 
a  jury,  otherwife  the  court  is  not  bound  to  take  notice  of  it. 

Alfo  it  is  faid,  that  in  a  declaration  upon  a  leafe  made  by  any  Leon. 305, 
of  thefe  colleges  it  ought  to  be  {hewed,  that  the  corn  was  referved  3^3- 
according  to  the  ftatute  ;  othervi'ife  this  may  be  good  caufe  to  move  r^^j  in^t'he 
in  arreft  of  judgment ;   but  of  this  it  may  be  doubted  ;  for  in  the  eafe  itfelf, 
cafe  itfelf,  cited  in  Leon  [a)  for  that  purpofe,  it  appears  that  that  ^^o"-  306., 
exception  was  difallowed ;  for  though  it  does  not  appear  in  the  tionwas, 
declaration  that  corn  was  referved,  yet  it  may  be  that  it  was  re-  that  this  was 
ferved  in  the  leafe ;  and  if  not,  yet  the  other  party  ought  to  fhew  ^^  fg"|^ai^^ 
it ;  and  therefore  the  exception  to  tlie  declaration  for  not  Ihewing  verdia :  in 

it  was  di^lUowed.  -  the  reference 

to  the  cafe, 
Leon.  333-,  the  obje.5tion  is    dated  to  be  as  in  the  text  ;    but    that  reference   it  faulty  in  anotior 
lefpedt,  jnafmuch  as  icitates  the  judgment  to  have  been  anelted  for  this  reaion.j 

By  the  ftatute  22  Car,  2.  c.  11.  §61.  itisena£led,  "  That  for 
**  ever  hereafter  the  mayor,  commonalty,  and  citizens  of  London 
*'  may  and  fhall  have  a  market,  to  be  kept  three  or  four  days  in 
**  the  v/eek,  as  to  them  ihali  feem  convenient,  upon  the  ground 
**  now  fet  out  by  the  ailent  of  the  dean  and  chapter  of  the  car 
*'  thedral  church  of  St.  Pauly  London^  for  a  market-place  within 
"  Newgate,  and  that  the  faid  dean  and  chapter  fhall  make  and 
♦'  give  one  or  more  leafe  or  leafes  of  the  faid  ground  to  the  faid 
**  mayor,  commonalty,  and  citizens,  and  alfo  of  the  wall  of  the 
**  faid  church-yard,  abutting  feverally  upon  Paterno/Ier-row  and 
<^  the  0/d  Change,  for  the  term  of  forty  years,  referving  the  year- 
<*  ly  rent  of  four  pounds  for  the  ground  of  the  faid  market-place, 
**  and  two-pence  for  every  fuperficial  foot  of  the  ground  or  toil  of 
"  the  faid  wall,  as  it  is  now  fet  out  by  the  furveyors  of  the  city 
*'  and  of  the  faid  dean  and  chapter,  and  fo  from  forty  years  to 
''  forty  years  for  ever,  at  the  like  yearly  rent,  and  one  year's  rent, 
■**  after  the  rates  aforefaid,  to  be  paid  by  way  of  fine  for  each  of 
*'  the  faid  grounds  refpeftively,  upon  the  making  every  new  leafe 
<*  thereof  J  which  faid  leafe  and  leafes  fnall  be  good  and  efFecSlual 
•*  in  the  law,  as  againft  the  dean  and  chapter,  and  their  fuccefTors, 
"  and  all  perfons  claiming  by,  from,  or  under  them,  and  that  no 
*'  houfe,  fhed,  or  other  building,  fhall  ftand,  or  hereafter  be  ere£l- 
-*'  ed  and  fixed  upon  the  faid  market-place,  ether  than  the  market- 
^^  houfe  already  built  with  the  confent  of  the  faid  dean  and  chap- 
•<*  ter  J  any  thing  in  this  or  any  other  ad  to  the  contrary  not- 

"  ^vichfta-nd- 
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."  withftandlng."  **  And  whereas  the  faid  parfoiis  or  vicars,  OT 
"  fome  of  them,  (within  the  faid  city  of  London,)  are  interefted  in 
*'  feveral  glebe  lands  or  grounds,  the  which  they  cannot  rebuild 
**  themfelves,  nor  let  fuch  leafe  or  leafcs  as  may  be  an  encourage - 
**  ment  to  others  to  rebuild  the  fame  ;  be  it  enabled.  That  the  faid 
*'  parfons  and  vicars,  and  every  of  them  refpedlively,  be  em- 
•*  powered,  and  are  hereby  empowered  to  let  fuch  leafe  or  leafes 
**  of  their  faid  glebe  lands  or  grounds,  with  the  confent  and  ap- 
"  probation  of  the  patron  or  patrons,  and  ordinary,  for  any  term 
*'  not  exceeding  forty  years,  and  at  fuch  yearly  rents,  without 
*'  fine,  as  can  be  obtained  for  the  fame." 

Before  we  mention  any  cafes,  or  make  any  obfervations  on  the 
foregoing  ftatate,  it  may  be  ncceflary  to  take  notice,  that  at  com- 
mon law  if  a  parfon  had  made  a  leafe  for  years  of  his  glebe-land, 
to  begin  after  his  death,  or  granted  a  rent-charge  in  that  manner, 
and  fuch  leafe  or  grant  were  confirmed  by  the  patron  and  ordinary, 
this  would  have  bound  the  fucceflbr  of  the  parfon  •,  becaufe  here 
■v:?.:-,  the  confent  av.J  ccicrrrcricc  cf  all  perfons  interefted,  and  the 
leafe  or  charge  bound  immediately  from  the  perfecting  of  the 
deed  by  the  parfon,  patron,  and  ordinary,  though  it  was  not  to 
take  efFefl  in  poffelTion  till  after  the  parfon's  death ;  but  now  no 
confirmation  whatever  will  make  fuch  leafe  or  grant  good  againfl; 
the  fucceflbr,  by  reafon  of  the  ftntutes  made  to  avoid  them. 

If  aperfon  obtain  a  grant  to  build  houfes  on  church  or  college 
lands,  and  this  be  confirmed,  (in  cafe  where  confirmation  is  necef- 
fary,)  yet  this  grant  is  no  alienation  againft  the  ftatutes,  but  is 
only  a  covenant  or  licence,  and  nothing  elfe  ;  for  the  foil  remains 
in  the  grantor,  and,  by  confequence,  the  houfes  built  thereon  are 
in  him.. 

If  a  parifh  be  upon  the  defign  of  inclofing  lands,  and  a  parfon 
have  tithes  in  kind,  and  common  for  beafts  thereout,  the  Chancery 
may  decree  him  to  take  a  quantity  of  ground  elfewhere,  in  lieu 
thereof. 

So,  where  one  had  a  leafe  of  tithes  in  kind,  it  was  ordered  in 
Chancery,  that  a  commUfion  fhould  go  forth  to  fet  out  other  mea- 
dow and  pround  in  lieu  thereof;  the  reafon  of  which  cafes  feems 
to  be,  either  for  the  prejudice  the  publick  might  fuiTer,  if  fuch  re- 
compence  in  no  cafe  fiiould  be  allowed,  or  for  that  the  fucceflor 
of  the  parfon  hath  no  injury  thereby,  being  recompenced  in  other 
lands  :  fed  qtiare^  why  an  adi  of  parliament  in  fuch  cafes  ought  not 
to  be  procured  ?  for  it  fhould  feem  the  Chancery,  as  well  as  the 
other  courts,  are  bound  by  all  a6ls  of  parliament,  \yhich  are  po- 
fitive  laws,  and  have  no  liberty  of  breaking  through  them,  upon 
any  pretence  of  convenience  or  necefTity,  more  than  other  courts. 

By  the  ftatute  of  i^EIix.  c.  11.  as  appears  before,  all  thofe 
who  M'ere  rcftrained  by  13  EHz.  c.  10.  have  liberty  given  them 
to  alien  houfes  in  cities  abfolutely,  fo  as  at  the  time  of  fuch  alien- 
ation there  be  a  recompence  in  lands  given  to  them,  and  their  fuc- 
ceflors,  of  as  great  value  as  the  houfes  aliened  are  ;  but  this  liberty 
of  aliening,  upon  fuch  recompence  to  be  given,  extends  only  to 
houfes  i  for  as  to  lands  they  have  no  fuch  pov/er,  nor  can  they 

exch;ing3 
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exchange  tliem,  to  bind  their  fucceflbrs,  upon  any  recompence 
wliatfoevcr  ;  and  queerer  whether  fuch  houfe  may  be  exchanged 
tor  lands  of  greater  value,  without  licence,  againit  the  flatutes  of 
viortmain  ? 

It  is  agreed,  th?.t  corporations  of  mayor  and  commonalty,  bailiffs  Sid.  162. 
and  burgefTes,  and  fuch  other  lay  corporations,  are  out  of  all  the 
beforementioned  ftatutes,  and  may  make  leafcs,  and  other  eftates, 
as  they  might  ever  have  done. 

It  hath  been  adjudged,  that  a  fpiritual  perfon  not  beneficed  is  Deg.  135.' 
not  within  the   21  H.  8.  c.  13.   which  prohibits  fpiritual  perfons  Mich. 
from  taking  leafes  to  farm,  ISc.  for  life,  years,  or, at  will,  in  their  i^scaccar. 
own  name,  or  in  the  name  of  any  other  perfon  or  perfons  to  their  ciagg  and 

ufe,  ^c.  Lampley. 

A  ieafe  being  made  to  a  fpiritual  perfon  againfl  21  H.S.  c.  13.  Dyer,  27, 
and  a  bond   or  obligation  taken  for  performance  of  covenants,  2^-  35^-  a. 
the  obligee  brought  an  action  of  debt  upon  this   bond,  and  had  ,  k"ij'4% 
judgment;  which  proves  that  the  Ieafe  was  not  abfolutely  void 
between  the  lefTor  and  kflee,  as  the  words  of  the  ftatute  are  ;  and 
though  in  Dyr^  wJiere  this  cafi  is  reported,  this  is  not  mentioned 
to  be  any  caufe  of  the  judgment ;  yet  Perinm  in  i  Leon,  held  it  to 
be  the  greatefl:  caufe  of  the  judgment :  and  fo  it  appears  to  have 
been  adjudged  in  another  place  ;  for  the  ftatute  inflicts  a  penalty  ' 
of  ic  /.  for  every  month  that  the  clerk  fiiall  occupy  fuch  farm,  and 
therefore  it  cannot  be  void  ;  but  the   leafes  made  void   by  that 
ftatute  are  only  thofe  which  fpiritual  perfons  before  that  a£l,  or 
after  had,  and  before  Jlluhaelmns  then  next  following  were  not 
bargained,  fold,  or  granted  away. 

In  an  aftion  upon  21  H.  8.  c.  13.  againft  a  parfon  for  taking  Bro.  tit. 
farms,  it  is  a  good  plea  to  fay,  ncn  hahuit  feu  temiit  ad  finnam  ■^""'"fwU 
contra  formam  ftatuti ;  and  the  defendant  may  give  in  evidence,  »vvoJid not 
that  the  farm  was  for  the  maintenance  of  his  houfe,  iSc.   accord-  the  general 
ing  to  the  provifo  in  the  ftatute  for  that  purpofe  *.  niue  nf/^?- 

v£t^  be  as 
good,  if  not  more  eligible  ? 

Alfo,  the  writ  grounded  on  this  ftatute  ought  to  be  qui  tarn  for  Ero.  abim 
the  king  and  party;  and  therefore  a  writ,  which  demanded  the  >''^^y?<^''« 
whole,  was-  ruled  not  to  be  good.     But  the  ftatute  need  not  be  ''" 
mentioned  in  the  writ. 

By  another  act,  intitled,  An  ncl  for  the  erecting  of  h:fp'itnls^  or  591112. 
abiding  and  ivorking-hoifes  for  the  poor ^  it  is  (amongft  other  things)  ^- 5*  §  *- 
provided,  That  all  leafes,  grants,  conveyances,  or  eftates  to  be 
made  by  any  corporation  fo  to  be  founded  exceeding  the  number 
of  twenty-one  years,  and  that  in  peffefBon,  and  whereupon  the 
accuftomable  yearly  rent,  or  more,  by  the  greater  part  of  tv/enty 
years  next  before  the  taking  of  fuch  Ieafe,  ftiall  not  be  refcrved, 
and  yearly  payable,  ftiall  be  void. 

As  to  the  perfons  who  may  be  faid  to  be  feifed  in  right  of  tlieir  4  Leon.  51. 
churches,  fo  as  to  be  impowered  by  the  ftatute  of  32  i^.  8.  c.  28.  to  ^"-^o"  aid 
make  leafes  for  three  lives,  or  twenty-one  years,  to  bind  their  fuccef-  Cro.'^Eiifr 
fors,  it  appears  to  have  been  adjudged,  thr.t  a  prebendary,  though  he  350.    vvat- 
be  fcifcd  in  right  of  his  prebend,  and  not  in  right  of  his  church,  may  '^•"^■'"  a"d 

Vol.  IV.  L  ■  yet       ""'  ^''' 
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yet  within  the  cqu'ity  of  that  adt  mnke  leafes  for  three  lives,  or 
twenty-one  years,  to  bind  his  fucceflbr,  obferving  the  feveral  quali- 
fiauions  required  by  the  zO.;  for  the  words  of  the  r.<fl  being  general, 
all  perfons  having  an  eftate  of  inheritance  in  right  of  their  church, 
with  a  fpecial  exception  of  pnrfons  and  vicars  only,  flicw  the  in- 
tent of  the  ac>  to  include  and  t.ilce  in  all  but  thole  fo  excepted  : 
and  Pophani  faid,  that  in  Dr.  Dale's  cafe,  for  an  hcufe  near  St. 
P<itil'^  it  was  fo  adjudged,  and  fo  had  been  twice  adjudged  in  his 
experience  ;  and  Fi-nmr  faid,  it  was  fo  adjudged  in  the  cafe  of  a 
treufurer  of  a  church.  Befides,  prebendaries  are  ecclefiadical  per- 
fons, for  they  are  admitted  and  inllituted,  and  have  laciiui  in  choro^ 
\sf  vocan  in  capitulo. 

So  lilcevvife,  it  hath  been  adjudged,  that  a  chancellor  of  a  ca- 
thedral church  may  make  leafes  for  twenty-one  years,  or  three 
lives,  within  this  ftatute,  to  bind  his  fucceflbr :  fo,  of  a  treafurer, 
archdcicon,  and  precentor ;  for  they  are  prebendaries,  and  more, 
for  they  are  generally  chofen  out  of  the  prebendaries,  and  have 
thofe  dignities  fuperaddcd  or  annexed.  And  though  chancellors 
and  treafurers  are  in  fome  fort  minillerial,  yet  are  they  not  inter 
tidnores  cnlit(esj  as  the  ojVtarli  and  vergers  are,  who  are  only  fer- 
vants  to  carry  candles  and  Wiix,  keep  the  doors,  ts'c.y  but  the 
others  are  feifed  in  fee  in  right  of  their  church,  t^Cy  and  have 
moreover  thefe  dignities  fuperadded.  But  a  cafe  was  cited  to  have 
been  adjudged  in  the  Exchequer,  that  leafes  made  by  the  chanters 
of  St.  PiiuPs  muft:  be  confirmed  ;  for  it  was  faid,  they  are  not  pro- 
perly chanters,  but  finging  men  only,  and  mifioris  orditiis ;  but  the 
chanters,  properly  fo  called,  precentors,  h'c.  are  tnajoris  ordinis; 
••  the  bifhop^  of  Saruni,  in  right  of  his  biflioprick,  is  pracentor 
Anglic  i  which  (hews  it  to  be  honorary,  and  a  fpiritual  dignity. 

If  a  parfcn,  prebendary,  mayor,  dean,  abbot,  ^c.^  or  any  other 
fole  corporation  make  a  leafe  for  years,  either  upon  thefe  flatutes, 
or  at  common  law,  though  the  leflbr  be  under  the  age  of  twenty- 
one  years,  yet  he  {hall  not  avoid  fuch  leafe  for  that  caufe  ;  for 
hnce  they  are  admitted  to  exercife  fuch  ofrlces  or  functions,  though 
within  age,  they  are  likev.ife  by  law  fuppofed  capable  of  doing  all 
things  belonging  thereto,  as  other  perfons  of  full  age  may  do  ;  and 
therefore  fuch  a<Sl:s  as  are  done  by  them  in  their  politick  capacity, 
winch  is  fubjt^cl:  to  no  age  or  Infirmity,  as  the  body  natural  Is,  are 
valid  and  cfttxlual,  notwithltanding  their  minority,  which  in  fuoh 
cafe  is  not  material. 


C-.  i.'.r. 

sKrb.  37ft. 


1.  Of  the  Rules  to  be  obferveJ,  and  Qualifications  requlfite  to  the 
PcrfeiSbion  of  Leafes  by  Ecclefiallical  Perfons  :  And  therein. 

Rule  I.    Where  an  Indenture  or  Deed  is  necejfary. 

The  firft  thing  to  be  obferved  upon  the  feveral  flatutes  before- 
mentioned  concerning  leafes  is,  that  as  well  upon  the  itatutes  of 
the  r  Eliz.  c.  19.  <Sf  13  Eliz.  c.  10.  as  upon  32//.  8.  c.  28.  the 
Ic;:fe5  to  be  made  by  virtue  thereof  muft  be  by  indenture  ;  for 
though  the  flatutes  r  Eli-z.  r.  19.  ^'  13  Kll-z.  c.  jo.  do  not  re- 
quire 
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tjulre  it,  yet  in  that  and  all  other  qualities  and  properties  required  [a]  5C0.25. 
by  the  32  H.  8.  c.  28.  (except  concurrent  leafes  only),  they  muft  Stiie'scare. 
follow  the  pattern  thereof.  And  fa)  if  the  deed  be  indented,  whe-  a'^'  V^,   ' 
ther  it  begin  /Z'/V  iftdenture  or  not,  it  is  not  material ;  for  notwith-  Cro.  Eiiz. 
ftanding  that,  it  is  an  indenture  :  on   the  contrary,  if  it   be  not  +'^^- 
indented,  the  calling  it  an  indenture  will  not  make  it  fo*.  ^  ^"^11'  ^^*^ 

22.—*   If  only  the  foim  of  indenting  the  parchment,  or  paper,  be  wanting,  th.it  is  not  material,  for 
it  m'ght  even  by  done  in  court,  and  therefore  no  exception  is  now  taken  on  lach  a  trifling  omiflion. 

But  the  mod  obfervable  thing  under  this  head  is,  how  far  a  Comp.  In- 
parol  leafe  or  agreement  by  the  paifon  with  his  pariftiioner  or  a  curntj-  337-i 
flranger  for  his  tithes  fnall  be  good,  and  how  far  and  in  what  cafes  "" 
not :  concerning  wliich  there  ai^e  various  cafes  and  opinions  in  the 
books,  many  of  which  have  no  foundation  from  the  ftatute,  but 
(land  entirely  on  their  ov/n  bottom. 

And  herein  all  the  books  agree,  that  if  a  parfon  leafe  or  grant  Godb.  374. 
over  his  tithes  to  a  ftranger  for  life  or  years,  or  even  for  a  year,  that  ^  .'^"'l^' 
fuch  leafe  or  grant  muft  be  in  writing  -,  and  if  it  be  not,  it  will  be  crT.Eiiz. 
abfolutely  void  ;  the  reafon  whereof  is,  becaufe   tithes  are  things  188.  2+9. 
which  lie  merely  in  grant,  and  v/hereof  no  manual  occupation  can  p"   ,  ^  '^^* 
be;  till  they  are  acSlually  colle<Sled,  they  are  not  things  fubftan-  3:7,613. 
tive,  whereof  the  property  can  be  changed  by  the  notoriety  of  li-  10  Co.  92. 
very  and  feifin,  or  any  a6lual  taking  of  poilelTion  ;  but  thv;ir  whole  ^  Brownl' 
eflence  before  they  are  fevered  and  divided  confifts  only  in  notion  n.  17. 
and  idea  :  therefore,  without  deed,  the  grantee  or  leflee  can  make  2  Keb.  17^ 
no  manner  of  title  to  them  ;  for  without  that,   there  is  notliing 
can  be  done  to  inveft  him  with  the  property  thereof,  but  the  elTcnce 
and  fubftance  of  his  title  is  to  be  derived  from  the  deed,  granting 
or  leafmg  them  to  him  :  and  for  this  reafon  it  is  that  he  mud  not 
only  have  a  deed  thereof,  but  muft  alfo  in  pleading  fliew  it  with 
z  profert  hie  in  curia  ;  for  otherwife  die  court,   which  is  to  judge 
feciindum  allegata  IS  probata ^  can  no  m.ore  adjudge  his  title  good, 
than  if  he  had  no  deed  at  all :  but  yet  [h)  if  fuch  grant  or  leafe  be   (^)  Leon, 
made  of  tithes  without  deed,  and  the  grantee  or  leflee  fue  for  them  -3-  Whaby 
in  the  fpiritual  court,  the  defendant  muft  plead  that  all  the  title  the 
plaintifFhas  is  by  leafe  without  deed  ;  nor  can  he  fuggeft  this  mat- 
ter to  ground  a  prohibition  on  ;  but  he  ought  either  to  fet  out  his 
tithes  without  regarding  who  hath  the  title  to  them,   which  will 
difcharge  him,   or  he  ought   to  prefcribe  in  inodo  didmaridi,  and 
furmife  that  the  tithes  belong  to   7.  S.  with  whom  he  hath  com- 
pounded to  pay  fuch  a  fum  for  all  tithes. 

But  if  a  parfon  leafe  his  rectory  or  parfonage  for  years,  in  this  i  RoJl. 
cafe  the  tithes  and  offerings  will  pafs  as  incident  to  the  reftory,  ^^l^^^]\ 
though  there  be  no  deed,  becaufe  the  re£tory  is  the  principal,  and  p,o  tit/in, 
the  leafe  of  that  being  good  without  deed,  the  tithes  and  offerings,  cedents,  7, 
which  are  but  as  part  of  or  acceflbry  to  the  re£tory,  muft  pafs  like-  *'^-  ^^^'^'"» 
wife,  though  they  are  not  named.     And  fome  hold,  that  by  fuch  tit.  Gianr, 
parol  leafe,  the  rectory  and  tithes  will  pafs,  though  there  be  no  44-  59* 
houfe,  but  only  the  church  and  church-yard. 

If  a  portion  of  tithes  hath  been  long  ufed  with  a  chapel,  a  Clayton, 
grant  or  leafe  of  the  chapel,  with  all  the  tithes  thereuftfto4>clqu^ing,  jj^-^  ^1^^^- 
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Is  a  fufficient  defcription  to  pafs  the  tithes,  though  generally 
a  portion  of  tithes  oujfht  to  be  fo  named.  But  it  does  not  appear 
whether  in  this  cafe  the  grant  or  leafe  of  the  chapel  were  by  deed 
or  not. 

As  concerning  leafes  of  tithes  to  the  parifhioner  himfelf,  who 
ought  to  pay  them,  there  are  variety  of  opinions  in  the  books,  how 
far  fuch  leafes  or  agreements  fliall  be  good  without  writing,  if 
they  are  made  for  the  life  of  the  parfon,  or  for  years,  or  for  one 
year  only,  and  how  far,  and  in  M'hat  cafes,  the  aflignee  of  the 
parifl:iioner  fliall  take  advantage  of,  or  be  bound  by  fuch  leafes  or 
agreements. 

Firfl  then,  mofl  of  the  books  agree,  that  if  the  parfon,  in  con- 
fideration  of  fuch  a  fum  then  paid,  or  fo  much  annually  to  be 
paid,  by  the  parifliioner,  contrail  or  agree  by  parol  with  him, 
that  he  {hall  retain  his  tithes,  or  fnall  be  difcharged  of  the  pay- 
ment of  his  tithes  during  the  life  of  the  parfon,  or  for  fo  many 
years  as  he  fhall  be  incumbent,  this  (liall  be  void.  And  the  reafon 
given  is,  becaufe  as  a  leafe,  this  cannot  be  good  without  writing ; 
and  as  a  compofition  or  agreement,  it  cannot  be  good,  becaufe  it 
is  uncertain  at  the  making  of  it. 

But  yet  fome  books  hold  fuch  parol  agreement  for  the  life  or 
incumbency  of  the  parfon  to  be  good,  and  that  if  he  demands 
tithes  agalnft  it  in  the  fpiritual  court,  a  prohibition  fliall  be 
awarded  to  ftay  his  fuit. 

It  is  held  in  feveral  books,  that  though  fuch  parol  agreement 
with  the  parifliioner  for  the  life  or  incumbency  of  the  parfon  be 
not  good,  yet  if  it  be  for  fo  many  years  certain,  that  this  is  good, 
though  it  be  not  by  deed  or  writing ;  becaufe  it  is  in  nature  of  a 
compofition  or  agreement  with  the  parifhioner  himfelf,  who  ought 
to  pay  them ;  and  therefore  if  he  fues  in  the  fpiritual  court  for 
tithes,  againll  fuch  agreement,  a  prohibition  fliall  be  awarded 
to  ftay  his  proceeding. 

So  it  is  likewife  held,  in  purfuance  of  that  opinion,  that  if  the 
parifhioner,  after  fuch  agreement  to  retain  his  tithes  for  years, 
makes  a  leafe  of  thofe  lands  to  another,  that  the  leflee  alfo  fliall 
be  difcharged  of  the  payment  of  tithes,  becaufe  the  difcharge  runs 
along  with  the  land.  But  others  hold  the  contrary  •,  and  that  if 
the  aflignee  be  facd  in  the  fpiritual  court  he  fliall  have  no  prohi- 
bition, becaufe  by  fuch  parol  contra£l  no  intereft  was  transferred 
to  the  parifhioner,  but  it  was  only  a  pcrfonal  agreement  between 
the  parties  themfclves,  and  can:iot  extend  to  flrangers. 

But  all  that  hold  fuch  parol  ;igreement  for  years  to  be  good,  hold 
likewife,  that,  if  the  agreement  were  with  the  parifliioner,  his  exe- 
cutors and  affigns,  there  the  executors  or  afligns  of  the  parifliioner, 
or  even  their  lefl'ee  at  will,  fliall  take  advantage  thereof;  and  if 
they  are  fued  in  the  Ipiricual  court,  fliall  have  a  prohibition,  and 
compel  the  parfon  to  take  his  remedy  upon  the  contrail  ;  and 
that  if  the  executors  of  tlie  parifliioner  have  made  a  leafe  over  at 
Will,  they  Ihail  have  their  remedy  over  againll  the  tenant  at  will,- 

who 


iLeafciSi  and  Cccmje;  for  ^znv0.  53 

who  came  in  under  the  benefit  of  fuch  a  difcharge,  and  therefore 
ought  to  be  contributory  to  the  chai'ge  of  it ;  and  that  granting  fuch 
prohibition  is  a  means  to  compel  the  parfon  to  feek  his  true  remedy. 

And  yet  we  find  fome  cafes  where  fuch  agreement  was  by  deed  Palm.  36. 
with   the  parifliioner  and  his    alhgns,    that    the  pariniioner,    or  Aidrkhe's 
aflignee,  being  fued  in  tlie  fpiritual  court,  coulil  have  no  pi'ohibition,  y^i^,  ,^7. 
becaufe,  it  was  faid,  the  covenant  or  agreement  pafled  no  interell  in  2  Leon.  y;. 
the  tltlies  ;  and  therefore,  for  breach  of  fuch  covenant,  the  affignee  ^^'^''"'^'''^ 
had  no  remedy,  but  by  action  of  covenant  on  the  deed. 

Accordingly   alfo  fcveral  books  held,   that  thougli  fuch   parol  2  Leon.  29. 
agreement  for  life  or  years,  be  not  futficient  foundation  for  grant-  p^f  u„^^^* 
ing  a  prohibition,  yet  fuch  fuit  in  the  fpiritual  court  is  a  breach  Griffia. 
of  the  contra£l  or  agreement,  for  which  the  party  may  have  remedy  Godb.  333. 
by  action  upon  the  cafe,  upon  the  aJfurnpuLy  that  he  {liould  hold  -^^^'JJ^^] 

difcharged.  4.^.     Brown  v.  Kinman, 

So  likewife  it  is  held,   in  feveral  books,  that  though  fuch  parol  Lev.  24. 
agreement  to  retain  for  life   or  years   be   not  good  by  way  of  ^^y™'  ^4* 
pafling  an  intereft,  yet  if  an  a£lion  of  debt  be  brought  upon  the  zKeb.  34.* 
llatute  2  ^  3  £.  6.  r.  13.   and  tlie   agreement   be  pleaded,  and  sKeb.  2^. 
found  for  the  defendant,  that  this  flrall  be  ftjfHcient  to  bar  the 
plaintiff  of  the  treble  damages  given  by  tiiat  Iratute  :  io'\{  tiihil  debet 
be  pleaded,  and  fuch  agreement  be  given  in  evidence,  it  is  fufHcient 
to  excufe  the  defendant  from  the  penalty  of  treble  damages.  "^ 

But  the  befl  opinion  feems  to  be,  that   fuch  parol  agreement  *  Brownl. 
with  the  parifhioner  himfelf  for  more  than  one  year  is  void  :  and   \^'         * 

.      •  •  .  Jac.  137. 

even  to  make  good  this,  it  ought  not  to  be  entered  into  till  after  the  Hob.  ij6. 
corn  is  fov/n,  becaufe  v/heu  once  the  corn  is  fovvn,  then  it  is  fup-  Cro.  Eiiz. 
pofed  to  be  in  e/Je,  and  crowing  all  that  year  ;  and  then  fuch  a^rec-  '  V  '  ^^^' 

»  .     .  .1/    '  i^  f'.  J  '  O  2  Leon.2g» 

ment  is'in  the  nature  of  a  fale  of  a  thing  or  chattel  actually  in  eje,  3  Leon. 2 57. 
which,  like  fales  of  other  goods  and  chattels,  needs  no  writing.  Owen,  103. 
But  if  it  be  for  more  than  one  year,  then  it  is  in  nature  of  a  leafe  Ravm."^,*. 
or  grant  of  the  parfon's  right  or  intercll  in  the  tithes,  which,  before  Keb.  5. 
tliey  are  in  cjj'cy  confift  only  in  notion;  and  therefore,  to  bind  the  Godb.  333, 
parfon,  tJiere  ought  to  be  a  (ieed  or  writing;  and  if  there  be  not,  \j^^^\^^  ,^6^ 
he  may  fue  for  them  in  the  fpiritual  court,  and  (hall  not  be  tied  up  Noy,  89. 
by  a  prohibition  ;  and  fuch  parol  grant  or  agreement,  for  more  Gomp.  in- 
ycars  than  one,  is  not  only  void  for  all  the  years  after  the  firft,  but 
in  the  whole  ;  for  the  contracl  being  entire,  muft  be  void  in  all, 
or  good  in  ail,  and  (hall  not  be  good  and  void  by  parcels. 

But  a  diverfity  feems  to  be  taken   in  fome  books,  betv/een  the  Comp.  In, 
parfon  or  vicar,   and  the  impropriator;  the  parfon  or  vicar,  they  ^"^^°'  p^' 
fay,  may  leafe  his  tithes  for  one  year  without  deed,  but  the  im-  Noy,  89. 
propriator  cannot,  but  it  will  be  abfolutely  void  ;  and  it  is  faid  to  Godb.  374. 
be  fo  ruled  in  Beiinet  and  S/>^/'s  cafe;  and  in  the  cafe  of  Bellamy  ^^^Xm^M. 
and  Balihorp,  where  the  leafe  for  one  year  by  the  impropriator  was  from  this 
holden  void,  being  to  a  ftranger  of  the  tithes  of  the  whole  parilh,  oppofuion  is 
by  the  oppofition  [a)  that  follov/s  in  faying,  "  othernvife  it  is^  if  it  be  ^^"^^^^J^ 
**  a  leafe  of  the  tithes  for  a  year  ^  by  the  parfon  himfelf"  it  muft  alfo  be  Noy's  re- 
meant  of  a  leafe  to  a  ftranger,  and  not  to  the  parifnioner  himfelf,  po" :  l" 
who  ought  to  pay  them  ;  and  then  it  follows,  chat   a  parfon  or  ^^^  \^^  ^^ 
vicar  may  leafe  the  tithes  of  their  whole  parifli  for  one  year  to  a  thep^rfin  ta 
ilranger,  without  deed,  which,  it  feems,  they  may  do,  notwith-  demifehis 
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tithes  with-  ftandii:^  the  books  abovementioned,  as  is  proved  by  conftantprac- 
exprefsiv  '^  ^'^'^  *  ^^^  perhaps  it  would  be  difficult  and  troublefome  for  the  par- 
negatived  by  fon  himfelf  to  collecl  all  tlie  tithes  infpeciey  and  it  may  be,  feveral 
Dodderidge,  of  the  pariftiioners  will  not  take  leafes,  or  agree  or  compound  for 
Latch^'^no'"  *^^'^  ^^^  ^i^^^'^s ;  and  therefore,  if  the  parfon  can  find  one  who 
morels  faid.  Will  take  all  that  trouble  off  his  hands,  and  leave  him  more  at  liber- 
than  that  jy  j-q  attend  his  cure,  it  feems  reafonable  he  fnould  be  at  liberty  to 
maydli^'  '^"  ^^^  ^^'^  tithes  (as  they  call  it)  to  fuch  perfon  for  that  year:  and  it 
charge  the  would  bt  too  troublefome  and  unreafonable  to  expe«51:^  that  upon 
pariiiioner  every  fuch  yearly  fetting  of  his  tithes,  he  Ihould  be  forced  to  be  at 
parol,  "r  ^  *^^  cxpencc  of  a  nev/  and  formal  leafe  in  writing,  efpccialiy  fince 
Jeafe  the  fuch  fettiiig  or  leafing  Is  generally  m.ade  about  Eajlet;  when  the 
reclory,        com  IS  acluallv  crov/inir,  and  in  a  {rood  forwardnefs  ;  and  there- 

confitting         r  ,.,-.■'    ^      ,       .^'^^     .  1.-1         r     1  1    •        /r       1 

of  {;iebe°nd  forc  luch  letting  Or  kaling  is  rather  a  iale  or  chattel  ;;;  ejje,  than  a 
tithes,  by  leafing  or  making  over  of  a  thing  only  in  potentiality  or  idea  •, 
parol  for  ^^^^  f^^j^  ^^^^  ^^^^  j^g  gp^^,^  without  uccd,  as  it  would  be  of  any 
Aithougkin  Other  goods  or  chattels.  And  why  the  inij)ropriator  himfelf,  in  the 
thediicuf.  like  cafe,  Ihould  not  have  the  fame  power,  feems  hard  to  be  ac- 
^^T[f  '^'*  counted  for  j  though,  perhaps,  in  the  cafe  w-here  this  diiTerence 
the  cafes  in  is  taken,  the  vendee  or  leirec,  flrictly  fpeaking,  could  not  juftify 
the  text,  a  Jn  trover  ageiafh  the  owner,  as  by  virtue  of  the  leafe  qua  leafe 
bfglnel^if''  without  deed.  But  quarcy  if  he  had  pleaded  it  as  a  fale  for  a 
ufedinop.  valuable  corifidcration,  if  that  would  not  have  altered  the  cafe, 
pofition  to     and  made  good  his  juflification  in  taking  them  after  they  were 

one  by  aeed,   /•„  j  ? 
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tion  is  not,  wliether  tiihes  may  be  leafed  by  parol  tmrely,  but  whether  they  may  be  leafed  •wifh:ut  died  ? 
And  therefult  of  all  the  cjfes  feems  to  be,  thac  to  pafs  an  inteieft  in  tithes,  to  convey  them  to  a  itranger, 
a  deed  is  abfolutcly  neceffary  :  but  that  a  compofition  with  the  parifhioner  by  way  of  retainer  is  good 
without  deed.  This  latter  point  receives  a  confi  mation,  if  indeed  it  want  any,  from  the  Kenfing. 
ton  cafe  (Adams  v.  Hewitt,  Dom.  Proc.  17S2.)  j  for  in  that  cafe  the  compofi.ion  was  without  deed  ; 
but  when  the  lords  held  that  the  notice  theie  given  to  determine  the  compofition  was  not  a  fufficient  no- 
tice for  that  puipofe,  they  necelTaiily  admitted  the  compcfuion  itfelf  to  be  valid,  for  there  could  hz 
no  queftion  about  the  delirmination  of  a  thing  tiiat  was  voio.— In  Keddingtcn  v.  Bildgman,  Bunb.  2. 
a  difference  is  taken  between  a  c ompolitici  by  way  of  retainer  by  parol,  and  an  agreement  between  the 
parfon  and  his  parifnionors  by  parol;  the  latter,  Baron  Montague  thought  would  be  good  for  jears,  being 
only  an  agreement  that  the  parfan  would  not  fue  his  pariihic.ners  for  fo  many  years  for  tithes  ;  the  former, 
Bu'v  and  Price,  Ba:oi)s,  held  was  gor  d  only  foV  one  year,  being  by  way  of  contrail.  But  where  is  the  differ- 
ence between  thecompofrion  ard  the  agreement  in  tli  s  cafe  ?  The  agreement  on  the  part  of  the  parfon,  is, 
that  he  will  not  derr.and  tithes  in  IcinJ  for  a  limited  time;  on  the  part  of  the  pariihioners,  that  they  will, 
during  that  time,  pay  a  fum  of  money  in  lieu  thereof :  but  what  elfe  is  this  but  a  compofition  ?  But  if  a 
compofition  be  gond  for  o.ne  year,  it  may  alfo  be  good  for  more  than  one  year;  for  the  objedlion  is,  that 
tithes,  being  an  inc  irporeal  hei'-ditament,  cannot  pafs  without  deed;  if  then  they  can  be  retained  at  all 
without  deed,  the  more  or  lefs  time  for  which  they  are  agreed  to  be  fo  retained  cannot  Sc  material.  See 
Nov,  121.     Yelv  96.] 

Latch.  115.        A  parfon  by  parol,  leafed  his  tithe  hay  to  the  vicar,  and  the 

^'"■"^^       vicar  paid  the  rent  for  the  firft  year,  but  finding  that  the  rent  was 

cafe.  more  than  the  tithe  was  worth,  refufed  to  hold  the  bargain  any 

Pairn. 4?,3.    longer;  and  being  fued  in  the  Court  of  Requefls,  (which  was  a 

S.  c  by  the  ^ourt  of  equity,)  and   not  pleading  there  any  notice   of  his  re- 

Ha  fs  and     fuf?.l,  and  feiitcnce  and  decree  being  given  for  the  parfon,  the  vicar 

Diiwoitny.     prayed  a  prohibition  :    it  was  agreed  by  the  court,  that  if  the 

vicar  had  received  the  profits,  he  was  fueable  in  the  Court  of  Re- 

quefts  for  the  rent ;  and  that  if  he  h,id  aiven  notice  of  the  refufal 

of  the  bargain,  he  had  been  difcharged  of  ihe  rent  from  the  time 

of  the  notice  given,  becaufe  he  had  no  remedy  for  the  tithes,  for 

that  it  was  a  void  contra61:  in  lavi- :  and  by  Dodderidge  and  Joues 

the  cafe  \%  the  fame,  though  he  hath  not  given  notice.  -g 
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By  all  the  cafes  before-mentioned,  it  appears  how  unfettled  a  Comp  in- 
point  this  is  ;  and  it  is  faid  now  to  be  the  conitant  pra<Slice  of  the  «"""'*  339» 
courts  at  WeJItmnJJcr  not  to  grant  prohibitions  upon  the  fuggellions  ^'*'^' 
of  fuch  agreements,  but  to  leave  it  to  the  fpiritual  court  to  deter- 
mine ;  and  if  the  party  thinks  himfelf  there  aggrieved,  he  may  ap- 
peal.   And  this  feems  to  hold  lUll,  as  to  fuch  parol  leafes  under  the 
term  of  three  years  -,  for  if  they  be  above  three  years,  then  by  the 
ftatute  of  frauds  and  perjuries,  they  are  made  to  have  the  force  on- 
ly of  leafes  at  will  \  and  if  umler  three  years,  yet  by  that  ilatute 
there  muft  be  yearly  referved  two-thirds,  at  leafl;,  of  the  full  im- 
proved value  of  the  thing  demifed. 

Rule  2.   When  fuch  Leafes  are  to  begin. 

And  herein  the  ftatute  of  32//.  r.  28.  is  ditierent  from   the  Co.  Lit. 

ftatutes  of  I  Eiiz.  c.  19.  ^  13  Uliz.  c.  10.   for  the  32  H.  8.  c.  23.  ''■5;  ^\ 

requires  fuch  leafes  to  begin /row  the  da-^  of  the  making  ;  but  by  the  Mounr'^oy'j 

exceptions  in  i  ^  13  EUt..  they  are  to  begin  from  the  mak'mg  thereof;  caie. 

and  the  diverfity  between  thefe  expreflions  will  appear  move  fully  by  ^  ^*^^'  279' 
the  following  cafes,  which  we  will  reduce  under  the  following 
heads : 

1.  When  fuch  Leafes  as  have  no  Date  at  all,  or  a  void  or  im- 

•  polhble  Date,  are  to  begin. 

As  to  fuch  leafes  as  have  no  date  at  all,  or  a  void  or  impofiible  Co.  Lit,  46. 
date,  as  the  3Cth  day  of  February^   or  the  40th  of  March^   thefe  ''•    ~^°-  5« 
muft  begin  from  the  delivery,  for  there  i>  no  other  certain  indicium  vew.  104?* 
of  the  time  of  their  taking  effe£l  ;  and  therefore  the  delivery,  Hob.  1.0. 
which  is  folemn  and  notorious,  gives  them  from  thenceforth  a  *  '^''"* 
fanaion,  and  binds  the  parties  thereto.         FJow.402.    Roll.  Abr.  g4S.  \aich!'6i. 

2.  Such  Leafes  as  have  a  good  Date,  and  are  delivered  on  the 
fame  Day  :  in  what  Cafes  the  Day  of  the  Date  or  Delivery 
is  to  be  taken  inclufive,  and  in  what   Cafes  exclufive. 

Where  leafes  have  a  good  date,  and  are  delivered  on  the  fame  Co,  Lit.  46. 
day,  habendum   for  twenty-one   years,  without   faying   for  what  ^^'^^  i"- 
time  or  when  they  ftiall  begin  ;  the  leafes  in  this  cafe  Avail  begin  roU.  Ab° 
from  the  delivery ;  for  the  delivery  makes  the  deed  prefently  to  be  the  ^49. 
deed  of  the  leflor,  and  when  nothing  appears  to  the  contrary,  the 
lands  contained  in  fuch  deed  fhall  pafs  to  the  leflee  at  the  fame 
time  :  for  other  wife  it  would  be  the  deed  of  the  leflor  to  no  man- 
ner of  purpofe  -,  and  there  can  be  no  reafon  to  affix  the  time 
when  the  lands  (hall  pafs  after  one  day  more  than  another ;  there- 
fore the  delivery,  which  in  this  cafe  makes  it  the  deed  of  the 
leflor,  (hall  likewife  fix  the  terminus  a  quo  the  contract  or  leafe 
(hall  begin. 

So,  if  a  leafe  be  made  for  twenty-one  years  habendum  from  the  Hob,  140. 
making,  or  from  the  fealing  and  delivery,  or  from  henceforth,  this  5^°-  "• 
fhall  take  effe£l  from  the  delivery,  whether  there  be  a  date  or  ,  inft.^srl; 
not;  for  the  delivery  gives  fan£tion  to  the  deed,  and  before  de-  Moor, s/^. 

E  4  livery  Cro.jac. 
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liyery  It  is  no  deed  at  all ;  and,  by  confequence,  from  henceforth, 
or  from  the  making,  muft  relate  to  the  time  of  its  taking  effect 
as  a  deed,  and  not  from  any  other  time.  And  in  fuch  cafe,  the 
day  of  the  delivery  is  taken  inclufive  ;  fo  that  if  fuch  a  leafe  be 
delivered  the  20th  day  of  Ji^tie,  the  kafe  (liall  determine  on  the 
19th  day  of  y/<!;/^  inclufive ;  and  though  the  leafe  was  delivered 
at  four  of  the  clock  in  the  afternoon,  or  at  any  time  after,  on 
the  faid  2olh  day  of  Ju;ie,  yet  that  whole  day  fliall  be  taken  in- 
clufive, to  prevent  clamour  and  incertainty,  by  making  fra6lions 
and  divifions  in  a  day.  And  yet  in  (a)  Latch,  where  one  declared  of 
a  leafe  of  25  Marc/:,  habendutn  abincle  for  a  year,  rendering  rent 
at  Michaelmas  and  the  Anniutciaiion  ;  and  it  was  objected  that  the 
laft  Annunciation  was  not  witliin  the  year  :  but  the  objection  was 
difallov.'ed  j  for  abincle  fhall  be  taken  a  confeclioney  and  exclufive  of 
the  day. 

But  if  a  leafe  be  made  to  begin  a  die  conJcciioniSy  or  a  die  datuf^y 
there  the  day  of  the  delivery,  or  the  day  of  the  date,  is  to  be 
taken  exclufive,  becaufe  the  prepofitionn  is  privative  of  the  whole 
day  before  which  it  is  prefixed  :  and  therefore,  if  the  leflee  in  fuch 
cafe  fliould  declare  of  an  ejedtment  the  day  of  the  delivery  or  date, 
it  would  be  againfl  him,  becaufe  that  was  before  his  title  began. 

[So,  where  under  a  power  to  make  leafes  for  twenty-one  years, 
or  three  lives,  in  poJTeJJlo^iy  and  not  in  reverfion,  a  leafe  was  made 
to  one  for  three  lives,  habendum  from  the  day  of  the  date  thereof, 
at  the  ufual  rent,  ''Sc.  which  leafe  had  all  the  formal  circum-. 
ftances  required  by  the  pov/er  ;  it  was  holden,  that  this  leafe  was 
not  warranted  by  the  power,  for  the  demife  being  habendum  from 
the  day  cf  the  date,  the  leafe  was  a  freehold  to  commence  in  futuroy 
and  therefore  void.] 

So,  if  a  leafe  be  dated  and  delivered  the  fame  day,  and  the 
habend.  be  a  datu,  or  from  the  date  hereof,  it  has  been  held,  that 
the  whole  day  of  the  date  is  to  be  taken  exclufive  ;  and  by  confe- 
quence, that  from  the  date,  and  from  the  day  of  the  date,  are  ail 
one,  if  there  be  a  date ;  but  if  there  be  none,  then  the  date  fliall 
be  taken  for  the  day  of  the  delivery,  and  that  whole  to  be  ex- 
cluded. 

Yet  the  contrary  to  this  has  been  adjudged  in  one  cafe, 
where  an  ejecfliment  was  brought  on  a  leafe  made  i  January 
3  Jac.  habend.  a  datu  indetitur^t  pr(vdi^.,  and  the  ejeclment  was  the 
fame  day,  and  after  verdift  for  the  plaintiif  it  was  moved  in  ar- 
reft,  ^c.  that  this  leafe  being  made  habend.  a  datu  indentune  pra- 
dicl.y  was  as  much  as  from  the  day  of  the  date,  as  in  5  Co.  i. 
and  then  the  ejeclment  being  alleged  the  fame  day,  is  ill ;  but 
all  the  court  refolved,  that  the  date  is  the  time  of  the  delivery, 
and  it  differs  from  the  time  or  day  of  tl)e  date,  and  therefore  the 
cje£lment  being  alleged  pojlca  the  fame  day  was  good  enough,  and 
the  plaintiff  had  judgment. 

So,  where  the  archbifhop  of  Torh  6  Novcm.  18  Eliz.  by  inden- 
ture, made  a  leafe  for  twenty-one  years  habend.  a  datu  indentura, 
no  exception  was  taken  to  it,  which  proves  that  a  datu  indenture 
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i&  the  fame  as  from  the  making,  and  that  the  day  of  the  date,  or 
day  of  the  making,  is  not  to  be  taken  exclufive  in  fuch  cafe,  be- 
caufe  then  the  leafe  would  not  be  warranted  by  the  exception  in 
I  Eliz.  c,  19.  which  fays,  other  than  for  three  lives,  or  twenty- 
one  years  from  the  making,  which  is  inclufive  of  the  day  of  the 
making. 

Ejedlment  by  the  fucceffor  of  a  prebendary  upon  a  leafe  made  3  Lev.  45S, 
for  life  habeiul.  a  datu;   and  if  this  fhould  bind  the  fuccefTor,  was  H^"'' and 
thrice  argued,  and  for  the  plaintift'urged,  that  it  fiiould  not  -,  that  zSai.icAi-?. 
a  datu  is  all  one  with  a  die  datiis^  and  then  livery  being  made  the  pi.  i-  s.  c. 
fame  day  that  the  indenture  bears  date  was  void,  becaufe  it  can-  ^'  ^^J™- 
not  expe£l.     2.  That  this  v^^as  a  leafe  in  reverfion,  not  being  to 
begin  in  point  of  intereft  till  the  day  after   the  making  or  date, 
which  is  not  good  by  I'i^Ell-z,  c.  10.  for  here  the  day  of  the  date 
is  excluded.     But  it  was  anfwered  and  refolved,  that  in  propriety 
of  fpeech  daius,  or  dated  in  Englijh,  is  th?  very  act  cf  the  delivery 
of  the  deed  j  for  datus  in  Latin,  being  taken  participlv,  is  given  or 
delivered  in  Engiijh  ;  and  datus  fubftantively  taken  in  Latin^  is  the 
date  of  the  delivery  in  EtigliJJjy  which  fignifies  all  one  ;  and  in 
Ciaytotii  cafe,  the  fix  months  were  taken  the  mofh  extenfively  to 
make  good  the  deed  by  inrolment,  but  to  make  a  word  of  an  equivo- 
cal fenfe  as  this  is,  (which  may  be  taken  either  inclufive  or  exclufive 
of  the  day  of  the  delivery  or  date  of  it,)  to  make  the  leafe  void  is 
unreafonable,  therefore  it  fliall  rather  be  taken  in  fuch  fenfe  as 
may  make  it  good,  ut  res  magis  valeat  quam  percat ;  and  there- 
fore it  was  adjudged  good  by  the  three  puifne  judges,  the  Chief 
Juftice  "Treby  difi'enting,  though  he  was  at  firil  of  the  fame  opi- 
nion, and  fo  alfo  was  Poiuell,  bvit  afterwards  changed  it  for  the 
defendant ;  which  (hews  the  nicety  of  thefe  dillintSlions. 

[The  diftin£lion  made  in  the  preceding  cafes,  and  in  feveral  of  Cowp.  714. 
thofe  in  the  next  divition,  hath  been  levelled  by  the  decifion  in  J''^^.''^'',, 
the  Court  of  King's  Bench  in  Pugh  v.  Duke  of  Lieds.     In  that  be  remark- 
cafe,  a  leafi  under  a  power  to  make  leafes  in  pofleiuon  was  made  ed,  hath  not 
to  commence  '■'■from  the  day  of  the  date,"  and  on  a  cafe  made  for  •^^engene- 
the  opinion  of  the  court  on  the  validity  of  that  leafe  as  a  leafe  in  j^  ■,„  weft- 
pofTcfhon,   it  was  holden  to  be  good,  upon  the  ground  that  the  minfter- 
particle  from  might,  in   the  ftri6lcft  propriety  of  language,  be       '    ^r^ 
taken  either  inclufive  or  exclufive.]  find  it  ex- 

amined, and  commented  upon  in  a  very  able  manner  by  Mr.  Pcwell  in  his  EfTay  on  the  Learning  re- 
lating to  the  Cieaticn  and  Execution  of  Power?. 

2.  Such  Leafes  as  have  a  good  Date,  but  are  not  delivered  till  a 
Week  or  Month,  ^c.  after,  when  they  are  to  begin,  and  how 
the  Declaratipn  on  fuch  Leafes  is  to  be  framed. 

And  ii  is  to  be  obferved,  that  every  deed  fhall  be  intended  to  2  Inft.  674, 
be  delivered  on  the  fame  day  it  bears  the  date,  unlefs  the  contrary  ^^°-  J**^* 
be  proved  ;  and  it  is  the  beft  courfe  (as  the  law  intends)  to  de- 
liver it  on  the  fame  day  that  it  bears  date  :  therefore,  where  in  an  Cro.  Eiiz. 
ejedlment  the  plaintiff  declared  of  a  leafe  dated  i  Novem.  hahend.  V^'  ^'V" 
a  confeSlione^  or  a  die  datus,  ftgillaticnis  ^  ^elii^eratioms  indeniura:  Oyer,  167. 

prsdiSf.y  b.  zzi,  b. 


jS  EcafcjOf  antJ  Ccrm0  for  !?ear0* 

pradi^.i  and  laid  the  cje£lmcnt  2  Novem.  though  it  was  obje£led 
that  the  declaration  was  not  good,  becaufe  it  did  not  appear  when 
the  leafe  was  fealed  and  dehvered,  and  it  might  be  dehvered  long 
after  the  date;  and  the  courfe  is  to  fay,  that  fuch  a  day  and  year 
dimiftt  per  indenturam,  bearing  date  the  fame  day  and  year;  yet  it 
was  adjudged,  that  the  declaration  was  good,  becaufe  when  he 
declares  that  he  let  by  indenture  cf  fuch  a  date,  it  (hall  be  in- 
tended to  be  delivered  on  the  fame  day,  unlefs  it  be  (hewn  with 
a  primo  deliberaiurn  at  another  day  ;  and  he,  who  pleads  a  deed  of 
fuch  a  date,  cannot  by  replication,  or  other  pleading,  maintain  it 
to  be  delivered  at  another  time,  for  that  would  be  a  departure. 
Cro.  J«c.  But  if  the  truth  be  that  the  leafe  was  fealed  and  delivered  at 

*^^  another  time  than  it  bears  date,  then  the  plaintiff  ought  to  fliew 

it  in  his  declaration  ;  or  the  defendant,  if  it  be  material  for  him, 
may  fliew  in  his  plea  the  delivery  at  another  time  than  the  date, 
and  traverfe,  that  it  was  delivered  on  the  day  it  bears  date. 
Cro.  Jac.  Accordingly,  an  ejeiSlment  was  brought  of  a  leafe  made  12  De- 

^iP  A^'  ^^"'^'  f^^^^^d.  a  primo  die,  and  upon  not  guilty,  the  jury  found  the 
Williams,  leafe  dated  i  Decemb.  hahend.  from  henceforthj  but  delivered 
12  December^  which  proves  that  where  the  date  and  delivery  were 
at  feveral  times,  they  ought  to  be  dillinguiflied  in  the  declaration  ; 
but  the  queilion  therein  was,  whether  this  leafe  was  the  fame 
v/hereof  the  plaintiff  declared,  that  is,  whether  being  limited  to 
take  cffe£t  from  henceforth,  the  day  of  the  date  fliould  be  taken 
exclufive,  fo  as  to  warrant  the  declaring  of  a  leafe  a  primo  die  ? 
for  it  was  obje£led,  that  this  did  not  warrant  the  declaration, 
becaufe  from  henceforth,  and  from  the  day  of  the  date,  arc 
feveral  commencements,  the  one  beginning  on  the  day  it  is  fealed 
and  delivered,  the  other  the  day  after.  But  it  was  refolved  per 
curiam,  that  they  are  both  one,  being  a  computation  up  to  a  time 
pall ;  and  when  the  leafe  is  fealed  at  a  day  after  the  date,  vihe- 
ther  it  be  limited  to  begin  from  henceforth,  or  from  the  day  cf 
the  date,  yet  in  pleading  it  (hall  be  alleged  to  begin  from  the  day 
on  which  it  is  dated.  And  Serjeant  Moor  took  this  diverfity  in 
another  cafe,  that  if  one  leafes  land  in  intereft,  habend.  a  daiu^ 
there,  the  day  of  the  date  fhall  be  taken  inclufive,  tlie  date  and 
delivery  being  both  on  the  fame  day ;  but  where  it  does  not  be- 
gin in  intereil  at  the  time  it  is  dated,  as  where  the  date  and  deli- 
very are  feveral,  and  the  hnhend.  is  a  datu,  there,  the  day  of  the 
date  ihall  be  taken  exclufive,  becaufe  it  is  to  commence  from  the 
date,  that  is,  from  the  day  of  the  date,  for  the  date  in  that  cafe 
can  mean  nothing  elfe,  fmce  it  is  not  delivered  till  after ;  and 
therefore  the  computation  of  its  commencement  being  from  a  day 
backwards,  that  whole  day  fliall  be  excluded.  And  perhaps  this 
diverfity  may  reconcile  the  cafes  of  Clapoti,  5  Co.  a«d  OJhurn  and 
Rider,  Cro.  Jac.  13^.  before  put;  for  in  O/^Jwrz/'s  cafe  the  leafe 
was  made  the  fame  day  it  was  dated,  and  fo  began  then  in  in- 
tereft ;  but  the  cafe  cited  in  Clayiofi's  cafe,  to  prove  the  date 
and  the  day  of  the  date  to  be  all  one,  was,  from  a  computation 
backwards  upon  the  ftatute  of  enrolments,  which  appoints  them 
to  be  enrolku  within  fix  months  after  the  date ;  and  there  it  was 

adjudged 
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adjudged  that  a  deed  enrolled  upon  the  lad  day  of  the  fix  months, 
accounting  the  day  of  the  date  exclufive,  was  yet  well  enrolled 
within  the  (latute ;  but  this,  as  has  been  obfervcd,  was  a  compu- 
tation backwards,  and  that  from  the  date,  and  from  the  day  of  the 
date,  is  all  one,  is  only  an  iinde  fequitur  of  my  Lord  Coke's  own, 
from  the  cafo  of  the  enrolment;  and  in  his  i  InJ}.  46.  b.   where 
he  mentio'.is  it  again,   he  cites  for  it  Chytofi's  cafe  and  Dyer.^  286. 
where  ihat  cafe  of  the  enrolment  is  reported:   And  thougli  the 
cafe  ot  Bacon  and  JVallery  3  Bulf.  v/as  adjudged  according  to  Cla\- 
ion's  cafe,  tliat  the  date  and  day  of  the  date  were  all  one,  and  the 
day  to  be  taken  exclufive ;  fo  that  a  leafe  there  dated  and  deli- 
vered 26  May,  habendum  from  the  date,  did  not  begin  till  27  May; 
and  it  .ippears  both  by  (a)  Bulf.  and  Rolls,  that  the  judgment  there-  [a]  3  Bulf. 
in  given  was  founded  on  the  cafe  of  Leivellin  and  Williams,  where  ^°|" 
the  date  and  day  of  the  date  were  held  all  one ;  yet,  as  it  appeai-s,  ,g!,/  gacoa 
the  rer.fon  of  that  cafe  was  upon  a  computation  from  a  time  paft,  and  Waller. 
and  that  the  leafe  therein  did  not  begin  in  point  of  intereft:  upon 
the  dny  it  bore  date,  and,  by  confequence,  was  no  v^arrant  for 
the  judgment  that  was  given  in  Bacon  and  Waller  %  cafe  ;  and  then 
that  judgment  being  founded  on  the  authority  of  the  former  cafe, 
can  be  of  authority  no  farther  than  as  it  agrees  with  that  former 
cafe,  and  then  it  is  of  none  at  all,  becaufe,  as  appears  before,  it 
varied  materially  from  it  •,  therefore,  the  diverfity  taken  by  Serjeant 
Moor,  which  is  likewife  warranted  by  the  cafe  of  {b)  OJburn  and  {h)  Cro. 
Rider,  feems  to  remain  unfliaken,  and  to  be  the  true  diftin6\ion  J^*^*  *3S* 
for  fettling  the  books. 

In  ejectment  the  plaintiff^  declares  of  a  leafe  7  'Jati.  by  inden-  Cro.  Jac. 
ture   dated  6  Deccmb.  habend.  a  die  datics  itidetitura  pradi^.,  and  ^7*  ^*' 
gave  in  evidence  a  leafe  dated  6  Decemb.  habend.  a  tempore  confec-  Parker, 
tiotiis  indentura:,  and  it  was  held  not  the  fame  leafe    whereof  the 
plaintiff  declares,  becaufe,  fays  the  book,  a  die  daius  excludes  the 
liay.   But  a  better  reafon  feems  to  be,  becaufe  it  does  not  agree  in 
point  of  defcription  with  the  leafe  whereof  he  declares  ;  for  if 
the   declaration  had  been   of  a  leafe  7  Jatt.  habend.  a  6  die  De^ 
cembris,  then  by  the  authority  of  Leivellift's  cafe  this  liad  been 
good  ;  yet  being  upon  a  computation  from  a  time  pad,  the  day 
of  the  date  mull  be  pleaded  exclufively :  but  when  he  declares  of 
a  leafe  7  Jan.  by  indenture   dated  6  Decemb.  habend.  a  die  datuSy 
this  muft  be  intended  a  defcription  of  the  leafe  as  it  is  comprifed 
in  the  indenture ;  and  when  he  afterwards  fliews  an  indenture, 
containing  a  leafe  habend.  a  tempore  confeclionis,  this  is  a  decrip- 
tion  of  another  leafe,  and  not  of  that  which  was  to  begin  a  die 
datus.     And  this  likewife  feems  to  be  the  reafon,  that  in  another  Hob.  73. 
cafe,  where  the  plaintiff,  in  bar  of  an  avowry,  pleads  a  leafe  ^^o"^'  ^*' 
30  March  habend.  from  the  feaft  of  the  Annunciation  next  be-  Pope  v. 
fore,  and  upon  traverfe  of  the  leafe  modo  ts' forma,  the  jury  found  Skinner, 
a  leafe  to  the  plaintiff  on  the  25th  day  of  March  for  one  year  from 
thence  next  enfuing ;  and  though  held  not  to  be  the  fame  leafe 
the  plaintiff  pleaded,  becaufe  this  begins  on  the  25th  of  March 
inclufive,  and  the  leafe  pleaded  from  the  25th  oi  March  exclufive, 
yet  the  plaintiff  had  judgment,  it  being  found  in  fubftance  that  the 
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plaintiff  had  fuch  a  leafe  as  by  force  thereof  he  might  have 
common  the  nth  of  y^/r;7  following,  is'c.  but  agreed  clearly, 
that  if  he-had  declared  fo  in  eje£lmcnt,  it  would  have  been  againll 
him,  becaufe  there  he  demands  and  recovers  the  term,  and  there- 
fore muft  fet  out  his  title  truly,  which  appears  to  have  been  by 
a.  leafe  dated  and  executed  the  25thof  il/fl;r/:>,  kabend.  from  thence- 
forth •,  and  therefore  a  leafe  executed  but  tlie  3Cth  of  March,  and 
dated  the  25th  of  March^  habcnd.  .ixom.  thenceforth,  could  not  be 
the  fame,  not  agreeing  in  point  of  defcription.  But  if  the  truth 
had  been  that  the  leafe  had  been  executed  but  the  30th  of  lilarch, 
then,  it  feems,  he  might  have  declared  of  a  leafe  then  made 
habcnd.  from  the  25th  day  of  Marchy  being  a  computation  from  a 
time  paft,  though  the  leafe  were  dated  25th  March,  habcnd.  from 
henceforth,  becaufe  it  did  not  then  begin  in  intereft  :  But  quxre, 
if  the  better  way  in  all  thefe  cafes,  to  prevent  any  miftakes,  be  not 
to  declare  of  a  leafe  dated  fuch  a  day,  habcnd.  from  henceforth,  or 
from  the  making,  or  from  the  day  of  the  date,  or  day  of  the  making, 
iSc  exactly  as  it  is  in  the  leafe  *,  with  a  pr'nno  deliberat.  fuch  a 
day,  if  tlie  truth  be  fo,  rather  than  for  the  leflbr  to  take  upon 
him  to  judge  when  the  day  Ihall  be  taken  inclufive,  and  when  ex- 
clufive,  and  fo  as  in  this  cafe  to  declare  of  the  habcnd'  a  1^  die 
Martii,  when  in  truth  the  habcnd.  was  worded  from  henceforth ; 
though  if  the  leafe  had  been  executed  but  30  March,  it  feems 
that  if  he  had  declared  of  a  leafe  30  March  habcnd.  a  25  March, 
this  had  been  good,  for  the  reafons  before-mentioned. 

A  leafe  in  reverfion  was  made  to  commence  adfcjlum  Annuncia^ 
tlonis  alter  the  former  leafe  (hould  be  determined  ;  and  it  was  ob- 
jecled,  that  it  ought  to  be  a  fcjh  Anjuinciaticnis  \  yet  the  court  held 
it  to  be  all  one,  for  that  there  ihall  be  no  fradtion  of  a  day  :  but 
quccre,  how  this  would  have  made  a  iraclion  of  a  day  ?  for  there 
feems  to  be  a  whole  day's  difference,  ad  including  the  feaft-day, 
and  a  excluding  it. 

A  parfon  leafes  by  indenture  the  tithes  of  200  acres  of  land  to 
the  owner  of  the  land,  of  wiiich  he,  and  his  wife,  and  his  heirs 
were  feifed,  kabend.  from  ]\Iich.  next  following  to  him  and  his  heirs, 
during  the  life  of  the  parfon  :  the  lelTee  die?,  and  his  wife  had  the 
200  acres  for  her  jointure,  and  married  B.y  who  let  the  200  acres 
to  the  plaintiff;  the  heir  of  the  lirfl  hulbund  grants  alfo  to  the 
plaintiff  the  tithes  of  thofe  lands  at  will,  and  he  being  fucd  for 
tithes  by  the  parfon  againft  his  own  leafe,  broucht  a  prohibition  ; 
but  a  confultation  was  after  granted  ;  for  by  Flcmming,  Fcnncr, 
and  IVilliains,  the  leafc  being  for  life,  and  to  begin  at  a  day  to 
come,  was  void  ;  for  though  tithes  are  fpiritual,  and  are  not  extinct 
in  the  land,  yet  in  the  conveyance  of  them  they  ought  to  follow 
the  nature  of  land,  rent,  or  other  hereditaments  in  ejj'c,  which  can- 
not be  granted  for  life  at  a  day  to  come.  But  Telverton  and  Crohe 
thought,  that  this  leafe  being  to  the  owner  of  the  land,  did  not 
?nure  by  way  of  interefc,  but  by  way  of  dijcharge ;  for  as  the  plaintiff 
hath  pleaded,  by  force  of  which  the  leffee  was  feifed  of  the  tithes  to 
him  and  his  heirs  for  the  life  of  the  parfon  ;  they,  as  judges,  could 
pot  intend  it  to  be  otherwife  :  and  befidesj  it  cannot  be  intends^ 
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"by  way  of  difcharge,  becaufe  there  are  no  fuch  words  in  the  leafe, 
and  it  was  more  for  the  leiTee's  benefit  to  have  it  by  way  of  intereft, 
than  by  way  of  difcharge  j  for  then  this  would  be  fuch  a  privilege 
annexed  to  the  land  as  could  not  be  granted  over ;  whereas  here 
the  wife  was  owner  of  the  land,  but  the  fon  and  heir  of  the  lefTee 
took  upon  him  to  be  owner  of  the  tithes  :  and  Te!i)erton  inclined, 
that  the  pleading  of  the  leafe,  and  of  the  fcifin  by  force  of  it,  v/as 
not  good. 

A  leafe  of  houfes  within  14  EHz.  c.  1 1.  may  be  made  for  years  Pph.  9. 
from  a  time  to  come  ;  for  th?.t  ftatute  does  not  require  them  to  be-  '^^^'^Pf°" 
gin  from  the  making,  or  day  of  the  making,  but  only  that  they  do    ' 
not  exceed  forty  years  from  the  making. 

And  it  is  faid,  that  a  leafe  for  lives  being  avoided  at  common  Comp.  in. 
law,  for  that  it  was  made  to  commence  from  a  time  to  come,  an  cumb.  341.' 
injundlion  was  granted  out  of  Cliancery  to  continue  pofleffion. 

A  leafe  to  three  for  their  lives,  kahend.  a  die  datus,  is  good,,  if  H-  Moor,  637. 
very  be  made  after  the  day  of  the  date,  becaufe  till  livery  nothing  759- 
pafles,  and  being  made  after  the  day  of  the  date,  it  may  then  ope- 
rate prefently :  /ecus,  if  livery  had  been  made  on  the  day  of  the 
date,  becaufe  then  the  operation  of  it  muft  have  been  fufpended 
till  the  next  day,  which  the  law  will  not  allow. 

[The  dean  and  chapter  of  IVorcefier  being  feifed  in  right  of  their  Freeman 
church  of  one  of  the  manors  of  Charlton,  by  indenture  bearing  ^"^'^i*', 
date  the  20th  November  1750,  for  a  valuable  confideration  granted  "  '  * '  -5- 
the  faid  manor,  of  which  the  premifes  in  queflion  were  part,  to 
the  leflbr  of  the  plaintiff,  to  hold  to  him  and  his  heirs  from  the  day 
of  the  date  thereof  for  the  lives  of  three  perfons,  under  the  yearly 
rents,  ^c.  In  the  leafe,  power  was  given  by  the  dean  and  chap- 
ter to  their  attorney,  to  take  poffeffion  of  the  premifes,  and  to  de- 
liver feifin  thereof  to  the  lefTee,  according  to  the  tenor,  (ffeci,  and  true 
meanuig  cf  the Ja'id  leafe ;  and  in  purfuance  of  fuch  power,  feifin 
was  delivered  of  the  premifes  by  the  attorney  to  the  leflee,  on  the 
28th  day  of  May  il^i.  The  quefiion  was,  whether  this  leafe  be- 
ing made  to  commence  from  the  day  of  the  date  thereof,  and 
feifin  delivered  the  28th  of  Mas  following,  was  good  ?  The  court 
held  that  it  was  :  that  till  livery  was  made,  the  freehold  remained 
in  the  dean  and  chapter  :  that  they  would  prefume  that  the  power 
given  to  the  attorney  was  to  make  livery  at  any  day  fubfequent  to 
the  leafe,  which,  they  faid,  was  the  true  m.eaning  of  the  deed  •,  for 
by  the  warrant  of  attorney  to  deliver  feifin  in  the  prsfent  cafe,  the 
deed  fliould  be  fubftantiated  by  the  livery. 

But  if  a  man  make  a  leafe  of  lard  to  hold  for  life  from  the  day  Buli  v. 
of  the  date,  and  make  livery  by  attorney  the  fame  day  fecundian  ^^Jj^» 
Jvnnam  chartay  this  is  a  void  leafe.]  Abr.  82?. 

Butler  V.  Fincber,  2  Bulflr.  302.     z  Rc'I.  Rep.  3:9. 

Rule  3.   Within  what  Time  the  old  Leafe  is  to  he  furrendered ; 
and  herein  of  concurrent  Leafe s. 

Another  rule  to  be  obferved  in  the  making  of  leafes  upon  thefe  Co.  Li'. 
ftatutes  is,  that  if  there  be  an  old  leafe  in  being,  it  muft  be  fur-  "J^^^^", 

rendered,  ' 
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Moor,  pi.  rendered,  expired,  or  ended  within  a  certain  time  after  the  making 

ri^^Th  of  tl^e  new  leafe ;  and  fuch  furrender  muft  be  abfolute,  and  not 

itiiorofthe  Conditional  (/?) ;  for  then  the  intent  of  the  ftatute  nnght  be  eafiiy 

plaintiff,  evaded,  by  letting  up  all  fuch  old  leafes  again,  upon  breach  of  the 

being  a  pre-     condition, 
bendary  of 

Sarum,  brought  an  ejectment  to  avoid  a  leafe  made  by  his  predecefTor,  as  not  being  confoimabie  to  the 
above  provifo  in  the  Ital.  32  K.  8.  His  objctflion  was,  thit  th2  lurrcnd-..  iijade  cf  toe  formci  icdfe  was 
with  a  condition,  that  if  the  tlien  prebendarj'  did  not  within  a  week  alter  grant  a  nev-  Uafe  for  ilnee  lives, 
the  furrender  fhould  be  void  j  whereby,  as  ii  was  contended  for  the  plain. itT,  ■':■.  .'lo  term  was  not  abfolutely 
gone,  but  the  kfiee  referved  a  piwer  offcCtini;  it  up  again.  But  ..he  couit,  after  two  aKjuments,  gave 
judgment  f^-r  -h-.  riefenddnt;  this  being  wiihin  the  intent  of  the  (ii'ute,  v.hlch  was,  that  there  fliould 
not  be  two  long  leafes  ttanding  out  ag  Jnft  th'.;  fuccefl'or.  Here,  the  new  leafe  wss  msde  within  the  week, 
and  from  thence  it  became  an  abfolute  furrender  both  in  deed  a;id  law.  And  the  who'e  was  out  of  the 
leflee,  without  further  a£l  to  be  done  by  him.  In  the  provifo  in  this  aft,  there  is  the  word  e;ided  as  well 
as  fuirendered  ;  and  can  any  one  fay  the  fm}  le.ife  is  not  at  an  end  ?  This  was  no  more  than  a  reafonabls 
caution  in  the  firit  lefiee,  to  keep  f«me  hold  of  his  old  eftate,  'ill  a  new  title  was  ma^c  to  him.  Wilfon 
txdem.  Ejres  v.  Carter,  2  Str.  1201.] 
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And  fuch  furrender  may  be  fafely  made  either  to  a  corporation 
fole  or  aggregate,  upon  their  promife  to  make  a  new  leate  ;  for  if 
any  fingle  perfon,  or  fole  corporation  make  fuch  promife,  and  re- 
fufe  after  to  make  the  leafe,  an  a6iion  on  the  cafe  fliall  lie  .igainft 
them  ;  and  if  fuch  promife  be  made  by  a  corporation  aggregate, 
though  no  action  will  lie  againfu  them,  becaufe  being  a  corpora- 
tion they  cannot  be  bound  without  deed,  yet  the  perfon  who  fur- 
rendered  may  fue  in  equity,  and  compel  them  to  a  fpecific  per- 
formance of  their  promife,  and  to  make  a  nev/  leafe  :  but  fuch 
fuit  muft  be  againft  fome  of  them  by  name,  as  the  dean  in  parti- 
cular, and  the  chapter  of  the  fame  place  generally  :  and  fuch  fuit 
in  equity  feems  the  bed  way  in  cafe  the  furrender  was  made  to  a 
fole  corporation  or  fmgle  perfon,  becaufe  in  the  a<Si:ion  at  common 
law,  damages  are  to  be  recovered  only,  but  no  new  leafe  made,  as 
will  be  decreed  in  equity.  But  now  fmce  the  ftatute  of  frauds 
and  perjuries,  which  requires  all  furrenders  to  be  in  writing,  it  is 
ufual  to  have  a  covenant  from  the  perfon  or  corporation,  to  whom 
the  furrender  is  made,  that  they  will  within  fuch  a  time  make  a 
new  leafe  under  fuch  and  fuch  terms  ;  but,  as  it  feems,  that  fta- 
tute does  not  extend  to  furrenders  in  law,  by  the  taking  of  a  new 
leafe  in  writing. 

The  ftatute  of  32  //^  8.  c.  28.  provides,  that  fuch  old  leafe  fliall 
be  expired,  furrendered,  or  ended  within  one  year  next  after  the 
making  of  the  new  leafe  ;  and  the  ftatute  iS  JEiiz.  c.ii.  enadls, 
that  all  leafes  to  be  made  by  any  of  the  ecclefiaftical,  fpiritual,  or 
collegiate  perfons,  or  others,  within  13  Eliz.  c.  10,  of  any  lands, 
i^c.  whereof  any  former  leafe,  ^c,  for  years  is  in  being,  and  not 
to  be  expired,  furrendered,  or  ended  within  three  years  next 
after  the  making  of  any  fuch  new  leafe,  fliall  be  void,  and  of 
none  effecl. 

And  a  furrender  in  law  by  the  taking  of  a  new  leafe,  either  to 
begin  prefently,  or  at  a  day  to  come,  feems  a  good  furrender  with- 
in thele  ftatutesj  for  by  taking  fuch  new  leafe,  though  it  be  to 
commence  at  a  future  day,  the  firft  leafe  is  prefently  furrendered 
and  gone,  and  fhall  not  continue  good  till  the  day  on  which  the 
fecond  leafe  is  to  commence  j  but  by  acceptance  of  fuch  fecond 

4  leafe 


EcafciBi  and  CcrrtijOf  for  Heari^.  63 

leafc  the  firft  Is  immediately  determined  •,  becaufe  both  leafes  can- 
not confift  together,  and  the  firft  cannot  be  diflblved  or  furrendcr- 
cd  in  part,  and  therefore  muft  be  furrendered  for  the  whole. 

One  Small  being  pofleiTed  of  the  manor  of  Paddingtcn  by  a  leafe  Degg.  ip. 
for  years  from  a  bifiiop,  the  bifliop  made  a  leafe  to  another  for  Stn*"'*  "!^- 
three  lives,  and  before  livery  the  tenant  furrendered  his  former 
term  ;  it  was  held,  that  this  furrender  was  made  in  time,   and 
the  fecond  leafe  good,  becaufe  it  was  no  complete  leafe  till  livery, 
and  before  that,  the  firft  leafe  was  furrendered  and  gone. 

And  this  rule,  that  if  there  be  any  old  leafe  in  being,  it  muft  Comp.  In- 
be  furrendered,  expired,  or  ended  within  the  times  before-men-  <^"'"''-  345- 
tioned,  is  necelTary  not  only  when  biftiops,  and  other  fole  corpo- 
rations, mentioned  in  32  H,  8.  c.  28.  make  leafes  by  authority  of 
that  ftatute  for  twenty-one  years,  or  three  lives,  without  the  aflent 
or  confirmation  of  others,  but  alfo  when  any  fpiritual  or  ecclefi- 
aftical  corporation  fole  (other  than  bifliops)  do  make  fuch  leafes, 
though  with  the  confent  and  confirmation  of  thofe  who  by  law 
are  to  confirm  the  fame,  and  alfo  when  any  fpiritual,  ecclefiaftical, 
or  collegiate  corporation  aggregate  make  fuch  leafes  whereto  no 
confirmation  of  others  was  ever  requifite  :  for  the  better  under- 
ftanding  whereof,  it  will  be  neceffary  to  confider  the  learning  of 
concurrent  leafes,  and  what  perfons,  upon  the  feveral  ftatutes 
before-mentioned  are  capable  of  making  them,  and  in  what 
manner. 

To  begin  then  with  biftiops  :  it  is  to  be  obferved,  that  at  com-  Moor,  107. 
men  law,  biftiops,  with  the  confirmation  of  their  dean  and  chapter,  ^^^'  ^S* 
might  have  aliened  the  pofleflions  of  their  church  for  ever,  or  have  coiiier. 
made  leafes  for  what  term  of  years  they  thought  fit  -,  and  this  Leon.  36. 
would  have  bound  their  fucceftbrs,  though  it  were  for  5000  years  :  ^,Y°"'  ^^*" 
but  a  biftiop,  without  fuch  confirmation,  could  not  have  made  a  leafe  ^r/o,  ]}.67.  * 
to  bind  his  fucceflbrs,  though  but  for  one  year  ;  both  of  which  being  Latch.  241. 
great  mifchiefs,  were  remedied  by  32  H.  8.  c.  28.  and  i  Eliz.  c.  19.  ]f^\-^'^' 
For  whereas  before  }2  H.  8..c.  28.  biftiops  could  not  make  any  Ley,  7S. 
leafe  at  all  to  bind  their  fucceflbrs,  uulefs  it  were  confirmed  by  the 
dean   and  chapter;  now  that  ftatute  enables  the  bifliops  alone, 
without  fuch  confirmation,  to  make  leafts  of  all  or  any  of  their  pot- 
feflions,  fo  they  do  not  exceed  three  lives,  or  twenty-one  years ; 
but  If  biftiops  had  a  mind  to  make  leafes  or  grants  for  any  longer 
term,  or  In  any  other  manner  than  this  ftatute  warranted,  then 
fuch  leafes  or  grants  were  out  of  the  protedlion  of  this  a£l,  and 
remained  perfectly  at  common  law,  as  they  were  before,  and,  by 
confequence,  muft  have  the  like  confirmation  of  the  dean  and 
chapter,  in  order  to  bind  the  fucceflbr,  as  they  muft  have  in  all 
cafes  at  common  law :  and  becaufe  it  was  found  by  experience, 
that  many  bifliops  made  an  ill  ufe  of  this  power,  and  chofe  to 
make  leafes  for  long  terms  of  years,  rather  than  keep  within  the 
bounds  this  ftatute  had  prefcribed  them,  and  fometimes  to  make 
abfolute  alienations  of  their  pofleflions,  and  then  get  the  dean  and 
chapter  to  confirm  fuch  leafes  and  alienations,  whereby  the  fuc- 
ceflbr  was  oftentimes  left  without  fufticient  to  keep  up  hofpitality, 
or  fuftain  his  dignity  i  therefore,  to  remedy  this  niifchlef  was  the 
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flatute  of  I  E/iz.  c.  19.  made,  which  makes  void  all  gifts,  grants, 
k^c.  or  eftates  of  any  honom-s,  caflles,  manors,  lands,  tenements, 
or  hereditaments,  being  parcel  of  the  pofTeflion  of  the  biflioprick, 
(other  than  for  twenty-one  years,  or  thi-ee  lives,)  fo  that  now,  after 
this  llatute,  no  confirmation  whatever  will  make  good  any  Bifhop's 
leafe,  if  it  exceed  that  term,  becaufe  then  the  ftatute  makes  it  void, 
and,  by  confequence,  not  capable  of  receiving  any  fanflion  from 
a  confirmation  :  but  upon  thefe  ftatutes  was  the  concurrent  leafe 
invented,  which  has  generally  obtained,  and  been  held  good,  and 
is  in  this  manner. 
Moor,  io7.        If  a  bifhop  folely  makes  a  leafe  for  twenty-one  years  according 
And. 65.       J.Q  ji^g  ftatute  of  32  H.  8.  c.  28.  and  within  four  or  five  years,  or 
jLeon.  13T.  niore,  before  the  end   of  that  leafe  makes  a  new  leafe  to  another 
Palm.  464.,  for  twenty-one  years,  to  begin  from  the  making,  ^r.  this  fecond 
L^*  h    4     leafe,  if  it  be  confirmed  by  the  dean  and  chapter,  and  be  in  every 
thing  elfe  purfuant  to  the  exception  in  the  i  Eliz.  c.  19.  is  good  as 
a  concurrent  leafe,  for  thefe  reafons  :  i.  Becaufe  fuch  leafe,  though 
ic  be  not  good  within  the  32  i/.  8.  c.  28.  by  reafon  the  firil  leafe 
is  not  furrendered  or  expired  within  a  year  after  the  making  there- 
of-,  yet  being  confirmed  by  the  dean  and  chapter,  it  remains  a 
good  leafe  at  common  law,  and  then  if  it  be  not  void  within  the 
exception  of  1  Eliz.  c.  19.  the  fucccflbr  fhall  be  bound  j  and  that 
it  is  not  void  within  that  ftatute,  appears  both  from  the  letter  and 
meaning  of  the  exception ;  for  the  words  are,  other  than  for  tiventy- 
cne  years,  or  three  lives ^  from  fuch  time  as  any  fuch  leafe  JJjall  begin  ; 
now  this  fecond  leafe  does  not  exceed  twenty-one  years  from  the 
time  it  begins,  being  for  twenty-one  years  only  from  the  making, 
and  fo  within  the  exprefs  words  of  the  exception.  2.  This  is  not  void 
within  the  meaning  of  the  exception,  becaufe  for  fo  many  years  as 
were  to  come  of  the  firft  leafe  this  is  good  only  by  eftoppel,  and 
[i  Bl.Rep.    not  in  intereft  ;  for  the  fecond  lefl'ee  can  have  no  benefit  of  it  fo 
*  ■-•  long   as  the  firft  leafe  endures,   and  then  againft   the  fucceflbr 

there  is  in  effe£l  no  more  than  a  leafe  for  twenty-one  years  ; 
for  the  fecond  leafe,  being  in  efi^ect  void  for  all  the  years  that 
are  to  come  of  the  firft  leafe,  thofe  years  that  are  to  come  of  the 
firft  leafe  and  thofe  that  will  then  remain  of  the  fecond  leafe  make 
in  all  no  more  than  twenty-one  years  at  one  time,  and  fo  not 
againft  the  meaning  of  that  exception.  3.  Such  fecond  leafe  is 
fo  far  from  being  prejudicial  to  the  fucceflbr,  that  it  is  rather  for 
his  benefit ;  for  now  he  will  have  the  rent  referved  on  the  firft 
leafe  during  the  refidue  of  that  term,  and  may  alfo  at  the  fame 
time  recover  the  rent  referved  upon  the  fecond  leafe,  being  only 
for  years,  becaufe  the  leflTee  is  eftopped  to  fay  he  did  not  take  fuch 
leafe  under  fuch  refervation  :  and  fo  the  fucceflibr  will  have  two 
rents  inftead  of  one  ;  though  if  the  fecond  lefl'ee  ftiould  enter,  and 
be  evicted  by  the  firft  leflee,  this  would  caufe  a  fufpenfion  of 
the  rent  referved  on  the  fecond  leafe  :  however,  the  fucceflbr 
fufFers  no  prejudice,  becaufe  though  he  cannot  diftrain  for  the 
fecond  rent  during  the  continuance  of  the  firft  leafe,  and  though 
the  re-entry  of  that  firft  leflee  fliould  amount  to  an  attornment, 
and  give  the  rent  thereon  refsrved  to  the  fecond  leflee,  yet  the 

bifliop 


tmk0  ant)  Cerm.sf  for  ^carisf*  6j: 

bifhop,  or  his  fucceflbr,  may  always  maintain  an  a£iion  of  debt 
agaiull  the  fecond  leflee  for  the  rent,  and  fo  will  in  all  events  be 
fure  of  one  rent. 

But  this  leafe,  though  it  be  not  either  againft  the   letter  or  loCo.  60. 
■meaning  of  the  exception  in  i  Eliz.  c.  19.  yet  (ince  it  is  not  war-  ^■ 
ranted  by  32  i/.  8.  c.  28.  it  nuift   be  confirmed  by  the  dean  and  ^^Lit'Tc! 
chapter,   as   before  the   i  Ellz.  c.  19.  all  leafed  not   purfuant  to  f^)Rutonc 
32  H.  8.  c.  28.  mud  have  been,  to  bind  the   fucceflbr:  and  fuch  book  fays, 
confirmation  muft  be  in  the  [a)  life  of  tlie  bilhop  who  makes  it;      fir-nrtiori 

of  fuch  concurrent  Jeafe  in  the  vacation  of  the  bilhoprick,  is  good  enough.     4  Leon.  yS.     Shtare, 

But  after  fuch  leafe  for  years,  tlie  bifliop  cannot  make  a  leafe  for  Co.  Lit.  44. 
three  lives  to  be  good  by  way  of  concurrent  leafe,   though  it  be  b     Palm. 
confirmed  by  the  dean  and  chapter  \  but  fuch  fecond  leafe,  whe-   ].  (^'J.  ^' 
ther  it  be  made  to  begin  prefently,  or  by  way  of  leafe  of  grant  in  Moor,  253. 
reverfion,  and  attornment  upon  it,  is  againil  the  exception  in  the  Y°\  ^^' 
1  Eliz.  c.  19.  and,  by  confequence,  fliall  not  bind  the  fucceflbr  :  ^  Brownl,  * 
for  the  words  of  the  exception  are,  other  than  Icnfes  for  three  Ihes^   i6z.    Cro. 
cr /'ri;^«/)'-c;;^  ji'^r;-,  in  the  disjunftive  ;   fo  that  there  ought  to  be    a^'^' ^"'■^' 
only  one,  or  only  the  other  in  being  at  a  time  againft  the  fuccef-  Ley,  ys.''* 
for,  and  not  both  together  :  for  which  reafon  alio,  after  a  leafe  for  Cro.  Eliz. 
three  lives,  the  biftiop  cannot  make  a  leafe  for  twenty-one  years  ^"* 
to  bind  the  fucceflbr,  though  with  the  confirmation  of  the  dean 
and  chapter,  becaufe  theri  there  would  be  both  a  leafe  for  three 
lives  and  twenty-one  years  in  being  at  a  time,  which  that  ftatute 
does  not  allow  of :  and  if  the   leafe  in  reverfion   for  three   lives 
Ihould  be  good  as  a  concurrent  leafe,  then   would  the  fucceflbr 
have  no  remedy  for  the  rent  thereon  referved  during  the  firft 
leafe  ;  not  by  diftrefs,  becaufe  the  pofleflion  w^as  only  a  pledge  for  Fide  tit, 
the  rent  referved  on  the  firft  leafe  ;  not  by  a6i;icn  of  debt,  becaufe  Rents, 
that  does  not  lie  for  rent  referved  on  an  eftate  of  freehold  during 
the  continuance  thereof  (i-);  not  by  difife,  becaufe  he  had  no  feifin  [{b)  See 
of  it ;  and  though  ex  vi  termini  the  rent  is  payable,  becaufe  after  5  Geo.  3. 
the  leafe  for  years  determined  the  leflbr  may  diftrain  for  all  ar-    '  "'' 
rears ;  yet  that  is  only  a  pofi^ibility  or  contingency  ;  for  the  leafe 
for  years  may  outlaft  the  three  lives,  and  then  they,  by  reafon  of 
their  reverfionary  intereft,  having  the  prefent  rent  of  the  leflee  for 
years,  if  they  all  die  before  the  determination  of  the  leafe  for 
years,  the  bilhop  and  his  fucceflbrs  will  lofe  all  that  rent,  and  fo 
have  nothing  to  maintain  hofpitality,  or  fuftain  the  dignity  of  their 
fees,  which  this  ftatute  of  i  Eliz.  c.  19.  intended  chiefly  to  provide 
for.     And  though  the  firft  leafe  were  for  three  lives,  and  the  fe- 
cond only  for  twenty-one  years,  yet  that   v/ill  not  bind  the  fuc- 
ceiTor  ;  becaufe  though  an  a£lion  of  debt  might  be  maint;nned 
againft  the  leflee  for  years  for  the  rent  referved  on  his  leafe  during 
the  leafe  for  lives,  yet  fuch  leafe  for  lives  and  years  at  the  fame       ♦' 
time  is  againft  the  words  of  the  exception  of  i  Eliz.  c.  19.  which 
are  in  the  disjunftive.     It  may  alfo  happen  that    the  lefl!ee   for 
years  is  worth  nothing,  and  then  if  the  three  lives  fliould  outlive 
fuch  fubfequent  leafe  for  years,  the  fucceflbr  of  tlie  bifliop  would 
lofe  all  that  rent,  and  fo  fufFer  in  his  revenues,  agaiuft  the  defign 
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and  meaning  of  the  adl ;  which  proves,  that  the  concurrent  leafc 
holds  place  only  where  6oih  are  for  years  ;  fo  that  the  certain  deter- 
mination of  the  firfl:,  and  commencement  of  the  fccond  are  known 
immediately  upon  the  making  thereof,  and  that  the  fucceflbr  will- 
in  all  events  be  fure  of  a  remedy  by  way  of  diftrefs,  for  the  one 
rent  and  the  other,  as  they  refpedtively  commence  -,  and  alfo  by 
action  of  debt  or  covenant  upon  the  contract  in  the  mean  time, 
if  fuch  concurrent  leafe  fliould  be  conftrued  to  pafs  a  reverfionary 
intereft,  and  entitle  him   to  the  rent  referred  upon  the  firft  leafe 
by  an  unwary  or  wilful  attornment  of  the  firft  leffec.     And  this 
concurrent  leafe  for  years  has  not  efcaped  the  cenfure  of  fome 
learned   men,   though  being  adjudged   at  firft  in  the   Exchequer 
Chamber,  by  a  majority  of  ten  judges,  it  has  been  ever  fince  allow- 
3  Keb. -,78.  cd  for  law;  for  my  lord  chief  juftice  Vaughan  fays,  that  this  con- 
Degg.  Hi.    current  leafe  is  neither  within  the  letter  or  meaning  of  the  ftatute 
\  El'tz.   c.  19.  the   words  of  which  are,  other  ihaft  for  tnventyone 
years,  or  three  lives,  and  in  that  cafe  there  is  another  leafe  in  ejfe 
than  for  twenty-one  years,  or  three  lives  j  for  there  are  two  leafes 
in  ejje,  and  fo  more  than  the  ftatute  warrants  ;  and  that  the  ftatute 
intended,  when  the  firft  leafe  expired,  the  bifliop  who  ftiould  then 
be,  {hould  have  the  advantage  to  make  a  new  leafe,  which  by  al- 
lowing fuch  concurrent  leafe  may  be  prevented  perpetually,  ex- 
cept by  way  of  remainder  :  and  as  for  the  Intent  of  the  ftatute,  he 
feid,  though  the  party  iseftopped  in  pleading,  yet  the  jury  are  not, 
but  may  find  the  truth  of  the  eaiej  and  if  the  party  dies  to  whonx 
fuch  concurrent  leafe  is  made,  neither  his  executors  nor  adminif- 
trators  are  eftopped  ;  for  otherwife   they  would  pay  a  rent  for 
nothing,  which  would  be  in  their  own  wrong,  and  againft  the  right 
of  the  teftator. 
Comp.  In-         It  appears  by  the  cafes  before-mentioned,  how  and  in  what 
««mo.  24,3,    j^anjjgr  biftiops  may  make  concurrent  leafes,  not  being  reftrained 
therefrom  by  the   i  Eliz,  c.  19.     In  the  fame  manner  likewife 
might  deans  and  chapters,  mafters  and  fellows  of  any  college,  and 
other  perfons  mentioned  in  the  13  Elix.  c.  10.  not  being  reftrained 
therefrom  by  that  ftatute  ;  but  that  being  found  a  great  mifchief, 
was  remedied  and  qualified  by  1 8  Ell-z.  e.  \\.  which  makes    all 
leafes  by  any  of  the  faid  ecclefiaftical,  fpiritual,  or  collegiate  per- 
fons, or  others  of  any  of  their  ecclefiaftical,  fpiritual,  or  collegiate 
lands,  tenements,  or  hereditaments,  whei'eof  any  former  leafe  for 
years  is  in  being,  not  to  be  expired,  furrendered,  or  ended,  within 
three  years  after  the  making  of  any  fuch  new  leafe,.  to  be  void  and 
of  none  efFe£l ;  fo  that  within  thefe  bounds  they  may  likewife 
make  concurrent  leafes  for  years.^ 
s  Browni.         The  dean  and  chapter  of  Norwich,  8  £//3.  made  a  leafe  to  A, 
164  ^^  *      for  ninety-nine  years,  to  begin  after  the  end  of  a  former  leafe 
Moor,S75.    then  in  being,  which  happened  35  jE"/.'3.',  afterwards,  in  42  jE//z. 
Co.  Lit.       the  dean  and  chapter  made  a  leafe  to  the  plaintiff  for  three  lives, 
*^  '*•         rendering  the  antient  rent  quarterly,  and  covenanted  to  acquit  and 
fave  harmlefs  the  plaintiff  and  the  lands  demifed  to  him,  during 
the  leaSe,  by  reafon  of  any  leafe  made  by  them,  or  any  of  their 
predeceSbrs  j  and  livery  was  made  upon  if,  but  it  did  not  appear 
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whether  It  was  the  fame  dean  that  made  the  leafe  to  A.^  nor  that 
^.  had  then  entered  :  and  now  the  plaintiff  being  evicted  by  the 
aiTignee  oi  A.y  brought  his  a£tion  of  covenant  againft  the  dean  and 
chapter;  and  had  judgment  by  reafon  of  the  exprefs  covenant ; 
and  alfo,  becaufe  it  did  not  appear  that  the  dean,  who  was  party 
to  the  plaintiff's  leafe,  was  dead  :  for  it  was  agreed,  that  the  leafe 
to  the  plaintiff  would  be  void  againft  the  fucceeding  dean  by  the 
18  Eljz.  c.  II.  becaufe  there  were  then  above  three  years  of  the 
firft  to  come :  but  Cohe  held,  that  though  there  were  four  or  five, 
or  more  years  of  a  former  leafe  to  come,  yet  if  that  former  leafe 
were  furrendered  within  three  years  after  the  making  of  a  fecond 
leafe  for  years,  fuch  furrender  would  make  good  the  fecond  leafe ; 
but  if  the  firfl  leafe  were  for  years,  and  the  fecond  for  lives,  then, 
though  there  were  but  two  years  to  come  of  the  firft  leafe,  yet  the 
fecond  v.'ould  be  void,  which  perhaps  maybe  for  the  reafons  men- 
tioned in  the  concurrent  leafes  by  bilhops  :  but  if  fo,  then  what 
my  lord  Cohe  fiys  in  the  fame  cafe  muft  be  a  miftake,  that  if  the 
plaintiff  (whofe  leafe  was  for  three  lives)  had  procured  A.  within 
three  years  to  have  furrendered  his  leafe  to  him,  that  this  would 
have  made  good  his  own  leafe,  which  cannot  be  if  what  he  faid 
before  be  true  •,  ideo  q. 

But  for  fuch  houfes,  and  fo  much  land,  as  by  i^EHz.  c.  ri.  Comp.  In- 
they  may  let  for  forty  years,  they  cannot  make  leafes  in  reverfion  <^"™^-  34 't* 
or  concurrent  leafes,  becaufe  that  ftatute  exprefsly  forbids  leafes  in 
reverfion  thereof ;  and  the  1 8  Eliz.  c.  ii.  relates  only  to  the  1 3  Eliz. 
c.  10.  as  appears  by  the  f^ollowing  cafe. 

In  trefpafs  upon  fpecial  verdi£t  it  was  found,  that  the  dean  and  Cro.  Eliz. 
chapter  oi  Pau/'s  made  a  leafe  for  forty  years,  of  a  Houfe  in  Lo;i-  ^^+- 
Jofif  to  begin  prefently  there  being  then  ten  years  of  a  former  sinaiecon, 
leafe  to  a  Itranger  to  come  •,  and  the  court  held  this  fecond  leafe 
merely  void  by  13  Eliz.  c.  10.  and  not  warranted  by  14  Eliz.  c.  1 1. 
which   makes  good   leafes   of  houfes  in  market-towns  for  forty 
years,  fo  they  be  not  made  in  reverfion ;  and  this  leafe,  though  it 
be  made  to  begin  prefently,  yet  there  being  another  leafe  in  ejfey 
is  a  leafe  in  reverfion  ;  for  fo  much  as  remains  of  the  former  leafe.  Vent.  24S. 
And  fo  it  was  refolved  in  C.  B.  14  Car.  2.  in  the  cafe  of  Wynn  Carter,  y^ 
and  Wild,  of  a  leafe  of  the  dean  and  chapter  of  IVeJhninJier  \  and 
though  this  was  properly  a  concurrent  leafe,  yet  being  a  leafe  in 
reverfion,  it  is  forbidden  within  the  exprefs  words  of  the  14  ^//z. 
6.  w.  and  fo  void  againft  the  fucceffor. 

A  vicar  having  made  a  leafe  for  years  of  a  houfe  in  a  market-  Vent,  24." 
town,  and  of  lands  thereunto  appertaining,  anno  1672,  when  there  '"^^'J^^} 
were  but  two  years  of  that  leafe  to  come,   let  it  to  another  for  107.^193/ 
twenty-one  years  from  Michaelmas  then  next,  referving  the  ancient  Bayhy  v. 
rent  during  the  term,  payable  at  the  four  moft  ufual  feafts,  or  J^^""*'^* 
within  ten  days  after,  and  this  leafe  v.'as  confirmed  by  the  arch- 
bifliop,  (patron  of  the  vicarage,)  and  the  dean  and  chapter  oi  Can- 
terbury ;  if  the  fucceeding  vicar  was  bound  by  this  leafe,  was  the 
queftion  ?  and  adjudged  by  all  the  court,  that  he  was  not.     i.  It 
was  adjudged,  that  the  death  of  the  vicar,  by  eighty  days,  did  not, 
Rjake  fuch  lion-rcfidence  as  would  avoid  the  leafe  within  the  flatute 
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of  non-refidence.  2.  That  though  the  rent  were  referved  at  the 
ufual  fealts,  or  within  ten  days  after  •,  (and  therefore  as  it  was  urged, 
the  term  ending  at  Micbaehnasy  would  be  expired  before  the  laft 
day  of  payment ;  though  for  the  other  days  it  vi'as  agreed  to  be  for 
the  fuccelFor's  advantage,  becaufe  the  predeceflbr  might  die  within 
the  ten  days,  and  then  the  fucceflbr  would  have  that  whole  quar- 
ter's rent  ■)  yet  the  court  rcfolved  that  the  refervntion  was  good  in 
the  whole,  and  that  being  referved  during  the  term,  there  fliould 
be  no  ten  days  given  to  the  leflee  for  the  laft  payment,  according 
to  Bar^vick  and  FoJIirs  cafe,  Cro.  Jac.  227.  233.  3.  It  was  ad- 
judged that  this  was  a  leafe  in  reverfion,  and  fo  not  warranted  by 
i^EUz.  c.  IX.  which,  as  to  houfes  in  market-towns,  repeals  the 

13  Eliz.  c.  10.  but  excepts  leafes  in  reverfion  ;  and  this  leafe  being 
to  commence  at  JMichaelmas  next,  was  properly  a  leafe  in  reverfion, 
and  differs  from  a  grant  of  a  reverfion.  And  further,  they  all,  but 
Haky  held,  that  if  this  leafe,  in  this  cafe,  had  been  made  to 
commence  prefently,  yet  it  would  have  been  void,  there  being 
another  leafe  in  being,  fo  that  for  fo  many  years  as  were  to  come 
of  the  former  leafe,  it  would  be  a  leafe  in  reverfion ;  and  they 
held,  that  the  1 8  EUt,.  c.  i\.  which  permits  concurrent  leafes,  fo 
that  there  be  not  above  three  years  of  the  former  leafe,  ^c.  ex- 
tends only  to  13  El'iT,.  c.  10.  and  recites  that,  but  not  the  t^Ellz; 
c.  II.  nor  makes  any  alteration  thereof :  but  Hale  doubted  of  this, 
and  inclined  rather  contrary,  that  if  the  leafe  had  been  made  to 
commence  prefently,  it  had  been  good  ;  becaufe  there  were  not 
then  three  years  of  the  former  leafe  to  come,  and  he  thought  the 
j8  E/iz.   r.  II.   was  a  qualification  as  well  of  leafes  upon  the 

14  E/iz.  f.  II.  as  upon  13  E/iz.  c.  10.  i.  Becaufe  the  \4El1z. 
c.  II.  is  an  appendix  to  13  El'iz.  c.  10.  and  only  enlarges  it  as  to 
houfes  in  cities  and  market-towns ;  and  therefore  the  1 8  Eliz, 
tf.  II.  reciting  the  i^Eliz.c.  10.  does,  by  confequence,  recite 
alfo  the  14  Eliz.  c.ii.  1.  Becaufe  there  is  fuch  a  conneclion 
between  all  the  ftatutes  concerning  ecclefiaftical  perfons,  that 
they  have  been  generally  taken  in  the  conitruclion  of  one  ano- 
ther ;  and  that  though  32  if.  8.  c,  28.  is  not  recited  either  in  the 
I  Eliz.  c.  19.  or  13  Eliz.  c.  10.  yet  a  leafe  is  not  warranted  by 
thofe  ftatutes,  unlefs  it  hath  the  qualifications  required  by  32//.  8. 
f.  28.  3.  From  the  great  rummage  it  would  make  in  leafes,  if 
they  (hould  be  void,  when  there  was  ever  fo  little  of  a  former 
leafe  unexpired. 

Foph,  2.  The  prcfident  and  fcholars  of  Magdalen  College  in  Oxford  made 

a  leafe  of  a  houfe,    ^c.  for  twenty  years,  and  ten  years  before 
the  expiration  thereof  made  a  le^fe  to  another  for  twenty  years, 
to  begin  after  the  expiration  of  the   firlt  leafe  -,  though  this  be, 
in  ftrift  propriety,  a  leafe  in  reverfion,  yet  it  was  faid  to  be  good, 
and  to  ftand  well  within  14  Eliz.  c.  11.,  becaufe  thefe  contra£ls 
or  leafes  do  not  intermix,  but  the  one  ftands  well  with  the  other, 
and  both  together  do  not  exceed  the  forty  years  comprifed  in  the 
ilatute,  which  <loth  not  hinder  leafes  to  be  made  from  a  day  to 
(„0  T  Vent,  ccme  ;  but  this  opinion  is  {a)  denied  to  be  law,  and  feems  alfo  to 
^'K€b.  :c-.  '^^  exprefkly  agalnil  the  foregoing  cafes,  where  fuch  leafe  to  be- 
gin 
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gill  at  a  day  to  come,  there  being  then  another  leafe  in  ejjey  is  Carter,  iz. 
condemned,  though  both  did  not  exceed  the  term  of  forty  years  '5- 
in  the  whole. 

Rule  4.  That  fttch  Leafes  are  not  to  exceed  three  LiveSy  or  tiitenty- 

one  Tears. 

A  fourth  rule  to  be  obferved  for  making  thefe  leafes  good  in  loCo.  6r. 
law  is,  that  they  do  not  exceed  three  lives,  or  twenty-one  years,  ^'  ^^'  *' 
from  the  making  thereof;  therefore,  if  a  bifliop  makes  a  leafe  for 
four  lives,  and  one  of  them  dies  in  the  life  of  the  bifhop,  fo  that 
at  his  death  thei^e  are  but  three  lives  in  being,  yet  the  leafe  is 
void  againft  the  fucceflor,  becaufe  being  void  by  i  Eliz.  c.  19. 
at  the  time  when  it  was  made,  no  fubfequent  accident  can  make 
it  good. 

So,  if  a  leafe  be  made  for  three  lives  in  this  manner,  viz.  to  Cro.  Car. 
one  for  life,  remainder  to  a  fecond  for  life,  remainder  to  a  third  95-   Owen 
for  life,  this  leafe  is  void  againft  the  fucceflor  •,  becaufe,  other-  Hetiey  l"* 
wife  the  two  firft  would  be  difpuniftiable  of  wafte  during  their  [This  point 
lives,  by  reafon  of  the  intermediate  remainder  ;  and  fo  dilapida-  ""^^  made 
tions,  and  other  mifchiefs,  which  the  ftatutes  intended  to  provide  at  cheUr 

againft,  would  be  let  in.  In  the  cafe  referred  co,  bat  ibe  court  gave  no  opinion  upon  it.J 

So,  if  an  archdeacon  makes  a  leafe  for  three  lives,  according  Ley.  74. 
to  the  ftatutes,  and  the  leflees  make  a  leafe  for  100  years,  which  is  Eifliop  of 
confirmed  by  the  archdeacon,  bilhop,  dean,  and  chapter,  yet  fuch  ^^^g,  '^^co. 
leafe  fhall  not  bind  the  fuccelTor :  or,  ifabifliop  makes  a  leafe  for  15.  a. 
three  lives,  referving  the  ancient  rent,  and  they  make  a  leafe  for 
100  years,  if  three  men  fo  long  live,  which  is  confirmed  by  the 
biftiop  and  chapter ;  yet  may  the  fucceflor  avoid  this  leafe,  and 
yet  thefe  are  out  of  the  words  of  the  ftatutes  ;  but  if  they  are 
not  to  be  conftrued  to  be  within  the  meaning  thereof,  the  fta- 
tutes would  fignify  nothing,  and  all  ecclefiaftical  perfons,  by  fuch 
evafions,  might  get  out  of  the  acls,  and  make  what  alienations 
they  pleafed. 

If  a  leafe  be  made  to  A.  for  the  lives  of  B.y  C.,and  Z).,this  is  a  Cro.  jac. 
good  leafe ;  for  a  leafe  to  one  for  the  lives  of  three  others,  and  a  7'^-   .'^*"g'» 
leafe  to  three  for  their  lives,  is  all  one,  within  the  intent  of  *"    ^^' 
thefe  ftatutes ;  for  three  lives  are  the  meafure  of  the  eftate,  which 
is  all  the  ftatutes  require.    But  a  leafe  for  ninety-nine  years,  de- 
terminable on  three  lives,   feems  not  good  within  the  ftatute  of 
the  I  Eliz.  c.  19.  y  13  Eliz.  c.  10.  which  make  void   all  eftates, 
gifts,    grants,    tfrV.    (other  than  for  three  lives,  or  twenty-one 
years);  fo  that  a  leafe  for  ninety-nine  years,  determinable  on  three 
Jives,  being  neither  of  thofe,  falls  within  the  difability  and  void- 
ance  of  the  firft  part  of  thofe  aiSts. 

But  a  leafe  by  huft)and  feifed  of  lands  in  right  of  his  wife,  or  Cro.  Car. 
jointly  with  his  wife,  of  an  eftate  of  inheritance  for  fixty  years,  if  *-•  ■';*'""h 
they  ftiould  fo  long  live,  was  held  fufficient  to  bind  the  wife  fvir- 
viving,  within  the  32-ff.  8.  c.iZ.  and  no  queftion  made  of  it; 
the  only  difpute  there  being.  Whether  the  wife  ought  to  have 
joined  in  the  indenture  of  leafe  ?  and  that  fuclx  leafes  for  nlnety- 
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nine  y^ars,  determinable  on  three  lives,  are  good  within  that  fir.' 
(a)  8  Co.  tute,  appears  from  the  reafoning  in  {a)  Whltlock's  cafe  -,  where  it 
^°i>web  -  ^*  adjudged,  that  if  a  man  has  power  to  make  leafes  abfolutely  or 
^*  grn:T;illy,  (as  the  feveral  perfons  comprifed  in  the  ftatute  of  32/f.  8.' 
c  28.  have,)  and  a  provifo  or  reilraint  comes  after,  (as  in  that  a£t 
it  does,)  that  fach  leafes  fhall  not  exceed  the  number  of  twenty- 
one  years,  or  three  lives  at  the  mofl  j  there,  a  leafe  for  ninety- 
nine  years,  determinable  on  two  or  three  lives,  is  good  within 
the  firft  part  of  the  a£l,  and  not  made  void  by  the  laft  part  there- 
of, becaufe  it  does  not  exceed  the  three  lives  thereby  allowed, 
though  it  be  not  diredtly  for  three  lives  ;  but  now  a  leafe  for 
ninety-nine  years,  determinable  on  three  lives,  upon  the  flatute 
of  I  Eliz.  c.  19.  ^  13  EHz.  c.  10.  is  juft  the  reverfe  of  this;  for 
the  firfl  part  of  thefe  acts  makes  void  all  eftates,  gifts,  grants,  h'c. 
by  the  perfons  therein-mentioned,  and  the  laft  part  favcs  only 
leafes  for  twenty-one  years,  or  three  lives,  i^c.  fo  that  this  leafe 
being  void  by  the  firfl  part  of  thefe  a6ts,  and  not  within  the 
faving  of  the  laft  part,  being  neither  for  twenty-one  years,  nor 
three  lives,  fliall  not  bind  the  fucceffor  within  thefe  a6ls  ■,  fed 
qtiare  de  hoc. 
teon.  306.  But  though  thefe  ftatutes  provide  that  thefe  leafes  fliall  not  ex- 
5C0.  6.  b.  ^.ggfi  twenty-one  years,  or  three  lives,  vet  fuch  leafes  for  fewer 
years,  or  lives,  are  good  ;  tor  the  intent  01  the  Itatute  was  only 
to  abridge  the  power  of  making  long  and  unreafonable  leafes,  by 
reducing  them  to  fuch  a  determinate  number  of  years  or  lives, 
which  they  fhould  not  exceed,  but  might  be  made  as  much  under 
as  the  parties  pleafed. 

Rule  5.   Of  what  Things  Leafes  may  he  made  to  hind  the  Siicccffor. 

Co.  Lit.  A  fifth  rule  to  be  obferved  in  the  making  of  leafes  upon  thefe 

44.  b.  ftatutes  to  bind  the  fucceflbr  is,  that  they  muft  be  made  of  lands 

142.  a,  or  tenements  corporeal  and  manurable,  whereto  refort  may  be  had 
144.  a.  for  the  rent  referved  thereout  by  way  of  diftrefs  ;  for  otherwife 
7  Co.  51.  jj^g  fucceflbr  may  be  without  any  remedy  for  the  rent,  and  fo 
Bro.  tit.  dilapidations,  poverty,  and  all  the  other  mifchiefs  the  ftatutes  in- 
Leafes,  17.  tended  to  provide  againft,  be  let  in.  Therefore,  leafes  of  fairs, 
GVant'44.  "^^rkets,  liberties,  franchifes,  advowfons,  commons,  pifcaries, 
'^5.  offices,  hundreds,  tithes,  or  any  other  incorporeal    inheritance, 

though  with  confirmation  of  the  dean  and  chapter,  or  other  per- 
fons required  by  law  to  confirm  the  fame,  will  not  bind  the  fuc- 
cefibr. 

For  the  better  underftanding  of  this  rule,  it  will  be  neceflary 
to  take  notice  of  feme  diftindticns,  which  plainly  arife  out  of  the 
books. 
5  Cc.  3.  1.  All  the  books  agree  that  a  leafe  for  three  lives  of  tithes,  or 

Jewel's  Other  incorporeal  inheritances  betcre-mentioned,  will  not  bind  the 
J3c.*iji.  *  fucceflbr,  though  the  ancient  rent  be  referved,  and  the  leafe  or 
*73-  grant  confirmed  ;  the  reafon  whereof  is,  that  if  fuch  leafe   or 

iWuor,  77?.  pj-ai^j.  fliould  be  rood  aeainft  the  fucteflcr,  he  would  then  be  with- 
2S3r(j.>c3.  out  the  tithes,  ^c.  and  have  no  remedy  for  the  rent  tlierecn  re- 
Ha;d.  irt.  ferved ; 
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fcrved ;  for  diflrain  he  could  not ;  becaufe  there  would  be  no 
place  wherein  to  take  any  diftrefs,  the  things  leafed  or  granted 
being  perfectly  incorporeal  and  invifible;  an  afTife  he  could  not 
have,  becaufe  either  he  had  not  feiiln,  or,  if  he  had,  yet  there 
would  be  nothing  to  put  in  view  of  the  recognitors ;  and  an 
aftion  of  debt  he  could  not;  maintain  during  the  leafe,  becaufe, 
being  for  three  T^'es,  that  is,  an  ellate  of  freehold,  which  will  en- 
dure no  acliion  of  debt  fo  long  as  it  continues ;  and  fo  the  fuccef- 
for  Vv'ouid,  in  fuch  cafe,  have  no  manner  of  remedy  for  the  rent 
referved,  which  would  be  agaiuft  the  exprefs  provifion  and  intent 
of  the  feveral  adis. 

2.  Tt  is  held  likewife  in  fome  books,  that  a  leafe  for  twenty-  5  Co.  3. 
one  years  of  fuch  incorporeal  inhe^ritances,  though  they  have  been  ^'°-  Lit.  44- 
iifualfy  demifed,  and  the  ancient  rent  be  thereout  referved,  that     '  *^'  ** 
yet  chis  is  voidable  by  the  fuccelTor  within  thefe  flatutes ;  becaufe 
though  the  rent  referved  be  good  by  way  of  contract  between  the 

leflbr  and  Icffce,  and  that  debt  may  be  maintained  for  recovery 
thereof;  yet,  they  fay,  it  is  not  fuch  2  rent  as  is  incident  to  the 
reverfion,  nor  fhall  pafs  with  it  to  the  fucceflbr  ;  and  therefore  the 
fucceflbr  having  no  remedy  for  the  rent,  fhall  not  be  bound  by 
the  leafe. 

But  this  point  feems  to  have  been  (haken  by  contrary  refolu-  Cro.  jac 
tions  (ince  JeivePs  cafe,  for  fome  books  exprefely  hold  fuch  leafe  jlj*- 
for  years  to  be  good  againft  the  fucceflbr;  becaufe,  they  fay,  he  Ley^y^. 
has  remedy  for  the  rent, by  aclion  of  debt,   and  fay  it  has  been  fo  Palm.  loj. 
adjudged,  and  take  the  diverfity  [a)  between  fuch  leafe  for  years  ^^'^^"  5*»^* 
and  a  leafe  for  life :  alfo,  they  fay,  that  the  rent  iilues  out  of  the  Lev  108.' 
tithes  in  point  of  render,  though  not  in  point  of  remedy,  becaufe  28^0(1.304.. 
no  diftrefs  can  be  taken  for  it ;  but  that  is  fupplied  by  the  action  ^^V^^  j^ 
of  debt  which  lies  for  fuch  rent,  and  fhall  devolve  on  the  fuccef-   [(a)  This'* 
for;  and  that  fuch  rent  xioes  not  lie  only  in  privity  of  contraiij  divcrfuy  is 
^as  a  fum  in  grofs,  but  is  incident  to  the  reverfion,  otherwife  the  "°  °^'^"  °- 

r  1  •         1  1  •  \  CL  '^  import- 

fucceflbr  could  not  have  it,  being-  only  privy  to  the  eftate,  not  to  ancejforthc 
the  perfonal  contra61:s  of  his  predeceflbr  ;  and  to  this  opinion  the  s^eo.  3. 
court  inclined,  but  thought  it  a  point  of  great  confequence,  and  ^^{^"^j  j^^j-gg 
therefore,  to  avoid  it,  gave  judgment  on  another  point  which  was  of  tithes 

clear.  and  other 

incorporeal 
hereditaments  by  ecclefiaftical  perfons,  whether  for  lives  or  for  years,  as  good  as  if  the  leafes  were  of 
corporeal  hereditaments,  and  gives  afticn  of  debt,  to  the  fuccelTor  for  rent  referved  on  freehold  leafes.} 

3.  All  the  books  agree  that  a  leafe  for  three  lives,  or  twenty-  Cro.  jac. 
one  years,  of  a  manor,  with  the  advov.-fou  appendant,  or  of  lands  453^^  ^^^^ 
or  houfes,  and  of  tithes  ufually  let  therewith,  referving  the  ancient  ^  co.V 
Tent,  ^c.  is  good,  and  (hall  bind  the  fucceflbr  within  thefe  flatutes  ;  2  Roll. 
for  though  the  rent  does  not  iiTue  out  of  the  advovvfon,  tithes,  ^c,  vaugh  201 
in  point  of  remedy,  yet  the  rent  is  greater  in  refpect  thereof,  and  204. 

the  fucceflor  has  his  remedy  for  the  whole  rent  upon  the  lands,  or  2  Sand.  303. 
ether  corporeal  inheritances  let  therewith  ;  [fed^nare^  if  the  tithes  ^^°"*  3^3' 
fhould  be  worth  2  or  ^ool. per  aim.  and  the  lands  not  above  4  or 
5  /.  ^c.\)  and  Vaughan  proves  this  from  the  exprefs  words  of 
23  Eli%,  c.  10.  which  are,  Th^t  all  leafes  by  any  fpiritual  or  eccle- 
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fiaftlcal  pevfons,  having  any  lands,  tenements,  tithes,  or  heredita- 
ments, (othei-  than  for  twenty-one  years,or  three  lives, ^r.)  fliall  be 
void  J  fo  that  the  ftatute  plainly  fiiews,  that  fome  way  or  other  tithes 
may  be  leafed  for  twenty-one  years,  or  three  lives  ;  and  if  they 
cannot  be  leafed  fingly,  it  mull  be  with  lands  ufually  letten  there- 
with. 

Therefore,  where  the  dean  and  chapter  of  Nornvich  leafed  a 
parfonage  and  common  of  pnfture,  rendering  rent,  and  i  E.  6. 
iurrendered  their  pofleflions  to  the  king,  and  afterwards  the  king 
granted  the  parfonage,  without  fpeaking  of  the  common  of  paf- 
ture  ;  it  was  held,  that  the  patentee  of  the  parfonage  fliould  have 
all  the  rent,  and  no  apportionment  fiiould  be  in  refpecl  of  the 
common  ;  becaufe  all  the  rent  iilued  out  of  the  parfonage,  and 
nothing  out  of  the  common. 

A  bifhop,  having  an  advowfon  appendant  to  a  manor  in  right 
of  his  biflioprick,  grants  the  advowfon  for  twenty-one  years,  and 
this  was  confirmed  by  the  dean  and  chapter,  yet  held  within  the 
reftraint  of  i  £/iz.  c.  19.  and  void  againlt  the  fucceffor  ;  becaufe, 
as  was  faid,  it  was  not  fuch  an  hereditament  whereout  a  rent 
could  be  rf.ferved  :  but  a  better  reafon  feems  to  be,  becaufe  no 
rent  was  at  all  referved,  and  then,  to  be  fure,  neither  the  prede- 
ceffor  nor  fucceflbr  could  have  any  benefit  thereof  by  way  of 
contra£l:,  or  otherwife  ;  nor  did  it  appear  to  have  been  ufually 
letten. 

The  blfliop  of  Oxford^  having  primam  vejliiratnfive  tonfurnm  of 
certain  lands,  after  i  Eliz.  c.  1 9.  lets  to  the  plaintiff  for  three 
lives,  rendering  the  ancient  rent,  and  dies,  and  his  fucceflbr,  the 
now  defendant,  enters  upon  him,  and  takes  the  hay  :  it  was 
urged,  that  this  was  not  like  the  leafe  of  a  fair,  becaufe  this  con- 
cerned land,  and  was  to  be  taken  upon  the  land,  and  fo  the  fuc- 
ceflbr was  not  without  remedy,  becaufe  he  might  diflrain  the 
grafs  when  it  was  cut :  but  per  curiam,  if  the  bifhop  had 
had  vejluram,  or  priwam  vejltirain^  or  tonfuram^  from  fuch  a 
day  to  fuch  a  day,  this  had  been  fuch  an  hereditament  as  might 
have  been  leafed  ;  for  there  the  bifliop  or  his  lefTee  might  have 
mowed,  and  after  fed  it,  during  that  time,  and  then  the  fucceffor 
might  have  diflrained  the  cattle  j  but  here  the  bifhop  had  only 
primam  'uejliirani^  viz.  only  the  cutting  of  the  grafs  once  within 
fuch  a  time,  and  then  his  interefl  is  at  an  end,  and  he  cannot  after 
feed  it ;  fo  that  it  is  no  hereditament  within  the  ftatute,  whereof 
any  leafe  can  be  made  to  bind  the  fucceflbr. 

It  a  bifhop,  dean,  and  chapter,  or  any  other  perfon  reflrained 
by  thefe  flatutes,  grant  the  next  avoidance  of  any  church  which 
they  have  in  right  of  their  bifhoprick,  deanry,  ^c,  though  with 
confirmation  of  all  perlons  interelled  therein,  yet  the  fucceflbr  fliall 
avoid  it ;  for  this  is  fuch  an  hereditament  as  the  flatutes  intended  to 
reftrain  them  from  binding  their  fucceflbrs  by,  and  no  rent  can  be 
referved  out  of  it ;  for  fuch  grant  of  the  next  avoidance  can  bring 
no  manner  of  benefit  to  the  fuccefl"or. 

It  hath  been  feveral  times  held,  that  bifliopsi  or  other  eccleli- 
aftical  perfons,  are  not  reilrained  cither  by  the  i  Eliz.  c.  19.  or 
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13  E/iz,  c.  10.  from  making  grants  of  copyhold  lands  In  fee,  in  cumb.  253. 
tail,  or  for  liyes,   or  for  any  number  of  years,  according  to  the  ^  '"''^^ 
cufloni  of  the  manor,  and  that   no  confirmation   is  neceflary  to^^°^ '''j 
make  fuch  grants  good,  though  they  are  made  by  a  fole  corpora-  276.  ' 
tion,  as  by  a  bifihop,  prebendary,  t5c.  ^  ,  _,  ^*7'  '^^' 

'  •'  ^'  *  ■''  Leon.  4.     4  Leon.  117.     Heydon's  cafe. 

The  bifliop  of  Winchejlery  5  Eliz.  with  confirmation  of  the  dean  Dyer,37o.b, 
and  chapter,  granted  an  annuity  or  annual  rent  out  of  lands,  par-  ^°^°-  6i. 
eel  of  the  pofleffions  of  his  bilhoprick,  with  claufe  of  diftrefs  to  it,  lio^'ljl 
pro  conftlio  impefifo  ^  impendendo  pro  termino  vitafiia:,  and  died  j  the  Roll.  Rep,- 
grantee    brought  debt  againft    the  executors  of  the   biftiop  for  ^^^'  ^7i« 
arrears  incurred  in  his  lifetime  ;  and  the  only  queftion  was,  whe-  ij°co.*6q^* 
ther  upon  the  i  Eliz.  c.  19.  this  grant  was  void  againft  the  fuccef- 
for,  fo  that  the  grantee  could  not  maintain  a  writ  of  annuity  againft 
him,  but  only  an  a£lion  of  debt  againft  the  executors  of  the  grantor? 
the  cafe  does  not  appear  to  be  adjudged,  but  it  is  cited  in  feveral 
books,   that  the    annuity    was  determined  by  the  death  of  the 
grantor  ;  for  though  this  was  not  parcel  of  the  pofTeflions  of  the 
bifhoprick,  but  only  ifluing  out  of  them,  yet  if  the  fucceflbr  fhould 
be  charged  with  it,   this  would  tend  to  his  prejudice  and   im- 
poveriflnnent,    which  the  ftatutes  intended  to  prevent. 

So,  where  a  writ  of  annuity  was  brought  againft  the  fucceflbr  10  Co.  6r. 
upon  a  grant  made  by  his  predeceflbr,  and   confirmation  by  the  '^i'hopof 
dean  and  chapter,  yet  it  was  adjudged  that  it  would  not  lie,  be-  ^Jg  "^g^ 
caufe  it  was  not  averred  that  it  had  been  ufually  granted^  though  30  Eliz. 
it  M^as  averred  to  be  reafonable  ;  and  it  appears  by  thefe  cafes,  that  ^}-^^-  34S. 
if  to  avoid  this  a£l  a  writ  of  annuity  were  brought  againft  a  parfon  Brfd'-'.'^jo. 
or  vicar,  who  prayed  in  aid  of  the  patron  and  ordinary,  and  upon  S.  C.  cited. 
default,  judgment  were  given  for  plaintiff,  this  iikewife  is  within  the 
equity  of  the  faid  aft,  and  void  againft  the  fuccefTor :  fo,  if  a  writ 
of  annuity  were  brought  againft  a  bifliop  upon  title  of  prefcrip- 
tion,  or  otherwife,  and  judgment  given  againft  him  by  verdi£l  or 
confefhon,  yet  this  is  reftrained  by  i  Eliz.  c.  19.  becaufe  the  bifliop 
is  charged  with  the  annuity  in  refpe£f:  of  the  bifhoprick;  and 
therefore  the  fuccefTor  would  be  charged  with  the  arrears  incurred 
in  the  life  of  the  predecefTor,  as  it  is  held  48  E.  3.  c.  16.  and  fo 
it  would  tend  to  the  diminution  of  the  revenues,  and  impoverifh- 
ing  of  the  church. 

So,  if  a  rent-charge  be  granted  by  any  corporation  reftrained  5  Co,  15.  a. 
by  thefe  ftatutes,  though  this  rent-charge  be  not  parcel  of  their  ^°^^*  ^^i' 
pofleffions,  yet  it  is  againft  the  equity  of  the  ftatutes,  and  void 
againft  the  fuccefTor ;  for  if  bifhops,  and  other  ecclefiaftical  per- 
fons,  were  at  liberty  to  grant  what  rent-charges  they  thought  fit, 
and  that  thefe  fliould  be  good  and  binding  upon  the  fucceflbr,  he 
might  have  his  pofTeflions  fo  clogged  and  incumbered,  as  not  to  be 
able  to  keep  up  hofpitality,  or  fuftain  the  dignity  of  his  funftion, 
and  fo  the  good  defign  of  thefe  a6ls  be  wholly  eluded. 

In  covenant,  plaintiff  declared  of  a  leafe  by  the  predecefTor  of  Vent.  22^. 
the  defendant,  in  which  was  a  covenant,  that  he  and  his  fuccefTors  ^  J^^^'  ^^* 
would  pay  all  taxes  during  the  term,  and  afTigns  for  breach,  that  Uavcnanr 
fuch  a  tax  was  made  by  Parliament  for  the  royal  aid,  and  that  the  v.  Biftop  of 
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plalnt'ifF  was  forced  to  pay  it,  the  defendant  refufing  to  difcharge 
it,  ufide  nciio  accrevit,  ts'c.  and  the  only  quellion  was,  whether  this 
were  fuch  a  covenant  as  fliould  bind  the  fucceflbr  as  incident  to 
the  leafe  by  32  H.  8.  c.  28.  ?  for  it  is  clear,  if  the  bifhop  had  made 
a  covenant  or  warranty,  this  had  not  bound  the  fuccefibr  at  the 
common  law,  without  the  confent  of  the  dean  and  cl;-t"iter  ;  and 
if  it  fliould  now  be  taken  that  every  covenant  would  bi  Ui  .'he  fuc- 
ceflbr, the  fl:atute  of  i  Eliz.  c.  10.  would  be  of  no  effect :  but  it 
was  held,  this  covenant  would  not  bind  the  fucceflbr  ;  i.  Becaufe 
it  is  not  averred  that  fuch  covenants  had  been  ufed  in  former 
leafes,  as  it  ought  to  have  been,  to  prove  it  an  ancient  covenant. 
2.  If  this  covenant  had  been  in  former  leafes,  yet  it  could  not 
bind  to  pay  this  new  tax  by  Parliament ;  but  it  muft:  have  been  in- 
tended only  of  fuch  as  were  then  in  ufe,  viz.  fynodals,  penfions, 
tenths  granted  by  the  clergy,  procurations,  l^fc.  it  was  held 
however,  that  this  covenant  would  not  avoid  the  leafe. 

Of  grants  of  ofiices  by  bi(hops,  ^f .  within  thefe  ftatutes,  vide 
tit.  Offices. 

Rule  6.    Whatjhall  be /aid  a  ufi/al  Letting  to  Farm  upon  the  feveral 
Statutes^  and  by  ivhat  Perfons. 

A  fixth  rule  to  be  obferved  in  the  confl:ru£lion  of  leafes  upon 
thefe  ftatutes  arifes  upon  the  words  of  32  H.  8.  c.  28.  that  that 
(itl  Jlsall  not  extend  to  any  leafe  of  any  manors^  lands^  tenements^  or 
hereditaments,  ivhich  have  not  mofl  commonly  been  letten  to  farm,  or 
occupied  by  the  farmers  for  the  [pace  of  twenty  years  ttext  before  fuch 
Co.  Lit.  leafe  thereof  made.  The  firfl:  conftru6lion  that  prevailed  was,  that 
"4-  *•  this  letting  to  farm  within  the  twenty  years  ought  to  be  by  fom-e 

DeT  106*  perfori  who  had  an  eflate  of  inheritance  therein  ;  and  therefore,  if 
the  heir  in  tail  were  in  ward  of  the  king  for  twenty  years,  and 
during  that  term  the  king,  or  his  grantee,  made  leafes  of  lands  of 
the  ward  which  had  not  been  ufually  letten  or  occupied  in  farm 
for  twenty  yqars  before,  this  letting  them  to  farm  by  the  king,  or 
his  grantee,  during  the  twenty  years  wardfliip,  is  not  fuch  a  letting 
to  farm  within  the  intent  of  the  ftatute,  as  will  enable  the  heir  in 
tail,  when  he  comes  of  age,  to  make  a  leafe  for  twenty-one  years, 
or  three  lives,  of  thofe  lands,  to  bind  his  iflue.  So,  if  fuch  leafe 
were  made  by  tenant  by  the  curtefy,  tenant  in  dower,  or  the  like, 
of  lands  which  before  that  time  had  not  been  mofl:  ufually  letten 
to  farm  for  twenty  years,  their  letting  to  farm  of  fuch  lands  for 
the  greater  part  of  twenty  years,  will  not  impower  the  ifllie  in 
tail,  when  he  comes  into  poflefllon,  to  make  a  binding  leafe  of  fuch 
lands  within  the  intent  of  the  fl:atute  j  for  the  intent  of  the  ftatute 
was  only  to  make  good  leafes  of  fuch  parts  of  the  land  as  had  been 
before  ufually  letten  by  thofe  who  were  owners  of  the  inheritance, 
and  beft  knew  what  was  mofl  proper  to  be  let  out,  and  what  not, 
and  therefore  did  not  intend  to  efliablifii  leafes  made  of  any  other 
poiTcflions  than  thofe,  which  the  owners  of  an  ellate  of  inherit- 
ance therein  had,  for  the  greater  part  of  twenty  yearsj  thought  fit 

te 


EeaCefif  and  €:evmie(  fot  gearier^  7^ 

to  leafe  to  farm  ;  for  if  the  leafes  of  tenant  in  dower,  tenant  by 
the  curtefy,  guardian  by  knight's  fervice,  or  fuch  like,  who,  having 
only  a  particular  eftate  therein,  would  be  for  making  money  of  it 
all,  and  letting  out  the  whole  for  rent  -,  if  leafes  made  by  fuch  for 
eleven  or  twelve  years,  or  more,  according  to  the  time  they  lived 
or  had  intereft  therein,  fliould  be  a  letting  to  farm  within  this 
flatute ;  then  might  the  iflue  in  tail,  when  he  came  into  pofleffion, 
make  a  leafe  for  twenty-one  years,  or  three  lives,  of  the  capital 
mefiuage  or  manfion-houfe,  or,  perhaps,  of  the  whole  eftate,  be- 
caufe  thofe  particular  tenants  had  fo  done  for  eleven  or  twelve 
years,  or  more  ;  and  then  if  fuch  tenant  in  tail  fhould  die  the  next 
day,  his  iflue  would  not  have  a  houfe  to  put  his  head  in  j  which 
never  was  the  intent  of  the  ftatute. 

So,  where  the  temporalties  of  a  bifhoprick  come  into  the  hands  Palm.  175, 
of  the  king,  and  he  keeps  them  twenty  years,  or  more,  and  during  ^-  Biihep 
that  time  lets  to  farm  for  eleven  years,  or  more,  lands  which  had  ^^^'*^'* 
not  been  before  accuftomably  letten,  and  then  appoints  a  fucceflbr 
and  reftores  him  the  temporalties,  he  cannot  by  any  leafe  bind  his 
fucceflbr,  for  thof  lands,  which  had  no  other  warrant  for  his 
leafing  thereof,  than  only  that  the  king,  whilft  the  temporalties 
were  in  his  hands,  had  let  them  to  farm  for  eleven  years  or  more* 
and  he  might  have  let  the  bifhop's  palace,  or  the  demefnes  about 
it  5  and  then  if  the  fucceiTor  might  likewife  make  a  binding  leafe 
thereof  for  twenty-one  years,  or  three  lives,  and  fhould  die,  or  b^ 
removed  foon,  the  mifchief  intended  to  be  remedied  by  the  ftatute, 
in  giving  the  farmers  a  fecure  and  lading  pofTefBon  during  their 
leafes,  would  introduce  a  much  greater  upon  the  fucceflbr,  by 
{hutting  him  out  of  all  the  houfes  and  lands  belonging  to  the 
biflioprick  for  twenty-one  years,  or  three  lives  ;  and  fo,  inftead  of 
maintaining  hofpitality,  as  the  books  fpeak,  would  occafion  nothing 
but  quarrels  and  contentions.  So,  for  the  fame  reafon,  a  letting 
to  farm  by  a  difleifor  or  any  other  who  has  not  a  rightful  eftate 
of  inheritance,  though  it  be  for  the  greater  part  of  twenty  years, 
is  not  a  letting  to  farm  by  fuch  a  perfon  as  will  enable  the  tenant 
in  tail,  bifliop,  or  other  perfon  intended  to  be  provided  for  by  this 
ftatute,  to  make  any  binding  leafe  of  lands  which  were  not  ao^ 
cuftomably  letten  to  farm  for  the  greater  part  of  twenty  years,  by 
thofe  who  had  a  rightful  eftate  of  inheritance  therein. 

But  as  the  mifchief  would  be  great,  on  the  one  hand,  to  con- 
ftrue  the  ftatute  in  fuch  a  manner,  as  would  empower  the  perfons 
before-mentioned  to  determine  of  what  parts  and  pofleflions  leafes 
might  be  made  good  and  binding  againft  the  fucceflbrs,  iflues  in 
tail,  and  other  ptrfons  intended  to  be  bound  by  the  adl ;  fo,  on 
the  other  hand,  a  conftru6lion  not  lefs  hurtful  to  them  feems  to 
have  obtained  upon  the  fame  words  of  the  ftatute  j  which  pro- 
vides. That  itjhall  not  extend  to  any  leafe  of  any  manors ^  lands ^  tene- 
ments^ or  hereditaments  ivhich  have  not  mojl  commonly  been  letten  to 
farniy  or  occupied  by  the  farmers  for  the  fpace  of  tiventy  years  next  be- 
fore  fuch  leafe  thereof  made  ;  upon  which  words  it  is  held,  that  the  Co.  Lit. 
lands  to  be  leafed  within  that  ftatute  muft  be  fuch,  and  fuch  only,  44.  b.  ^ 
as  have  been  letten  to  farm,  or  occupied  for  eleven  years,  or  more,  ^J^i^  '^i^i 
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Mafet.  at  one  or  feveral  times  within  the  twenty  years  next  before  the 
Sir  John  jg-^f^  £q^  tweuty-onc,  or  three  lives,  to  be  made;  fo  that  if  lands 
cafe?^"*  have  been  formerly  let  to  farm  never  fo  long,  or  often,  yet  iif 
the  tenant  in  tail,  or  bifliop,  fliould  keep  them  in  his  own  hands 
fifteen  or  twenty  years,  thefe  lands  cannot  be  leafed  for  twentv- 
one  years,  or  three  lives,  to  bind  the  ifTue  or  fucceflbr,  till  they 
have  undergone  a  probation  of  twenty  years  longer,  and  within 
that  time  have  been  letten  to  farm,  or  occupied  by  farmers  for 
eleven  years,  or  more  :  fo,  if  the  temporalties  come  to  the  hands 
of  the  king,  and  he  fliould  keep  the  lands  ufually  letten  in  jiis  own 
hands  forty  or  fifty  years,  more  or  lefs,  and  then  reftore  the  tem- 
poralties to  the  fucceflbr,  he  mufl  then  begin  to  let  them  to  farm, 
till  they  have  run  out  in  farmers  hands  eleven  years  at  lead,  other- 
wife  he  can  make  no  leafe  for  tuenty-one  years,  or  three  lives, 
within  this  Tcatute.  So,  if  a  difleifor  after  a  leafe  for  twenty-one 
years,  or  three  lives,  expired,  enter  upon  the  bifhop,  or  tenant  in^ 
tail,  and  hold  the  lands  twenty  years,  or  more,  and  then  the  bifhop, 
or  tenant  in  tail,  or  their  ilTue  or  fuccefTor,  enter,  though  thefe 
lands  were  demifeable,  and  actually  demifed,  within  the  ftatute, 
but  juft  before  the  difleifor  entered,  yet  now  they  cannot  be  again 
leafed  for  twenty-one  years,  or  three  lives,  till  they  have  been  in 
farmers  hands  for  eleven  years  at  lead ;  and  fo  it  is  in  the  power 
of  the  king,  the  dilTeifor,  nay  of  the  bifnop,  or  tenant  in  tail  him- 
felf,  to  evade  and  elude  the  intent  of  the  a61:,  by  keeping  the  lands 
ten  or  twelve  years  in  their  hands  ;  and  though  they  die,  or  are 
removed  prefently,  yet  the  fucceflbr  or  iflue  can  have  no  benefit  of 
the  ftatute  till  after  eleven  years  at  leaft. 
(s)  Where  Thefe  reafonings  and  inftances  were  prefTed  and  urged  in  a 
thecafewas,  ^^^  ^.^j-g  j^y  '^'•wifdett  and  Chief  Juflice  Keetifig,  againft  IVindkam  and 
Archbidiop  Moretoft^  and  they  thought  them  fo  confiderable,  that  it  put  them 
of  York  in    upou  finding  out  a  more  eafy  and  natural  conftru6tion. 

J 604,  made 

a  leafe  for  three  lives,  rendering  the  ancient  rent;  in  iS'^o,  this  leafe  was  furrendcred,  and  the  lands 
lemained  unlet  till  1662,  when  the  archbifhop  made  a  leafe  thereof  to  the  plaintift''s  lefTjr,  rendering, 
the  fame  rent  as  was  referved  in  1604,  and  died,  and  the  tht;n  archbifhop  entered,  and  let  to  the  de- 
fendant ;  and  whether  thefe  lands,  not  having  been  let  fmce  1630,  could  be  lejfed  again,  was  the  quef- 
tion  i"  and  Twifden  and  Keeling,  for  the  reafons  herein  mentioned,  held  they  might.  Lev.  212. 
Sid.315,416.     Raym.  165.      2  Keb.  213,  Pemble  V.  Stein. 

For  they  held,  that  the  claufe  confided  of  two  parts  in  the  dif- 
junftive,  and  if  either  of  them  were  obferved,  it  was  fufficient  to 
warrant  the  leafing  for  three  lives,  or  twenty-one  years,  within 
the  intent  of  the  ftatute  :  the  words  are,  that  that  a5l  JJmll  not  ex- 
tend to  any  leafe  of  any  manors^  lands  ^  &c.  ivk'tch  have  not  mojl  com' 
mofily  been  letten  to  farm  ;  this  is  the  firft  part  of  the  disjunQive, 
and  is  general  :  the  other  part  is,  jor  occupied  by  the  farmers  thereof 
by  thefpace  of  twenty  years,  &c.  and  they  thought  the  moft  na- 
tural and  genuine  meaning  of  the  words  to  be,  that  the  lands  to  be 
leafed  muft  either  be  fuch  as  have  been  moft  commonly  letten, 
that  is,  fuch  as  are  not  reputed  part  of  the  demefnes  of  the  biftiop- 
rick,  or  fuch  as  have  been  occupied  by  the  farmers  thereof  by  the 
fpace  of  twenty  years,  ^c,  that  is,  if  the  bifhop  has  let  out  pare 
of  his  demefnes  to  farm,  and  the  occupation  of  the  farmer  has 
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been  approved  for  twenty  years  together,  as  not  any  ways  incon- 
venient to  the  bifhop,  the  Itatute  will  prefume  that  they  are  lands 
fit  to  be  let.  And  as  to  the  authorities  againit  this  opinion,  Tnvifden 
faid,  in  Mallefs  cafe,  that  point  canic  in  unneceirarily;  and  Keeling^ 
that  it  came  in  on  a  foolifh  argument,  and  therefore  was  of  no 
great  weight;  and  fo  in  Sir  y<ilm  Mervw\  cafe,  the  point  never 
came  in  queftion,  but  only  ditlumfuit  pro  lege  \  and  as  to  my  lord 
Cokey  (though  he  were  a  grave  and  learned  man,)  yet  he  was  not 
infallible,  nor  did  he  defire  to  be  accounted  fo,  and  this  opinion  of 
his  was  not  judicial,  that  if  it  had  come  to  an  argument  he  might 
poflibly  have  thought  otherwife  ;  for  Keeling  fiiid  himfelf  was  of 
that  opinion,  till  he  came  to  confider  the  cafe,  and  weigh  the  incon- 
veniencies  of  that  cordlruQion  :  and  it  was  faid,  that  queen  Eli- 
zabeth kept  the  temporalities  of  the  bifliop  of  Ely  above  twenty 
years  in  her  hands,  and  yet  no  queflion  of  his  leafes  after  :  and 
they  faid  likewife,  that  the  lord  Coke's  inference  was  falfe,  and  not 
warranted  by  the  flatute,  viz.  that  if  it  had  been  leafed  for  eleven 
yeai-s    it  would  be  fufficient ;  for  the  fivfl  part  of  the  flatute,  as 
to  leafing,  feems  to  refer  to  a  more  ancient  time  :  alfo  it  was  held, 
that  if  the  other  conftru£lion  prevailed,  thefe  lands,  or  any  other 
which  continued  unlet  for  eleven  years,  could  never  after  be  let 
again  for  twenty-one  years,  or  three  lives,  becaufe  they  were  not 
mod  accuftomably  letten,  b'f.,  by  the  fpace  of  twenty  years, 
which  makes  it  the  more  reafonable  to  reje6t  fuch  conftru6tion : 
fedqiiarty  if  by  letting  them  again  to  farm  for  eleven  years,  or 
more,  the  power  given  by  the  flatute  to   leafe  for  twenty-one 
years,  or  three  lives,  be  not  fet  up  again  ?  but  quare^  whether  fincc 
as  it  appears  before,  the  letting  to  farm  by  the  king,  or  a  diffeifor, 
t^Cy  is  not  fufficient  within  this  flatute,  whether  likewife  their 
keeping  it  in  their  hands  for  eleven  years,  or  more,  be  of  any  pre- 
judice to  the  bifhop,  or  his  fucceffors,  or  to  the  tenant  in  tail,  or 
his  iffue  ?  for  if  the  flatute  only  intended  letting  to  farm  by  the 
bifhop  or  tenant  in  tail  himfelf,  then  all  the  objedions  bcfcre- 
mentioned  feem  to  lofe  their  force,  unlefs  where  the  bifliop,  or 
tenant  in  tail,  keep  the  lands  undemifed  in  their  own  hands  for 
eleven  years  or  more. 

A  leafe  made  by  the  predecefTor  of  the  plaintiff  for  three  lives,  Cro.  Ellz. 
.rendering   rent,  and  confirmed  by   the    dean  and   chapter;  the  \j'^^^^°l 
•defendant  claiming  under  it  avers  that  it  was  the  ufual  and  an-  ^^■^  Scorey. 
cient  rent,  and  the  land  ufually  demifed  ;  the  plaintiff  replies,  that 
it  was  ufually  before  that  leafe  retained  in  the  hands  of  his  predecef- 
fors  for  hofpitality,  and  traverfes  abfque  hoc,  quodfuit  magis  ufualiter 
dimijfai   Is'c.   it  was  held  a  good  traverfe ;  for  flnce   32//.  8. 
e.  28.  appoints  that  the  ancient  rent  fliall  be  referved,  it  is  thereby 
implied  that  the  land  fhould  have  been  ufually  demifed,  otherwife 
the  ancient  rent  cannot  be  referved. 

Another  thing  required  by  the  flatute  is,  that  thefe  leafes  be  Co.  LU. 
made  of  lands  ufually  letten  to  farm,  ^^.,  upon  which  words  it  ''^^^'^^^^  ^^ 
hath  been  adjudged,  that  a  demife  by  copy  of  court-roll  is  fuIB-  Cro.jac.76; 
cient ;  for  that  is  in  judgment  of  law  but  an  eftate  at  will ;  and  a  Jon.  29. 

^  IQ,  without   Moor, 759. 
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5  Co.  5.  b. 
Ld.  Mount- 
joj's  cafe. 


!Lcarci8i  anrj  CetrnijS  foe  fjear^, 

Nvithoutqueftion,  lands  demlfed  at  will  by  thofe  who  liave  the  in« 
heritance,  rendering  rent,  are  lands  accudomaMy  letten  to  farm 
within  the  faid  adl ;  and  fo  it  was  ruled  7  Eliz,  in  Sir  John  Mer- 
vitt's  cafe,  where  tenant  in  tail  let  a  copyhold  by  indenture,  render- 
ing the  fame  rent  as  before,  and  held  a  good  leafe  within  32  H.  8. 
c.  28.  and  Williams  faid,  he  had  known  it  thrice  fo  adjudged  in  his 
time,  in  the  cafe  of  tenant  in  tail. 

But  where  tenant  in  tail  had  power,  by  a  particular  a6t  of  parlia- 
ment, to  make  leafes  for  life,  lives,  years,  or  at  will,  after  the 
cuftom  of  the  manor,  yielding  the  true  and  ancient  rent,  iJc,  and 
he  made  a  leafe  both  of  freehold  and  copyhold  by  a  deed  at  com- 
mon law,  referving  fuch  a  rent ;  this  was  held  not  to  be  warranted 
by  the  ftatute  as  to  the  copyhold,  becaufe  the  ftatute  fpeaks  of 
leafes  at  will  by  the  cuftom  of  the  manor  ;  which  imports,  that  the 
ftatute  did  not  intend  that  copyholds  fliould  be  demifed  otherwife 
than  they  were  before  the  ftatute,  and  that  was  by  copy  of  court- 
roll,  not  by  a  leafe  for  years,  and  the  rent  to  be  refer ved  thereon 
was  cuftomary  rent,  not  rent  upon  a  leafe  for  years  at  common 
law. 


Moor,  593. 
Leon.  306. 
Carter  v. 
Ciaypole. 
Six.  128. 


Rule '7.   What  Rent  is  to  be  referved :  Atid  hertin^ 
I.  That  there  muft  be  a  Rent  referved. 

As  to  this  the  ftatute  is  exprefs  that  a  rent  muft  be  referved ; 
and  therefore  where  the  college  of  all  All  Souls  in  Oxford  made  a 
leafe  without  refervation  of  any  rent,  though  it  was  but  to  try  a 
title,  yet  it  was  held  void,  the  ftatute  being  exprefs  and  pofitive  ; 
and  therefore  no  conftruclion  or  pretence  can  be  urged  to  avoid 
the  ftatute  :  but  in  that  cafe  it  did  not  appear  that  no  rent  was 
referved,  but  only  the  plaintiff  had  not  fliewn  that  there  was  any 
referved,  and  yet  there  might  be,  in  the  leafe  ;  and  if  not,  the 
defendant  ought  to  flaew  it  j  and  fo  the  exception  difallowed. 


a.  That  tills  Rent  muft  continue  due,  and   be  payable  to  the 
Leffors  and  their  Succeffors. 

5  Co.  6.  a.  This  alfo  is  fo  ftri61:ly  required  by  the  ftatute,  that  it  hath  been 
held,  that  if  a  bi(hop,  tenant  in  tail,  ^c,  make  a  leafe  of  land,  the 
ancient  rent  whereof  was  10/.  and  referve  but  5  /.  per  annum  during 
his  life,  and  10 1,  per  annum  after  his  death,  to  the  iffue  or  fuc- 
ceflbr,  yet  this  leafe  ftiall  not  bind,  becaufe  the  rent  originally  re- 
ferved was  not  purfuant  to  the  ftatutes ;  though  there  can  be  no 
pretence  of  prejudice  to  the  iffue  or  fucceffor,  more  than  if  the 
biftiop,  or  tenant  in  tail,  &c-,  ftiould  releafe  the  rent,  or  any  part  of 


it,  during  their  own  lives,  which  furely  they  may  do  : 


ideo  quitre  ? 


3.  That  fuch  Rent  muft  be  the  fame,  or  more  in  Quantity  than 
hath  been  referved  within  twenty  Years  next  before  fuch  Leafe 
made:  And  herein^ 

I.  WhaC 
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I.  "What  (hall  be  faid  to  be  the  ancient  Rent,  where  Variety 
of  Rents  have  been  referved,  or  fomething  formerly  refcrved 
nov/  omitted  or  varied. 

As  to  this,  where  variety  of  rents  have  been  referved,  as  for-  Hard.  325, 
merly  10/.  then  20/.  then  30/.  and  laftly  40/.  per  ann.  or  3^6. 
e  contra  formerly  40/.  then  30/.  then  20  A  and  laftly  10/.  Ar.trobus', 
per  ann  ,-  the  10/.  in  the  one  cafe,  and  the  40/.  per  ann.  /-trHaJe. 
in  the  other  cafe,  are  the  rents  to  be  referved  on  any  new 
ieafe  to  be  made ;  but  with  this  diverfity  between  leafes 
made  by  virtue  of  the  feveral  ftatutes  before-mentioned,  and 
leafes  by  virtue  of  powers  in  private  conveyances  and  fet- 
tlcments  ;  for  upon  leafes  made  by  virtue  of  the  feveral  ftatutes 
before-mentioned,  this  was  the  meafure  immediately  after  thefe 
afts  pafled,  and  muft  continue  fo  ftill ;  becaufe  the  fame  a£ls  being 
to  warrant  every  fuccelTive  ieafe  as  well  as  the  flrft,  there  can  be  no 
variation  of  the  rent  in  any  other  Ieafe  to  be  made  from  the  rent, 
which,  upon  conftru6lion  of  thofe  ftatutes,  was  in  the  firft  Ieafe, 
made  by  virtue  thereof,  fettled  to  be  the  antient  and  unaccuftomed 
rent ;  and  confequently,  the  variety  of  rents  in  fuch  leafes  muft: 
have  been  only  before  the  ftatutes :  but  upon  leafes  made  by  virtue 
of  powers  in  private  conveyances  and  fettlements  at  this  day,  re- 
ferving  the  old  and  accuftomed  yearly  rent,  or  the  moft  ancient 
and  accuftomable  yearly  rent,  there,  the  rent  referved  on  any  Ieafe 
then  in  being,  or  upon  the  kafe  made  laft  before  fuch  fettlement 
or  conveyance,  feems  to  be  the  meafure  of  the  refervation  upon 
any  Ieafe  after  to  be  made  by  virtue  thereof;  for  the  intent  of 
fuch  power,  as  well  in  fuch  fettlements  as  upon  the  feveral  a£ls 
before-mentioned,  was  only  that  they,  who  were  to  make  leafes 
by  virtue  thereof,  ftiould  not  put  the  eftate  in  any  worfe  condition 
than  it  was  at  the  time  of  fuch  fettlement,  or  of  thofe  a£ls  made, 
but  keep  it  in  the  fame  plight  and  condition  as  it  then  refpe£lively 
was ;  and  the  rent  referved  laft  before  the  making  of  fuch  fettle- 
ment, or  of  tliofe  ads,  may  well  be  called  old  or  ancient  in  refpeilii 
of  the  new  rent  to  be  referved  on  fuch  Ieafe,  to  be  made  after  fuch 
fettlement,  or  after  thofe  acls.  But  the  Lord  Coivpery  in  the  cafe 
of  Lord  [a)  Mohtm  and  Orby,  feemed  to  make  a  doubt  of  this  con-  (a)  2  Vem. 
ftru£tIon  of  the  words  ancient  and  accujlomahle  rcnt^  and  thought  53 *•  S4*« 
the  laft  rent  no  certain  rule  to  go  by;  for  fuppofe  it  were  leafed  chan.isy. 
once  at  a  greater,  and  twice  at  a  lefs  rent,  he  thought  the  ancient  s.c.  Giil>, 
rule  muft  be  that  referved  on  the  firft.  Ieafe ;  for  the  two  laft  may  ^i*  ^^P^ 
be  made  by  a  tenant  in  fee,  who  was  not  bound  to  referve  the  an- 
cient rent,  but  might  let  it  for  nothing,  if  he  pleafed  :  but  upon 
the  32  i/.  8.  c.  28.  or  the  fame  vv^ords  in  private  powers,  'oiz,  fo 
much  yearly  rent,  or  more,  as  hath  been  moft  accuftomably 
yielded  or  paid  within  twenty  years  next  before  fuch  leale  thereof 
made,  if  a  greater  rent  had  been  refsrved  before  the  twenty  years, 
yet  the  referved  within  the  twenty  years,  though  it  were  kfs,  muft: 
be  the  meafure  of  the  refervation  upon  leafes  to  be  made  by  virtue 
of  that  ftatute,  or  of  private  pov/ers,  worded  in  the  fame  manner. 
But  if  within  tl;e  twenty  years  it  had  been  let  once  at  a  greater 
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and  twice  at  a  lefs  rent,  then  the  queftion  will  remain,  which  of 
the  refervations  M'ill  be  the  meafure  of  the  rent  to  be  referved  on 
[Where  the  any  two  ncw  leafes  to  be  made  ?  and  how  far  the  opinion  of  my 
'^v,'-"k  T  Lord  Chancellor  Coivper  will  outweigh  the  opinions  of  my  Lord 
tent  has  iccn  Chief  JulUccs  Ha/t'  and  Hok  is  confiderable,  though  their  opinions 
referved  fecm  to  fix  a  Handing  rule  to  go  by,  whereas  his  leaves  it  at  great 
within  the  uncertainty,  from  which  no  rule  can  be  formed  ;  for  it  may  have 
years,have  been  let  twicc  formerly  at  a  lefs  rent,  and  once,  on  the  lafl;  leafe, 
been  fome-  at  a  greater ;  and  if  the  firft  refervation  in  this  cafe,  being  greater, 
times  with     £}j^u  [jg  ^YiG  rule,  why  fliould  not  the  two  firft,  in  this  cafe,  though 

fines,  and  ,  -/,•;  r         r  i  ••j 

fometimes  "ley  are  lets  ;  lor  his  realon  leems  to  turn  upon  the  priority  and 
without,  antiquity  of  the  rent,  fo  that  the  firft  rent,  according  to  his  opinion. 
Lord  Cow-     ^^^^  ^j^g  j^^  rent,  according  to  their  two  opinions,  are  to  be  the 

per  s  rule  -    ,         '  -  .         o  r  ' 

feemsthe       meaiure  ot  the  reiervation. 

beft  :  in  any  otlier  circumftances  Lord  Holt's  rule  appears  to  be  the  more  proper  one.  See  Pow.  on 
Powers,  549-] 

6  Co.  37.  In  fome  cafes,  leafes,  by  virtue  of  thefe  ftatutes,  will  be  good, 
^^°- J**^-  though  there  be  an  omifiion  of  things  formerly  referved,  or  a  vari- 
Lit.  44.  b.  ation  in  the  rent  referved  in  point  of  time  :  therefore,  where  the 
Moor,  759.  dean  and  chapter  of  Worcejler  were  feifed  of  the  manor  of  H.  in 
Dean  and  £gg^  -j^  right  of  their  church,  of  which  manor  one  G.  was  copy- 
Worcefter's  holder  for  life,  under  the  ancient  rent  of  8  s.  and  8  d.  payable  at 
cafe.  the  four  quarter-days  of  the  year,  and  heriotable  at  the  death  of 

[Com.  Rep.  jj^g  tenant,  and  the  copyholds  of  that  manor  were  grantable  by 
Coventry  v.  cuftoiii  for  three  lives  •,  the  dean  and  chapter  24  Eliz.  by  inden- 
Coventry.]  ture  under  their  common  feal,  demife  the  laid  lands  to  G.  and  his 
affigns  for  the  lives  of  A.,  B.,  and  C,  and  the  furvivor  of  them, 
rendering  Ss.  and  8  d.  half-yearly,  and  without  refervation  of  any 
heriot ;  and  after  this  leafe  made  the  dean  dies,  and  his  fucceflbr 
and  the  chapter  enter  to  avoid  this  leafe  upon  i^Eliz.  c.  10. 
(among  other  reafons);  i.Becaufe  the  ancient  rent  was  not  re- 
ferved by  reafon  of  the  lofs  of  the  heriot.  2.  Becaufe  the  rent 
was  not  payable,  as  it  ufed  to  be  ;  for  before,  it  was  payable 
quarterly,  and  novi^,  it  is  referved  payable  half-yearly,  which  is 
not  fo  beneficial  to  the  fucceflbr  :  but  it  was  adjudged,  that,  not- 
withftanding  thefe  objedlions,  the  leafe  was  good,  and  ftiould  bind 
the  fucceflbr  ;  for  the  13  Eliz.  c.  10.  does  not  avoid  any  leafe,  if 
the  accuftomed  rent  or  more,  be  referved  ;  and  here  the  accuf- 
tomed  rent  is  referved,  and  the  omiflTion,  or  lofs  of  the  heriot,  is 
not  material,  becaufe  that  was  not  a  thing  annual  or  depending 
upon  the  rent,  but  perfe<5lly  cafual  and  accidental.  2.  That 
though  the  rent  was  formerly  referved  quarterly,  and  now  half- 
yearly,  yet  the  leafe  is  good,  and  fo  would  have  been  if  it  had  ' 
been  referved  only  yearly ;  for  the  words  of  the  z€t  are,  ivhereupon 
the  accujlomed  yearly  rent,  or  more^Jhall  be  referved ;  fo  that  if  the 
rent  be  referved  yearly,  the  words  of  this  a£l  are  fatisfied,  and 
this  word  yearly,  not  being  in  Mountjoys  cafe,  makes  the  differ- 
S  Ct.  4.  b.  ence.  And  yet  this  rent  had  not  all  the  beneficial  qualities  the 
5-  ^*  other  rent  had  ;  for  whilft  it  continued  copyhold,  the  lord  might 

have  entered  for  a  forfeiture  upon  the  denial  or  non-payment  of 
the  rent,  which  now,  upon  this  leafe  thereof,  at  common  law,  he 
cannot  do. 

If 


Eufaen  and 
DexHiis. 
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If  the  rent  was  anciently  payaWe  in  gold,  and  it  is  now  referred  S  C"-  4-  !>• 
payable  in  filver,  this  leafc  fliould  not  bind  the  fuccefibr;  for  the  ^' 
variation  may  be  prejudicial  to  the  heir  or  fuccelfor,  by  the  fall  of 
filver  ;  and  though  the  fame  may  be  faid  were  it  referved  in  gold, 
as  it  ufed  to  be,  yet  by  continuing  the  fpecies  of  refcrvation  formerly 
made,  the  leflbr  hath  ufed  all  the  precaution  the  ftatute  requii'ed, 
and  the  accidental  fall  after  can  be  no  ways  imputed  to  him. 

But  if  a  qu-irter  of  corn  was  anciently  referved,  and  now  a  leafe  5  Co.  4.  b. 
is  made,  rlerving  eight  bufiiels  of  corn,  this  is  good  ;  for  the  re- 
fcrvation is  the  fame  both  ii^  ..juality,  value,  and  nature,  and  diitcrs 
only  in  words. 

A  precentor  or  chanter  of  St.  Pdul'st  being  feifed  of  the  par-  P^^t.  106 
fonage  of  5.,  in  Jure  carJafiiZj  leafed  a  portion  of  tithes  for  two 
years,  renderin;:,  ^  I.  per  ami.  and  referving  pafturage  for  a  colt  in 
the  land  of  the  leflee  ;  and  the  leafe  being  expired, his  fucceffor  made 
a  leafe  for  twenty-one  years  of  the  faid  portion  of  tithes,  render- 
ing 8  /.  per  ann,  but  omitted  the  running  of  the  colt  j  yet  the  leafe 
was  held  good,  becaufe  it  was  a  thing  referved  out  of  the  lands  of 
the  firll  lelTee  only,  which  the  fucceffor  could  not  referve,  fuch 
firft  lefiee  not  being  his  tenant  of  the  tithes  :  otherwife  perhaps,  if 
the  refer\'ation  liad  been  general. 

2.  In  what  Manner  fuch  Refervation  is  to  be  made. 

All  that  feems  neceflary  here  to  be  obferved  is,  that  there  muft 
be  a  particular  mention  or  fpecification  of  the  fum  intended  to  be 
referved,  as  well  upon  leafes  to  be  made  by  virtue  of  thefe  ftatutes, 
^s  upon  leafes  by  virtue  of  powers  in  private  conveyances  and  fet- 
tlements  ;  for  otherwife  the  heir,  or  fuccsflTor,  would  be  put  to 
infinite  trouble,  vexation  and  expence,  if  the  refervation  might  be 
allowed  to  be  made  in  the  fame  or  as  general  terms,  as  the  power 
itfelf  was  \  and  the  necellity  of  averring  and  proving  what  was  the 
ancient  and  accuftomable  rent  were  to  lie  upon  them- 

Therefore,  where  a  bifhop  was  feifed,  in  right  of  his  biflioprick,  Cro.Car.  $5. 
of  three  manors  which  had  been  ufuaily  let  together  at  the  rent  2!"^°  "' 
of  32/. /»^>-fl/7«.  and  made  a  leaie  01  the  laid  three  manors,  except  ^Keb.  3S0. 
fuch  and  fuch  parts  thereof,  rendering  the  ancient,  ufual,  accuf- 
tomed  yearly  rent,  and  the  rents  and  fervices  at  the  days  and 
times  ufuaily  accuftomed,  without  fpccifying  any  rent  or  fum  in 
particular;  it  was  adjudged,  that  this  leafe  (hould  not  bind  the 
fucceflbr,  becaufe  the  ufual  and  accurtomed  rent  was  -^il. per  aim. 
-where  all  the  faid  three  manors  had  been  let  without  any  ex- 
ception j  whereas  now  part  being  excepted,  that  which  was  the 
ufual  and  accuftomed  rent  for  the  whole,  cannot  be  faid  the, 
ufual  and  accuftomed  rent  for  part ;  and  then  the  reference 
being  general  to  the  ancient  and  accuftomable  rent,  nothing  at 
all  is  referved,  and,  by  confequence,  the  fucceflor  is  not  bound 
by  fuch  leafe.  This  appears  to  be  the  reafon  in  the  book  for 
the  avoidance  of  that  leafe,  and  being  fufficient  for  the  pur- 
pofe,  there  needed  no  other :  bat  it  will  appear  by  the  following 
cafe,  that  if  the  whole  three  n'ianors  had  been  let  without  any  ex-. 

Vol,  IV,  G  ception. 
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ception,  yet  the  refervation  in  fM/sh  general  terms  would  have  bccil 
fufficient  to  have  avoided  the  leafe. 
Trin.  1706.        Fition  Gerard  was  tenant  for  life,  with  power  to  make  leafes  for 
t"  ^ri^M^V      twenty-one  years,  or  three  lives,  fo  as  upon  every  leafe  of  fuch 
and  Orby."     lands  as  have  been  ufually  letten,  and  fines  taken  for  them,  the 
Eq.  Abr.       old  accuftomed  rent,  or  more,  be  yearly  referved  •,  and  fo  as  upon 
343.  pi.  5.   eyej.y  leafg  ^^l  other  lands   not  ufually  letten,  or  fines  taken  for 
531/543.      them,  there  be  referved  the  bed  improved  rent  that  can  be  gotten 
Glib.  Eq.     for  the  fame,  and  the  leffees  to   execute  counterparts  thereof. 
Rep.  45.       pitton  by  indenture  2 1  Decanb.  1 702,  demifes  to  the  defendants  all 
Chan.  257.    fuch  iauds  as  have  been  ufually  letten,  and  fines  taken  for  them,  for 
sChan.Rsp.  ninety-nine  years,  if  three  perfons  fliould  fo  long  live,  with  a  re- 
'^M  J   -     fervation  in  thefe  words,  yielding  2in^  paying  therefore  the  re/pe£live 
old  and  accujlomcd  yearly  rents  ;   and  if  this  refervation  was  purfu- 
?nt  to  the  power,  was  the  queftion  ?    And  my  Lord  Chancellor 
Cciwper,  being  affilled  with  the  two  Chief  Juftices  Holt  and  Tre- 
vory  decreed,  that  this  leafe  was  not  good  to  bind  the  remainder- 
man;  but  my  Lord  Chief  Juftice  Holt  differed  in  opinion,  and 
held   this  leafe  good."     i.  Becaufe  the  refervation  being  in  the 
very  words  of  tlie  power,  if  the  power  was  good,  the  refervation 
muft  be  fo  too  ;  for  the  fame  words  mult  have  the  fame  meaning 
in  both  ;  and  if  a  fum  certain  had  been  referved,  yet  it  muft  have 
been  averred  to  have  been  the  ancient  and  accuftomable  rent,  or 
more  ;  and  therefore  this  refervation,  in  the  words  of  the  power, 
may  be  helped  by  fuch  an  averment,   and  confequently  is  good. 

2.  That  if  any  of  the  lands  comprifed  in  this  leafe  had  not  been 
anciently  let,  though  the  refervation  in  fuch  manner  as  to  them 
would  be  void,  yet  the  leafe  would  remain  good  as  to  the  others. 

3.  Though  all  the  lands  were  comprifed  in  this  one  deed  of  leafe, 
yet  the  remainder-man,  who  is  to  have  all  the  deeds  in  his  cuftody, 
might  eaHly  diflinguifh   them,  as   well  as  if  they  had  been  let 

[i  Burr.       \,y  feveral  Icafe^,  as  they  were  formerly.     But  my  Lord  Chancel- 
'^^■•'  lor  and  Trevor  held  this  leafe  void  againft  the  remainder-man, 

and  not  purfuant  to  the  power,  i.  Becaufe  it  was  never  intended 
that  the  words  of  the  power  ihouki  be  turned  verbatim  into  a  re- 
fervation in  leafes  ;  and  to  fay,  that  if  the  words  in  the  power  are 
good,  they  cannot  be  bad  in  the  refervation,  is  a  (Irange  pofition. 
Suppofe  in  tiie  power  to  make  leafes  it  were  provided,  that  in 
every  fuch  leafe  there  fhould  be  inferted  fuch  covenants  as  are 
ufual  in  leafes  in  that  county,  and  a  leafe  were  made  in  the  very 
words  of  the  power,  would  this  be  good  ?  Certainly  not ;  nor. 
could  it  be  aided  by  any  fpecial  verdicl:,  finding  the  covenants' 
ufual  in  that  county.  2.  The  queftion  in  this  cafe  is  not  betweefi 
the  lefTor  and  lelTee  (between  whom  perhaps  the  leafe  may  be 
good,  and  the  rent  recoverable) ;  but  the  queftion  is,  as  to  the 
remainder-man,  whofe  remainder  and  inheritance  is  to  be  charged 
by  a  power  which  is  to  be  taken  ftri£tly,  and  is  not  purfued  j  for' 
•the  intent  thereof  was,  that  a  certain  rent  might  be  referved  upon 
every  leafe  to  be  made,  fo  that  he  in  remainder  may  know  how  to 
come  at  it.  and  form  his  aQIon  for  the  recovery  thereof,  which, 
as  this  refervation  is,  he  cannot  do,  but  will  be  involved  in  per- 
5  P"tual 
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petual  controverfy  and  uncertainty ;  for  he  mud  not  only  aver 
and  avow  that  che  fum  he  diftrains  for  is  the  ancient  rent,  but 
muft  alfo  prove  it ;  for  if  the  tenant  can  fliew  another  more  an- 
cient rent,  then  he  may  nonfuit  the  remainder-man,  and  fo  totki 
quoties  he  diftrains  or  avows  for  any  rent,  the  tenant  by  fhewing 
that  another  rent  has  been  referved,  may  baffle  him  arfid  keep  the 
land  in  fpite  of  his  teeth,  without  any  rent  at  all,  tiil  he  is  fo  lucky 
as  to  hit  upon  the  true  fum  referved  upon  every  feveral  leafe, 
which  will  be  very  difficult  for  him  in  remainder  to  do,  and  is  no 
ways  agreeable  to  the  power.  But  if  a  certain  fum  had  been  re- 
ferved, and  the  counterpart  fliewn  under  the  tenant's  hand,  he; 
muft  either  (hew  a  more  ancient  rent,  or  it  will  be  prefumed  for 
the  plaintiff;  and  if  he  fhould  fhew  one  more  ancient,  the  confe- 
quence  of  that  will  be  the  avoiding  of  his  own  leafe,  which,  to 
imagine  he  ftiould  attempt,  is  abfurd ;  and  without  defeating 
the  leafe  he  can  never  avoid  payment  of  the  rent  when  it  is  re- 
ferved in  certainty ;  but  as  it  is  referved  here,  it  is  wholly  uncer- 
tain. And  my  Lord  Chancellor  faid,  it  was  the  firft  attempt  that 
ever  was  made  to  delegate  the  power  generally  that  was  to  have 
been  executed  particularly,  and  was  a  new  invention  tending  to 
introduce  perjury,  forgery,  and  frauds,  and  therefore  was  not  to 
be  countenanced. 

So,  in  the  fame  cafe,  where  tenant  for  life  had  made  a  leafe  of  LordMohun 
the  lands  not  ufually  letten,  referving  therefore  the  beft  and  moft  ^'  ^^  ^' 
improved  rents  for  the   fame,   according  to  the  words  of  the 
power ;    this  was  held  fo  utterly   uncertain,  that  nothing  was 
offered  to  fupport  it. 

But  a  cafe  was  therein  cited,  where  Mr.  Venahles  of  Chejhire  had  Lewfon  v. 
power,  by  a  fettlement,  to  make  leafes  of  lands  anciently  demifed,  ^'^^°^' 
referving,  at  leaft,  \id.  for  every  Cheplre  acre  ;  and  he  made  a  gj_  76.^^* 
leafe  of  all  the  lands  anciently  demifed,  refervifig  all  the  rent  in- 
tended to  be  referved ;  and  though  thefe  words  were  very  general 
and  uncertain  in  themfelves,  the  refervation  was  held  good,  be- 
caufe  it  might  eafily  be  afcertj:ined  by  the  reference  of  \2  d.  at 
leaft,  for  every  Chejhire  acre,  becaufe  it  is  known  what  a  Chejhire 
acre  is ;  and   that  may  by  admeafurement  be  at  all  times  afcer- 
tained,  and  depends  not  upon  uncertain  evidence. 

[So,  where  a  power  was  given  to  leafe,  provided  that  two  parts  Audley  v. 
in  three  of  the  improved  value  be  referved  as  a  rent,  and  the  re-  ^q'J|/^„, 
lervatlon  was  made  in  the  very  terms  of  the  power  ;  it  was  holden  g^. 
that  the  leafe  was  neverthelefs  good  ;  and  that  unlefs  proof  were 
made  of  a  greater  value  than  had  been  conftantly  paid  and  ac- 
cepted of  by  the  remainder-man,  fuch  fum  muft  be  taken  as  two 
parts  in  three  of  the  full  value  of  the  premifes  at  the  time  of  mak- 
ing the  leafe,  which,  or  the  greater  value,  if  fo  proved,  was  to  be 
continued  to  be  paid,  whether  the  premifes  rofe  or  fell  in  value.] 

A  precentor  of  St.  Paul's  made  a  leafe  of  lands,  the  ancient  Hard.  315. 
rent  whereof  was  40  /.  and  a  couple  of  capons,  and  he  now  re-  ^j^^^q^^^^" 
ferves  only  the  40  /.  and  takes  a  covenant  from  the  lefTee  to  pay 
yearly,  over  and  above  the  40  /.  a  couple  of  capons,  or  6  j-.  and 
8  d.f  yet  this  was  held  fuch  a  covenant  as  amounted  to  a  rcferva-- 
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tlon,  and  therefore  the  leafe  good  againft  the  fucceffor.  But  as  the 
leafe  in  this  cafe  was  made  to  baron  and  feme,  and  the  baron  only 
covenanted  in  that  manner,  which  would  not  bind  his  wife  if  (lie 
furvived ;  fo  for  that  reafon  it  was  holden  the  fucceffors  would 
not  be  bound. 


tey,74-77' 
Cro.  £li«. 
-340,  341. 
Tanfield  V. 
B-ogers. 


Cro.  Jac. 
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3  Bulf.  290. 
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Cro. Car.  23, 
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3.    Where   the  Addition  of   more  L?nd,   with  or  without  the 
Addition  of  more  Rent,  fliall  avoid  fuch  Leafes. 

Tenant  in  tail,  or  any  fpiritual  perfon,  in  right  of  the  church, 
feifed  of  a  manor  whereof  the  copyholds  and  ferv'ces  have  not 
ufually  been  let,  but  only  the  freehold  demefnes,  makes  a  leafe 
of  the  whole  manor,  referving  fuch  a  fum  only  as  amounted  to 
the  ancient  rent :  this  leafe  Ihall  not  bind  the  iffue  or  fucceflbr. 
But  where  the  refervation  was  feveral,  viz.  referving  the  ancient 
rent  in  certainty  for  the  lands  anciently  let,  and  another  diftin£l 
rent  for  the  copyhold  and  fervices,  not  ufually  before  letten  -,  the 
leafe  was  holden  to  be  good  as  to  the  lands  anciently  let,  becaufc 
for  them  the  ancient  rent  was  referved. 

A  prebend  ufually  let,  with  exception  of  all  crab  treCvS,  ^c.  at 
17/.  per  nnn.  was  now  let  for  three  lives  at  that  rent,  without  the 
exception,  and  adjudged  that  the  leafe  was  void  to  bind  the  fuc- 
ceflbr,  becaufe  there  was  more  let  than  had  been  anciently  ;  for 
by  the  exception  of  the  trees,  the  fruits  and  boughs,  and  foil  it- 
felf,  were  excepted,  which  now  by  this  leafe  pafs  to  the  lellse  ;  and 
fo  more  being  let  than  formerly,  it  is  not  warranted  by  ,2  H.  8. 
c.  28.  and  then  the  rent  thereout  referved  cannot  be  faid  to  be  the 
ancient  rent,  and,  by  confequence,  is  made  void  againft  the  fuc- 
ceffor by  3  ^  Eliz.  c.  I  o. 

Tenant  in  tail  by  fpecial  aQ  of  parliament  having  authority  to 
make  leafes,  k^c.  reddendo  verum  (^  arttlquum  redditum,  makes  a 
leafe  of  lands  anciently  demifed,  and  of  an  acre  of  wafte  not  before 
demifed,  referving  the  ancient  rent,  and  fo  much  more  as  the  acre 
of  wafte  was  worth ;  and  yet  held,  that  this  addition  of  acre  of 
wafte  fpoiled  the  whole  leafe,  becaufe  the  rent  being  entire  in  the 
refervation  iffued  out  of  the  whole,  and  out  of  every  part  thereof, 
and  the  acre  of  wafte  being  never  demifed  before,  it  could  not  be 
faid  verus  ^  aritiqiius  redditus,  which  iffued  out  of  that  which  never 
before  yielded  any  rent  at  all. 

If  two  farms  have  ufually  been  let  feverally,  the  one  for  20  /. 
and  the  other  for  10/.  and  a  bifliop,  tenant  in  tail,  ^c.  makes  a 
leafe  of  both  together,  rendering  30/.  per  ann.  and  dies,  l^c.  this 
leafe  fhall  not  bind  the  iffue  or  fucceffor,  for  the  ancient  rent  iffu- 
ing  formerly  out  of  the  two  farms  feverally,  accord uig  to  the  aforcr 
faid  proportion,  now  iffues  wholly  out  of  each,  and  out  of  every 
part  of  each  j  and  where  before  the  rents  were  feveral,  now  they 
are  entire ;  and  it  was  faid  to  be  but  wantonnefs,  to  fave  parch- 
ment and  paper,  to  join  them  together  in  one  leafe,  when  they 
were  ufually,  and  ought  to  have  been  let  feverally ;  and  there 
was  no  neceffity  or  colour  of  convenience  to  join  them  in  one 
leafe  j  and  if  he  might  join  two,  he  might  as  well  join  twenty, 
8  which 
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which  would  be  very  prejudicial  to  the  fucceffbr,  fince  it  is  a  kind 
of  feignory  and  prerogative  to  have  feveral  tenants  :  therefore,  if 
40  /.  pet'  nun.  had  in  that  cafe  been  referved  for  the  two  farms, 
which  is  10/.  per  ami.  more  than  the  ancient  rent  of  both;  yet 
this  (hall  not  bind,  not  becaufe  more  is  referved  than  the  ancient 
rent,  (for  that  the  ftatute  allows,)  but  becaufe  by  their  being  join- 
ed, if  the  tenant  (hould  prove  infolvent,  the  lofs  would  be  greater 
upon  the  ilTue  or  fucceflbr. 

Devifee  for  life,  with  power  to  make  leafes,  whereupon  the  old  Leon,  147, 
and  accullomed  yeaily  rent  Ihall  be  referved,  entered  and  built  a  '''•^• 
new  houfe  upon  the  land,  and  then  made  a  leafe  for  twenty-one  Nafli*"*^ 
years,  referving  only  the  ancient  rent,  l^c. :  it  was  infifted,  that 
this  could  not  be  faid  to  be  the  ancient  rent,  becaufe  part  of  it  is 
ifluing  out  of  i'i:e  nev/  houfe :  but  the  juftices  would  not  fufFer  it 
to  be  argued,  but  held  the  rent  to  be  well  enough  referved. 

4.    Where  a  Referv^tion  of  the  whole  Rent,  or  only  pro  Rata 
on  a  x-.eafe  of  Part,  Ihall  be  good. 

On  a  fpecial  verdidt  the  cafe  was  in  fubftance  no  more  than  Mod.  203. 
this  :  A  biihop  feifed  of  two  manors  in  right  of  his  bifhoprick,  ^  Mod.  57. 
which  had   ufually  been  let  for  67/.    i  j-.  ^  d.  per  atmum^  now  L^^'^s"^^* 
makes  a  leafe  for  twenty-one  years  of  one  of  thofe  manors  only,  595. 
referving  the  whole  rent :  and  if  this  was  a  good  leafe  within  the  ^"iiexf. 
ftatute  I  Eliz.c.  10.  v/as  the  queflion  ?  The  objections  againft  \t  l\' 
were  :    i.  That  the  remedy  for  the  rent  was  not  fo  ample  and  bene-  119.  165. 
ficial  as  it  was  before  ;  for  before,  the  rent  iffued  out  of  both,  now,  ,^^9- 
out  of  one  only,  and  the  ftatute  is  to  be  taken  ftridtly,  to  prevent  needk  v". 
dilapidations  and  decay  of  fpiritual  livings.     2.  That  this  was  not  Lynam. 
the  old  accuftomed  rent,  becaufe  it  did  not  iffue  out  of  the  fame 
lands,  but  out  of  lefs ;  and  if  that  be  allowed,  you  may  leave  but 
a  moiety  or  quarter  part,  or  but  one  or  three  acres,  to   anfwer 
100/.  per  annum.     3.  It  was  objedled,  that  now  the  biftiop  could 
not  leafe  the  other  manor  at  all ;  for  if  for  the  ancient  rent,  per- 
haps it  is  not  worth  fo  much  \  if  for  lefs,  it  is  not  the  ancient 
rent :  or  fuppofing  he  could  leafe  the  other  manor  for  lefs  rent, 
yet  the  ancient  rent,  which  the  ftatute  chiefly  defigned  to  provide 
for,  will  not  be  at  all  the  better  fecured  ;  for  now  behig  referved 
out  of  one  manor  only,  that  will  be  the  only  fund  to  anfwer  it  for 
the  future  ;  and  if  the  value  of  lands  fhould  fall,  as  probably  they 
may,  there  will  be  no  fufficient  fecurity  or  diftrefs  for  the  old  rent, 
though  perhaps  the  new  rent,  being  lefs,  will  be  abundantly  fe- 
cured :  and  of  this  opinion  was  Vaughan  and  Ellis;  \i\xt  Athiiis 
and  Wvidhani  held  it  a  good  leafe  :  and  after  the  death  of  Vaughan^ 
North  being  of  the:  fame  opinion,  it  v/as  adjudged  a  good  leafe,  and 
this  judgment  affirmed  in  B.  R.  upon  a  writ  of  error ;  for  the  an- 
cient rent  being  referved,   the  ftatute  is  fatisfied,  and  what  is  not 
in  leafe  is  in  the  bifliop's  own  hands.     And  though  the  diftrefs  for 
the  ancient  rent  be  not  fo  large,  yet  the  biftiop  cannot  complain, 
having  the  refidue  of  the  lands  in  his  own  h..nds,  or  out  upon  an- 
other leafe  :  and  by  Windhamy  if  a  biftaop  ihould  enlarge  a  garden 
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oi  orchard,  it  would  be  unreafonable  fo  to  tie  him  up,  as  to  forctf 
him  to  hold  the  refidue  of  the  tenancy  in  his  own  hands,  and  never 
fufFer  him  to  deniife  it  again,  becaufe  he  cannot  referve  the  ancient 
rent,  as  that  ifTiied  out  of  every  part  of  the  old  land  :  but  he  agreed, 
that  if  the  bifhcp  in  this  cafe  had  made  a  leafe  of  both  manors, 
referving  the  ancient  rent  out  of  one  of  thern  only,  this  would  not 
have  been  good  to  bind  the  fucceiTor,  becaufe  he  departed  with 
the  whole  land  chargeable  with  the  ancient  rent,  and  yet  confined 
,  the  fucceiTor's  remedy  for  fuch  rent  to  part  of  the  lands  only  :  but 

in  this  cafe  he  having  the  reliduc  of  the  lands  in  his  own  hands, 
'  .  it  is  clearly  out  of  the  mifchief  of  the  llatute. 
5  Co.  5,  6.  If  lands  ufually  let  at  fuch  a  rent  defcend  to  two  coparceners  in 
tail,  each  may  let  her  own  part,  referving  rent  pro  rata  :  for  it 
would  be  unreafonable  that  the  frowardnefs  or  perverfenefs  of  one 
filler,  in  not  complying  to  join  in  a  leafe  with  the  other  filler, 
fhould  hinder  them  both  from  making  leafes  at  all :  and  the 
dcfcent,  which  caufed  the  coparcenary,  was  an  a£l  of  law,  which  . 
they  could  not  prevent  or  hinder,  and  the  acls  of  law  do  no  injury 
to  any  one.  So,  if  a  manor  was  ufually  let  at  loj".  per  annum 
rent,  and  a  tenancy  efcheats,  and  then  a  leafe  is  made  of  the  whole 
manor,  referving  lo s. per  a^inunj,  this  is  good,  though  the  rent 
hTues  alfo  out  of  the  tenancy,  and  that  never  was  in  leafe  before; 
for  the  efcheat  was  the  a£l  of  law,  and  by  that  the  feigiiory  being 
extinfl  ought  not  to  turn  to  tlie  prejudice  of  the  lord.  But  if  the 
lord  had  purchafed  the  tenancy,  he  could  never  have  leafed  it  with- 
in 32  i/.  8.  c.  2S.  or  the  other  ftatutes,  becaufe  the  purchafe 
was  his  own  a£l ;  and  therefore  the  tenancy  having  never  been 
leafed  before,  no  ancient  rent  can  be  referved  thereout,  no  more 
than  a  minor  which  had  never  been  leafed  can  now  be  leafed  by 
virtue  of  any  of  thofe  ftatutes. 
Co.  Lft.  The  books  are  not  agreed,  whether  a  bifhop,  tenant  in  tail,   or 

^.yh.  gj^y  fpiritual  perfon,    C5'c.   of  lands  ufually  let  for  a  certain  rent, 

-?o.  '^  ^^y  make  a  leafe  of  part  thereof,  referving  rent  pro  rata  •■,  but  the 
5C0. 4, 5.  better  opinion  feems  to  allow  of  fuch  leafing  («),  becaufe  this  in 
[f^^.'^^,  effeft  is  the  ancient  rent ;  and  otiierwife,  perhaps,  they  could  not 
the  Touch-  Icafs  at  all,  if  they  had  not  a  power  of  dividing  the  great  farms  -, 
ik)ne,p.z79.  and  Jilounijofs  cafe,  which  is  contrary,  they  fay,  was  adjudged 
n  tenant  m  ^j^qj^  ^  private  a6l  of  parliament  for  enabling  a  particular  tenant 
Jet  a  part  of  i^  tail  to  make  leafes,  which  neither  his  eftate  nor  the  law  wo^ild ' 
h  that  hath  allow  of  (as  the  leafe  there  was  for  300  years):  but  upon  the 
"f  ^^", ,      other  ftatutes,  if  all  the  circumllances  thereby  required  are  ob- 

cuitoHiabiy-  '  .  .       '  * 

let,  and  re-  fcrvcd,  a  leafe  of  part,  rendering  a  proportionable  rent,  feems  to 
ferrethe  have  no  inconvenience  in  it,  or  be  any  ways  againft  the  true 
'"?''**        meaning  of  the  ftatutes. 

rattiy  or  o 

more  than  after  the  rate  ;  this  is  not  a  good  ieafc.  And  it  feemeth  to  be  cxeeedingly  doubtful,  whe- 
ther bilhops,  &c.  have  the  power  of  dividing  their  eflates,  and  leafing  thtm  out  in  fmaller  parcels : 
for  as  the  ivhok  eftate  is  no  longer  anfwerable  for  the  •zvhjle  rent,  the  fecurity  is  leHened  by  fuch 
a  divifion;  and  there  may  pofiibly  be  an  entire  deficiency  of  lemedy  for  portions  of  the  rent,  by 
reafon  of  the  failure  of  tenants,  dcricicn:y  of  diftrefs,  poJuce,  &c.  of  the  parcels  out  df  which  they  are 
payable.  Wheii  therefore  a  divifion  is  deemed  neceifary,  it  hath  been  judged  fafcft,  on  account  of  this 
fojjihle  injury  to  the  fuccefTor,  to  apply  for  the  aid  of  tlie  legifla'.ure.  See  two  afts  to  this  purpofc  in  tiie 
34;h  and  3  5tli  of  the  prefent  king  cnipowtiing  the  Biihop  of  Ely  to  grant  out  eftates  belonging  to  his  fer 
in  feveral  fmaller  parcels. — Hoc'cvcr,  in  point  of,  fa£t,  partitions  have  been  maJe  without  the  fan^lion ' 
of  parliam'^nt,  ifA  that,  under  the  opinio.-  of  fome  A  \.\%  aWclt  lav.ycr:  in  the  prcifciTiOii.     life  jurf")  f.  j 
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Rule  8.   That  fuch  Leafes  mi'Jl  7iot  he  made  ivithout  Impeachment  of 

Wajle. 

The  lad  rule  to  be  obferved  in  the  making  of  leafes  uport  thefe  Co.  Lit.  4;^^ 
ftatutes  is,  that  they  muft  not.be  made  without  impeachment  of  ''•  45-  ^' 
wafte.     Though  this    is  exprefsly  provided  for  in  the  32  if.  8.  Dcanaiid'*' 
c.  28.  only,  yet  it  hath  been  refolved  upon  the  iiEli-z.  c.  10.  and  Chapter  of 
held  upon  1  Eli-z.  c.  19.  that  the  feveral  perfons  therein  refpec-  Wof«fter'3 
lively  mentioned  are  by  the  equity  thereof  reftrained  from  making  p^i^^  .^g^ 
leafes  difpunifhable  of  wafte  :  for  if,  as  the  preamble  fpeaks,  long  Comp.  in- 
and   unreafonable  leafes  are  the  chiefeft  caufes  of  dilapidations,  ^^^^'  iS7» 
and  the  decay  of  all  fpiritual  livings  and  hofpitality,   much   more 
would  they  be  fo  if  they  were  made  difpunifnable  of  wafte ;  and 
therefore  thofe  ftatutes  being  made  to  prevent  fuch  unreafonable 
leafes  for  the  future,  muft,  by  confequence,  prohibit  the  power 
of  committing  or  fufFering  wafte.     But  if  bifhops  be  not  reftrained 
by  I  E/iz.  c.  19.  from  making  fuch  leafes,  yet  they  muft  at  leaft  be 
confirmed  by  the  dean  and  chapter,  otherwife  they  will  be  void  by 
32  i/.  8.  c.  28. 

And  although  they  are  confirmed,  yet  if  the  lefiee  (hould  go  uCo.  49, 
about  to  commit  wafte,  he  may  be  ftopped  by  prohibition,  and  at-  ^p '','-. 
tached  if  he  perfift  in  it ;  for  fo  may  the  bifliop  himfelf,  or  any  Moor,  917*. 
ecclefiaftical  perfon,  if  they  commit  wafte,  either  in  cutting  down  Zaker'scafe. 
the  timber  trees,  or  pulling  down  or  defacing  the  houfes  or  pof-  g  ^;°""  ^^^' 
fefllons  of  the  church  :  and  fuch  wafte  is  alfo  a  good  caufe  of  de-  Hob.  3&, 
privation  ;  and  as  the  bifliop  or  other  ecclefiaftical  perfon  cannot  Drury  v. 
juftify  the  doing  of  fuch  wafte,  other  than  for  reparations,  fuel,  or     j^^"^* 
fuch  like  neceflaries,  no  more  can  their  tenants  or  lellees,  who  de-  Codb.  259. 
rive  under  them.  aBuif.  279. 

But  where  a  prohibition  was  moved  for,  to  hinder  a  parfon  from  sid.  152. 
the  digging  of  lead  and  coal  mines  in  his  glebe,  the  court  denied  ^''-  ^°l- 
it,  becaufe  he  having  the  fee  in  him  in  as  high  a  manner  as  ever  count  de  * 
any  body  will  have  it,  if  he  cannot  open  the  mines,  they  v/ill  ne-  Rutland's 
ver  be  opened  at  all.     Nor  is  this  opening  of  mines  any  caufe  of  "'^ 
deprivation  by  the  canon  law  :  and  the  reafon  of  prohibiting  the  ^^^  ^^  ^.y^ 
cutting  down  of  trees  in  the  church-yard  by  35  -£^.  i-  J^^t-  2.  is,  downforthe 
becaufe  they  were  planted  in  defence  of  the  church,  and  alfo  «pa'rofthe 

-      -      i  .     ^    .  .  n      ^  Aj-'r-j-       chancel  or  ot 

becaufe  fuch  cuttmg  them  down  is  wafte  *.     And  it  is  laid  m  the  church 
one  book,  that  the  parfon  hath  fuch  an  eftate  in  him,  that  he  may  by  the  ftat. 
maintain  an  a£lion  of  wafte,  for  wafte  in  cutting  down  trees  by 
his  termors. 

Note ;  Leafes  may  be  made  without  impeachment  of  wafte  two  6  Co.  3^. 
ways ;   i .  Exprefsly  by  words  in  leafe,  declaring  the  fame  :    or,  Cro.  Car, 
2.  Impliedly  by  conftrudion  of  law;  as  if  a  leafe  be  made  for  ^a* 
life,  the  remainder  for  life,  this  is  difpunilhable  of  wafte,  and  fo 
not  warranted  by  the  ftatutes  •,  becaufe  in  wafte  the  place  wafted 
is  to  be  recovered,  as  well  as  treble  damage,  which  the  rever- 
fioner  in  this  cafe  cannot  do,  without  deftroying  the  intermediate 
eftate  for  fife. 

But  if  a  leafe  be  made  to  one  for  three  lives,  this  leafe  is  good,  6  Co.  37. 
becaufe  it  is  not  difpunilhable  of  wafte,  and  the  occupant,  if  any 
>    •  G  4  happen. 
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happen,  fhall  be  punifhed  for  wafte  within  the  ftatute  of  GlouceJ- 
ter,  c.  5.  which  gives  an  a(3;ion  of  warte  againft  any  one  that 
held  in  any  manor  for  term  of  life  or  years  ;  and  an  occupant  in 
this  cafe  holds  for  term  of  life. 

(F)  Of  Leafes  by  Parfons,  Vicars,  and  others,  with 
refped;  to  other  Qualifications. 

A  S  to  leafes  made  by  parfons,  vicars,  and  others,  having  bene- 
"^^  fices  or  promotions  with  cure  of  fouls,  thefe  things  are  to 
be  obferved  : 
Co.  Lit.  44..  I .  That  parfons  and  vicars  are  exprefsly  excepted  out  of  3  2  //.  8. 
Comp.  In-  ^  28.  J  fo  that  they  are  not,  as  other  fole  corporations,  enabled 
by  that  ftatute  to  make  any  leafes  to  bind  their  fucceflbrs  without 
the  confirmation  of  the  patron  and  ordinary,  but  remain  as  they 
did  perfe(Si:ly  at  common  law,  for  any  thing  in  that  ftatute. 
2.  That  they  are  not  reftrained  by  12  Eliz.  c.  10,  from  making 
leafes  for  twenty-one  years,  or  three  lives  :  but  then  fuch  leafes 
niuft  not  only  be  confirmed  by  the  patron  and  ordinary,  but  muft 
alfo  be  made  with  conformity  to  the  eight  rules  or  qualities  men- 
tioned, otherwife  they  will  not  bind  the  fucceflbr.  3.  They,  as 
well  as  others,  are  reftrained  by  13  Eliz.  c.  10.  from  making 
leafes  for  any  longer  time,  notwithftanding  any  confirmation  or 
conformity  to  the  rules  before-mentioned. 
Moor,  pi.  But  it  is  neceffary  that  the  lelTor  be  a  prieft  ;  for  if  a  mere  lay- 

^j°'  p..        man    be    inftituted    and    induQed    to    a    benefice,  and   make   a 
-^j.  ieafe  for  twenty-one  years,  or  three  livesj  which  is  confirmed  by 

i<.oii.  Abr.     the  patron  and  ordinary,  and  then  the  Incumbent  be  deprived  quia 
jZ-e'  -,         '''^''^  Inicus ;  yet  the  Ieafe  remains  good,  and  fliall  bind  his  fuc- 
2^3.'       '     ccffor,  becaufe  it  was  made  by  a  parfon  de  faclo  pro  tempore^  where- 
of the  law  takes  cognizance  by  the   folernnity  of  his   inftitution 
and  induction  ;  and  the  people  can  take  notice  of  no  other.     So, 
if  the  parfon  were  after  deprived  for  contradling  matrimony  when 
the  law  was  that  priefts  could  not  marry,  or  for  not  reading  the 
articles  within  two  months,  izc.  yet  his  leafes  being  confirmed 
by  the  patron  and  ordinary  remain  good  againft  the  fucceflbr,  as 
well  fince  the  ftatutes  before-mentioned,  as  they  did  at  common 
law  before  the  making  thereof;  becaufe  being  made  by  a  lawful 
incumbent  pro  tempore  exijlente,  they  ought  not  to  be  impeached 
by  any  fubfequent  acSt  or  negltcl  of  the  parfon. 
Cro.  Jac.  But  if  he  who  makes  fuch  Ieafe  be  but  a  fuppofed  incumbent, 

^'*'  or  be  in  a  church  by  a  fuper-inftitution,  or  the  like  feeming  title, 

BiiTiop  of  3nd  fo  be  reputed  the  legal  incumbent,  he  cannot  make  a  Ieafe  to 
ofibry's  bind  after  his  death,  or  the  death  of  the  true  incumbent :  there- 
fore, where  ^.  was  made  lawfully  bifliop  of  Ojjory  in  the -time  of 
Ediu.  6.  and  after,  in  the  time  of  Queen  Mary,  B.  was  confe- 
crated  bifhop  of  that  diocefe,  living  >/.,  who  was  not  deprived, 
and  then  B.  made  a  Ieafe  of  parcel  of  the  pofleflfions  of  the 
biflioprick,  and  then  A.  died,  and  B.  furvived  him  about  three 
years ;  yet  after  his  death  it  was  adjudged,  that  this  Ieafe  fhould 

not 


cafe. 
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not  bind  the  fucceflbr,  becaufe  it  was  a  voluntary  aft,  and  tended 
to  the  impoveriftiing  of  the  fucceflbr,  and  A.  not  being  deprived, 
continued  biftiop  ilili ;  fo  that  the  confecration  of  B.  was  a  mere 
nullity,  and  never  made  him  bifiiop  of  that  diocefe  :  but  yet  they 
held,  that  all  judicial  adls  done  by  B.  as  inftitutions,  certificates, 
iifc.  were  good,  becaufe  they  were  neceflary,  and  could  then  be 
performed  by  no  other. 

So,  if  one  were  appointed  bilhop  of  a  diocefe,  but  never  or-  Bro.  tit. 
dained  or  confecrated,  (as,  it  is  faid,  in  the  time  of  Ed.  6.  fome  ^"''"'  ^^' 
were  not,)  then  leafes  made  by  fuch  biihops,  thou^^h  confirmed  by 
the  dean  and  chapter,  will  not  bind  their  fucceflbrs,  becaufe  for 
want  of  ordination  and  confecration  they  are  no  biihops  at  all, 
and  confequently,  their  acts  null  and  void  in  themfelves.  But  if 
one  were  lawful  bilhop  at  the  time  of  making  fuch  leafe,  no  de- 
privation after  will  avoid  the  leafe,  becaufe  there  was  nothing 
wanting  when  it  was  made,  and  the  deprivation  after  fhall  not 
impeach  that  which  was  good  in  itfelf  before. 

If  the  incumbent,  be  he  clerk  or  layman,  were  under  the  age  Bro.  tit. 
of  twenty-one  years  at  the  time  of  making  a  leafe,  yet  fhall  not  ^^^>  *** 
his  fucceflbr  avoid  it  for  this  caufe,  if  there  was  nothing  elfe 
wanting  ;  for  though  he  ought  not  to  have  been  admitted  under 
age,  yet  after  fuch  admiiTion  he  continued  rightful  parfon  till  de- 
prived, and  then  all  acts  done  by  him  in  the  mean  time  continue 
good  and  unavoidable  ;  and  in  his  politick  capacity,  as  parfon,  his 
age  is  not  material  or  imputable. 

Though  leafes  made  by  parfons  or  vicars  be  in  all  refpefts  well 
made,  yet  by  non~refidence  they  become  void  by  virtue  of  the 
ftatute  i^)  Eliz.  c.io.  which  is  as  followeth ;  viz.  "  That  the 
**  livings  appointed  for  ecclefiaftical  minillers  may  not  by  corrupt 
**  or  indired:  dealings  be  transferred  to  other  ufes,  be  it  enadled, 
**  That  no  leafe  hereafter  to  be  made  of  any  benefice  or  eccle- 
**  fiaftical  promotion  with  cure,  or  any  part  thereof,  arid  not  being 
"  impropriated,  fiiall  endure  any  longer  than  while  the  leflbr 
«*  (hall  be  orderly  refident,  and  ferving  the  cure  of  fuch  benefice, 
"  without  abfence  above  eighty  days  in  any  one  year,  but  that 
«*  every  fuch  leafe  immediately  upon  fuch  abfence  fhall  ceafc  and 
«  be  void,  and  the  incumbent  fo  offending  fhall  for  the  fame  lofe 
**  one  year's  profit  of  his  faid  benefice,  i^c.  -and  that  all  charg- 
«  ings  of  fuch  benefices  v/ith  cure  with  any  penfion  or  profit  out 
*'  of  the  fame  to  be  yielded  or  taken,  other  than  rents  upon 
**  leafes  to  be  made  according  to  the  meaning  of  this  aft,  fhall 
«*  be  utterly  void  :  Provided,  that  every  parfon,  by  the  laws  of 
«*  this  realm  allov/ed  to  have  two  benefices,  may  demife  the  one 
*<  of  them,  upon  which  he  fhall  not  be  then  mofb  ordinarily  refi- 
**  dent,  to  his  curate  only  that  fhall  there  ferve  the  cure  for  him  ; 
**  but  fuch  leafe  (hall  endure  no  longer  than  during  fuch  curate's 
**  refidence  without  abfence  above  forty  days  in  any  one  year." 

This  ftatute,  though  it  extends  only  to  thofe  who  have  the  cure  2  Roll.  Abr. 
of  fouls,  yet  by  reafon  of  the  multiplicity  of  parfonages  and  vi-  ^,^J^  ^^^ 
carages  in  Eiiglandy  hath  been  held  to  be  a  general  law,  whereof  ,  Brownl.' 
the  judges  are  bound  to  take  notice,  without  pleading  it.  2-3.    ^Co.  120. 

Upon 


9© 
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Yelv.  io6. 
Brownl.2o8 
Jenning  v. 
Hiiichwait. 


Upon  an  aQion  of  trefpafs  brought,  and  not  guilty  plcadecJ, 
the  jury  found  the  defendant  vicar  of  D.  and  that  he  fuch  a  day 
leafed  his  vicarage  to  J.  S.  for  three  years,  rendering  rent,  which 
J.  S.  afligned  one  acre,  parcel  thereof,  to  the  plaintiff,  and  that 
the  defendant  was  abfent  feveral  quarters  in  one  year,  viz.  fixty 
days  in  each  quarter:  it  was  adjudged  for  the  defendant,-  that 
this  was  fuch  an  abfence  as  avoided  his  own  leafe  within  that 
llatute. 

So,  it  is  faid  to  have  been  adjudged,  that  if  a  parfon  be  ab- 
fent at  feveral  times,  viz.  ten  days  at  one  time,  and  twenty  days 
at  another,  and  fo  till  eighty  days  be  fulfilled  in  one  year,  that  this 
is  fuch  a  non-refidence  within  the  flatute  as  fhall  avoid  his  leafe. 

And  yet,  where  it  was  found  by  fpecial  verdift,  that  a  parfon 
made  a  leafe  of  his  glebe  and  tithes,  and  was  abfent  by  the  fpace 
of  eighty  days  in  a  year ;  yet  becaufe  it  was  alfo  found  that  he 
did  upon  all  occafions  refort  to  his  parifh,  and  perform  divine 
fervice  in  the  church  four  days  in  a  week,  and  duly  Terve  the  cure 
thereof,  though  he  lived  in  another  parifli,  which  was  a  non- 
fuch  a  con-  refidcnce  within  the  ftatute  H.  8.  yet  this  was  not  fuch  a  non- 
vouid'°en-  refidence  as  fhould  avoid  his  leafe  within  the  ftatute  of  13  E/iz, 
tireiy  defeat  c.  2o.  for  that,  they  held,  muft  be  a  non-refidence  for  eighty 
the  ftatute,    rfays  together  at  one  time  in  the  year. 

for  at  this  ^  ^  ^ 

rate  an   incumbent  need  be  refluent  only  five  days  in  one  yea 
Rep.  228. J 


Noy,  116. 
Sidner  v. 
Calvert. 


Bulf.  III. 
Sheppard  v. 
Twoulfie. 
[This  caCe 
in  Bulftiode 
hath  been 
fince  denied 
to  be  law  : 


Quilter  V.  Muflendlne,  Gilb.  Eq* 


Degg.  126. 
[[a)  This 
allegation  is 
clearly  un- 
neceflary. 
Mills  V. 
Dtbridge, 
£uab.  zio.j 


Degg.  126. 


Doe  V.  Bar- 
ber, 2  Term 
Rep.  749. 
Cro.Eliz.gg 
Goihal  and 
Kindie- 
marfti.  Cro. 
Hiz.  490. 
larl  of  Lin- 
coin  V. 
Hoikins. 


3  Eulf.  202. 

Rudge  and 
Thom<iS. 


By  this  it  appears,  the  fureft  way  to  avoid  the  leafe  (if  the 
cafe  will  bear  it)  is,  to  allege  the  abfence  for  eighty  days  toge- 
ther (a),  becaufe  then  the  cure  muft  moft  certainlybe  negledled :  but 
fince  it  alfo  appears,  that  if  the  cure  were  not  negledted,  though 
the  abfence  were  for  eighty  days  in  a  year  at  feveral  times,  that  this 
fhould  be  no  avoidance  of  the  leafe  ;  therefore  the  other  cafes, 
which  hold  the  abfence  at  feveral  times,  till  eighty  days  be  accom- 
pliflied  in  a  year,  fufficient  to  avoid  the  leafe,  muft  be  intended 
fuch  an  abfence  as  was  accompanied  with  the  negle£l  of  the 
cure  ;  otherwife,  the  cafes' will  not  be  confiftent  and  uniform.    . 

And  note ;  Where  any  leafe  becomes  void  for  abfence  above 
eighty  days,  no  confirmation  of  the  patron  and  .ordinary  can 
fave  it,  [In  fuch  cafe  it  is  merely  void,  and  the  leflee  cannot 
maintain  an  eje£lment  even  againft  a  ftranger,  who  enters  with- 
out any  colour  of  title.]  s  -^ 

If  an  information  be  brought  on  the  ftatute ,  1 3  ^/z'z.  c.lo» 
or  if  that  ftatute  be  pleaded  to  avoid  a  leafe,  bond,  or  covenant, 
it  ought  to  be  faid,  not  that  the  incumbent  was  abfent,  but  alfo 
that  he  was  abfent  eighty  days  ^  ultra  :  for  to  fay. eighty  days, 
and  nothing  more,  is  not  fufficient  within  this  ftatute,  which  fays 
above  eighty  days^  for  he  may  be  abfent  eighty  days,  and  come 
again  in  the  night  of  the  80th  day ;  and  if  fo,  he  is  no  offender 
within  this  ftatute  ;  and  therefore  it  ought  to  be  exprefsly  alleged, 
and  not  by  implication.  ^  ■    .-  .    . 

So,  it  muft  alfo  be  fald^  that  he  was  abfent  eighty  days  £3* 
ultra  in  a  year  j  Otherwife  it  will  fiot  be  good,  for  fo  is  the  ftatute 
exprefsly.  "  " 

■  Alfo, 
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Alio,  it  mufl  be  fiiewed  that  the  incumbent  was  voluntarily  ab-  Cro.  Eijz. 
fent  (d) ;  for  if  he  were  abfent,  or  did  not  ferve  the  cure,  by  reafon  59°-  Moor, 
of  ficknefs,  fufpenfion,  or  becaufe  he  was  inhibited  by  the  ordi-  e'co.  •'i. 
nary  from   ferving  the  cure,  or  was  ejedled  by  any  out  of  the  Butler  and 
parfonage-houfe,  or  upon  the  account  of  any  other  reftraint,  this  p°°*'p!? 
is  no   fuch  abfence  as  will  avoid  any  leafes,  ^c,  within  thefe   joo.    Coi- 
ftututes.  lins  V. 

,Vau^han, 
Afoor, 448.  [(a)  But  it  is  now  fettled,  that  it  is  not  necefTary  to  aver  that  the  abfence  was  voluntary, 
for  if  it  be  otherwlfe,  it  is  matter  of  excufe,  which  it  lies  upon  the  parfon  to  fliew.  Mills  v.  Etheridge, 
Bunb.  210.  Quilter  v.  Mufieiidine,  Giib.  Eq.  Rep.  2i8.  Note;  A  fequeftration  of  a  benefice  under 
•ijieii  facias  is  no  impediment  to  the  feiving  of  a  cure  ;  fo  that  the  non-refidence  of  the  incumbent  in 
fuch  a  cafe  is  a  clear  avoidance  of  any  leafe  he  may  have  entered  into.     Doe  v.  Mears,  Covvp.  129.} 

Thefe  laft  cafes  prove  the  unreafonablenefs  of  the  confl:ru<51:ion  Cro.  Eiiz. 
that  has  been  made  of  this  ftatute  in  the  following  cafe :  Where  '^3- 
a  parfon,  after   13^/12.  c.20.  made  a  leafe  to  one,  for  twenty-  MotT'anJ^' 
one  years  a  die  confectionis^  of  lands  ufually  letten,  rendering  the  Hale:\ 
ancient  rent ;  and  this  was  confirmed  by  the  patron  and  ordinary; 
then  the  parfon  died  ;  and  the  queltion  was,  if  liis  death  was 
fuch   a  non-refidence    as  that  eighty  days  after  being  incurred 
fliould  avoid  the  leafe  ?    Moor  reports  this  cafe,  that  the  judges 
were  divided  in  it,  and  that  though  judgment  was  given  againft 
the  defendant,  under-leflee  of  A.  in  an  adlion  of  debt  brought  by 
A.  for  the  rent ;  yet  the  reafon  of  it  was  for  his  mifrecltal  of  the 
ftatute,  whereby  he  would  have  avoided  the  leafe  to  A.,  and,  con-  ' 
fequently,  the  under-leafe  to  himfelf.     But  Cro.  reports  the  cafe 
to  be  adjudged,  that  the  death  of  the  parfon  was  a  non-rcfidence 
within  that  ftatute  to  avoid  his  leafes  ;  for,  the  court  faid,  the  in- 
tent of  the  ftatute  was  to  provide  againft  dilapidations,  and  for 
maintenance  of  hofpltality,  and  therefore   mult  be   intended   to 
avoid  leafes,  not  only  for  non-refidence,  but  alfo  by  the  death  of  ' 
refignation  of  the  parfon ;  for  otherwlfe  dilapidations  would   be 
in  the  time  of  the  fucceflbr,  and  he  could  not  maintain   hofplta- 
lity.    And  Hale  fays,  this  v/as  adjudged,  as  it  is  reported  by  Cro. 
by   the  opinion  of  three  judges  againft  one,  but  fays,  it  was  a 
hard  opinion  :  and  therefore  {i)  where  the  fame  point  came  again  {i)T  Lev. 
in  queftion,  it  was  adjudged  that  the  death  of  the  parfon  was  not''"-  ^'^"^• 
fuch  a  non-refidence  as  Ihould  avoid  a  leafe  duly  made.     i.  Be-  .5  Keb.  46. 
caufe  the  intent  of  the  ftatute  was  only  to  oblige  the  parfons  to" '107.  193. 
refidence,  by  impofing  a  forfeiture  upon  them  of  a  year's  value  fj^'^j^"^ 
of  their  benefices  if  they  did  not  refide,  which  could  not  be,  if' 
death  were  a  non-refidence  vinthin  that  Itatute;  for,  immediately' 
upon  the  deatli  of  the  incumbent,  all  the  profits  of  the  living, 
except  for  fupply  of  the  cure  in  the  vacation,  belong  to  the  fuc- 
ceflbr J   how  then  could  the  bifliop  fequefter  them  for  the  ufe  of 
•he  poor,  for  a  whole  year,  as  the  ftatute  directs  ?     2.  It  is  plain 
the  ftatute  meant  a  wilful  negligence,  becaufe  it  fays,  the  party 
fd  offmding  ;  but  death  is  involuntary,  and  cannot  be  punilhed* 
3'.  The  ftatute  of  j^EIiz.  c.ri.  which  allows  leafes  of  houfes  in 
iftarket-towns  for  foi'ty  yearr.^  woijjd  be  of  no   efFe6t,  if  death 
(liouid  be  interpreted  a  non  relTdencs'  to  avoid  them.     4.  The 
ccnfinnaticn  of  the  catron  :if.d  oxdlu^ry  wovll  be  to  no  purpofe, 
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and  their  permiffion  to  make  leafes  for  twenty -one  years  or  three 

lives,  with  fuch  confirmation^  would  be  vain  and  idle,  if  fucli 

leafes  fliould  continue  no  longer  than  during  the  parfon's  life ;  for 

he  might  have  made  them  good  during  his  own  life,  without  any 

fuch  permifhon  or  confirmation.    5.  Thefe  cafes  above  cited  prove 

that  the  non-refidence,  within   this  ftatute,  muft  be  fuch  as  is 

voluntary  ;  and  therefore  ficknefs,  inhibition  by  the  ordinary,  ^c. 

which  are  involuntary,  are  a  good  excufe  of  non-refidence  within 

this  ftatute,  and  fo  have  been  allowed. 

(AJhEUz.        But  for  as  much  as  feveral  evafions  were  found  out  to  fruftrate 

c.ii.  §15,  jji^(j  elude  the  true  intent  of  the  faid  ftatute  of  13  Eliz.  c.  20. 

therefore,  by  another  [h)  a£t:  of  parliament  it  was  provided  as  fol- 

loweth ;  Ws.  "  That  whereas  fundry  evil  difpofed  perfons  have  de- 

*'  frauded  the  true  meaning  of  the  laft  mentioned  ftatute,    by 

*^  bonds  and  covenants,  of  fuffering  other  perfons  to  enjoy  ec- 

<*  clefiaftical  livings,  and  the  fruits  thereof,  for  that  fuch  bonds 

**  and  covenants  are  not  in  law  taken  to  be  leafes,  although  in- 

**  deed  they  amount  to  as  much ;  be  it  therefore  ena£lcd,  That 

"  all  bonds,  contrafls,  promifes,  and  covenants  hereafter  to  be 

*'  made,  for  fuffering  or  permitting  any  perfon  to  enjoy  any  be- 

«*  nefice  or  ecclefiall:ical  promotion,  with  cure,  or  to  take  the 

•'  profits  or  fruits  thereof,  (other  than  fuch  bonds  and  covenants 

*'  as  fliall  be  made  for  aflurance  of  any  leafc  heretofore  made,) 

**  fliall,  to  all  intents  and  purpofes,  be  adjudged  of  fuch  force 

**  and  validity,  and  not  otherwife,  as  leafes  by  the  fame  perfons, 

*'  made  of  fuch  benefices  and  ecclefiaftical  promotion,  with  cure  ; 

*'  and  be  it  further  declared  and  enafted,  That  all  leafes,  bonds, 

**  promifes,  and  covenants,  of  and  concerning  benefices  and  ec- 

*♦  clefiaftical  livings  with  cure,  to  be  made  by  any  curate,  fhall 

*'  be  of  no  other  or  better  force,  validity,  or  continuance,  than 

**  if  the  fame  had  been  made  by  the  beneficed  perfon  himfelf, 

**  that  demifed,  or  fhall  demife  the  fame  to  any  other  curate." 

(043Eli2'        And  by  another  {c)  acl  for  the  contiimance  of  the  faid  ftatutes 

'•9'  of  13  ElJ^-  c.  20.  and  ij\EHz,  c,  11.  there  is  another  claufe,  by 

way  of  addition,  *'  That  all  judgments  to  be  had,  for  the  intent 

*'  to  have  and  enjoy  any  leafe  contrary  to  the  faid  ftatutes,  fliall 

*'  be  deemed  void,  in  fuch  fort  as  bonds  and  covenants  are  ap- 

**  pointed  to  be  void  for  that  purpofe." 

The  ftatute  of  13  Eliz.  c.  20.  as  appears  by  the  exprefs  words 
thereof,  extends  only  to  leafes  to  be  made  after  that  ftatute  : 
therefore,  where  a  parfon  made  a  leafe  for  fixty  years  before  the 
13  Elitz.  which  was  confirmed  by  the  patron  and  ordinary,  and 
then  the  parfon  died,  and  his  fucceffor,  after  the  ftatute  of  14  Eliz. 
c.  II.  gave  a  bond  that  the  lefTee  fhould  enjoy  the  leafe  during 
the  term,  and  after  became  non-refident  for  above  eighty  days  in 
one  year,  and  fo  would  have  avoided  both  the  leafe  and  the  bond; 
yet  in  an  adlion  of  debt  brought  thereupon,  it  was  adjudged,  that 
neither  of  them  were  within  either  of  thofe  ftatutes  •,  for  as  to  the 
leafe,  that  being  made  and  duly  confirmed  before  13  Eliz.  c.  20. 
was  good  at  common  law;  and  tfien  the  bond  given  for  enjoyment  of 
fuch  leafe,  though  it  were  given  after  14 Eliz.  c.ii.  yet  was  neither 
within  the  words  nor  intent  of  that  ftatute,  which  extends  only 
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to  bonds  given  after  that  ftatute,  for  enjoyment  of  leafes,  con- 
trary to  1 3  Eliz.  c.  20.  which  this  leafe,  that  was  made  before, 
cannot  be  faid  to  be  :  nor  could  the  fucceflbr  himfelf  avoid  this 
Jeafe,  fo  that  the  bond  given  for  the  enjoyment  thereof  cannot 
be  unlawful. 

Alfo,  the  faid  ftatute  of  i^  Eliz.  c.io.  extends  only  to  avoid  Comp.  in- 
leafes  for  non-refidence  or  abfence  for  above  eighty  days  in  one  '^'"^'  S^i* 
year,  and  the  ftatutes  oi  i^Eliz.  c  ii.  and  43  Eliz.  c.  9.  avoid  only      *' 
bonds,  covenants,  promifes,  and  judgments,  made  or  given  for 
enjoyment  of  ecclefiaftical  livings  or  benefices,  become  void  for 
fuch  non-relidence  or  abfence,  and  not  where  the  living,  trr.  be- 
came void  by  death,  refignation,  or  deprivation,  ^c.  which  are 
voidances  at  common  law. 

Therefore,  where  a  parfon  covenanted  with  A.  that  he  (hould  3  Rul*"-  202. 
have  his  tithes  for  thirteen  years  abfolutcly,  without  faying,  if  he  ^"' ^^P* 
Ihould  fo  long  live,  and  continue  incumbent,  and  afterwards,  be-  Thomas  v, 
fore  the  expiration  of  the  term,  refigned  his  benefice,  and  fo  be-  R^dge. 
came  abfent  or  non-refident  for  above  eighty  days  •,  and  his  fuc- 
ceffor,  after  induction,  ouiled  A.  of  the  tithes  ;  upon  which  he 
brought  an  adlion  of  covenant  againft  the  firft  parfon,  who 
pleaded  the  ftatute  of  14  Eliz,  c.  I  i.  in  bar  ;  it  was  adjudged  by 
Cokcy  Doclderidge,  and  Haughion,  that  though  this  leafe  was  void 
by  the  refignation,  yet  the  acSlion  well  lay  upon  the  covenants  in 
the  leafe;  for  the  i-^  Eliz.  c.10.  avoids  leafes  only  where  the 
parfon  becomes  abfent  or  non-refident  for  above  eighty  days  in  a 
year;  and  the  14  Eliz.  c.  ii.  as  appears  by  the  preamble,  in- 
tended only  to  avoid  bonds,  covenants,  and  promifes  made  or 
given  for  the  enjoyment  of  ecclefiaftical  livings,  or  the  fruits 
thereof,  upon  presence  that  tliey  were  not  leafes  within  the  faid 
ftatute  i  3  Eliz.  c.  20.  and  ena<^s,  that  they  ftiall  be  of  fuch  force 
and  validity,  and  not  othcrwife,  as  leafes  by  the  fame  perfons 
would  have  been,  and  fo  extends  to  avoidance  thereof  for  abfence, 
or  non-refidence,  for  above  eighty  days  only,  as  the  other  a6l  did 
the  leafes  themfelves ;  but  this  refignation  was  an  immediate 
voidance  of  the  leafe  at  common  law,  and  an  a6lion  thereby  at- 
tached in  the  leflee  immediately,  for  breach  of  the  covenant  be- 
fore the  avoidance,  by  abfence  or  non-refidence  for  above  eighty 
days,  by  force  of  the  ftatute  had  incurred  :  and  thefe  ftatutes  did 
not  intend  to  intermeddle  with  avoidances  at  the  common  law, 
but  left  them  as  they  were  before,  and,  by  confequence,  this  refig- 
nation, which  defeated  the  intereft  of  the  lelTee  at  common  law, 
was  a  breach  of  the  covenant,  for  which  the  adion  well  lay.  So, 
they  held,  if  the  parfon  had  died,  or  been  deprived,  ^c.  which 
would  alfo  in  confequence  have  defeated  the  intereft  of  the  leflee; 
yet  an  action  of  covenant  would  have  well  lain  againft  him  or 
his  executors  j  becaufe  the  covenant  was  abfolute,  and  this  avoid- 
ance of  his  intereft  was  an  avoidance  at  the  common  law,  and 
not  by  force  of  either  of  the  ftatutes  ;  and  then  at  common  law  , 
fuch  leafe  or  covenant  is  good,  and  the  parfon,  at  his  peril,  is  to 
take  care  that  the  leafe  or  covenant  be  made  good  according  to 
his  agreei^^r^t  5  as  if  tenant  for  life  covenants  that  another  Ihall 

■ enjoy 


94  iLcafejef  anD  Kmm  foe  gcarjsf, 

enjoy  his  lands  for  tvventy-one  years,  and  afterv/ards  commits  a 
forfeiture,  yet  he  fliall  be  bound  by  his  covenant. 
Brownl.iaj.  But  if  a  parfon  makes  a  leafe  for  thirty  or  forty  years,  if  he  fo 
Wheeler  and  \Qxig  Hye,  with  Covenants  for  enjoyment  thereof  accordingly,  this 
Hauehton.  ^'^  qualifies  the  leafe  and  covenant,  that  though  his  death  vi'ill  de- 
termine the  leafe,  yet  it  will  be  no  breach  of  the  covenant.  But 
as  by  fuch  leafe  and  covenant  he  takes  upon  him  to  do  no  other 
a<Sl  whereby  to  avoid  the  leafe  :  therefore,  if  he  refigns,  or  other- 
wife  voids  the  living,  an  aQion  of  covenant  will  lie  againft  him. 
But  if  this  claufe  were  added,  viz.  *' and  Jiall  fo  long  continue 
**  parfon"  then  this  claufe  leaves  him  at  liberty  to  avoid  it  by 
refignation,  nou-refuience,  or  otherwife,  becaufe  it  qualifies  the 
leafw  to  continue  no  longer  than  whilfl:  he  continues  parfon,  and 
in  the  mean  time  leaves  it  in  his  ele£lion  how  long  or  ihoirt  a  while 
that  (liall  be. 
Moor,  641.  A  clerk  entered  into  an  obligation,  the  condition  of  which  was, 
Webb.  V.  ^Yi^t  he  being  prefented,  inftituted,  and  inducted  to  a  benefice 
then  void,  Ihould,  upon  rcquefl:  of  the  patron,  refign  -,  and  he 
afterwards  made  a  leafe  to  the  patron,  and  then  was  abfent 
for  above  eighty  days  together,  whereby  the  leafe  became  void  ; 
and  then  being  requcfted  by  the  patron  to  refign,  which  he  re- 
fufed,  the  patron  brought  an  aclion  of  debt  upon  the  bond,  to 
which  the  defendant  pleaded  the  ftatute  of  I'^E/iz.  c.  20.  ^ 
i/^EIiz.  c.  1 1,  and  that  after  his  indudtion  he  let  the  leafe  to  his 
patron  the  plaintiff,  and  then  was  abfent  above  eighty  days  toge- 
ther, and  averred  that  the  obligation  was  made  for  the  enjoying 
of  the  benefice  let  by  the  faid  leafe,  and  to  the  intent  to  compel 
him  not  to  avoid  the  leafe  by  abfence,  for  fear  of  being  required 
to  refign,  and  demanded  judgment,  ^c.  upon  which  the  plaintiff 
demurred  ;  and  the  whole  court  held  the  plea  good,  and  the  aver- 
ment to  be  very  apt,  becaufe  the  obligation  being  made  generally 
to  refign  upon  requeft,  might  well  be  averred  to  be  for  this  parti- 
cular purpofe,  and  fo  void. 
Cro.  Ellz.  This  cafe  fully  proves,  that  the  bonds  which  have  been  at- 
S8. 490.  tempted  and  taken  from  parfons  upon  making  leafes,  with  condi- 
tion that  they  fhould  duly  ferve  the  cure,  and  not  be  abfent  from 
their  benefice  by  the  fpace  of  eighty  days,  when  they  appear,  or 
can  be  averred  to  be  given  for  fecurity  of  leafes  made  by  fuch 
parfons,  will  be  void  within  thefe  ftatutes,  and  no  recovery  al- 
lowed thereupon.  But  bonds,  witli  condition  not  to  refign,  or 
do  any  other  a£l:  which  fliould  caufe  an  avoidance  at  common 
law,  though  they  are  made  for  fecurity  of  fuch  leafes,  yet  they 
will  be  good  and  binding,  unlefs  the  parfon  can  fliew  an  avoid- 
ance by  abfence  for  above  eighty  days,  and  alfo  aver  that  the  bond 
was  given  to  prevent  fuch  avoidance  •,  for  otherwife,  if  the  leafe 
becomes  void  by  refignation,  or  other  voluntary  a£t  of  the  parfon, 
(except  fuch  abfence  for  above  eighty  days,)  the  bond  is  pvefently 
forfeited  at  common  law  ;  and  the  flatutes  will  no  more  relieve 
Upon  account  of  any  abfence  after,  than  they  would  againft  a  co- 
venant for  that  purpofe.  But  if  fuch  bonds  were  given,  with  a  con- 
cition  in  the  disjunctive,  net  to  be  abfent  above  eighty  day?,  nor  to 
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fefign  or  do,  any  other  a£l,  which  fliould  caufe  an  avoidance  of 
the  leafe  at  common  law  •,  quare,  whether  the  whole  bond  be  ab- 
folutely  vQicl,-  or  if  it  {hall  be  good  or  bad,  according  as  the 
avoidance  firft  happens  to  be  either  upon  thefe  ftatutes  or  at  com- 
mon law  ? 

A  parfon  let  his  recSlory  for  three  years,  and  covenanted  that  4  Leon.  3?, 
the  lefl'ee  fhould  have  and  enjoy  it  during  the  faid  term,  without  9-  pi«  1C4.. 
cxpulfion,  or  any  thing  done  or  to  be  done  by  the  leflbr  j  and  was  comp.'in- 
alfo  bound  in  an  obhgation  to  the  leflee  for  performance  of  cove-  cumb.  364, 
nants;  and  aft^^rwards,  for  not  reading  the  articles,  wzs  ip/o  faflo 
deprived  by  the  ftatute  13  E/iz.  c.  12.  whereby  the  leafe  became 
void  :  yet  it  was  the  opinion  of  all  the  juftices,  that  the  bond  was 
not  thereby  forfeited,  becaufe  the  leflee  was  not  oufted  by  any 
a£t  done  by  the  leflbr,  but  rather  for  a  nonfeafance,  and  fo  out 
of  the  compafs  of  fuch  covenant ;  as  if  one  be  bound  not  to  do 
any  wafte,  permiflive  wafte  is  not  within  the  danger  of  it.     But 
otherwife  it  would  have  been,  if  the  leflbr  had  covenanted  not  to 
omit  the  doing  of  any  thing  whereby  the  leafe  fhould  become 
void. 

So,  if  one  be  bound   by  obligation  to  make  fuch  a  leafe  for  3  Bulf,  20J. 
twenty-one  years,  this  is  good,  and  fhall  bind  him  :  but  then  it  ^°™P-  ^^- 
feems,  that  if  this  leafe  become  afterwards  void  for  non-refidence, 
and  the  bond  be  put  in  fuit,  if  it  be  averred  that  the  bond  was 
given  for  fecurity  of  fuch  leafe  againft  non-refidence,  this  will 
avoid  the  bond  alfo. 

If  the  parfon's  leflee  aflign  over  his  leafe  to  another,  and  the  Bulf,  m. 
parfon  be  abfent  above  eighty  days  in  a  year,  the  leflee  may  alfo  ^"™P'  ^"- 
plead  the  fl:atutes  of  13  Eliz.  c.  20.  y  \/\Eliz.  c.w.  for  the  avoid-         ' 
ing  of  his  own  aifignment  and  agreement  with  the  afllgnee  ;  be- 
caufe if  he  afllgned  over  no  more  than  what  the  parfon  demifed  to 
him,   fuch  aflignment  mufh  be  fubjecl  to  the  fame  determination 
the  original  leafe   itfelf  was  ;    and  if  that  be  determined,   he 
who  claims  under  the  parfon,  may  as  well  (hew  it  in  avoidance  of 
his  own  aflignment,  as  the  parfon  might  in  avoidance  of  his  own 
leafe. 

It  hath  been  held,  that  if  a  parfon  makes  a  leafe  for  years,  Cro.  Ellz. 
which  after  becomes  void  by  the  ftatutes  for  non-refidence,   and  P^U^; 
there  is  an  obligation   for  performance  of  covenants,  although  v_  coiehiii.i 
there  be  fome  covenants  which  do  not  concern  the  leafe  comprifed 
in  the  indenture,  yet  is  the  bond  entirely  void  ;  otherwife  all  the 
meaning  of  the  ftatute  would  be  defrauded  by  putting  a  lawful 
covenant  into  the  indenture. 

Though  the  ftatutes  aforefaid  make  void  leafes,  bonds,  ^c.  Comp.  In, 
where  the  parfon  is  non-refident,  and  negle6ls  to  ferve  the  cure  ^"'"''-  3^♦•- 
for  above  eighty  days  together,  yet  fuch  leafes  or  bonds,  isc.  are 
are  not  void  ab  initio^  but  only  from  the  time  that  fuch  abfence  of 
eighty  days  (hall  be  completed  :  for  the  words  of  the  ftatute  are, 
fiall  endure  no  longer  but  luhile  the  Icjfor  Jfjall  be  ordinarily  refident, 
(therefore  fo  long  it  fliall  endure,)  and  ferve  the  cure  ivithout  abfencf 
above  eighty  days  in  one  year ;  but  that  every  fuch  leafe,  immediately 
l4j)on  fuch  aifencej  Jhall  ceafg,  qt}d  be  void  t  therefore,  till  fuch  abr. 
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fence  of  above  eighty  days  be  accomplifhed,  the  leafe  is  good  and 
in  being. 

Accordingly  it  hath  been  adjudged,  that  if  fuch  leafe  by  inden- 
ture be  made,  containing  covenants  on  the  leflbr  and  leffee's  part, 
and  after  by  abfence  for  above  eighty  days  both  the  leafe  and  co- 
Tenants  become  void  ;  yet  an  a£J:ion  of  covenant  well  lieth  for  the 
leflbr  or  leflee,  for  any  covenant  broken  before  the  end  of  the 
eighty  days  abfence.  But  if  the  leflbr  vv-as  abfent  for  above  eighty 
daysj  though  jsart  of  the  time  incurred  pending  the  aftion,  and 
before  plea  pleaded,  yet  it  is  a  fufficient  abfence,  and  may^  be 
pleaded  in  avoidance  of  the  leafe. 

Therefore,  if  in  fuch  cafe  an  aftion  of  covenant  be  brought, 
the  defendant  muft  not  only  plead  the  ftatutes,  which  make  the 
leafe  and  covenants  void,  but  mud  alfo  plead  the  performance  of 
covenants  to  the  time  of  the  eighty  days  abfence  expired. 

If  thofe  ftatutes  are  pleaded  to  avoid  any  a£tion,  care  mull  be 
Uncd"^  °^  taken  not  only  to  allege  the  abfence  or  non-refidence  fully,  but 
Jiofkinj. '  2^^o  ^^^t  t^c  Itatutes  be  truly  recited :  therefore,  where  the  ftatute 
of  E/iz.  was  recited  with  this  claufe,  tarn  din  (where  the  words 
arc  tnm  cito)  quam^  iSc.  aut  aliqua  pars  hide  venerit  ad  aliqnam 
pojfejfionem^  veJ  nfum  hihihitum^  vel,  is'c.  (which  words,  by 
14  £/iz.  c.  II.  are  repealed,  and  appointed  to  be  omitted,)  judg- 
ment was  given  againft  the  party  for  this  mifrecital,  without  any 
regard  to  the  matter  in  law. 

Though  the  ftatute  of  13  EHz.  c,  20.  allow  a  parfon  or  vicar 
that  hath  benefices  to  demife  the  one  of  them,  upon  which  he 
fhall  not  be  ordinarily  refident,  to  his  curate,  yet  it  is  thought 
from  i^Eliz.  c.  11.  that  if  fuch  curate  leafe  the  fame  over  to 
another,  though  he  himfelf  is  not  abfent  above  forty  days  in  any 
one  year,  if  the  incumbent  or  parfon  be  abfent  above  eighty  days 
in  the  fame  year,  that  this  fliall  avoid  the  curate's  leafe ;  becaufe 
14^7/2.  r.  II.  fays,  that  all  leafes,  bonds,  ^'c.  of  benefices  and 
ccclefiaftical  livings  with  cure  to  be  made  by  any  curate  fhall  be 
of  no  other  nor  better  force,  validity,  or  continuance,  than  if  the 
fame  had  been  made  by  the  beneficed  parfon  himfelf  that  demifed 
or  ihall  demife  the  fame  to  any  curate.  Yet  by  Tanjieldi  when  a 
parfon  leafeth  to  his  curate,  who  leafeth  over,  the  ftatute  doth  not 
make  the  leafe  void  by  any  abfence  of  the  parfon,  but  of  the  curate 
only  for  forty  days  ;  for  otherwife,  as  he  held,  the  intent  of  the 
ftatute  might  be  eafily  fruftrated,  which  was,  that  he  that  ferved 
the  cure  fhould  be  the  occupier  of  the  glebe  and  tithe^  belonging 
to  the  church,  and  none  other:  but  quxre? 

But  admitting  that  the  parfon's  abfence  for  above  eighty  days 
fhould  not  avoid  the  curate's  leafe,  yet  we  muft  diftinguifh  who 
fhall  be  faid  a  fufficient  curate  for  that  purpofe  ;  and  that  is  only 
one  who  is  legally  admitted  by  the  ordinary  of  the  place,  accord- 
ing to  the  laws  of  the  land :  for  otherwife  he  is  no  curate,  al- 
though he  ferves  the  cure,  and  is  refident ;  fo  that  if  the  parfor^ 
fhould  make  a  leafe  of  the  glebe  and  tithes  to  fuch  a  nominal  cu- 
rate, yet  by  the  parfcn's  abfence  for  above  eighty  days  the  leafe 
will  be  avoided  j  and  if  they  fnould  be  fequellered,  in  tliis  cafe^ 
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according  to  the  ftatute,  the  parfon  cannot  plead  that  they  arc 
let  to  his  curate,  becaufe  he  is  no  curate  in  law,  and  his  having 
a  cure  there  is  an  oft'ence  againil  the  law,  of  which  it  is  not 
reafonable  that  either  the  incumbent  or  curate  (hould  take  ad- 
vantage. 

Note ;  It  has  been  held,  that  a  parfonage  may  be  a  manor  ;  as,  Comp.  in- 
if,  before  the  flatute  quia  emptores  terrarum^  the  parfon,  with  the  '^""'^- 1^~- 
patron  and  ordinary,  had  granted  parcel  of  the  glebe  to  divers  2.02*20^-^* 
perfons  to  hold  of  the  parfon  by  divers  fervices  ;  this  makes  the  400.23,24. 
parfonage  a  manor  :  and  if  the  fame  be  a  copyhold  manor,  then, 
notwithftanding  all  the  ftatutes  before  rehearfed,  parfons  and  vi- 
cars, as  well  as  all  other  ecclefiaftical  perfons,  may  grant  copies 
for  life,  in  tail,  or  in  fee,  according  to  the  cuftom  of  the  manor  : 
for  the  copyholder  doth  not  derive  his  eftate  out  of  the  eftate  or 
intereft  of  the  lord  only,  but  from  tb^  cuftom,  and  is  faid  to  be  in 
by  the  cuftom,  without  any  regard  to  the  perfon  of  the  grantor  j. 
and  thefe  grants  by  copy  are  good  without  the  confirmation  of  the 
patron  and  ordinary,  and  are  not  avoided  by  non-refidence  or 
death,  k£c.  of  the  parfon  ;  neither  do  any  of  the  ftatutes  afore- 
faid  extend  to  redlories  and  tythes  that  are  impropriated  and 
become  lay-fee,  and  remain  in  the  hands  of  laymen,  but  that 
they  may  do  with  them  as  with  any  other  inheritance,  whereof 
they  are  feifed.  But  appropriations  in  the  hands  of  bifhops,  col- 
leges, or  other  ecclefiaftical  perfons  are  liable  to  the  aforefaid 
ftatutes  and  rules,  as  other  inheritances  whereof  they  are  feifed  ; 
and  fo  are  impropriations,  if  by  prefentation,  iSc  the  vicarage  be 
reftored  to  the  church  out  of  which  it  was  endowed  ;  for  by  fuch 
prefentation  they  are  become  for  ever  after  prefentable,  and  the 
impropriation  is  deftroyed. 

In  debt  upon  bond  to  perform  covenants  in  a  leafe  made  by  the  3  l-eon-  10s, 
defendant,  the  parfon,  to  the  plaintiff,  the  defendant  pleaded,  that  r^^J'w "u* 
the  leafe  was  void  by  the  ftatute  of  14  jE/.,  becaufe  he  was  abfent  fuii  ftatut- 
from  his  benefice  above  the  fpace  of  eighty  days  ;  part  of  which  abietimehad 
time  incurred  pending  the  a£tion,  and  before  the  plea  was  pleaded.  "^1^6  ^o'^'^^'* 
It  was  the  opinion  of  the  court,  that  the  plea  was  good  {a).     But  mencement 
exception  was  taken  to  the  pleading,  becaufe  the   defendant  fays,  o/'^^^  ^c- 
that  the  faid  church  is  a  parochial  church,  cum  curd  animarum,  but  the"fla"utg 
does  not  fay,  that  it  was  fo  at  the  time  of  the  leafe  and  obligation, could  there- 
made  ;  for  it  may  be,  that  at  the  time  of  the  leafe  there  was  a  ^o'^  not  tkea 
vicar,  and  then  it  was    not  cum  curd  animarum.     And  upon  that  pie^Vouid' 
exception  judgment  was  given  for  the  plaintiff.  t,otv,  it 

feems,  be  adjudged  bad  upon  that  ground.  Evans  v.  Proffer,  3  Term  Rep.  188.  Whether,  at  law,  a. 
clergyman  may  plead  his  non-refidence  in  order  to  difcharge  himfelf  of  the  obligation  of  his  contraft,  is 
a  point  which  doth  not  appear  to  have  been  vet  judicially  determine  I,  Wliether,  in  equity,  he  /hall  come 
forward  as  plaintiff,  and  infift  upon  the  breach  of  a  pofitive  law,  and  a  negleifl  of  his  paftoral  duties,  in 
avoidance  of  an  ag.eement  fairly  entered  into,  is  a  point,  one  would  think,  too  clear  to  admit  of  a  doubt. 
And  yet  an  attempt  of  this  kind  was  not  lung  ago  made  by  Mr.  Wm.  Atkinfon,  the  parfon  of  Hillington 
in  Norfolk,  who  tiled  a  bill  in  ihe  Exchequer  for  an  account  of  tythes,  and  to  fet  afide  a  compofitlon  he- 
had  entered  into  with  his  parlfhioners,  (among  whom  was  his  patron,)  upon  the  ground  that  fuch  com- 
pofition  was  void,  becaufe,  in  the  words  of  his  bill,  "  /-f  ivas  abj'er.t  frsm  Hillington  and  without  being  rcji-. 
"  dent  therein  or  Jer-v.ng  thefnid  curefcr  abo-ve  four-jcore  days  in  one  year  after  tbefigning  of  the  agreement 
*'  of  the  \^th  of  OHobtr  1784;"  (ihe  compofition  he  had  entered  into  with  his  parilhioners ;)  "  and 
«<  that  he  was  abfent  abtve  fjurfcore  days  it:  1785,  and  before  thi  icth  ofOBober  in  that  year,  and  had 
«'  not  any  other  benefice  during  alt  that  timer  His  bill  wa»  difmiiled  with  coil$.  Atkinfon  Clk.  v.  Sir 
Martin  Browne  Folkef,  and  others,  July  13,  i79*-] 
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Godb.  19.         Debt  upon   a  bond  with   condition  to  pay  fuch  a   fum,  the 
f'  3''^-  defendant  pleads  the  ftatute  14  Eliz.  c.  11.   that  all  covenants, 

Marrow  s  l^onds,  ^c.  made  for  the  enjoying  of  leafes  made  of  fpiritual  liv- 
ings by  parfons,  i^c.  fhould  be  void,  and  avers  that  his  bond  was 
made  for  the  enjoying  of  fuchaleafe.  But,  becaufe  the  condition 
was  exprefsly  for  payment  of  money,  the  juftices  held  it  clear 
law,  that  the  bond  was  good,  and  out  of  the  ftatute  :  and  fo  by 
this  cafe  it  appears,  that  fuch  averment  will  not  hold  good  againlt 
an  exprefs  condition  to  another  purpofe.  And  this  differs  from 
Hargrave  and  IVcbh's  cafe,  which  was  only  to  refign  generally  on 
requeft,  and  therefore  might  well  and  confillently  be  averred  to 
be  to  the  intent  to  compel  him  not  to  avoid  the  leafe  by  abfence, 
for  fear  of  being  required  to  refign. 

(G)  Of  the  Confent  6t  Confirmation  of  others  to 
Leafes  made  by  Ecclefiaftical  Perfons  :  And  herein, 

I.  Where  Confirmation   is  neceflary  either    In   refpe£l    of   the 
Leafes  or  Eftates  made,  or  of  the  Perfons  making  the  fame. 

Comp.  In-  A  S  to  this  it  is  to  be  obferved,  that  no  confirmation  whatever  of 
eumb.  366.  xx  j^j^y  Iq^^q  or  eftatc  made  by  ecclefiaftical  perfons  not  con- 
o-  1  •  44>  formable  to  the  eight  rules  or  quaUties  before-mentioned,  will  bind 
the  fucceflbr,  except  only  in  the  cafe  of  the  concurrent  leafe  :  for 
that  not  being  conftrued  to  be  within  the  reftraint  either  of  the 
I  £liz.  c.  19.  or  13  Eliz.  c.  10.  remains  as  it  did  before  at  common 
law  j  and  as  at  common  law  confirmation  was  necefiary  to  make 
fuch  leafe  good  againft  the  fucceflbr,  not  being  warranted  by 
32//.  8.  c.  28.  (unlefs  the  old  leafe  were  furrendered  or  expired 
within  one  year  after  the  making  of  the  new  leafe),  fo  it  Is  ftlll, 
and  with  confirmation  will  bind  the  fucceflbr.  This  chei'efore 
feems  to  be  the  chief,  if  not  the  only  ufe  of  confirmation,  as  to 
any  perfons  allowed  to  make  leafes  within  32 /f.  8.  c.  28.  But 
there  appears  this  difl^erence  between  concurrent  leafes  made  by 
archbifhops  or  biftiops  upon  the  i  Eliz.  c.  19.  and  concurrent 
leafes  made  by  other  ecclefiaftical  perfons  on  the  13  El'iz.  c.\o.\ 
for  upon  the  i  FJiz.  c.  19.  the  concurrent  leafe  is  not  reftralned 
to  any  certain  time  before  the  expiration  of  the  firft  leafe,  but 
may  be  made  three,  four,  five  years,  or  more,  before  the  explratiou 
thereof,  fo  that  both  leafes  In  the  whole  do  not  exceed  twenty-one 
years,  upon  the  conftru£lion  before  taken  notice  of,  that  the  fe- 
cond  leafe  is  void,  or  at  leaft  good  by  eftoppel  only,  for  fo  many 
years  as  are  then  to  come  of  the  firft  leafe  :  but  concurrent  leafes 
to  be  made  by  any  of  the  ecclefiaftical  perfons  within  the  reftraint. 
of  i^El'iz.  c.  10.  will  not  be  good  to  bind  the  fucceflbr,  unlefs 
the  former  leafe  for  years  be  furrendered  or  expired  wltliin  three 
years  next  after  the  making  of  fuch  new  leafe  :  and  this  is  ex- 
prefsly provided  for,  not  by  the  13  Eliz.  c.  10.  but  by  the  18  Eliz, 
f.  1 1.  as  hath  already  been  fliewn. 
3 Co.  75..  We  are  next  to   confider  where  confirmation  was  neceflary  at 

icCo.60.  a.  tj^g  common  law,  and  where  it  continues  fo  at  this  day,  in  refped); 
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of  the  perfons  making  any  leafes  or  grants  of  their  ecclefiaftlcal 
pofJeHions.  The  perfons  who  were  relcrained  by  the  common  law 
from  making  any  leafes,  grants,  or  eftates,  to  bind  their  fucceflbrs 
without  confirmation,  were  only  fole  corporations,  as  bifhops,  ab- 
bots, deans,  parfons,  vicars,  prebendaries,  and  fuch  like  ;  for  cor- 
porations aggregate  might  make  what  leafes  they  pleafed,  without 
confirmation  of  any  other  perfons  whatfoever ;  but  the  prudence 
of  the  common  law  nei'er  thought  fit  to  trufl  fuch  fole  corpora- 
tions with  any  alienation  or  difpofition  of  their  pofreffions  to  bind 
their  fucceflbrs,  without  the  concurrence  and  confirmation  of  other 
perfons.  And  though  bifliops  and  abbots  were  conftrued  to  have 
the  whole  eftate  and  right  of  the  land  in  themfelves,  which  par- 
fons, vicars,  prebendaries,  and  fuch  like,  had  not,  yet  as  to  the 
binding  their  fucceflbrs  they  had  no  more  power  than  the  others, 
without  the  concurrence  and  confirmation  of  the  perfons  fubiti- 
tuted  and  appointed  by  law  for  that  purpofe. 

And  where  fuch  fole  corporations   make  any  concurrent  leafe  Comp.  In. 
upon  the  flatutes  before-mentioned,  the  law  continues  the  fame  at  c"mb.  566. 
this  day,  and  they  muft  be  confirmed  in  the  fame  manner  as  any      '      ' 
other  leafes  or  eftates  made  by  the  fame  perfons  mufl:  have  been 
at  the  common  law. 

So  alfo  parfons,  vicars,  ^6-.  can  make  no  leafe  at  this  day,  though  Co.  Lit.  44. 
it  be  with  conformity  to  the  eight  rules  before-mentioned,  to  bind  b.  Cro.  Ehz. 
their  fucceffors,  without  confirmation  of  the  fame  perfons  who  by  incumb.  '  ' 
common  law  were  required  to  confirm  all  leafes,  grants,  or  eftates  3''7- 
made  by  them  ;  for  they  are  exprefsly  excepted  out  of  32  if.  8. 
(•.  28.  and,  confequently,  continued  as  they  were  at  common  law 
till  13  E/iz.  c.  10.  impofed  a  total  reftraint  on  them,  as  well  as  all 
other  ecclefiaftical  perfons,  to  make  leafes  to  bind  their  fucceflbrs 
for  any  longer  term  than  tv/enty-one  years,  or  three  lives.     And 
though  by  that  ftatute  they  are  left  at  liberty,  as  well  as  other  ec- 
clefiaftical perfons,  to  make  fuch  leafes,  yet  having  no  ability  by 
32  i/.  8.  c.  28.  to  make  them  folely,  as  other  fole  corporations 
had ;  therefore,  to  make  good  even  fuch  leafes  againft  their  fuc- 
ceflbrs, they  muft  have  the  confirmation  of  the  fame  perfons,  and 
in  the  fame  manner,   as  they  muft  have  had  at  the  common  law 
before  the  making  of  any  of  thofe  ftatutes. 

The  grants  of  ancient  offices  belonging  to  ecclefiaftical  perfons  10  Co.  600' 
are  not  within  any  of  the  ftatutes  before-mentioned,  but  remain  K^t^^^" 
as  they  did  at  common  law,  and  therefore  may  be  granted  with 
the  ancient  fee :  but   then   all  fuch  grants   muft  be  confirmed 
to  bind   the  fucceflbr,  becaufe  they  muft  have  been  fo  at  the 
common  law. 

2.  Wh^t  Perfons  are  to  confirm  fuch  Leafes  or  EftateS,  and  in 
what  Manner. 

As  to  the  perfons  who  are  to  confirm  fuch  leafes  or  eftates,  we  [it  h  faid 

muft  take  notice  that  this  varies  according  to  the  nature  of  the  per-  ^y  Jone.,  j. 

fons  who  make  fuch  leafes,  and  the  nature  of  the  title  of  the  per-  "^■^^^l"^.'^j^^ 

i9\\z>  who  nre  to  confirm  the  fame.  fant  though 

uiiuhlrd  U  oiefeiu,  fu-)!  yet  bsi^vtion  to  cinfirm  the  kafs  of  the  jiiciimbent.     Sir  W,  Jones,  22.  j 

H  2  "     Therefore, 


too  Itnk^  anD  Cetm.^  fot  ^car^» 

Co.  Lit,  Therefore,  if  a  pnrfon  makes  a  leafe  for  three  liveSj  or  tweniv'^ 

1:^0*  tit.  ^"^  years,  or  Itfs,  obfcrving  the  rule  before- mentioned,  this  is  to 
Icifes  64.  ^^  confirmed  only  by  the  patron  and  ordinary,  and  no  confirma- 
^'^•J5>'  tlon  of  the  dean  ?;nd  chapter  is  required  thereto;  for  they  have 
J,'    "■  ^^'    nothing  to  do  with  that  which  the  bilhop  doth,  as  ordinary,  in  the 

lifetime  of  the  bifliop. 
E  o.  tit.  But  if  the  bilhop  be  patron  of  the  church  in  right  of  his  bifliop- 

Co'^Li^^"  ^^'"'^  ^"'^  ^^^^  ordinary,  then  the  dean  and  chapter  ouglit  likewife 
3C0.  b.*  to  connrm.  all  leafes  made  by  the  parfon,  becaufe  in  fuch  cafe  the 
advowfon  of  the  church  is  parcel  of  the  biflioprick,  which  canno£ 
be  charged  to  bind  the  fucccffbr  without  the  concurrence  and  con- 
firmation of  the  dean  and  chapter;  and  how  far  the  fuccellor  of 
tiie  parfon  will  be  bound  in  fucli  caR-,  will  appear  hereafter. 
Pj -N  339-        So,  where  a  prieft  in  the  cathedral  church  of  JVe/Is  being  parfon 

t/'!'  °'  imparfonee  of  the  church  of  W.  made  a  leafe  by  indenture  for 
Hc.lges  V.  r  ; 

TucUr.        100  years  before  i-^hhz.  c.  10.  rendernig  rent  to  him   and  hi3 
fuccefl'ors  ;  and  this  was  confirmed  by  the  dean  and  chapter  only, 
without  any  confirmation  of  the  bifnop,  who  was  patron  and  ordi- 
nary ;  then  the  parfon  died,  and  his  fuccelTor  accepted  the  I'ent,  and 
after,  before  i-^Eliz.  c.   10.  made  a  leafe  for  forty  years,  wliich 
was  confirmed  by  the  bilhop,  dean,  and  chapter ;  ii  was  adjudged, 
tliat  the  firft  leafe  was  rpfo  facio  void  and  determined  by  the  dcatfi 
of  the  parfon  who  made  it,  fo  that  no  acceptance  of  the  rent  by 
the  fucceflbr  after  could  make  it  good,  for  want  of  the  patron  and 
ordinary's  confent. 
Drer,  61.  b.       So,  v^'Iieve  a  prebendary  in  a  cathedral  church,  or  nn  archdeacon^ 
loo.  b.         rnade  a  leafe  for  years-  of  parcel  of  their  pofleihons,  to  which  con- 
PliAv.  '5-9.     iirrriation  was  reqniiitc,  and  this  was  confirmed  on.'y  by  the  deati 
Rr:!!.  Abr.     and  chapter,  without  any  confirmation  of  the  blfiiop  ;  it  was  held, 
^^,^'j  jj.         this  leafe  fiiould  not  bind  the  fueceeding  prebendary  or  archdeacon, 
jco.  b,         becaufe  the  hilhop  is  patron  and  ordinary  of  every  prebend,  and 
may  be  fo  of  an  archdeaconry  ;  and  therefore,  to  make  good  leafes 
by  them  agiinll  their  fuccetlbrs,  the  bidicp's  confirmation  ought 
likewife  .to  be  had,  as  well  as  the  dean  and  chapter's. 

But  upon  the  books  there  feems  a  manifefl  diverfity  between 
the  confirmation  of  the  bilhop,  as  patron  and  ordinary,  without 
confirmation  likewife  of  the  dean  and  chalpter,  and  their  confirma- 
tion witliout  the  bidiop's  ;  as  alfo  between  the  refignation,  depriv- 
ation, or  iranfiatlon,  and  the  death  of  the  bifliop,  who  fo  alone 
confirmed  as  patron  or  ordinary:  for  if  any  dean,  archdeacon, 
prebendary,  parfcn,  ox  yicar,  liad  made  any  leafe  for  years  at  the 
common  lav/,  or  fliould  make  fuch  leafe  at  this  day,  v/hereto  Gon-.- 
firmation  is  requif^te,  and  the  bifliop,  as  patron  and  ordinary,  con- 
firms fuch  leafe,  without  any  confirmation. of  the  dean  and  chapter, 
and  then  the  dean,  archdeacon,  prebendary,  parfon,  or  vicar  dies;» 
or  is  removed,  and  the  bifhop  collates  another  as  patron  and  ordi- 
nary ;  yet  cannot  fuch  incumbent  avoid  the  firfl  leafe,  though  it 
was  not  confirmed  by  the  dean  and  chapter,  becaufe  he  came  in 
purely  by  the  collation  of  the  bifnop,  as  patron  and  ordinary,, 
Lif.  \  54S.   without  any  aid  or  concurrence  from  the  dean  and  chapter ;   anrf 

*■•'  '"■  therefore,  ^%  Litlkion  U\9,.  ought  to  hold  huiifelf  content,  and 
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agree  to  that  which  his  patron  and  ordinary  have  done,  for  he 
comes  in  fubfequcnt  to  fuch  charge  :  but,  as  appears  by  the  cafea 
before  put,  the  confirmation  of  the  dean  and  chapter  alone,  with- 
out the  bifhop's  confirmation  likewife,  will  not  be  effedlual  to  bind 
the  fucceeding  archdeacon,  prebendary,  parfon,  vicar,  ^c,  becaufe 
he  derives  no  title  under  them,  nor  comes  in  with  their  aflent  or 
concurrence ;  for  they  have  nothing  to  do  with  the  collation  of 
any  perfon,  but  the  bifliop  does  it  abfolutely,  and  in  virtue  of  his 
own  power  as  patron  and  ordinary  ;  and  therefore  if  fuch  leafcs 
want  his  confirmation,  thofe  who  come  under  him  may  avoid 
them,  notwithflanding  any  confirmation  of  the  dean  and  chapter, 
under  whom  they  derive  no  title  :  but  becaufe  fuch  advowfon  or 
right  of  collation  is  alfo  parcel  of  the  pofiefiions  of  the  biflioprick, 
and  to  bind  the  fucceeding  hijhop^  the  confirmation  of  the  dean  and 
chapter  is  requifite  ;  as  in  ail  other  cafes  v.  iiere  the  bifhop,  who 
is  a  fole  corporation,  makes  any  difpofition  of  the  poflefFions  of  his 
biflioprick  :  therefore  without  fuch  confirmation  of  the  dean  and 
chapter,  the  fucceeding  billiop,  or  his  incumbent,  (hall  avoid  fuch 
leafe.  But  here  another  diverfity  arifes  between  the  tranflation, 
refignation,  or  deprivation  of  the  bifl-.op,  and  his  death.  In  thfe 
firft  cafe  it  is  held,  that  the  leafes  confirmed  by  him  alone,  M'ithout 
the  confirmation  of  the  dean  and  chapter,  will  bind  the  fucceeding 
bifliop,  and  his  incumbent,  during  his  life  ;  but  in  cafe  of  fuch 
bifliop's  death,  fuch  leafes  fo  confirmed  by  him  alone,  as  patron 
and  ordinary,  will  not  bind  the  fucceeding  bifhop  or  his  incum- 
bent :  and  a  diverfity  is  taken  where  a  bifliop,  Klfc.  makes  any 
eftate,  leafe,  grant  of  a  rent-chiirge,  warranty,  or  any  other  adt 
which  may  tend  to  the  diminution  of  the  revenues,  which  fliould 
maintain  the  fucceiTor,  there,  the  refignation,  deprivation,  or  tranf- 
lation of  the  bifliop,  ^c.  is  all  one  with  his  death  ;  but  where  the 
bifliop  is  patron  and  ordinary,  and  confirmeth  a  leafe  made  by  the 
parfon  without  the  dean  and  chapter,  and  after  the  parfon  dieth, 
and  the  bifliop  collateth  another,  and  then  is  deprived,  tranflated, 
or  refigns,  yet  his  confirmation  rcmaineth  good  ;  for,  fays  my  lord 
Cohe^  the  revenues  that  ate  to  maintain  the  fucceflbr  are  not  there- 
by di;niniflied.  But  this  feems  a  very  precarious  reafon ;  and  a 
better  reafon  of  the  diverfity  feems  to  be  this ;  tliat  when  tlie 
bifliop,  as  patron  and  ordinary,  has  by  deed  under  his  hand  and 
feal  fubfcribed  his  confirmation  of  the  leafe,  this  ought  to  be 
binding  upon  him,  at  leafl  during  his  own  life ;  and  therefore 
though  he  be  afterwards  tranflated,  deprived,  or  rcfigns,  yet,  fince 
thefe  are  either  by  his  own  imtjiediate  aiSts,  or  occafioned  by  hi§ 
default,  it  is  not  reafonable  they  fhould  be  allowed  to  avoid  or 
derogate  from  his  own  a(Sls,  which  otherwife  would  have  bound 
during  his  life  ;  for  the  law  never  permits  any  to  avoid  or  dero- 
gate from  his  ovvu  acls  :  but  thefe  reafons  have  no  place  after  the 
bifliop's  death,  for  then  his  confirmation  is  at  an  end,  and  can  be 
no  longer  binding  on  his  fucceflbr,  fince  he  had  no  power  to 
charge  the  pofleffions  of  the  biflioprick  any  longer  than  during  his 
own  life,  without  concurrence  and  confirmation  of  the  dean  and 
chapter,  who  are  by  law  fubflituted  and  appointed  to  thatpurpole. 
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But  yet  it  is  mod  advifable  to  have  the  confirmation  likewrfe 
of  the  dean  and  chapter  upon  fuch  leafes  made,  and  in  feverai 
books  their  confirmation  is  either  pleaded  or  admitted,  fince  with- 
out it  the  leafe  cannot  bind  any  longer  than  during  the  bifliop's 
life  who  fo  confirmed  it. 

In  fome  cafes  the  confirmation  of  the  patron  is  neceflary,  and 
in  fome  not :  wherein  this  diverfity  is  taken  in  the  books,  that 
fuch  fole  corporations,  as  have  not  the  abfolute  fee  and  inherit- 
ance in  them,  as  prebendaries,  parfons,  vicars,  and  fuch  like,  if 
they  make  any  leafes  or  eftates,  there,  to  bind  their  fuccelTors,  the 
patron  muft  confirm  the  fame;  but  fuch  fole  corporations  as 
have  the  whole  eftate  and  right  in  them,  as  bilhops,  abbots,  l^c.y 
or  fuch  corporations  aggregate  as  have  the  whole  fee  and  in- 
heritance in  them,  as  dean  and  chapter,  maft^r,  fellows,  and 
fcholars  of  any  college,  hofpital,  £5V.,  thefe  may  make  leafes  to 
bind  their  fucceflbrs,  without  any  confirmation  of  the  patron  or 
founder,  though  the  bifliop,  abbot,  dean,  mailer,  &c.  were  pre- 
fentable ;  and  the  reafon  of  this  diverfity  appears  in  the  nature  of 
the  right  with  which  each  is  invefled. 

But  if  a  parfonage  or  vicarage  be  a  donative,  then  the  confirma- 
tion of  the  patron  alone  is  fufficient  to  all  leafes,  tlfc.  made  by  the 
parfon  or  vicar,  and  fhall  bind  the  fucceflbr  without  the  confirma- 
tion of  any  other. 

If  there  be  a  patron  paramount,  as  well  as  an  immediate  patron, 
confirmation  of  the  immediate  patron,  without  the  other's  con- 
firmation, is  not  good  :  as,  if  a  pnrfon  be  patron  of  the  vicarage 
of  the  fame  church,  and  the  vicar  make  a  leafe,  confirmed  by  the 
parfon  and  ordinary,  this  is  not  good  without  the  confirmation  of 
the  patron  of  the  re6lory  alfo,  becaufe  both  have  an  intereft  in  the 
pofTefiions  of  the  vicarage. 

If  the  bifhop  of  A.  be  patron  of  the  church  prefertatlve  of  B., 
which  lies  within  his  diocefe,  and  this  be  the  corps  of  a  prebend 
in  the  church  of  -^.,  and  the  bifhop  of  A.  be  alfo  patron  of  the 
church  of  C,  which  is  alfo  prefentative,  and  lies  in  the  diocefe  of 
the  church  of  Z).,  and  afterwards  the  church  of  C.  be  lawfully 
annexed  and  united  by  the  affentof  the  bifhops,  deans,  and  chap- 
ters of  both  diocefes,  to  the  faid  prebend  of  i>\,  and  afterwards 
the  bifhop  of  A.  collate  J.  S.  to  the  faid  prebend,  which  now  by 
the  union  confifts  of  both  churches,  and  inllal  him  in  the  cathedral 
church  of  A.,  and  then  the  prebendary  make  a  leafe  for  years, 
which  is  confirmed  by  the  bifhop,  dean,  and  chapter  of  ^'/.j  and  not 
by  the  bifliop  of  B.,  yet  this  is  a  good  confirmation  ;  for  by  the 
union  the  biihop  of  D.  hath  anncr^ed  the  church  of  C.  to  the  pre- 
bend oi  B.J  and  fo  hath  deprived  himfelf  of  the  power  of  confirm- 
ation as  ordinary  i  for  after  the  union,  the  prebendary  is  inveited 
in  both  churches  by  his  inflalment,  without  any  prefentment,  ad- 
miifion,  inflitution,  or  induction  to  the  church  of  B.  or  C. 

If  the  dean  of  any  cathedral  church  make  a  leafe  or  grant  of 
any  of  his  pofl'efTions,  whereof  he  is  fole  feifed,  to  bind  his  fuccef- 
fors,  and  confirmation  be  necefTary  thereto  j  this  mull  be  confirm- 
ed by  the  bifliop  and  chapter  of  the  fame  church,  and  not  by  the 
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king,  although  he  be  the  patron  of  fuch  deanery  ;  becaufe,  as  hath 
been  faid,  the  dean  and  chapter  have  the  whole  fee  and  inherit- 
ance in  themfelves,  and  then  the  patron's  concurrence  or  confirma- 
tion is  not  neceflary.     But  it  feems  to  be  a  doubt,  whether  the 
confirmation  of  the  bifhop  be  necefiary  to  fuch  grant  or  leafe  ;  and 
feveral  books  feem  to  hold,  that  the  confirmation  of  the  chapter  Dyer,4o.b. 
alone,  without  the  bifhop,  is  fufncient  to  make  good  the  dean's  273.3.  b. 
leafes  or  grants  that  need  confirmation.     But  yet  it  is  laid  down  tf^'  p''  ]?' 
as  a  xule  in  the  Parfon's  Coun/elkr,  that  the  bifhop's  confirmation,  Roii/ibr.' 
as  well  as  the  chapter's,  is  neceflary  to  all  leafes  and  grants  made  478- 4S1. 
by  the  dean  ;  and  what  is  faid  by  Fitz.  that  the  bifhop  and  chapter  p  n%^^°' 
are  in  law  looked  upon  but  as  one  body,  feems  alfo  to  favour  this 
opinion  ;  for  it  is  reafonable  that  the  whole  body  fliould  confent 
to  the  granting  of  their  pofl^efiions,  and  not  that  the  bifhop,  who 
is  the  head  of  the  body,  fliouId  be  unconcerned  therein  :  alfo,  the 
poflelfions  of  the  dean  are  faid  to  be  derived  from  and  carved  out 
of  the  biflioprick,  and  the  bifhop  dejure,  is  i\\id  to  be  patron  of  the  ,  co.  7-.  b. 
deanery,    which  are  all   ftrong  arguments  to  prove  tlie  bifhop's   17  £•  3.4.0. 
confirmation  necefiary,  tliough  no  book  cafe  can  be  found  exprefsly  ^^^^S'i^-^^'S' 
to  warrant  it,  but  rather  the  contrary,  as  appears  by  the  cafes  firil     ^ 
cited,  wherein  no  notice  is  taken  of  the  bifhop's  confirmation,  or 
that  it  was  necefTary  ;  idea  quare  P 

But  if  fuch  deanery  be  irierely  donative, 'then  the  king's  confent  Comp.  In. 
and  confirmation,  as  patron,  muft  be  obtained,  and  that  without  t^^b,  371, 
the  bifliop's  confirmation  is  fufncient,   as   in  all  otlier  donatives, 
v.'herewith  tlie  bifhop  has  nothing  to  do. 

The  dean  of  IFel/s  might  anciently  have  pafTed  his  poiTeflions  Dyer,  173. 
belonging  to  his  deanery,  with  the  alfcnt  of  the  chapter,  without  ^'f  ^"""^ 
the    bifliop's    confirmation ;    afterwards,    the  deanery    was   fur-  i^"i;.  ^-^r.  * 
rendered  by  the  dean  thereof,  with  all  the  poflefTions  thereunto  4-5.4*^. 
belonging,  and  fo  diiTolved  by  acl  of  parliament ;  the  diflblution 
was  confirmed,  and  a  new  deanery  erefted,  and  the.  nomination  of 
a  new  dean,  and  his  fucceilbrs,  given  by  the  aft  to  the  king  and 
his  fucceilbrs  ;  and  it  was  thereby  alfo  enadled,  that  the  dean  and 
his  fuccefTors  might  demife,  grant,  or  part  with  any  of  their  pof- 
feffions,  in  the  fame  manner  and  form  as  the  ancient  deans  might 
and  ufed  to  do :  in  this  cafe,   if  the  new  dean  make  any  leafe  or 
grant  of  any  of  his  poUefiions*,  the  bifliop's  confirmation  v/as  not  ne- 
ceflary thereto,  but  only  the  chapter's,  becaufe  that  alone  was  fuffi- 
cient  before  ;  neither  is  the  confirmation  of  the  king  requifite,  be- 
caufe this  is  not  a  mere  donative  of  the  king,  though  he  hath  the 
nomination  of  the  dean  ;  and  by  the  ftatute  the  new  deanery  is 
made  of  the  fame  nature  as  the  old  one  was,  which  could  not  be  a 
donative,  becaufe  the  dean  and  chapter  might,  without  the  con^ 
fent  or  confirmation  of  any  others,  have  pafled  away  their  pof- 
feffions. 

It  has  already  been  iliewn,  that  all  leafes  or  grants  made  by  3  Co.  75. 
archbifhops  or  bifho^s,  whereto  confirmation  is  neceflary,  are  to  ^o  Co.  60  a, 
be  confirmed  by  tlie  dean  and  chapter  ;  for  tlie  law,  not  thinking  ecoi^^.b. 
fit  to  truft  the  bifliop  alone  with  the  difpofition  of  his  poflelilono 
■to  bind  his  fucceflbrs,  did  for  that  reafon  (amcngft  others)  conlli- 
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tute  the  (lean  and  chapter  to  give  their  confent  and  Oonfirmatiotr-i 
to  all  IcaiVs  or  grants  made  by  him  for  that  purpofe. 

But  if  a  biOiop  hath  two  chapters,  and  makes  a  leafe  of  any  of 
the  pcflefBons  of  the  biflicprick,  whereto  confirmation  is  necefTary, 
and  this  is  confirmed  only  by  one  denn  and  r/napter,  this  will  not 
bind  the  fucceflbr  of  the  blftiop  ;  for  both  <ire  but  one  in  refpe£b 
of  the  bifliop,  if  the  biflicp  is  chofen  by  bcth.  So  it  is,  if  a  bilhop 
be  patron  of  an  advowfon  in  right  of  h!c  biflioprick,  and  collate  a 
clerk,  who  makes  a  leafe  for  years,  and  the  bi{hop  and  one  deaa 
and  chapter  only  confirm  it  ;  this  will  not  bind  the  fucceeding 
clerk  of  the  fucceeding  bifliop,  fov  want  of  confirmation  by  the 
and  Coven-  other  dean  and  chapter.  But  though  both  deans  and  chapters 
try » cafe.      l^aye  ufed  to  confirm  fuch  leaf.;s,  vet  if  one  dean  and  chanter  have 

3  2  Co.  71.  ,  ,  'J  X 

furrendered  their  pofleffions  to  the  king,  and  then  tlie  bifliop  or 
his  clerk  make  a  leafe,  vhereto  confirmation  is  neceffary,  and 
this  is  confirmed  by  the  remaining  dean  and  chapter  only  j  this  ia. 
good,  and.  fiiall  bind  the  fuccefibr  ;  becaufe  by  the  furrender  the 
one  dean  and  chapter  Is  difiblved,  and  are  as  if  they  never  had  been  : 
and  although  aftei:  fuch  funender,  the  dean  and  chapter,  who  fo. 
furrendered,  were  again  cret^ed,  yet  confirmation  by  the  other 
would  be  fuflftcient ;  as  was  held  by  the  greater  part  of  the  jufti- 
ces  in  Irelatidi  ^'"t^  by  five  ju dices  in  England^  who  certified  thei^- 
opinion  t  j  be  fo  into  Ireland. 

If  tV/0  bifiiopricks,  that  were  originally  diflincl,  are  by  lawful- 
authority  united,  and  the  ufage  hath  been  fince  the  union,  that  the 
fevcral  deans  and  chapters  have  made  confi.rmations  feverally,  nj'tz. 
e«ich  dean  and  chapter  of  the  leafes  or  grants  of  the  pofleffions  of 
theii*  rcfpeclive  biihoprick,  but  the  charter  of  union  is  not  extant, 
or  cannot  be  found  5  fuch  feveral  confirmation  is  good  ;  becaufe  it 
lliall  be  intended,  by  reafon  of  the  ufage,  that  the  union  was  made 
fpiritually,  and  in  fuch  a  manner,  that,  notwithflanding  the  fame, 
all  leafes  and  grants  fhould  ifeverally  be  'confirmed  as  they  were 
before  the  union  :  and  this,  either  to  prevent  confufion,  or  by 
reafon  of  the  remotenefs  of  tlie  feveral  deaneries  j  and  then  tnodus 
^ conveiiiio  vincunt  Icgeviy  and  fuch  confirmation  by  the  dean  and 
chapter,  of  their  own  original  pofTeflions,  is  good.  Secusy  if  the 
union  v.'ere  made  generally,  for  then  botli  ought  to  confirm. 

If  a  bifliop  hath  no  dean  and  chapter,  then  his  grants  arc  to  be 
confirmed  by  tlie  clergy  of  his  diocefc,  where  confirmation  is  ne-> 
ceiTiry ;  ior  the  law  will  not  truil  any  fule  corporation  with  the 
difpofition  of  his  pcfTefiions,  as  hath  been  before  obfcrved. 

Whenever  a  dean  and  chapter  are  to  confirm  any  leafe  or  grant, 

the  dean  himfelf  mufl  join  with  the  chapter,  and  confirmation  by: 

his  fubdean,  deputy,  or  ';rc£^or,  wiil  r.ot  be  fufncicnt:  for  they 

have  no  power  to  charge  the  pofieilions  of  the  church,  neither  is 

any  flranger  capable  of  being  a   dean-fubflitute  or  prcitor,   but 

only  one  of  the  chapter. 

J!  H.  4.S4.       Therefore,  where  upon  a  ccmpofition  for  tithes  aparfon  grant- 

Ero.t'.t.Cor-  ^^^  ^^  annuity  to  the  abbey  of  Battel,  and  this  grant  was  confirmed 

Dav.  47.'    *  hy  the  bifi-icp,  dean,  and  chapter,  being  patrons  ;  but  in  the  deed 

Pa.m.  461.    ot  confirmation  it  appeared  that  the  dean  was  abfent,  and  did  not 
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put  his  feal  thereto,  but  that  the  chanter,  who  was  his  commif- 
fary,  did  it  for  him  ;  it  was  held,  that  though  the  dean  might 
have  a  commifiary  or  deputy  to  exercife  his  fpiritual  jurifdi£tion^ 
yet  that  fuch  deputy  or  commiilary  cannot  charge  the  poiTeflions  of 
the  church. 

A  leafe  was  made  by  the  free  chapel  and  college  of  Wind/or  Dyer,233.b, 
under  the  common  feal,  but  the  dean  or  warden  himfelf  was  not  Comp,  in- 
party  to  the  leafe,  but  one  who  was  his  deputy  in  his  ab fence ;  "a^h'^""-! 
and  upon  a  fuit  in  Chancery,  to  fet  afide  the  leafe,  a  ftatute  of  Palm.  4S0. ' 
the  college  was  (hewn  for  the  authority  of  the  deputy  to  exercife 
and  perform  the  ofiice  of  dean  in  all  things  in  per/on.  isf  col!.;gium^ 
tjfc.  yet   the  judges    held,  that  the  confirmation  by  the  deputy 
was  not  good,  for  that  he  had  no  authority  to  confirm  this  leafe 
by  the  college  ftatute  provided  ;  for  that  by  the  word  collegiinriy 
all  the  pofleflxons  of  the  college  were  not  to  be  underftood,  but 
only  the  fite  and  circuit  of  the  college,  or  place  of  its  fituation. 
Which  cafe  feems  to  prove,  that  if  by  the  ftatutes  of  a  church  or 
college,  the  deputy-dean  may  confirm  grants  and  join  in  the  mak- 
ing of  leafes,  as  if  the  dean  him.felf  was  prefent  and  joined  there- 
in, that  then  fuch  confirmation  will  be  good  ;  for  the  founder  or 
patron  may  make  what  lav/  he  pleafes  for  the  regulation  of  the 
corporation,  and  when  he  has  inverted  the  deputy-dean  with  fuch 
power,  this  has  the  fame  fanclion  with  any  other  laws  for  the  re- 
gulation of  that  corporation. 

As  a  deputy-dean,  generally  fpeaking,  cannot  confirm  leafes,  Noy,  94.. 
fo  neither  can  he  who  is  but  a  mere  commendatory  dean,  'uvz.  a  P^^"^-  4-6oo. 
i^ean  by  recipere  in  cotnrnetidam ;  for  though  he  may  take  the  pro-  Latch  7.1 
fits,  becauf;  that  was  one  end  of  his  having  the  deanery  in  com-  250. 
mcndam^  raid   may,  with  the  chapter,  choofe  a  bifhop,  and  alfo  J'^n-'S^' 
exercife  fpiritual  jurifdiclion,  and  fue  or  be  fued  by  that  name,  '   ' 
becaufe  thofe  acts  ,are  of  neceffity,  and  for  the  advantage  of  the 
deanery  \  yet  cannot  he  confirm  leafes,  for  this  is  merely  a  vo- 
luntary a£l:,  and  fuch  commendatory  dean  is  but  depofuarius.^  and 
not  a  dean  complete.     But  if  a  dean  be  elected  biihop,  and  be- 
fore his  confecration  obtain  a  difpenfation  to  hold  his  deanery  in 
cornmendamy  fuch  dean  may  well  confirm  leafes,  i^c.  and  if  he  be 
tranilated  to  another  bifiioprick,  and  after  his  eledlion,  and  be- 
fore confecration,  obtain  a  difpenfation  to  hold  the  fame  deanery 
in  commendam  with  his  fecond  bifiioprick,  his  old  title  remains; 
and  confirmations,  and  other  aols  done  by  him  as  dean,  are  as  good 
in  law  as  if  he  had  never  been  made  biihop  :  for  there  is  a  greac 
difference  between  a  recipere  in  commendam^  and  rett?iere  in  com- 
mendam ;  the  one  comes  in  purely  by  virtue  of  the  difpenfation, 
and  has  no  other  title  \  the  other  comes  in  legally  at  firft  as  dean, 
and  by  virtue  of  the  difpenfation  is  only  enabled  to  continue  fo 
ft  ill ;  for  that  gives  him  no  original  new  title,  as  in  the  other 
cafe,  and  therefore  he  is  as  much  dean  as  he  was  before.     And 
the  fame  diftin^tion  holds  between   recipere  and  retinere  in  com- 
'iviendam,  in  cafe  of  bifiiops  ;  for  a  mere  commendatory  bifliop  in 
the  recipere  cannot  confirm  leafes, £5V.but  in  fuch  cafe  the  archbilhop 
is  t(?  do  it.     Alfo,  the  guardian,  of  the  fpiritualties  cannot  con- 
firm 
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firm  leafes ;  for  fuch  confirmation,  being  a  mere  voluntary  a£lj' 
and  being  to  transfer  a  right  to  another,  none  are  capable  of  it 
but  thofe  who  have  the  eftate  and  right  in  themfelves,  which  fuch 
commendators  in  the  recipere,  fubftitutes,  re£lors,  deputies,  and 
guardians  of  the  fpiritualties  have  not. 

Where  there  is  a   mere  commendatory  dean  in  the  recipere : 
^i^rcy  whether  the  bifliop's  leafes  and  grants  are  not  to  be  con- 
firmed by  the  clergy  of  the  diocefe,  in  cafe  where  there  is  no 
dean  and  chapter,  or  by  whom  elfe  ? 
Comp.  In-         All  leafes  or  grants,  which  need  confirmation  of  a  dean  and 
cumb.  368.    chapter,  are  to  be  confirm.ed  by  the  dean  and  major  part  of  the 
corporation,  and  being  fo  confirmed  are  good,  though  feveral  of 
the  particular  members  diffent,  or  are  not  prefent ;  for  the  dean 
and  major  part  of  the  chapter  make  the  corporation,  and  the 
others  have  no  negative  voice  to  hinder  fuch  majority  from  doing 
any  corporate  a£l: ;  for  otherwife,  by  the  corruption  or  perverfenefs 
of  one  or  two  members,  the  whole  corporation  might  fuffer;  and 
that  this  was  the  law,  appears  by  the  following  a£l  of  parliament: 
3jH.  8.  <*  Albeit  that  by  the  common  laws  of  this  realm  oi  Englandy 

c.  27.  ((  g]j  affents,  eleclions,  grants,  and  leafes,  had,  made,  and  grant- 

"  ed,  by  the  dean,  warden,  provofl,  mailer,  prefident,  or  other 
*'  governor  of  any  cathedral  church,  hofpital,  college,  or  other  cor- 
**  poration,  by  whatfocver  name  they  be  incorporated  or  founded, 
**  with  the  aflent  and  confent  of  the  more  or  greater  part  of  their 
**  chapter,  fellows,  or  brethren  of  fuch  corporation,  having 
**  voices  of  aflent  thereunto,  be  as  good  and  efFe£lual  in  the  law, 
*'  to  the  grantees  or  lefTees  of  the  fame,  as  if  the  refidue  of  the 
**  whole  number  of  fuch  chapter,  fellows,  and  brethren  of  fuch 
**  corporation,  having  voices  of  aflent  had  thereunto  confented 
**  and  agreed ;  yet  the  faid  common  law  notwithflanding,  divers 
"  founders  of  fuch  deaneries,  hofpitals,  colleges,  and  cor- 
*'  porations  within  the  faid  realm,  have,  upon  the  foundations 
**  and  eftablifhment  of  the  fame  deaneries,  hofpitals,  colleges, 
**  and  other  corporations,  eftablifhed  and  made,  amongft  other 
**  their  peculiar  a£ls,  local  ftatutes,  and  ordinances,  that  if  any 
**  one  of  fuch  corporation,  having  power  and  authority  to  affent 
**  or  difl!ent,  ihould  and  would  deny  any  fuch  grant  or  grants, 
**  that  then  no  fuch  leafe,  election, or  grant,  (hould  be  had,  or  leafed, 
**  or  granted ;  and  for  the  performance  of  the  fame  have  been,  and 
"  be  daily  thereunto  fworn  ;  and  fo  the  refidue  may  not  proceed 
*'  to  the  perfe£lion  of  fuch  ele£tions,  grants,  and  leafes,  accord- 
*'  ing  to  the  courfe  of  the  common  laws  of  this  realm,  unlefa 
**  they  fliould  incur  the  danger  of  perjury  ;  for  the  avoiding 
*'  whereof,  and  for  the  due  execution  of  the  common  law  uni- 
"  verfally  within  this  realm,  and  every  place,  in  one  conformity 
'*  of  reafon  to  be  ufed,  be  it  ordained,  eftablifiied,  and  enabled,  by 
*'  the  authority  of  this  prefent  parliament.  That  all  and  every  par- 
*'  ticular  a^t,  order,  rule,  and  ftatute,  heretofore  made,  or  hereafter 
*'  to  be  made,  by  any  founder  or  founders  of  any  hofpital,  col- 
"  lege,  deanery,  or  corporation,  at  or  upon  the  foundation  of  any 
^*  fuch  hofpital,  collegejdcauery, or  corporation, y/ hereby  thcgrant, 

«'  leafe, 
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'*  leafe,  gift,  or  election,  of  the  governor  or  ruler  of  fuch  hof- 
**  pital,  college,  deanery,  or  corporation,  as  have  or  fhall  have 
**  voice  or  aiTent  to  the  fame,  at  the  time  of  fuch  grant,  leafe, 
*'  gift,  or  ele£lion,  hereafter  to  be  made,  {hould  be  in  anywife 
**  hindred,  or  let,  by  any  one  or  more,  being  the  lefler  number  of 
*'  fuch  corporation,  contrary  to  the  form,  order,  and  courfe  of 
"  the  common  law  of  this  realm  of  Englandy  fhall  be  from 
**  henceforth  clearly  fruftrate,  void,  and  of  none  effe£l,  with  an 
**  abrogation  of  all  oaths  heretofore  taken  to  fuch  efFe^t,  and  a 
**  penalty  of  5/.  on  any  perfon  wiio  (hall  for  the  future  give 
«'  fuch  oath." 

When  the  dean  and  chapter  are  to  confirm  any  leafe,  there 
ought  not  only  to  be  a  majority  of  them,  but  they  ought  alfo  to 
be  perfonally  prefent,  and  cnpitulariter  ccugregati  in  one  place ; 
•which,  with  other  circumftances  relating  to  the  manner  of  their 
confirmation,  will  appear  by  the  following  cafe,  which  was  thus  : 

The  biihop  of  Femes  makes  a  leafe  for  years ;  the  chapter,  con-  Dav.  42,43. 
filling  of  eleven  perfons,  viz.  the   dean  and    ten    prebendaries,  ^^c- dean  and 
confirm  it  In  this  manner,  viz.  The  dean  makes  one  J.  S.,  a  mere  Fe.-nes^s" 
layman,  his  proflor  or  fubftitute,  to  give  his  aflent  to  all  Icafes  cafe. 
or  grants  ;  this  pro£lor,   and  three  of  the  prebendaries  only  meet  ^^'7'  \^A' 
together,  and  fix  the  chapter  feal  to  the  confirmation  of  this  leafe,   .^' ' 
which  confirmation  was  made  in  the  name  of  the  dean  and  chapter  j 
after  that,  three  others  of  the  prebendaries,  at  feveral  days,  by 
themfelves,  fubfcribe  their  names  to  the  faid  confirmation  ;  and 
after  the  death  of  the  bifhop,  his  fucceflbr  enters  upon  the  leflee : 
it  was  adjudged  lawful :  for  that  the  leafe  was  void  after  the 
death  of  the  bifhop   who  made  it,    for  want  of  confirmation  ; 
I.  Becaufe  no  confirmation  was  made  by  the  dean  himfelf,  but 
only  by  the  proflor,  which  was  not  fufficient ;  for  he  was  merely 
a  Itranger  to  the  chapter,  and  not  capable  of  fuch  procuration ; 
and  therefore  all  he  did  was  void  both  by  the  canon  and  com- 
mon lav/  ;  for  in  the  canon  law  the  rule  is,  abfens  non  poteji  ck- 
mandare  votumfuinny  jiifi  uii'i  de  capitulo ;   and  there  Is  another  rule, 
oportet  quod  procurator  Jemper  injVitutus  Jit  de  coUegio  ;  and  anotherj 
votiim  dart  non  poteji  per  literas :    and  agreeable  to  this  is  the  rule 
of  the  common  law  ;  for  in   the  parliament  the  peers  may  give 
their  vote  by  procurator  or  proxy,  but  their  proclors  mufl  be  ba- 
rons, and  members  of  the  fame  houfe  ;  and  a  ftranger  is  not  ca- 
pable of  being  a  proxy  ;  and  admitting  he  were,  yet  where  a  cor- 
poration paffes   any  interelt,    the  members  thereof  cannot  give 
their  aflent  by  pro6tors  or  fubftitutes  j  and  fo  the  doubt  in  Dyer  Dyer,  145. 
feems  to  be  refolved. 

2.  It   was  adjudged,  that   though  the  deed  of  a   corporation 
needs   no    delivery,  as  the  deed  of   a  natural  perfon  does,  but  Dav.  47,4s. 
that   the    fixinn;  'of    the    corpovation   feal    "Ives    perfe£lion    to  ^\;  „   ^. 
It,  yet   the   major  part  or  the  corporation  ought  to  be  prelent  2^. 
when   the  feal  is  fo  affixed;  for  the  major  part  of  the  chapter  Show. Par. 
make  the  corporation,  and  their  aft  is  the  act  of  the^corporation,  Cai=f,a9. 
though  the  others  do  not  agree  ;  but  here  was  only  the  proclor 
of  the  dean  and  three  of  the  chapter  prefent  when  the  feal  was 

affixed, 
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afTixed,  which  is  not  fuihcient ;  for  there  ought  then  to  be  a  ma- 
jority prefcnt,  otherwife  it  may  be  faid  to  be  cuin  ajl/ifu,  but  not 
io/ifenfuf  and  it  ought  to  be  cin/i  njfutifu  i^  coiifcfifii  of  the  dean  and 
chapter  :  for  as  a  body  natural  cannot  do  any  perfecSl  adl,  if  it  be 
difmembered,  the  head  in  one  place,  and  the  hands  in  another  ;  fo 
neither  can  a  body  poHtick  :  and  therefore  they  ought  to  be  capitu- 
lariter  congregati  in  a  certain  place.  But  it  was  agreed,  that  they 
nre  not  confined  to  meet  in  their  chapter-houfe,  but  may  meet  at 
any  other  place :  but  at  fuch  meeting  and  fealing  there  ought  to 
be  a  majority  then  prefent ;  for  if  they  fet  their  names  at  feveral 
times,  and  in  feveral  places,  after,  this  makes  it  not  to  be  the 
adc  of  the  corporation,  hutfaclumfingulonnn  in  their  fingular  and 
private  capacity,  and  fo  (hall  not  bind.  It  was  alfo  held,  that  the 
major  part  of  the  members  being  afTembled,  ought  to  give  their 
voices  and  confents  fingly  and  dillindtly,  as  in  the  choice  of  knights 
of  the  fliire,  and  not  in  a  confufed  and  uncertain  manner;  and 
when  the  major  part  fo  confent,  their  confent  ought  to  be  cx- 
preiTcd  by  their  nxing  of  the  feal  to  the  deed  of  confirmation  or 
other  grant. 
Dyer,  282.  The  corporation  of  the  mayor,  bailiffs,  and  burgefTes  of  Wifid- 
b- in  mar-  r.j.  made  a  leafe  for  vears,  one  bailiff  only  afTentina: ;  and  this 
*'   '  was  held  a  void  leafe,  if  there  were  two  bailiffs  ;  but  as  to  the 

burgeiTes,  it  was  held,  tiiat  if  the  greater  part  of  them  aflented, 
this  would  be  fuflicient,  though  they  were  not  prefent  at  the  feal-i 
ing,  if  their  afTent  was  had  before  :  but  quare ;  for  the  foregoing 
cafe  feems  to  be  an  authority  that  there  muft  be  a  majority  pre- 
fent at  tlie  time  of  the  fealing  ;  for  that  is  the  a£l:  which  exprelTes 
their  confent ;  and  unlefs  there  be  a  majority  then  prefent,  no 
alTent  at  any  other  time  can  make  that  good,  which,  for  want  of 
a  majority,  was  void  when  it  was  done.  But  in  that  cafe  it  ap-r 
pears,  that  the  confent  of  the  majority  was  not  had  till  after  the 
fealing ;  whereas  in  this  cafe  the  confent  of  the  majority  was  be-* 
fore  the  fealing,  though  fuch  majority  was  not  prefent  at  the  feal- 
ing ;  and  therefore  quars^  if  this  makes  any  difference  ? 
Dyer,  40.  Eut  here  a  material  difference  is  to  be  obferved  between  a  real 

chafin's  intcreft  and  a  bare  authority  or  power  only,  as  to  the  manner  of 
Plow'  iqq.  concurring  in  fuch  leafes.  For  if  a  dean  be  feifed  of  lands  in 
Roll.  Abr.  right  of  him  and  his  chapter,  or  mafter  or  warden  of  an  hofpital 
478-  ^  or  college  in  right  of  himfelf  and  the  brothers  and  fiflers  or  fel- 
sLeonii-^e!  lovvs  of  the  fame  college,  or  a  mayor  in  right  of  himfelf  and 
4  Leon,  II.  the  commonalty,  and  the  dean,  mafter,  warden,  or  mayor,  make 
Clerk's  cafe.  ^  leafe  by  indetiture  between  the  dean  and  chapter,  inafter  or 
Con'firma-  warden,  and  the  brothers  and  fillers  or  fellows  of  the  fame  hof- 
tion,  30.  tit,  pital  or  college,  or  between  the  mayor  and  commonalty  of  the 
Co'l-'^^^'  °"^  V'^'^^i  ^'"'"^  J'  ^'  ^^  ^^^  other,  whereby  the  dean  with  the 
3CC,  346.  aflent  and  confent  of  the  chapter,  or  the  mafter  with  the  aflent  of 
Gcdb.  210.  the  brothers  and  fifters,  or  the  warden  with  the  afTent  of  the  fel-; 
M^naand  j^^^  ^^^  fchclars,  or  tl'.e  mayor  with  the  aflent  of  the  common- 
alty, leafe  fuch  lands  to  "J.  5.,  and  with  fuch  aflent  or  con  lent 
put  thereto  their  common  feal  j  this  is  a  void  leafe;  for  the  chap- 
ter, brothers  and  fiilers,  fellows  and  fcholais^  cr  commcnalty,  are 

equally 
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fequally  feifed,  and  have  an  equal  right  and  interefl  br  the  lan^U 
with  the  dean,  mailer,  warden,  or  mayor,  and  therefore  ought 
to  join  in  the  leafing  or  granting  part  of  the  deed,  and  not  only 
to  give  their  affent,  for  they  all  make  but  one  perfon  in  law  j  and 
a  body  cannot  be  diilindl,  fo  as  that  one  part  may  aflent  to  thc- 
afts  of  the  other.  Bat  if  the  dean  were  fole  feifed  of  the  lands 
in  right  of  his  deanery,  the  mafter  or  warden  in  right  of  their 
mafter  or  wardenfliip,  or  the  mayor  in  right  of  his  mayoralty, 
then  the  leafe  of  the  dean,  mafter,  warden,  or  mayor  alone,  with 
the  aflent  and  confent  of  the  other  perfons  before-mentioned,  is 
fufficient ;  becaufe  the  dean,  mafter,  warden,  or  mayor  only  are 
feifed  and  have  a  real  intereft,  and  the  other  perfons  before- 
mentioned  have  no  intereft  at  all,  but  only  a  bare  right  or  power 
cf  aflenting  to  the  leafes  or  grants  of  their  refpe£live  heads,  and 
therefore  their  afient  or  confent  is  fufficient,  without  joining  in 
the  leafing  or  granting  part.  So,  if  an  abbot  or  prior  be  feifed  of 
lands  in  right  of  the  abbey  or  priory,  yet,  becaufe  the  monks  are 
all  dead  perfons  in  law,  and  not  capable  of  having  any  lands,  of 
being  empleaded,  and  fuch  like  adis  ;  therefore,  though  they, 
together  with  the  abbot  or  prior,  conftitute  and  make  up  but  one 
"body,  yet  the  abbot  or  prior  only  have  the  power  of  leafing,  and 
the  aflent  or  confent  of  the  convent  muft  be  had  and  exprefied 
by  affixing  their  common  feal,  in  the  fame  manner  as  where  tliR 
chapter,  having  no  intereft  in  their  own  right,  are  to  aflent  to 
the  leafes  of  their  dean.  So  likewife,  where  a  parfon  makes  a 
leafe  for  years,  he  only  is  to  grant  or  leafe  the  lands,  and  the 
patron  and  ordinary  are  only  to  give  their  confent  by  affixing 
their  refpe61:ive  feals,  and  expreffing  their  confent  or  affent  in  the 
body  of  the  deed  ;  for  the  parfon  is  the  principal  grantor,  and 
the  others  have  not  any  real  intereft  in  the  lands,  though  the  law 
has  thought  fit  to  require  their  aflent  to  all  leafes  or  eftates  to  be. 
made  by  the  parfon. 

A  dean,  feifed  of  lands  In  right  of  him  and  his  chapter,  Dyer,  40.  l- 
made  a  leafe  for  years ;  the  chapter  confirmed  this  leafe  by  a  '^  margin. 
diftinft  deed  ;  and  it  was  held  not  good,  becaufe  their  deeds 
being  fevered  cannot  operate  at  all,  fince  they  are  but  one  entire 
body,  and  therefore  cannot  fever  in  their  a£ls.  But  if  after  fuch 
leafe  they  had  alT  joined  in  a  confirmation,  this  had  amounted  to 
a  new  leafe,  and  been  good  as  to  the  joint  a<Sl  of  them  all,  as 
the  original  leafe  itfelf  v/ould  have  been,  if  all  had  joined  in  the 
leafing  part. 

A  leafe  for  years  was  made  In  this  manner  ;  prapo/iins,  foc'ii  ^  iLeon.  2^4^ 
Jcholares  Collegii  Reginalis  in   Oxofiia,    guardianus    hcfpitalis,    kS'c.  ^,^'^°'l-  ^.i- 
and  exception  taken,  that  it  ought  to  have  been  guardiam,  iii  the  Qi.,2en*s" 
plural  number,  for  the  college  confift.s  of  many  perfons,  and  each  €^1^1".^ 
of  them  is  capable,  and  therefore  not  like  an  abbot  or  convent :  ^*^"' 
but^Vr  curinm  it  was  held  good,  for  the  college  is  but  one  body, 
and  as  one  perfon,  and  therefore  gtiardiamis  is  fufficient  to  de- 
fcribe  it  by. 

As  a  patron  may  confirm  explicitly  by  his  deed  or  writing,  fo  S,*^"-  '5-. 
may  he  alfo  confirm  by  confequence  of  law  :    for  if  a  paifou  '^^I^q]',^^  ' 

nriakes 
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Car.  3S.  makes  a  leafe  for  years  to  the  patron,  who  grants  or  afl}gns  It 
RoU.  Rep.  over  to  another,  this  amounts  to  a  confirmation  in  law  by  the 
Co!  Lit.  patron,  becaufe  confirmation  being  nothing  but  an  aflent  un- 
301.  der   the  hand  and  feal  of  the  party  confirming,  fuch  afTcnt  in 

Roll.  Abr.  tjijg  cafe  fufficlently  appears  by  his  afligning  over  the  leafe  to  an- 
*    '  other.     But  without  fuch  afiignment,  the  ordinary's  confirmation 

will  not  make  good  the  leafe  to  the  patron  to  bind  the  fucceflor, 
becaufe  in  the  acceptance  of  the  leafe  the  patron  was  only  pat- 
five,  and  executed  nothing  under  his  hand  and  feal  which  coulJ 
amount  to  a  confirmation,  as  in  the  other  cafe,  where  he  makes 
an  actual  aflignment  over.  But  in  cafe  of  fuch  confirmation  in 
law,  the  patron  ought  to  be  abfolutely  feifed  of  the  advowfon  j 
otherwife  it  will  bind  only  according  to  the  eflate  he  hath  tliere- 
in,  as  will  appear  hereafter.  But  quan^,  if  the  aflignment  in  this 
cafe  were  without  writing,  if  that  would  be  good,  or  could 
amount  to  a  confirmation  ? 
Dyer,  52.  Another  difference  obfervable  in  the  manner  of  confirming 

338.  fuch  leafes  as  we  are  treating  of  is,  as  to  their  duration  or  con- 

4I7'  472^  tinuance.  For  if  a  parfon  makes  a  leafe  for  twenty-one  years  at 
5  Co.  Si.  this  day,  and  the  patron  and  ordinary  confirm  his  eflate  therein 
Co.  Lit.  f-Qj.  feven  years,  or,  reciting  the  leafe,  confirm  dimijftojiem  prcsdicl^. 
Moor  4-9.  ^  diajn  indenturam  eidem  fcr'ipto  coiifirmation'is  annexamy  ^  omnia 
481.  in  eadem  co7itent.y  quoad  feptevi  aiuios  folummodoy  ^  non  itltra^  yet 

Co.  Lit.        jg  ^ijg  efii^te  or  leafe  well  confirmed  for  the  twenty-one  years  5  for 
iendi.  23S.  wheil  they  confirm  the  eflate  of  the  lefTee,  that  is  entire,  and 
And.  47.      cannot  be  divided.     So,  where  a  prebendary  made  a  leafe  of  a 
Hedey,  75.    j-e£lory,  parcel  of  his  prebend,   for  feventy  years,  before  the  fla- 
tutes,  and  the  bifhop,    reciting  the  demife,  confirmed   the  fuid 
deimfe  or  leafe  for  fifty  years,  and  no  more,  and  the  dean  and 
chapter  likewife  confirmed  the  fame  in  the  fame  manner,  it  was 
held  by  all  the  juftices,  that  they  might  confirm  feverally,  and 
that  their  confirmation  w'as  extendible  to  the  whole  feventy  years; 
for  when  they  confirm  dim'ijTwnem  prsdiEl.^  they  confirm  that  de- 
mife or  leafe,  which  comprehends  and  includes  the  whole  term 
of  feventy  years,  and  then  the  words  pro  ternwio  fifty  only,  ds*  7ii« 
vltroi  come  too  late,  and  are  repugnant  to  the  confirmation  of 
dimiffionem  pradicl.y  which  included  the  whole  term  of  feventy 
years.     But  it  was  agreed,  that  if  after  fuch  recital  of  the  demife 
they  had  confirmed  the  l,:nd  to  the  leffee  for  fifty  years  only,  this 
had  been  a  good  confirmation  for  fifty  years  only,  and  no  fuch 
repugnancy  in  the  confirmation  :  and  fo,  if  the  demife  had  been 
of  thirty  acres,  they  might  have  confirmed  the  leafe  as  to  one  or 
more  acres,  or  might  have  confirmed  all,  or  part,   on  condition. 
Cro.  Eliz.      And  a  diverfity  was  taken  between  a  bare  affent  without  any  right 
79'     ,        or  interefl,  and  an  afient  coupled  with  a  right  or  interefl ;  for  the 
F.N  B.  49.    termor,  who  is  to  perfe6l  an  a6l  by  his  attornment,  cannot  afient 
Co.  Lit.        for  a  time,  nor  upon  condition,  nor  for  part  of  the  thing  granted, 
3"f5"    •         but  it  fnall  enure  abfolutely  to  all,  becaufe  he  having  but  a  bare 
right  cannot  qualify  or  apportion  it ;  but  the  bifhop,  who  is  pa- 
tron, and  the  dean  and  chapter,  have  an  intereli  in  the  parfonagc 
or  prebend,  and  every  part  of  it ;  for  the  patron  hathyV/j-  ccnferendi ; 

and 
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and  a  releafe  to  the  patron  of  an  annuity  in  the  time  of  vacation  Is 
good,  and  the  patron  and  ordinary  may  charge  the  glebe  in  the 
time  of  vacation,  and  therefore  having  an  aflent  clothed  with  an 
intereft  may  qualify  it  as  they  pleafe.  Another  difference  was 
taken  in  the  cafes  before-mentioned  between  a  leafe  for  years  and 
an  eftate  of  freehold  or  inheritance.  For  if  a  parfon  or  prebendary 
make  a  leafe  for  years,  confirmation  may  be  made  of  the  /anrl,  as 
has  been  faid,  for  a  lefs  number  of  yearsy  or  of  the  leafe  for  a  lefs 
number  of  acres;  for  the  years  or  acres  are  feveral,  although  the 
leafe  or  term,  or  land  are  one ;  fo  that  if  a  leafe  be  made  for  five 
years,  rendering  20 1,  per  annum  rent,  the  years  are  feveral,  fothat 
an  adlion  of  debt  will  lie  for  the  rent  every  year.  But  if  a  parfon 
or  prebendary  before  the  ftatutes  had  made  a  leafe  for  life,  a  gift  in 
tail,  or  a  feoffment  in  fee,  and  confirmation  had  been  made  of  the 
land  to  the  leffee,  donee,  or  feoffee  for  an  hour,  this  would  be 
good  for  ever  -,  for  the  freehold  or  inheritance  paffmg  by  one  and 
the  fame  livery,  is  entire,  and  then  the  confirmation,  which  is  an 
a£t  of  lefs  notoriety,  cannot  break  or  divide  it ;  for  fuch  confirma- 
tion being  an  affent  to  an  aft  which  paffed  the  whole,  mull  extend 
to  the  whole  which  paffed  by  the  aft, 

3.  What  Eflates  they  who  make  fuch  Confirmation  are  to  have. 

As  to  the  eftate  they  who  make  fuch  confirmation  ought  to  Comp.  In- 
have,  to  make  the  leafe  effeftually  binding  upon  the  fucceffors,  *^"*'"'''  3"^* 
this  regards  chiefly  the  patron,  whofe  advowfon  or  right  of 
patronage,  being  a  temporal  inheritance,  and  confidered  as  fuch,  is 
to  be  governed  by  the  fame  rules  as  other  temporal  inheritances 
are  ;  and  therefore  his  confirmation,  being  in  nature  of  a  charge 
upon  the  advowfon,  is  to  be  direfted  by  the  eftate  which  he  hath 
in  the  advowfon,  and  can  continue  no  longer  than  that  endures. 

Thei-efore,  if  the  patron  be  but  tenant  in  tail,  or  tenant  for  life,  Co.  Lit. 
his  confirmation  (hall  bind  only  fuch  incumbents  as  come  into  the  ^^^°*  ^^^^ 
church  during  his  own  life :  and  accordingly  it  was  agreed,  by  ^.so. 
Coke  and  DodderUge,  that  if  a  parfon  makes  a  leafe  for  years,  Roll-  Rep. 
which  is  confirmed  by  the  patron  and  ordinary,  the  patron  being  1^;^^^  „, 
tenant  in  tail,  and  the  patron  and  parfon  both  die,  and  the  iffue  in  ucn".  234. 
tail  doth  prefent  another,  his  prefentee  fnall  hold  the  reftory  dif- 
charged  of  fuch  leafe.     And  alfo  they  agreed,  that  although  the 
iffue  in  tail,  after  a  prefentatlon,  levies  a  fine,  yet  the  prefentee  e£ 
the  conufee,  when  the  church  becomes  void  again,  {hall  hold  it 
difcharged  ;  becaufe  the  confirmation  was  defeated  by  the  pre- 
fentatlon of  the  iffue  In  tail  before  the  fine  levied.     But  if  the 
patron,  tenant  in  tail,  difcontinues  the  eftate-tail,  the  leafe  con- 
firmed by  him  fhall  ftand  good  during  the  difcontinuance  ;  or  if 
the  eftate-tail  be  barred,  it  fhall  ftand  good  for  the  whole  term  : 
for  now  the. eftate  of  the  patron,  in  refpeft  whereof  the  eftate  was 
only  voidable  by  the  prefentee  of  the  iffae  in  tail,  is  become  an 
abfolute  and  unavoidable  fee. 

So,  if  the  patron  had  a  conditional  eftate  in  the  advowfon,  and  Co.  Lit. 
he  confirms   a  leafe  of  the  parfon's,  and  after  the  condlrion  is  3"o-  ''• 

6  broken, 
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broken,  this  defeats  alfo  his  confirmation,  fo  that  the  fucceeding 
incumbent  (hali  not  be  bound  by  it ;  for  his  confirmation,  which 
was  in  virtue  of,  and  derived  out  of  his  eftate  in  the  advowfon, 
could  not  be  more  lailing  than  that  eflate  itfelf  was. 
Dy?r,  2.c;2.  If  the  chaplain  of  a  chantry  or  free  chapel,  that  was  a  donative, 
Roil.  Abr.  j^-,[}  niade  a  leafe  for  years  before  the  difiolution  of  chantries,  and 
the  patron  of  the  chapel,  being  feifed  of  the  patronage  in  tail,  had 
confirmed  it,  this  fiiould  not  have  bound  the  chaplain  of  the  iffue 
in  tail ;  becaufe  the  tenant  in  tail  could  not,  by  any  ail  of  his,  bind 
the  iifue  in  tail  ai  ter  his  death :  and  in  fuch  cafe,  if  the  patronage 
of  the  donative  came  to  the  king,  by  the  flatute  of  chantries, 
neither  the  king,  nor  his  clerk,  fnould  be  bound  by  the  faid  leafe. 
But  if  the  donor  had  levied  a  fine  after  the  confirmation,  by  which 
the  iflue  in  tail  was  bound  from  avoiding  the  leafe,  the  king  alfo 
Ihould  be  barred :  and  as  the  iffue  in  the  other  cafe  would  not 
have  been  bound,  no  more  would  the  king,  who  comes  in  fubjedl: 
to  all  the  advantages  or  difadvantages  the  iffue  in  tail  was  capable 
of,  or  liable  to. 
koll.  Abr.  If  tenant  in  tali  of  an  advowfon,  and  the  fon  snd  heir  apparent, 
^f^'  join  in  a  grant  of  the  next  avoidance,  and  after  the  tenant  in  tail 

dies,  the  fon  fliall  avoid  the  grant,  becaufe  he  hath  nothing  in  the 
advowfon  at  the  time  of  the  grant  made. 
Oyer,  jz.  b.  If  a  parfon  make  a  leafe  for  years,  and  there  be  three  copar- 
in  margin,  cg-iej-g  cr  tenants  in  common,  v/ho  are  patrcns,  all  ought  to  join 
j,ancafi.eVv.  in  the  connrmation,  elfe  it  will  not  bind  the  next  incumbent; 
Lucis,  becaufe  they  are  all  but  one  patron  ;  per  Coke :  but  if  there  be  a 

comipofition  to  prefent  by  turns,  quare,  if  a  leafe  confirmed  by  him, 
-  that  hath  the  next  turn  when  the  church  voids,  (liall  not  be  good 

to  bind  his  prefentee  ?  But  in  the  firft  cafe  [viz.  the  cafe  in  Dyer] 
it  is  held,  that  if  one  of  the  patrons,  and  the  ordinary,  confirm  the 
leafe,  and  the  parfon  dies,  and  then  the  ordinary  collates  by  lapfe, 
this  confirmation  by  the  one  patron  is  good,  and  that  the  collatee 
(liall  not  avoid  it ;  and  this  is  faid  there  to  be  adjudged  upon  long 
and  good  argument,  and  the  cafe  cited  for  it  is  Lancnjler  and 
Lucas ;  which  does  not  appear  to  be  adjudged  in  Leonard^  but  is 
there  fuid  to  be  adjourned  ?  ergo  quaire  caiifam  i  for  the  ordinar}' 
hath  no  intereil,  but  prefents  in  right  of  the  patron,  and  therefore 
his  clerk  fiiall  be  fo  far  bound,  and  no  farther,  than  the  clerk  of 
him  who  fufiered  the  lapfe  fhould  have  been.  But  Popkam  argued, 
tTiat  this  title  of  lapfe  was  an  intereft  in  the  ordinary,  and  not  an 
authority  only,  and  then  all  who  come  in  under  that  intereft  fhall 
be  bound  by  the  ordinary's  confirmation  of  the  firfl  leafe  :  and  he 
faid,  that  at  the  beginning,  the  patron  was  not  reftrained  to  any 
lime  to  prefent  his  clerk,  but  the  fix  months  were  appointed,  at 
the  inftance  and  fuit  of  the  ordinaries,  by  a  canon  confirmed  In 
the  council  of  Lateran  \  before  which  tijne  the  ordinaries  had  not 
any  lapfes ;  but  after  the  faid  canon  they  had  an  interefl,  which 
the  civilians  call  inter effe  caducnm  i2f  coiiditio7iale  ;  and  it  is  fuch  an 
intereft.  that  if  the  bilhop  dieth  before  collation  or  prefentmerit, 
fo  as  the  temporakies  come  to  the  king,  the  king  iliall  prefent. 
^i(sre  of  this  ? 

If 
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If  the  hufband  and  wife,  patrons  of  a  church  in  right  of  the  Dyer,  133.3. 
wife,  confirm  a  leafe  made  by  the  patron,  yet  this  fhall  not  bind  the  ^^""-  '^''^• 
prefentee  of  the  wife,  if  (he  furvives  her  hufband,  nor  her  heirs,  ^''^' 
nor  their  prefentees,  after  her  death ;  becaufe  the  deed  was  void 
quoad  the  wife,  being  a  feme  covert,  and  the  hufband  had  nothing 
but  in  her  right,  which  died  with  him. 

Though  he  who  confirms  as  patron  hath  a  fee-fimple  of  the  Moor,  67. 
advowfou  in  him,  yet  if,  before  he  confirms,  he  hath  granted  ^^^' 
away  the  next  avoidance,  his  confirmation  of  the  prefentee's  leafe  13-/3.  ' 
will  not  be  good  to  bind  the  prefentee  of  the  grantee  of  the  next  Cro.  Car. 
avoidance,  unlefs  fuch  grantee  doth  alfo  confirm  ;  and  if  the  pre-  -S^*' 
fentee  of  him  that  hath  the  next  turn  doth  enter  and  avoid  fuch  RoIL  Abr. 
leafe  (as  he  well  may)  and  then  dies,  and  the  patron  of  the  fee  43o. 
prefents  a  new  incumbent,  who  is  admitted,  inftituted,  and  indu£l-  ^l'^^' 
ed,  this  new  incumbent  (hall  hold  the  benefice  difcharged  of  the  7  Co.  36, 
leafe,  as  his  predeceflbr  (liould  have  done,  though  he  came  in  by  Hob.  7, 
the  prefentation  and  admiffion  of  the  patron  and  ordinary,  who 
confirmed  the  leafe.     So,  if  the  bifhop  were  patron  in  right  of  his 
biftioprick,  and  after  fuch  leafe  made  by  the  parfon,  the  bifliop, 
dean,  and  chapter  had  granted  the  next  avoidance  to  another,  and 
then  after  they  had  all  confirmed  the  leafe ;  yet  upon  the  incum- 
bent's death,  if  the  grantee  of  the  next  avoidance  prefents,  arid  the 
clerk  is  admitted,  inilituted,  and  indu£led,  and  avoids  the  leafe,  it 
(liall  never  take  place  againft  any  fubfequent  incumbent,  though 
he  come  in  by  the  fame  patron  who  confirmed  fuch  leafe.     The 
reafon  of  thefe  cafes  is,  becaufe  the  grantee  of  the  next  avoidance, 
and  his  prefentee,  come  in  by  title  paramount  the  making  or  per- 
fedling  of  fuch  leafe  ;  and   the  prefentee,  or  parfon,  having  the 
whole  fee  in  him,  when  he  had  once  defeated  the  leafe,  it  (hall 
never  after  revive  or  take  place  againft  any  fubfequent  incumbent. 
And  though  Littleton  feems  to  be  of  opinion,  that  the  parfon  hath 
not  the  right  of  the  fee-fimple  in  him,  yet  he  explains  himfelf  to 
mean  as  to  the  bringing  of  a  writ  of  right ;  for  otherwife  it  is  the  a£l 
of  the  parfon  which  charges  or  gives,  and  the  patron  and  ordinary 
only  aflent,  and  then  the  leafe  being  avoided  by  him  who  hath  the 
fee-fimple  of  that  land  which  was  fo  leafed,  it  can  never  after  be  fet 
up  again,  being  totally  defeated  by  his  title  paramount.      Another 
reafon  may  be,  that  having  granted  the  nexf  avoidance  before  fuch 
leafe  made  or  perfe6led,   the  grantee  is  now  become  the  preft-nt 
patron,  and  ought  to   concur  in  all  a£ls  v.'hercby  the  poffeffiou 
is  to  be  charged  :    for  as  before  fuch  grant,   the    patron's  con- 
firmation, who  had  the  whole  fee  in  him,  would  have  been  fulfi- 
cient-,  fo  now,  having  granted  away  part  of  that  fee,  the  grantee 
ought  to  join  likewife,  fo  that  the  confirmation  may  be  by  all  who 
have  any  intereft  in  the  parfonage,  as  well  thofe  who  have  the 
prefent  and  pofleffionary  intereft,  as-  thofe  who  have  the  future 
and  reverfionary  intereil ;  fince  otherwife  the  confirmation  is  not 
complete,  and    the    leafe  is    then   liable  to  avoidance   for  want 
thereof. 

If  a  church  be  full  of  a  parfon,  and  after  another  be  made  par-  Roll.  Abr. 
fon  and  indudled,  and  he  make  a  leafe  for  years,  which  is  con-  4-77- 

Vol.  ly.  I  firmed  ^'^•'"^'^' 
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firmed  by  the  patron  and  ordinary,  yet  the  leafe  Is  void  ;  becaufc 
he  who  made  it  was  not  parfon,  the  church  being  full  before. 
Roll.  Abr.  So,  if  a  church  be  void,  and  one  enter  and  occupy  of  his  own 

''"j^"  wrong,  without  any  prefentation    or  inftitution,  and  occupy  as 

joH.  6.  II.  parfon,  and  make  a  leafe  for  years,  whicli  is  confirmed  by  the 
Digg.  120.    patron  and  ordinary  ;  yet  this  is  void,  becaufe  the  leflbr  was  no 
incumbent ;  for  none  can  be  parfon  or  incumbent  without  prefenta- 
tion or  collation.    So,  a  leafe  by  a  parfon,  vicar,  prebendary,  is'c. 
before  indudlion  or  inftalment,  though  confirmed,  {hall  not  bind 
the  fuccelTor,  becaufc  till  then  they  have  nothing  in  the  temporal 
poiTeffions. 
0  A.  6.  33,       But  if  a  church  be  void,  and  one  prefent  by  ufurpation,  and  the 
Roll  A'        incumbent  of  the  ufurper,  after  admilfion,  inftitution,  and  induc- 
480.  tion,  make  a  leafe  for  years,  which  is  confirmed  by  the  ufurper  as 

patron,  and  by  the  ordinary,  and  after,  in  a  quare  impedily  the  true 
patron  recover,  and  remove  the  incumbent ;  yet  It  feems  the  leafe 
Ihall  (land,  becaufe  there  was  a  patron  cle  facloy  who  made  and 
confirmed  fuch  leafe  ;  and  the   parfon  coming  in  by  all  the  fo- 
lemnities  of  law  when  the  church  was  void,  the  people  could  take 
notice  of  no  other,  and  therefore  all  aiSts  done  by  him,  and  legally 
confirmed,  are  good.     But  Rolle  cites  this  cafe,  that  the  fucceflor 
of  the  rightful  patron,  after  recovery,  fliall  avoid  fuch  leafe,  be- 
caufe it  was  not  made  or  confirmed  by  a  rightful  parfon  or  patron  i 
ideo  quare  P 
Dyer,  244.        King  Ed.  6.  being  patron  of  a  church  full  of  an  Incumbent,  by 
Plow^4oo.    jjjg  letters  patent  grants  the  advowfon  to  the  bifliop  of  Coventry 
2-2.  and  Litchfield  and  his  fucceffors,  and  grants  that,  after  the  avoid- 

€0.155.3.  ance  of  the  church  by  death,  refignation,  or  otherwife,  the  faid 
jD  Co.  48.4.  bii'jjop,  and  his  fucceifors,  fhould  hold  the  faid  church  in  proprios 
vjus ;  the  bifiiop  after,  by  indenture,  makes  a  leafe  for  forty  years, 
to  begin  at  fuch  a  time  as  the  faid  parfonage  fhould  come  to  the 
hands  of  him,  or  his  fucceiTors,by  death,  refignation,  or  otherwife  ; 
and  this  Is  confirmed  by  the  dean  and  chapter  ;  the  biftiop  dies  j 
then  the  incumbent  dies  ;  and  the  fucceflor  of  the  bifhop  enters, 
and  makes  a  leafe  for  twenty-one  years,  i^c.  And  by  the  juftices 
it  was  held,  that  the  firft  leafe  was  abfolutely  void  ;  for  the  lefl*or 
had  nothing  in  the  parfonage  impropriate  during  the  life  of  the 
incumbent,  and  he  furvived  the  lefibr,  and  thei-efore  he  could 
never  take  eiTtfl  :  and  it  could  not  be  good  by  eftoppel ;  becaufe 
the  truth  of  the  cafe  appeared  in  the  indenture  of  leafe  itfelf,  that 
he  had  nothing  during  the  incumbent's  life.  This  cafe  further 
proves,  that  the  whole  fee  is  in  the  prefent  incumbent ;  and,  as  in 
the  cafes  before- mentioned,  the  avoidance  of  a  leafe  by  the  prefent 
incun.bent  (hall  be  an  avoidance  of  it  for  ever  ;  fo  in  this  cafe,  for 
want  of  the  prefent  incumbent's  joining,  the  leafe  fliall  never 
arife. 

4.  At  what  Time  fuch  Confirmation  Is  to  be  made, 

Co.  Lit.  As   to  the  time  of  confirmation,  generally  fpeaking,  It  Is  not 

30Q.  b.         material,  whether  it  be  before  or  after  the  making  of  the  leafe, 

whi»h 
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which  is  to  be  fo  confirmed,  fo  it  be  made  in  the  lifetime  of  the 
parties  who  make  the  leafe  ;  for  the  confirmation  is  but  an  aflent 
or  agreement  by  deed  to  the  making  fuch  leafe  or  grant,  and  not 
a  confirmation  of  the  eftate  itfelf,  as  will  appear  more  fully  by  the 
following  cafes  and  diverfities. 

If  a  difleifor  makes  a  charter  of  feof  ment  to  A.  with  a  letter  of  Co.  L't- 
attorney  to  deUver  feifin,  and,  before  feifin  given,  the  difleifee  con-  "'■^^'  ^• 
firms  the  eftate  of  A.^  or  the  deed  made  to  A.y  this  is  clearly  void,  \  C^on..ll\ 
though  livery  be  made  after  ;  for  ihis  muft  enure  as  a  confirma-  Bifliopof 
tion  of  the  eftate,  which  cannot  be  good  before  the  eftate  pafled,  ^°'i''«ft«r'a 
as  before  livery  it  did  not.     But  if  a  biftiop  had  made  a  charter 
of  feoffment  before  the  ftatutes  with  a  letter  of  attorney,  and  the 
dean  and  chapter,  before  livery,  confirm  the  deed,  this  is  a  good 
confirmation,  and  livery  made  after  is  fufficient.     So,  if  the  bifhop 
had  granted  a  reverf.on,  the  dean  and  chapter  might  confirm  the 
deed  or  grant  before  attornment. 

So,  if  a  biftiop  at  the  common  law  had  granted  lands  by  deed  Co.  U\ 
to  the  kingj  and,  before  enrolment,  the  dean  and  chapter,  by  their  3oi-  a* 
deed,  confirm  the  deed  of  the  bifliop,   and  after  the  deed  of  the  .°g' 
biftiop  is  enrolled,  this  is  a  good  grant  and  confirmation  ;  becaufe,  Palm.  466. 
as  to  the  bifl:iop,  it  was  a  perfeft  deed,  and  therefore  capable  of  Larch.  240. 
being  confirmed  ;  though  to  enable  the  king  to  take,  there  wanted  ^^fg, 
enrolment,  which  might  be  at  any  time  after.     The  fame  law,  if 
the  biftiop  had  made  a  leafe  for  years  to  the  king,  confirmation  of 
the  leafe  before  enrolment  would  be  good. 

So,  if  the  patron  and  ordinary  had  by  deed  given  licence  to  the  co.  Lit. 
parfon  to  grant  a  rent-charge  out  of  the  glebe,  and  the  parfon  had  300.  fe. 
granted  it  accordingly,  this  was  good,  and  fhould  bind  the  fuc-  ^^,-"'"  ■^°''* 
cefTor,  though  it  was  not  a  confirmation  fubfequent,  but   a  li-  ^h  4  15. 

Cence  precedent.  Bro.  Nov.  Cale;,  201. 

So,  if  a  biftiop  makes  a  leafe  for  years  at  this  day,  which  needs  Owen,  33. 
confirmation-,  and  the  leafe  is  made  on  the  fecond  of  May^  and 
confirmed  on  the  firft  of  May^  this  is  a  good  leafe,  by  Catlin  and 
Southcot'f  but  JVray  objefted,  that  a  leafe  cannot  be  confirmed 
before  it  be  made  ;  to  which  they  replied,  that  the  aflent  before 
was  a  good  confirmation  of  the  leafe  made  after. 

So,  where  a  biftiop  made  a  leafe  the  fecond  of  May,  which  was 
confirmed  the  third  of  Mayy  and  fealed  the  fourth  of  May  ;  this 
was  held  a  good  confirmation. 

So,  where  the  deed  of  confirmation  bore  date  before  the  deed   i  H.  6.  S. 
confirmed,  but  by  agreement  the  deed  confirmed  was  fi-rft  deliver-  ^^^^'  ^^'^' 
ed,  the  confirmation  was  held  good  ;  for  a  confirmation  is  but  a  Dyer,  106. 
mere  aflent  by  deed  to  the  grant,  and  therefore  may  be  either  be- 
fore or  after  the  grant  or  leafe  itfelf,  or  at  the  time  of  the  leafe  or 
grant ;  as,  if  a  parfon  makes  a  leafe,  with  the  aflent  of  the  patron 
and  ordinary,  this  is  a  good  confirmation  ;  and  fo  where  the  dean 
and  chapter  are  to  confiru:i  likewife,   if  their  refpedive  feals  are 
affixed. 

And  yet  it  hath  bsen  hclden  on  the  contrary;  that  if  a  confirm-  Roll.  Abr. 
ation  be  made  and  delivered  before  the  grant  or  leafe  to  be  con-  l^j^-^  ^^  ^^ 

I  2  firmed, 
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firmed,  that  this  is  not  a  good  confirmation  ;  and  though,  after  the 
grant  or  leafe,  the  deed  of  confirmation  be  delivered  again,  yet 
that  will  not  make  it  good,  for  that  it  was  a  deed  by  the  firft  de- 
livery ;  and  the  fecond  delivery  will  not  make  it  good  as  an  aflent, 
becaufe  the  aflent  ought  to  be  by  deed,  and  the  firft  delivery  was 
void.  But  that  confirmation  may  be  made  before  the  grant  or 
leafe  be  confirmed,  the  other  cafes  are  exprefs,  and  the  reafon  of 
the  thing  feems  likewife  to  make  for  it ;  for  the  confirmation  being 
nothing  but  an  affent  or  agreement  that  the  bifliop  or  parfoa 
may  make  fuch  leafe,  (3'c.  when  this  affent  appears  under  feal,  and 
a  leafe,  ^V.  made  purfuant  to  it,  there  can  be  no  reafon  to  impeach 
the  leafe  after,  which  has  all  the  fanftion  that  the  law  requires 
viz.  the  concurrence  and  aflent  of  the  perfons  appointed  by  law 
to  thatpurpofe,  and  before  or  after  are  only  circumftancesof  time, 
which  feem.  not  material  when  the  aflent,  which  is  the  fubftance, 
fufliciently  appears. 
Moor,  66.  Therefore,  if  a  bifhop  makes  a  leafe  for  twenty-one  years  ac- 
pl.  1 80.  cording  to  the  ftatutes,  and  after  makes  a  concurrent  leafe  for 
years  of  the  fame  land  to  another,  and  after,  before  any  confirma- 
tion of  the  fecond  leafe,  the  bifliop  makes  another  concurrent  leafe 
to  a  third  perfon,  which  is  immediately  confirmed,  and  after  the 
fecond  leafe  is  confirmed  alfo  ;  in  this  cafe  the  fecond  leafe  fliall  be 
good  and  efl^eftual  by  the  confirmation,  although  the  lafl:  leafe  was 
confirmed  before  it,  becaufe  the  confirmation  adds  nothing  to  it, 
nor  conveys  any  interefl,  but  only  makes  it  more  perdurable  and 
effedlual. 
5  Co.  15.  And  upon  this  reafon  it  hath  been  adjudged,  that  leafes  made 

^'^^■"'  before  i^Eliz.  c.  10.  for  more  years  than  are  allowed  thereby, 
Cro.Eiiz.i's.  being  confirmed  after  the  faid  ftatute,  are  good,  and  fliall  bind 
Higglns  V.  the  fucceflbr ;  for  the  confirmation  is  only  an  afl'ent,  and  when  it 
^""^'     o    is  made  relates  to  the  making  of  the  leafe,  v/hich  being  before  the 

Crc.Car.  38.  .  o  '  o 

Cro.jac.  53.  ftatute,  remains  at  common  law,  and,  by  confequence,  binds  the 
fucceflx)r :  alfo,  fuch  confirmations  being  only  to  perfect  leafes 
made  before  that  ftatute,  are  not  within  the  intent  thereof. 
Cro.  Eliz.  So,  where  an  archdeacon,  impropriator  of  a  parfonage,  12  Eliz. 

430-  let  part  of  his  glebe  for  fifty  years,  and  the  bifliop,  patron  of  the 

G-e!"^'^*  archdeaconry,  and  the  dean  and  chapter,  15  Eliz.  confirmed  the 
Sir  Edward  leafe,  and  then  the  archdeacon  died  j  it  was  held,  1.  That  the 
?^v"^v'i'*  ftatute  I  Eliz.  c.  19.  extended  only  to  the  immediate  pofl^eflions  of 
the  biflioprick,  and  here  the  land  let  v/as  not  any  part  of  the  pof- 
feflions  of  the  biflioprick,  but  of  the  archdeaconry  •,  and  the  con- 
firmation, though  it  is  neceflary,  yet  at  moft  it  amounts  only  to  an 
aflent,  and  the  intereft  pafles  from  the  archdeacon  and  not  from 
the  bilhop.  But  if  the  bifliop  had  been  difleifed  of  any  of  the  pof- 
feihons  of  the  biflioprick,  and  after  had  confirmed  the  land  to  the 
diflTeifor,  this  would  not  bind  his  fucceflbrs,  becaufe  here  the  con- 
firmation pafled  an  intereft,  and  without  fuch  confirmation  the 
bilhop  himfelf  might  have  entered  and  reftored  the  pofl^cflion,  and 
no  a6l  of  his  fingly  can  bind  his  fucceflbr.  2.  It  was  adjudged 
that  this  confirmation,  though  after  i-^EHz.c.  ic,  fliould  bind  the 

archdeacon's 
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archdeacon's  fucceflbr,  becaufe  the  leafe  to  which  it  relates  was 
made  before  the  flacute,  and  that  ftatute  rcftrains  only  from 
ahenating,  not  from  confirming. 

But  if  a  bifhop,  parfon,  or  any  other  fole  ecclefiaflical  corpora-  Co.  Lir; 
tion,  makes  a  leafe  for  years,  which  needs  confirmation,  this  con-  3oi- 
firmation  ought  to  be  made  in  the  hfe  and  during  the  incumbency  j^'  J,'g'* 
of  the  leflor  ;  for  after  his  death,  refignation,  deprivation,  or  other  4  Le  n.  "8. 
amotion,  the  leafe  is  become  void  for  want  of  confirmation  ;  and  pVy^''j^ , 
then  confirmation  made  after  cannot  revive  it,  though  it  be  made  contrary  is 
in  the  vacation  before  any  fuccelTor  comes  in.  held  by  Clench. 

But  if  a  parfon  makes  a  leafe  for  years,  which  is  not  confirmed  5  Co.  15. 
by  the  bifhop  or  patron  then  in  being,  but  by  the  fucceeding  bifliop  ^^°'  ^"* 
and  fucceeding  patron,  this  is  a  good  leafe,  and  fliall  bind  the  fuc-  ^ 
cefibr,  becaufe  the  leafe  was  abfolutely  good  againft  the  parfon 
himfelf  who  made  it,  and  the  confirmation  was  only  neceflary  to 
make  it  binding  on  the  fucceflbr ;  and  in  this  cafe,  the  leafe  being 
duly  confirmed  during  the  incumbency,  had  all  the  fandlion  the 
lav/  requires  ;  for  there  is  no  prefixed  time  for  the  confirmation 
of  fuch  leafes,  fo  it  be  made  during  the  life  and  incumbency  of 
the  leflor. 

5.  How  far  a  Regard  is  to  be  had  to  the  true  naming  of  the 
Corporation  or  Perfons  who  confirm. 

Herein  we  fhall  only  obferve,  that  corporations  aggregate,  as  Bro.  tit. 
dean  and  chapter,  mayor  and  commonalty,  warden  and  fellows,  f^^'"'^^^^* 
is'c.  may  make  or  confirm  leafes,  without  expreffing  either  the  ^6. 106. 
chriftian  or  furname  of  the  dean,  mayor,  warden,   ^c.  becaufe  nCo.  21. 
in  their  politick  capacity,  as  a  corporation  aggregate,  they  con-  ^°^^  ^^J^ 
tinue  always  the  fame,  and  are  faid  never  to  die  :  but  in  leafes  or  But  for  this 
confirmations  by  a  bifliop,  dean,  mayor,  ^c.  or  other  fole  corpora-  -videheadof 
tion,  both  their  chriftian  and  furname,  or  at  leafl:  their  chriftiau  tjo^j"'^' 
name,  ought  to  be  exprefled,  becaufe  they  are  fubje£l  to  death 
and  fucceffion,  ^c.    and  therefore  mull  be  particularly  named 
to  fiiew  whofe  leafe,  &c.  it  was ;  and  fo  fome  hold  too  in  the  firft 
cafe. 

(H)  Of  void   or   voidable  Leafes   by  Ecclefiaflical 
Perfons  :  And  herein, 

I.  Againft  whom  Leafes  not  purfuant  to  the  Statutes,  or  other- 
wife  defedtive,  are  void  or  only  voidable. 

TT  ERE  it  is  to  be  obferved,  that  if  a  bifliop  grants  the  next  Cro.  11:2. 
■*^  avoidance  of  a  church,  which  is  not  warranted  by  i  E/iz.  ^°^^^j^ 
c.  19.  becaufe  it  is  a  thing  which  lies  merely  in  grant,  out  of  which  Sav.  119. 
no  rent  can  be  referved ;  ot  makes  a  leafe  of  the  advowlon  of  a  3  Co.  59. 
church;  or  grants  an  annuity  out  of  the  polleffions  of  his  bifliop-  ^^V  ' 
rick  ;  or  makes  a  leafe  of  tithes  for  three  lives,  or  a  leaf;;  of  any  ^  Brown!, 
other  of  his  pofleflions,  not  purfuant  to  ail  or  any  of  the  eight  '^'l- 
rules  before-mentioned  ;  yet  in  none  of  thefe  cafes  is  fuch  leafe  or  ^^y\  ^^^ 

I  3  grant 
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Hard.  3-6.    grant  void  or  voidable  by  the  biftiop  himfelf  v/ho  made  it,  but  re- 

^o.^Lit.        mains  good  againlt  him  during  fuch  time  as  he  continues  bilhop. 

loCo.  59.b.  But  as  to  the  fucceflbrs  of  the  biihop,  luch  leafes  or  grants  are 

zLeon.  158.  void  Or  voidable,  as  the  cafe  happens  to  be,  as  will  appear  here- 

Rd"  Rep*'    ^^^^^-     ■^"'^  ^he  reafon  fuch  leafes  or  grants  are  good  againft  the 

169  blHiop  himfelf,   who  made  them,  is,  btcaufe  they  were  fo  at  the 

Keb.  i?2.      common  law,  and  the  ftatutes  were  made  only  for  the  benefit  of 

l^  ^°-  '3-    tiie  fuccelTors,  that  they  lliould  not  be  bound  by  thofe  ads  of  their 

predecefPjrs,  which  might  turn  to  their  prejudice  and  difadvantage*, 

but  not  to  give  the  bifliop  himfelf  power  to  avoiii  or  derogate  from 

his  own  ads,  which  would  be  againft  all  rules  both  of  law  and 

equity,  and  therefore  was  not  within  the  meaning  of  the  faid 

ftatutes ;  for  then  he  would  be  empowered  by  ad  of  parliament 

to  do  v/rong  to  other  perfons,  which  it  cannot  be  prefumed  the 

parliament  intended  to  allow. 

J^oil.  Rep.         So,  where  a  biihop,    by  deed    enrolled,    gave   lands    to   the 

^^''  queen,  without  the  confent  of  the  dean  and  chapter,  yet  it  was 

held,  that  this  Vvas  good  againll  the  bifhop  himfelf  who  made 

fuch  gift. 

Bfownl.  II.        So,  for  the  reafons  before-mentioned,  though  the  13  Eliz.  c.  10. 

2  Brownl^'  ^^7^'  ^^^^  ^^^  Icafcs,  gifts,  grants,  ^c.  made  by  any  perfons  or 
134.  152.      corporations  therein  mentioned,  contrai-y  to  the  tenor  of  that  ad, 

3  Co.  60.  fliall  be  utterly  void  and  of  none  effed  to  all  intents,  conflrudions, 
Co!"Li:?  *  ^"^  purpofes  ;  yet  it  hath  been  adjudged,  that  a  leafe  made  by  a 
45,  4.  dean  and  chapter  againll  the  faid  fiatute  fhall  not  be  avoided,  nor 

any  covenants  therein  contained,  during  the  life  and  continuance 
of  the  dean  that  made  the  leafe  ;  fo  that  if  they  have  made  a  leafe 
for  years  of  any  of  their  polTeffions,  and  before  the  expiration 
thereof  made  a  concurrent  leafe  alfo  for  the  fame  lands,  and  then 
make  a  third  leafe  for  lives,  with  exprefs  covenant,  that  the  grantee 
for  lives  fhall  enjoy  the  land  againft   the   fecond   or  concurrent 
leafe  ;  and  grantee  for  lives  being  in  poffefhon  is  evided,  and 
brings  covenant  againft  the  dean  and  chapter  ;  in  this  cafe,  though 
the  leafe  for  lives  be  void  by  the  13  Eiiz.  c.  10.  yet  it  was  agreed 
by  the  juftices,  that  becaufe  the  dean  who  made  the  leafe  for  three 
lives  was  living,  and  continued  dean  at  the  time  of  the  evidion, 
the  leafe  was  not  void,  and,  by  confcquence,  an  adion  was  well 
maintainable  againft  the  dean  for^ breach  of  the  covenant  therein 
contained. 
IT  Co.  67.         So,  where  a  mafter  and  fellows  of  a  college,  by  deed  enrolled, 
Ron''*Re       J^^^^  ^  \t7i{'i  for  years,-  not  warranted  by  that  ftatute,  and  after- 
j-j'       "    wards  fufFered  a  fine,  and  five    years   to   pafs  without  claim; 
though  this  was  void  againft  the  fucceeding  mafter,  yet  by  con- 
ftrudion  th.e  leafe  and  fine  were  held  good  againft  the  college, 
(though  it  be  a  corporation  aggregate  that  never  dies,)  during  the 
life  of  the  mafter,  who  was  party  to  the  leafe,  and  made  no 
claim  J  becaufe  he  was  the  head  and  principal  part  of'  the  cor- 
poration. 
Hetley;24.        So,  if  a  dean,  archdeacon,  prebendary,  parfon,  or  other  fole 
Co.  Lit.        corporation,   make  leafes  of  their  fole  poftefiions,  not  warranted 
cokfp.  In-    ^y  the  faid  ftatutes,  yet  tliey  (hall  bind  themfelves  during  their 
lumb.  330,  ^'  whole 
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whole  time,  becaufe  the  ftatutes  were  made  to  provide  chiefly  for 
the  benefit  of  the  fucceflbrs,  and  not  to  relieve  the  parties  them- 
feh'es  againll  their  own  acts  or  grants  ;  though  it  was  held  by 
Popoam,  that  if  a  parfon  made  a  leafe  without  referving  any  rent, 
that  thisfhould  not  bind  even  himfelf ;  but  quaere? 

But  where  there  is  a  chapter  that  hath  no  dean,  as  the  chapt'^r  Mod.  204. 
of  the  collegiate  church  of  Southwell,  there,  grants  or  leafes  made  2  Mod.  56. 
by  them  contrary  to  13  Eliz.  c.  10.  are  void  ab  initio  againll  them-  Le^ni'joS.* 
felves  :  and  fo,  of  leafes  or  grants  by  any  other  corporation  aggre-  3  Co.  60. 
gate,  who  have  no  head  or  principal  perfon  ;  for  they  mail  be  either  *"°'  ^'^' 
void  ab  initioy  or  good  for  ever,  becaufe  they  continue  always  the  b.^341.^"^' 
fame,  and  one  has  no  fuperiority  or  power  more  than  another : 
but  in  cafe  of  a  dean  and  chapter,  mailer  and  fellows,  ^c.  though 
they  are  a  corporation  aggregate,  and  never  die,  yet  leafes  or  grants 
made  by  them,  contrary  to  the  faid  ftatutes,  (hall  bind  during  the 
time  of  the  dean,  mailer,  l^c.  who  was  party  thereto,  becaufe  fuch 
dean,  mailer,  t^c.  who  are  the  head  of  the  corporation,  are  fubjeft 
to  death  and  fucceffion,  as  other  fole  corporations,  and  therefore 
fhall  have  no  aid  from  the  llatute  to  avoid  their  own  leafes  ;  but 
only  their  fucceflbrs,  for  whofe  benefit  the  llatute  was  made,  to- 
gether with  the  chapter.     But  if  the  dean  and   chapter,   mailer 
and  fellows,  ^c.  were  all  equally  feifed,  and  the  dean  and  mailer 
folely  fhould  make  a  leafe,  though  it  were  in  all  refpeels  warranted 
by  the  ftatutes,  yet  this  leafe  fcems  void  ah  initio  at  common  law, 
becaufe  the  dean,  mafter,  iffc.  had  no  fole  fcifin  whereof  to  make 
any  leafe  at  all ;  but  the  chapter  in  the  one  cafe,  and  fellows  in 
the  other,  having  an  equal  eftate  and  intereft,  ought  to  have  joined 
in  fuch  leafe  or  grant,  and  for  vi'ant  of  their  joining,  fuch  leafe  or 
grant  feems  void  at  common  law,  as  it  would  be  for  a  mifnomer, 
t^c.  and  then  the  leflee  cannot  hold  it  againll  the  dean  and  chap- 
ter, if  they  feek  to  avoid  it. 

As  leafes  and  grants,  not  warranted  by  the  ftatutes,  are  not  Dyer,  239, 
Void  againft  the  leflbrs  and  grantors  themfelves,  fo  neither  are 
leafes  or  grants  made  without  due  confirmation,  where  confirma- 
tion is  neceflary,  but  only  by  the  grantor's  death  or  amotion. 

If  a  bilhop  makes  a  defective  or  voidable  leafe  or  grant,  not  7  Co.  7. 
only  the  fucceflbr,  but  alfo  the  king,  when  the  temporalties  come  '^^^  '^"'  "^ 
into  his  hands,  may  take  advantage  thereof,  by  avoiding  it  during  ^^r^^ 
the  vacancy  of  the  bifnoprick,  in  privity  and  right  of  the  bilhop. 
But  this  fhall  not  fo  abfolutely  avoid  the  leafe,  but  that  the  fuc- 
ceeding  bilhop  may  make  the  fame  either  good  or  void,  at  his 
eledtion,  as  to  himfelf;  and  this  either  exprefsly,  as  by  actual 
agreement  to  the  leafe  or  grant  of  his  predeccflor  ;  or  implicitly,  as 
by  acceptance  of  rent  incurred  after  the  death  of  his  predeceflbr  ; 
or  doing  any  other  a£ts,  which  amount  to  an  agreem.ent  in  law, 
And  therefore  this  differs  from  the  cafes  before  put,  where  avoid- 
ance of  a  leafe  by  a  parfon  Ihall  avoid  it,  not  only  for  his  own 
time,  but  alfo  againll  all  his  fucceCors  \  fo  that  they  can  never 
after  fet  it  up  again,  or  affirm  it  by  any  a6l  of  theirs  whatfoever: 
for  the  parfon  hath  the  whole  fee-fimple  in  him  as  m.uch  as  any 
of  his  fucceflbrs  can  ever  have  ;  and  therefore   when  he  once 
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avoids  the  leafe,  as  to  the  whole  fee-fimple  which  he  hath,  he 
avoids  it  for  ever,  fo  that  it  can  never  after  revive  ;  but  the  king 
hath  not  the  fee-fimple  in  the  temporalties,  but  only  the  cuftody 
or  guardianfhip  of  them  during  the  vacation  of  the  biflioprick, 
which  is  but  a  temporary  and  qualified  intereft  ;  and  therefore 
•what  he  does  fliall  not  be  binding  on  the  fucceflbr.  But  if  the 
fucceflbr  himfelf  avoids  fuch  leafe  or  grant,  then  it  is  the  fame 
with  the  other  cafe,  and  no  fucceeding  bifhop  after  can  revive  or 
fet  it  up  again,  becaufe  it  was  avoided  by  one  who  had  the  whole 
fee-fimple  and  eftate  in  him. 

But  here  a  difference  is  to  be  obferved  betwixt  fuch  leafes  as 
are  actually  void  by  the  death,  tff^.,  of  the  leffor,  and  fuch  as  are 
only  voidable.  And  here  again  we  mud  diftinguifli  j  i.  Between 
the  perfon  leafing.  2.  Between  the  things  leafed,  and  the  leafes 
themfelves.  And  becaufe  the  common  law,  with  refpecl  to  thefe 
diftinQions,  holds  good  ftill,  where  the  fevcral  ftatutes  before- 
mentioned  are  not  purfued,  we  fliall  confider  how  the  common 
law  flood  in  thefe  particulars,  which,  together  with  the  reafont 
thereof,  will  fhew  how  the  law  is  at  this  day  upon  the  ftatutes. 

The  firfl  diflinclion  to  be  obferved  is  between  the  perfons  leaf- 
ing ;  that  is,  between  fuch  fole  corporations  as  had  the  whole  fee- 
limple  abfolutely  in  them,  as  bifiiops,  abbots,  ^c.y  and  fuch  fole 
corporations  as  were  looked  upon  only  to  have  a  qualified  fee- 
iimpie,  as  parfons,  vicars,  prebendaries,  provofts  in  cathedral 
churches,  and  others  who  were  prefentative  or  collative,  and  not 
elective. 

As  to  leafes  by  parfons,  vicars,  ^r.,  if  by  the  common  law  any 
of  thefe  had  made  a  leafe  for  years  of  any  of  the  poflefllons  of 
their  church,  without  confirmation  of  patron  and  ordinary,  tjfc., 
fuch  leafes  by  their  death,  or  other  avoidance,  had  become  abfo- 
lutely void  without  entry  or  other  ceremony,  fo  as  no  acceptance 
of  the  rent,  or  other  a£l  done  by  the  fucceflbr,  could  affirm  or 
make  them  good  or  binding  over  againft  themfelves.  But  leafes 
for  years  by  bilhops,  abbots,  ts'c,  though  without  confirmation  of 
the  dean  and  chapter,  or  affent  of  the  convent,  were  not  abfolutely' 
determined  by  their  death,  ilfc,  but  continued  good  till  fome  a6t 
done  by  the  fuccefibr  to  avoid  them  :  for  they  have,  and  always 
were  allowed  to  have,  the  whole  fee-fimple  and  inheritance  of 
their  polTeffions  in  themfelves  •,  and  therefore,  before  the  third 
council  o{  Nice^  anno  710,  might  by  their  fole  alienation,  without 
the  confirmation  of  the  dean  and  chapter,  have  bound  their  fuc- 
cefibr for  ever :  and  though  by  that  council  fuch  alienations  arc 
reftrained,  as,  hurtful  and  injurious  to  the  church,  and  the  con- 
firmation of  the  dean  and  chapter  made  neceflary  ;  yet  this  is  only 
quoad  binding  the  fuccelTor  ;  for  the  fee-fimple  continues  (till  in 
them  ;  and  therefore  leafes  for  years  made  by  them  fubfill  after 
their  death  or  removal,  as  they  would  do,  if  they  had  been  made 
by  a  tenant  in  fee  of  any  lay  poffefiions,  till  the  fucceflbr  comes  to 
avoid  them  by  aid  of  the  canons  made  at  that  council,  which  have 
received  a  fanclion  from  our  Liv\-, 
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So,  it  was  in  cafe  of  abbots,  priors,  or  deans,  ^r.,  where  they  Vide  the  au- 
were  fole  feifed  ;  if  they  had  made   a  leafe  for  years  of  any  of  ^or'ti«s 
their  pofleflions,  this  had  not  abfolutely  determined  by  their  death,  ^"^''"' 
is'c,  becaufe  they  had  the  whole  fee-fimple  in  them ;  and  there- 
fore fuch  leafes  continued  good  till  the  fucceflbr  came  to  avoid 
them,  for  want  of  confirmation  of  the  perfons  fubftituted  by  law 
for  that  purpofe. 

Therefore,  where  a  prebendary  made  a  concurrent  leafe  for  years  Hard.  156. 
of  tithes,  rendering  the  ancient  rent,  without  confirmation  of  the  ^"  }°'^^ 
dean  and  chapter,  it  feems  to  be  allowed,  that  this  was  not  abfo-  goo^and  " 
lutely  void  by  his  death,  ilfCf  but  only  voidable ;  and  then  acceptance  sir  Henry 
of  the  rent  by  the  fucceflbr  would  make  it  good  during  his  time :  Herberu 
for  leafes  not  warranted  by  thofe  ftatutes  remain  at  common  law, 
which  makes  them  only  voidable,  not  a£lually  void  upon  the  death, 
l^c.  of  the  perfon  who  makes  them. 

The  fecond  diftin£lion  to  be  obferved  is,  between  the  things 
leafed  and  the  leafes  themfelves. 

It  has  been  before  obferved,  that  leafes  for  years  by  parfons  and  vide  the 
vicars  determine  abfolutely  by  their  death,  without  entry,  or  other  ^O'J^s/"/"'*' 
ceremony ;  but  if  they  make  a  leafe  for  life  or  lives,  and  die,  or 
are  removed,  yet  the  leafe  continues  good  till  fome  a£l  done  by 
the  fucceflbr  to  avoid  it :  the  reafon  is,  becaufe  fuch  leafe  for  life 
or  lives  being  an  eftate  of  freehold,  could  not  pafs  without  the 
folemnity  of  livery  and  feifin  ;  and  therefore  to  defeat  that,  there 
muft  be  an  zCt  of  equal  notoriety,  viz.  the  entry  of  the  fucceflbr  ; 
and  by  confequence,  if  the  fuccelTor  before  fuch  entry  accepts  the 
rent,  or  does  any  other  atl  fignifying  his  confent  to  fuch  leafe,  this 
affirms  the  fiime  during  his  time,  fo  as  he  can  never  after  avoid  it, 
becaufe  it  was  only  voidable,  not  acSlually  void  by  the  leflbr's  death, 
l^c.y  and,  confequently,  capable  of  an  affirmance.  And  the  law  is 
the  fame  at  this  day,  as  to  things  which  lie  in  livery. 

But  as  to  things  which  lie  in  grant  or  prender,  there  feems  a  Cro.  Jac. 
diverfity  between  the  common  law  and  the  law  as  it  (lands  at  this  '73-  Comp. 
day  upon  the  before-mentioned  ftatutes  :  for  if  a  biffiop  makes  a  „3o"-T. 
leafe  for  lives  of  a  portion  of  tithes,  or  other  things  not  manur-  Palm.  175. 
able,  referving  the  ancient  rent,  and  dies,  ^c.y  and  his  fucceflbr  ^^p-  '34- 
accepts  the  rent,  yet  this  acceptance  fliall  not  bind  him,  becaufe  Bro.  tit. 
the  leafe  was  abfolutely  void  by  the  biffiop's  death,  ^r.,  who  made  LeaTss,  41. 
it  without  entry,  or  other  ceremony.     And  the  reafon  of  its  being 
fo  abfolutely  void  is,  becaufe  the  things  leafed  lying  only  in  grant 
or  prender,  no  rent  could  be  thereout  referved,  recoverable  by  the 
fucceflbr ;  for  diftrain  he  could  not,  becaufe  there  was  nothing 
wherein  a  diftrefs  might  be  taken  •,  and  an  atlion  of  debt  would 
not  lie  (a),  becaufe  the  leafe  being  for  lives,  no  action  of  debt  was  [{a)  But  by 
maintainable  till  after  the  lives  ended;  and  therefore  fince  his  ^^^''"j^" 
acceptance  of  the  rent  due  at  one  day  will  not  enable  liim  to  fue  ^.y^^  now  lie 
for  it,  if  afterwards  denied,  he  fliall  not  be  bound  by  fuch  accept-  upan  luch 
ance.     But  if  the  tithes,  or  other  things  lying  in  grant,  had  been  j^^'^^'-f"'^ 
let  for  years,  there,  the  fucceflbr's  acceptance  of  die  rent  would 
have  bound  him  during  his  time,  becaufe,  then,  he  might  have  an 
adUoii  of  debt  for  any  arrears  that  fnould  incur  after.     And  this 
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conftruftion  feems  to  arife  wholly  from  the  ftatutes  before-men- 
tioned, which  as  appears  before,  were  made  wholly  to  provide  for 
the  fucceflbr,  that  he  might  not  be  impoveriftied  or  prejudiced  by 
the  a£l:s  of  his  predeceflbr  :  for  at  common  law  all  leafes  for  lives 
or  years,  as  well  of  things  which  lay  in  grant  as  of  things  which 
lay  in  livery,  were  only  voidable  after  the  bilhop's  death,  b'f.,  not 
adlually  void  :  and  herein  the  lav/  at  this  day,  as  to  biftiops,  ap- 
pears to  be  the  reverfe  of  the  common  law  as  to  parfons,  vicars, 
Is'c,  for  as  their  leafes  for  years  were  abfolutely  void  by  their 
death,  y^.,  but  their  leafes  for  life  or  lives  only  voidable  ;  fo  here 
thebifhops'  leafes  for  lives  are  abfolutely  void  by  their  death,  &c., 
whereas  their  leafes  for  years  are  only  voidable  by  thc'.r  fucceflbr: 
but  qaare,  whether  the  common  law  made  any  fuch  dirtintlion  as 
to  things  in  livery  and  things  in  grant,  either  i  •  cafe  of  bifliops, 
or  parfons,  vicars,  ^c.P  for  the  only  diftiu6tion  taken  notice  of  in 
the  books  is,  between  bifiiops,  iffc,  who  had  the  whole  fee  abfo- 
lutely in  them,  and  parfons,  vicars,  &'l;,  who  had  only  a  qualified 
fee ;  and  between  leafes  for  years  by  parfons,  vicars,  ^c.y  and 
leafes  for  life  or  lives  made  by  them.  But  it  feems  clear,  that  if 
the  law  be  fo  at  this  day  as  to  bifhops,  when  they  make  leafes  of 
things  in  grant,  fo  it  Is  as  to  all  other  ecclefiaftical  perions  (except 
parfons,  vicars,  ^r.),  within  the  ftatutes  before-mentioned,  that 
leafes  for  lives  of  things  in  grant  determine  abfolutely  by  their 
death,  for  the  reafons  before  given  ;  but  leafes  for  years  of  fuch 
things  in  grant  are  only  voidable  by  the  fucceflbr,  not  abfolutely 
void.  But  as  to  parfons,  vicars,  iffc.y  leafes  for  years  made  by 
them,  whether  of  things  in  livery  or  things  In  grant,  determine  ab- 
folutely by  their  death,  if  not  duly  confirmed,  or  the  ftatutes  not 
purfued,  becaufe  then  they  remain  at  common  law,  where  their 
death  or  other  amotion  was  an  abfolute  determination  of  all  leafes 
for  years  in  general  made  by  thern,  and  confequently,  of  leafes  for 
2  Roil.Rep.  years  of  things  in  grant,  as  well  as  others.  And  this  diftlndllon  la 
361.  Ed.  jj-^g  principal  cafe  between  leafes  for  lives  of  things  in  grant,  and 
Ton.\c6.  *  leafes  for  years  thereof,  by  blfliops  and  other  ecclefiaftical  perfons 
Cro.Car.95.  within  the  faid  ftatutes  (except  parfons,  vicars,  ^r.),  that  in  the  one 
5  ^°' ^V  cafe,  they  are  abfolutely  void  by  the  death,  ^i:,  of  the  leflbr,  and  in 
61!  Cro.'  the  other,  only  voidable,  feems  to  be  a  reafonable  diftindllon,  and  to 
jac.  173.  reconcile  all  the  books,  which  make  it  a  great  queftion,  if  leafes  ia 
general  by  bifliops,  &c.y  not  purfuant  to  the  faid  ftatutes,  are  abfo- 
lutely void  by  the  death,  ^'c.  of  the  leflbr,  or  only  voidable.  For 
if  leafes  for  years  by  them  of  things  which  lie  in  grant  are  only 
voidable,  and  not  actually  void,  becaufe  the  fucceflbr  is  not  with- 
out fome  remedy  for  the  rent,  and  therefore  may  adhere  to  that, 
if  he  pleafes,  and  affirm  the  leafe  for  his  time  ;  much  lefs  are 
leafes  for  years  or  lives  of  things  which  lie  in  livery  (though  the 
ftatutes  are  not  purfued),  abfolutely  void  by  the  death,  ^c.  of  the 
leflbr,  fince  In  fuch  cafes  the  fucceflbr  has  as  full  and  ample  remedy 
for  the  rent  by  diitrefs  or  otherwife,  as  he  would  have  had  If  all 
the  circumftanccs  required  by  the  ftatutes  had  been  purfued  ;  and 
then  qiiilibet  pofeji  renunciare  jiiri  profe  introducio  \  and  if  the  fuc- 

^^'Sqi  thinks  fit  to  waive  the  defe^  of  fuch  circumftances,  and 
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abide  by  the  leafe,  it  would  be  unreafonable,  and  againft  tbe  intent 
of  the  ftatutes,  to  put  it  out  of  Iiis  power  fo  to  do,  by  making  the 
leafe  a£lually  void,  fo  as  no  acceptance  of  the  rent,  or  other  act 
done  by  him,  could  affirm  it.  But  where  his  acceptance  of  the 
rent  at  one  day  will  not  help  him  to  any  remedy  for  it  the  next, 
there,  it  would  be  unreafonable  that  fuch  an  unwary  a£l  (hould 
ftrip  him  of  the  benefit  intended  for  him  by  the  faid  (latute,  and 
v/here  he  had  no  remedy  for  the  rent,  flbould  have  none  for  the 
land  neither,  and  would  totally  fruftrate  the  defign  and  intent  of 
the  aft,  and  tend  to  the  impoveriihment  of  mod  fucceflbrs  to 
ecclefiaftical  perfons. 

But  this  acceptance  of  rent  (^),  v/hich  fhall  afHrm  a  voidable  leafe,  P.ilm.  517. 
muft  be  by  him  who  is  perfedl  f'lcceflbr  :  therefore,  where  the  ^'''>,°P  "f 
fucceflbr  of  a  bifliop,  before  he  had  a  reftitutiou  of  the  temporal-  cafg. 
ties  out  of  the  king,  accepted  the  rent  referved  by  his  predeceflbr  ['>)  Ac- 
upon    a  voidable   leafe,  it  v/as   held,  that  notwithftandine    this  "^^^r^^^e  of 

1  •    1  11  !  •  1     1       1       r        1  r     ^  rent  alone, 

acceptance,  he  might  well  enter  and  avoid  the  leale ;  becaule  be-  unaccom- 
fore  fuch  reflitution  he  was  not  perfeft:  fucceflbr  ;  and  then  fuch  panied  with 
acceptance  of  the  rent  fhall  not  bind  him,  any  more  than  if  he  ^"^  °^^^ 

111  r    r\     n  Circum- 

had  been  a  perfect  itranger.  ftances,  is 

not  a  fufficient  confirmation  of  a  leafe.  It  cannot  be  a  confirmation,  unlefs  done  v.ith  a  knowledge  of 
the  title  at  the  time  j  or,  unlci's  xhs  remainder-nian  lies  by,  and  fufters  the  tenant  to  tay  out  his  money 
in  improvements,  in  confi<ience  cf  continuing  tenant.     Per  Lord  Manifield,  Cowp.  4^3.  j 

So,  where  a  mafler  of  a  college,  or  head  of  any  corporation  ag-  n  Co.  yg,y 
gregate,  accepts  rent  upon  a  voidable  leafe  made  by  his  predecef-  ^    ^o-'- 
for,  and  the  refl:  of  the  corporation,  without  authority  in  writing  ]v/ag'daiea' 
from  the  corporation  to  accept  the  fame,  this  acceptance  fliall  not  College* 
affirm  the  leafe  during  tlie  life  or  continuance  of  fuch  mafter  or  "'^* 
head  who  fo  r>ccepted  it ;  for  the  right  being  as  much  in  the 
fellows,  or  other  members  of  the  college,  as  in  the  mafler,  ?sfc, 
himfelf,  he  cannot  by  any  aft  of  his  own  conclude  or  bind  them 
from  their  entry  upon  any  voidable  leafe.     Befities,  he  himfelf,  in 
their  right,  may  enter  to  avoid  fuch  leafe,  notwithftanding  his  own 
acceptance  of  the  rent. 

If  a  bifhop's  bailiff,  of  his  own  head,  and  without  any  order  from  Roll.  Abr, 
the  bifhop,  receives  rent  upon  a  voidable  leafe  made  by  the  pre-  ^74- 
deceflbr  of  the  bifliop,  this  {hall  not  bind  the  bifhop.     But  where  Cro!  Car 
a  bifliop  made  a  leafe  for  lives  of  certain  lands,  parcel  of  the  manor  95-  wii«eier 
of  Ji.y  referving  rent,  but  not  in  all  things  purfuant  to  the  ftatutes,  ^'  ^^'^-^H' 
and  by  confequence,  voidable  by  the  futcelTor,  and  then  the  bifhop 
died,  and  another  was  made,  and  the  bailiff  of  the  manor  came  to 
him.,  and  fhewed  him  in  general,  that  there  were  certain  rents  in 
arrrear  of  the  faid  m.anor,  and  thereupon  the  bifhop  commanded 
him  to  receive  the  faid  rents,  which  he  did   accordingly,   and, 
amongft  the  refl,  the  rent  upon  the  faid  voidable  leafe,  and  after 
paifl  all   the   faid   rents  to  the  bifhop,  without  giving  him  notice 
particularly  cf  that  rent ;  this  acceptance  fhall  bind  the  bifliop, 
becaufe  he  ought  to  take  notice  what  ]cu[es  are  made  by  his  pre- 
decefTor,  and  what  rent  he  himfelf  received  *,  for,  if  he  had  no 
title,  he  ought  not  to  have  received  the  rent  at  all  j  if  he  had,  he 

muft 


124 


Poph.  III. 
Leon.  309. 


Leon.  309, 


Dyer,  239. 
Fitz.  tic. 
Abbot,  9. 
Bro.  tic. 
Accept- 
ance, 15. 


Dyer,  22,2. 
Ayer  and 
Gme.  Sld.7. 
Young  and 
Wrigiit. 
Dyer,aS.  a. 
in  margin. 


Moor,  52. 
Dyer,  222. 


leafejei  anti  Cecrnis  for  gearis?. 

muft  be  fuppofed  to  know  it ;  and  then  his  acceptance  of  the  rent 
{hews  his  aflent  to  the  leafe  upon  which  it  was  referved. 

Alfo,  it  is  to  be  obferved,  that  fo  far  as  the  lellbr  is  bound  by 
any  void  or  voidable  leafes,  fo  far  alfo  the  leflee,  his  executors  or 
afligns,  whichfoever  of  them  have  the  intereft,  are  bound  thereby, 
and  no  further :  therefore,  M'hen  the  leafe  is  not  void  without 
entry,  if  rent  be  in  arrear  after  the  death  of  the  predeceflbr,  the 
fucceflbr  hath  remedy  to  recover  fuch  arrears,  if  he  chufes  to  affirm 
the  leafe  ;  but  if  the  leafe  be  abfolutely  void,  the  fuccefTor  hath  no 
remedy  at  lav/  for  any  rent  incurred  after  the  death  of  his  pre- 
deceflbr. 

So,  the  leflee  of  a  voidable  leafe,  after  the  death  of  the  leflbr, 
may  maintain  an  a6lion  of  trefpafs  againfl-  any  ftranger,  who  fhali 
enter  or  do  any  other  adt  of  trefpafs  upon  the  land  before  the  leafe 
be  actually  avoided. 

2.  By  what  Means  and  in  what  Cafes  fuch  voidable  Leafes  may 
be  made  good. 

This  in  a  great  meafure  has  been  explained  under  the  foregoing 
divifion :  it  remains  only  to  fhew,  that,  befides  acceptance  of  the 
rent,  there  are  other  ways  by  which  fuch  voidable  leafes  may  be 
affirmed  ;  as,  by  diftraining  for  rent  due  at  the  death  of  the  pre- 
deceflx)r  ;  or  by  bringing  an  aftion  of  wafte  againfb  the  leffee  ;  or, 
in  cafe  the  leafe  be  for  life  or  lives,  by  bringing  an  affife  for  the 
rent  due  after  the  death  of  the  predeceflbr;  or  acceptance  of 
fealty  from  the  leflee :  all  thefe  amount  to  an  affirmance  of  fuch 
voidable  leafes,  and  make  them  good  againfl:  the  perfon  who  fo 
affirms  them,  for  his  own  time  j  becaufe  thefe  adts  fliew  a  fuffi- 
cient  intent  in  the  fuccefTor  to  continue  and  acquiefce  in  the  leafes 
made  by  his  predeceflbr. 

3.  The  Manner  of  avoiding  fuch  Leafes  as  are  only  voidable. 

This  may  be  done  either  by  entry,  where  the  leafe  is  of  things 
corporeal  and  manurable  ;  or  by  claim,  where  the  leafe  is  of  things 
incorporeal :  as,  where  a  leafe  for  years  is  made,  rendering  rent, 
upon  condition  to  be  void  for  non-payment ;  this  leafe  fhall  not  be 
void  without  a  demand  made  of  the  rent :  for  if  it  were  otherwife, 
it  would  be  in  the  power  of  the  leffee  to  make  the  leafe  void  at 
any  rent  day  he  thought  fit,  and  fo  to  add  the  wrong  of  making  the 
leafe  void  to  that  of  non-payment  of  the  rent. 

And  where  an  entry  is  to  be  made,  this  may  be  done  either  by 
the  bailiff^  of  the  party  that  would  enter,  or  by  other  perfons  de- 
puted for  that  purpofe  :  but  a  bai]ifl\,  merely  in  virtue  of  his  office, 
cannot  make  an  entry  for  his  mafl:er  without  fpecial  warrant,  be- 
caufe his  office  is  to  manage  his  mafter's  lands,  and  to  take  the  pro- 
fits thereof  to  his  mafter's  ufe ;  but  to  gain  nev/  lands,  which  the 
mafter  had  not  before,  does  not  belong  to  his  office  as  bailiff^. 
Befides,  an  entry  being  a  thing  which  the  mafter  may  or  may  not 
make,  his  bailiff  fhaU  not  determine  his  election  therein. 

Where 
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Where  a  corporation  aggregate  have  title  of  entry  to  avoid  a  Roll.  Abr. 
leafe,  they  cannot  command  their  bailiff  to  enter,  unlefs  it  be  by  5 '4-  b. 
deed  ;  for  their  parol  command  in  fuch  cafe  is  void,  and  the  entry  Syms^^Bro. 
tliereupon  tortious,  becaufe  as  a  body  politick  they  are  invifible,  tit.  Corpo- 
and  incapable  of  a6ts  as  natural  perfons  are  :  but  yet,  per  curiam^  ^^p°"'  \' 
if  one  diftrains  as  bailiff  to  a  corporation,  though  in  truth  he  be  ^co!  iio. 
not  bailiff,  yet  he  may  make  conufance  as  fuch,  and  if  the  corpora- 
tion agree  thereto,  it  is  good  without  deed,  becaufe  the  command 
he  had  in  fuch  cafe  is  not  traverfable. 

But  a  bifliop  may  by  parol  command  his  fervant  to  demand  a  4.Leon.i8i. 
rent  or  make  an  entry,  and  this  is  good  ;  becaufe  as  a  fole  corpora-  ^°°^  *• 
tion  he  is  capable  of  the  fame  a<Sl:s  as  all  natural  perfons  are, 

A  dean  and  chapter  made  a  leafe  for  years,  rendering  rent,  but  Cro.  EHz. 
for  default  of  payment  the  Isafe  to  be  void  ;  the  rent  was  in  ar-  ^^^' 
rear,  and  not  paid  :  then  they  made  a  new  leafe  to  another  perfon,  wiiiis  v. 
and  affixed  their  feal  to  it  in  the  chapter-houfe,  before  any  entry  Jermin. 
made  upon  the  firfl;  leffee,   and  at  the  fame  time  made  a  letter  of 
attorney  to  one  to  enter  and  make  delivery  of  this  leafe  upon 
the  land,  who  accordingly  did  it.     It  was  objefted,  that  this  fe- 
cond  leafe  M'as  void,  becaufe  the  deed  being  perfe^led  as  the  deed 
of  the  corporation,  by  their  affixing  their  feal  to  it,  the  delivery 
after  by  the  attorney  was  void,  it  being  perfect  before  ;  and  the 
firfl  perfeftion  of  it  as  a  deed  could  not  make  it  a  good  leafe  for 
years,  becaufe  the  firfl  leffee  was  in  poffeffion,  and  they  made  no 
entry  to  avoid  it.     But  it  was  held  to  be  a  good  leafe,  and  that 
there  was  no  other  means  for  a  corporation  to  make  a  leafe  but 
this :  and  Ganvdy  faid,  it  was  not  the  deed  or  leafe  of  the  corpora- 
tion till  delivery,  as  of  another  perfon  j  and  therefore,  where  it  is 
faid  in  Davis  44.  to  be  agreed,  that  if  a  dean  and  chapter  put  Dav.  44. 
their  chapter  feal  to  a  deed,  this  is  a  perfedl  deed  thereby,  without  ^  ^°''- 
any  delivery ;  this  mufl  be  underflood  when  the  dean  and  chapter  ^'^i  Inl 
are  in  poffeffion,  not  when  they  are  out  of  poffeffion,  or  have  only  Gregory. 
a  right :  and  fo  the  diverfity  appears  to  be  taken  upon  the  books;  '^^^\^''^' 
for  otherwife  the  leafe  mufl  be  inevitably  void  in  fuch  cafe;   for  Good  v.^^' 
till  it  be  fealed,  the  attorney  cannot  deliver  it  as  the  deed  of  the  A(h. 
corporation  ;  and  if  the  fealing  perie6ls  it  prefently  as  their  deed, 
fo  that  it  cannot  be  delivered  after,  then  it  is  void  for  want  of  an 
entry,  and  fo  all  ways  the  leafe  would  be  void ;  which  would  be  a 
very  unreafonable  conflruftion,  when  it  may  be  fo  eailly  avoided. 
And  in  the  latter  books  it  is  laid,  that  thougli  the  putting  of  the 
feal  of  a  corporation  aggregate  to  a  deed  carries  with  it  a  delivery, 
yet  the  letter  of  attorney  to  deliver  it  upon  the  land  fufpends  the 
operation  of  it  as  an  efcrov/  till  entry,  i^c.     But  yet  the  corpora- 
tion, if  they  think  fit,  may  after  the  indenture  of  leafe  engroffed  Leon.  106. 
make  a  letter  of  attorney  to  another,  to  feal  and  deliver  it  as  their  q^^^"J^^\ 
deed  or  leafe  to  the  lelfee  upon  the  land,  without  firfl  affixing  Bui'f.  119. 
their  feal  to  it :  and  fo  it  was  done  in  the  cafe  of  the  warden  and  PrefiJenr, 
fellows  of  All  Souls  College  in  Oxford.     But  then,  as  it  feems,  the   jo'hn^sCoi*- 
attoniey  mufl  affix  the  corporation  feal  to  it,  and  not  any  other  lege  v.  Lord 
feal.     Yet  in  one  book  it  is  held  per  curiat:i,   that  a  corporation  No"is. 
aggregate,  as  there  the  prefident,  fellows,  and  fcholarsof -S/.^c/^wV 

College 


126  3Leafej8f  anD  Cccm0  for  fjcatjaf. 

College  in  Oxford,  making  a  leafe,  are  to  fubfcribe  and  feal  it,  and 
then  deliver  it  by  their  attorney,  having  a  letter  of  attorney  for 
it,  and  that  they  could  not  deliver  it  in  any  other  manner  -,  but 
whether  the  attorney  might  aifo  affix  their  feal  or  not,  is  not  men- 
tioned in  the  cafe. 
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( I )  Of  Leafes  made  by  thofe  who  have  but  a  par- 
ticular Eftate  or  Intereft  in  the  Lands  leafed  :  And 
herein, 

I.  Of  Leafes  made  by  Tenant  in  Dower  or  Curtefy. 

4  S  to  thefe,  it  will  be  fufficient  to  obferve,  that  if  tenant  in 
•^*-  dower  or  by  the  curtefy  make  a  leafe  for  years,  referving 
rent,  and  die,  this  leafe  is  abfolutely  determined,  fo  that  no  ac- 
ceptance of  the  rent  by  the  heir  or  thofe  in  reverfion  can  make  it 
good.  For  though  their  efhate  is  qucdatn  modo  a  continuance  of  the 
eftate  of  the  hufband  or  wife,  yet  it  is  a  continuance  of  it  only 
for  life,  and  they  have  no  pov/er  to  contraft  for,  or  intermeddle 
with  the  inheritance,  and,  ccnfequently,  their  leafes  or  charges 
fail  off  with  the  eftate  whereout  they  were  derived,  and  the  leffee 
is  become  tenant  by  fufFerance  by  his  continuance  of  pcflelTion 
after. 

2.  Of  Leafes  made  by  Tenant  for  Life. 

Tenant  for  life  can  make  no  leafes  to  continue  longer  than  his 
ov/n  life  [a).  But  if  tenant  for  life  makes  a  leafe  for  twenty  years 
generally,  and  after  he  in  the  reverlion  confirms  that  leafe,  and 
then  the  tenant  for  life  dies  ;  though  this  at  firft  would  have  de- 
termined by  the  death  of  the  leffor,  yet  the  confirm.ation  hath 
made  it  good  and  unavoidable  for  the  whole  term.  But  if  the 
leafe  had  been  for  twenty  years,  if  the  leffor  tenant  for  life  ftiould 
fo  long  live,  there,  if  the  reverfioner  had  confirmed  this  leafe,  yet 
it  would  not  prevent  its  voidance  upon  the  death  of  the  tenant  for 
life.  The  diverfity  between  which  cafes  is  this,  that  in  the  firft 
cafe  the  leafe  being  made  generally  for  twenty  years,  nothing  ap- 
pears to  the  contrary  but  that  it  was  a  good  leafe  for  that  time 
abfolutely ;  for  the  death  of  the  leffor,  which  would  determine  it 
fooner,  does  not  appear  in  the  leafe  itfelf :  then  when  the  rever- 
fioner, who  alone  could  take  advantage  of  that  implied  limitation, 
thinks  fit  to  wave  it,  and  confirms  the  leafe,  as  it  was  made  at  firft, 
for  twenty  years  abfolutely,  this  makes  it  his  oivn  leafe  for  fo  much 
of  the  time  as  would  have  fallen  iato  his  reverfion  by  the  death  of 
the  tenant  for  life,  before  the  twenty  years  run  out :  but  in  the 
other  cafe,  the  death  of  the  tenant  for  fife  being  made  the  exprefs 
limitation  and  circumfcription  of  the  twenty  years  in  the  leafe  it- 
felf, no  confirmation  of  that  leafe,  as  fo  limited,  can  enlarge  it  to 
extend  beyond  the  life  of  the  leffor,  that  being  the  exprefs  deter- 
mination affixed  to  it. 


tk.  652.] 
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And  yet  we  find  one  cafe  where  It  is  held,  that  If  a  man  makes  a  lo  Co^ 
leafe  for  twenty-one  years,  if  the  leffee  fo  long  live,  and  after  the  ^9-*' 
leflbr  and  leflee  join  in  a  grant  by  deed  of  the  term  to  another,  and 
after  the  firft  leflee  dies  within  the  twenty-one  years,  that  yet  the 
grantee  fliall  enjoy  it  during  the  refidue  of  the  term  abfolutely. 
But  to  reconcile  this  cafe  with  the  other,  it  muft  be  intended,  that 
in  the  afflgnment  no  notice  is  taken  of  the  exprefs  limitation  affixed 
to  the  leafe,  but  that  they  joined  in  an  afliignment  of  the  leafe  for 
the  refidue  of  the  twenty-one  years,  and  then  it  may  well  be  con- 
fi:rued  to  amount  to  a  confirmatmi  by  the  lejfor  for  that  time,  as  the 
lefl"or  may  confirm  the  land  to  the  leflee  for  any  longer  time,  and 
thereby  enlarge  his  eftate  or  intereft. 

If  A.y  leflee  for  the  life  of  B,^  make  a  leafe  for  years  by  Indcn-  Co.  Lit. 
ture,  and  after  purchafe  the  reverfion,  and  then  B.  die,  A.  (hall  47'  b. 
avoid  his  own  leafe,  notwithftanding  he  hath  now  an  eftate  cap-  Roi^.'^b,-*' 
able  of  fupporting  the  leafe  for  the  whole  term  j  for  he  may  con-  878. 
fefs  the  leafe  for  years  as  it  was,  and  avoid  it  by  fhewing  his  own 
efl;ate  in  the  lands  at  the  time  of  that  leafe  made ;  and  he  is  not 
eftopped  to  do  this,  bccaufe  the  leafe  took  efi^e£t  in  point  of 
intereft. 

B.y  tenant  for  life  of  C,  and  he  in  the  remainder  or  reverfion  Co.  Lit. 
in  fee,  join  in  a  leafe  for  years  by  indenture ;   this  during  the  life  ^5-  ^- 
of  C.  is  the  leafe  of  B.^  who  then  only  had  the  prefent  intereft  Moor,  pi.'  * 
in  the  lands,  and  the  confirmation  of  him  in  the  remainder  or  re-  196-  pl« 
verfion;  but  after  the  death  of  C,  then  this  becomes  the  leafe  of  V'^', 
him  in  the  reverfion  or  remainder,  and  the  confirmation  of  B.:  6  Co."  14.* 
for  the  leflbrs  having  feveral  eftates  in  them  in  feveral  degrees,  the 
leafe  fhall  be  conftrued  to  move  out  of  each  one's  refpedlive  eftate 
or  intereft  as  they  become  capable  of  fupporting  thereof,  which  is 
the  moft  natural  and  ufeful  conftruftion  of  the  leafe,  efpecially  as 
there  can  be  no  eftoppel  in  this  cafe,  by  reafon  of  the  feveral  inte- 
refts  which  pafled  from  each.     And  therefore  during  the  life  of 
tenant  for  life,  if  the  leflee,  being  evicted,  fliould  declare  of  a  leafe 
by  both,  this  would  be  againft  him,  as  was  adjudged,  becaufe  for 
that  time  it  was  only  the  leafe  of  the  tenant  for  life. 

\_^A.  tenant  for  life,  and  B.  the  reverfioner :  A.  only  executes  a  Ludford  r. 
leafe,  in  which  they  are  both  named  :  upon  y^.'s  death,  this  leafe  ^^rber, 
is  totally  void.     And  though  B.  fhould  execute  it  afterwards,  it  Rgp,  35, 
will  not  bind  the  leflee  j  for  it  is  not  his  covenant.] 


3.  Of  derivative  Leafes,    or  by  one  who  is  but   a  Leflee  for 
Years  himfelf. 

As  a  lefl'ee  for  years  may  aflign  or  grant  over  his  whole  intereft ;  J^'id^  tit. 

fo  he  may  grant  it  for  any  fewer  or  lefs  number  of  years  than  he  ^,'['Q|"g"' 

himfelf  holds  it ;  and  fuch  derivative  leflTee  is  compellable  to  pay  nant. 
rent,  perform  covenants,  ^c.  according  to  the  terms  agreed  in  fuch 

grant  or  agreement.     Alfo  it  is  faid  in  {a)  Brohe,  that  a  termor  fo  (<0  Bro.  tit. 

alfigning  may  diftrain  for  the  rent,  without  any  power  referved  for  ^^^'^^^hi' 

that 
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that  purpofe,  though  a  perfon  who  affigns  his  whole  interefl  can- 
not, becaufe  he  has  no  reverfion. 
aVern^i75.       For  a  derivative  leflee  is  not  liable  to  the  rent  referved  on  the 
CroEiiz"*  original  leafe,   otherwife   than  as  his   cattle  may  be  liable   to  a 
357.  diftrefs  for  rent-arrear  to  the  original  leflbr,  as  any  ftranger's  levant 

Lern.  279.  and  couchant  may  be ;  for  there  is  no  privity  between  him  and 
Hatch''  "'  ^^^  original  leflbr,  as  there  is  between  a  leflbr  and  aflignee  •,  and 
Dougi!  183.  therefore  fuch-a-one,  though  he  take  the  whole  term,  except  one 
(i)  Hence,    j^y^  fl^all  Hot  be  liable  to  any  of  the  covenants  in  the  original 

a  derivative     i     V    /  7  \ 
kafe  cannot    leafe  (^). 

have  the  effeft  of  working  a  forfeiture  under  a  provifo  not  to  aflign.  Crufoe  v.  Bugby,  3  Wilf.  234. 
sBl.  Rep.  766.] 

Palmer  v.  [When  the  whole  term  is  made  over  by  the  lefl*ee,  although  in 

Edwards,  jj^g  ^^g^  ^  which  that  is  done,  the  rent  and  a  power  of  entry  for 
Dcugl.  187.  •'  -         ,  '.  ,  \  •    •      1   1  V 

Bote.    But    non-payment  are  relerved  to  hmi,  and  not  to  the  ongmal  leliee, 

fuch  a  de.     this  IS  an  aflignment,  and  not  an  under-leafe  :  and  therefore,  the 

^1?"^"^!  7^^^  original  leflbr,  or  his  aflignee  of  the  reverfion,  may  fue  or  be  fued 

the  whole  =>  r        r\-  •         1  •     •        1  ,        r  1     1   •  1    1  1- 

term,  if  bad  On  the  refpective  covenants  in  the  original  leafe  :  and  this,  altnougn 
as  an  aiTign-  new  Covenants  are  introduced  in  the  aflignment.] 

ment,  not 

being  in  writing,  would  be  fupported  a?  an  under-leafe  againft  the  grantor.     Poulteney  v.  Holmes, 

iStr.  435.    Dougl.  186. 

Preced.  Lcflee  of  z  prebend  made  an  under-leafe,  and  the  leafe  being 

CoicheftCT*    pretty  far  fpent,  he  requefl:ed  the  tenant  to  furrender,  to  enable 
V.  Arnot.      him  to  reiiew,  and  offered  to  give  any  fecurity  to  grant  him  a  new 
aVem.  383.  leafe  for  fo  many  years  as  he  had  to  come  in  his  old  one  ;  but  the 
*  tenant  was  obfl.inate  and  would  not,  unlefs  his  landlord  complied 

with  fome  demands  of  his ;  upon  which  the  landlord  brought  his  bill 
hi  equity  to  enforce  him  to  a  compliance  :  but  my  Lord  Keeper  faid, 
though  it  were  a  benefit  to  the  plaintiff",  and  no  prejudice  to  the 
defendant,  yet  there  being  no  agreement  in  the  deed  for  that  pur- 
pofe, he  could  do  nothing  in  it. 

But  now  by  the  4  G.  2.  c.  28.  §  6.  it  is  enabled  in  the  words 
following,  "y/s.  "  Whereas  many  perfons  hold  confiderable  eftates 
"  by  leafes  for  lives  or  years,  and  leafe  out  the  fame  in  parcels  to 
**  feveral  under-tenants,  and  whereas  many  of  thofe  leafes  cannot 
**  by  law  be  renewed  without  a  furrender  of  all  the  under-leafes 
*'  derived  out  of  the  fame,  fo  that  it  is  in  the  power  of  any  fu'^h 
"  under-tenants  to  prevent  or  delay  the  renewing  of  the  princi- 
*'  pal  leafe,  by  refufing  to  furrender  their  under-leafes,  notwith- 
**  itanding  they  have  covenanted  fo  to  do,  to  the  great  prejudice 
**  of  their  immediate  landlords,  the  ffrfl;  lefiees ;  for  preventing 
**  fuch  inconveniencies,  and  for  making  the  renewal  of  leafes 
*'  more  eafy  for  the  future,  be  it  enacled  by  the  authority  afore- 
*'  faid,  that  in  cafe  any  leafe  fliall  be  duly  furrendered  in  order 
*'  to  be  renewed,  and  a  new  leafe  made  and  executed  by  the  chief 
*'  landlord  or  landlords,  the  fame  new  leafe  ffiall,  without  a  fur- 
*<  render  of  all  or  any  the  under-leafes,  be  as  good  and  valid  to  all 
*'  intents  and  purpofes,  as  if  all  the  under-leafes  derived  thereout 
"  had  been  likewife  furrendered  at  or  before  the  taking  of  fuch 
'^  new  leafe  5  and  all  and  every  perfon  and  jiierfons,  in  v.hom  any 

6  ^'  efuitt 
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''  eftate  for  life  or  lives,  or  for  years,  (hall  from  time  to  time  be 
**  vefted  by  virtue  of  fuch  new  leafe,  and  his,  her,  and  their  exe- 
"  cutors  and  adminiftrators,  (hall  be  entitled  to  the  rents,  cove- 
*'  nants,  and  duties,  and  have  like  remedy  for  recovery  thereof; 
*'  and  the  under-leflees  fliall  hold  and  enjoy  the  under-meffuages, 
**  lands,  and  tenements,  in  the  refpe6Uve  under-lcafes  comprifed, 
"  as  if  the  original  leafes,  out  of  which  the  refpeftive  under-leafes 
"  are  derived,  had  been  ftill  kept  on  foot  and  continued ;  and  the 
*'  chief  landlord  and  landlords  {hall  have  and  be  entitled  to  fuch, 
*'  and  the  fiime  remedy,  by  diftrefs  or  entry  in  and  upon  the  mef- 
*'  fuages,  lands,  tenements,  and  hereditaments  comprifed  in  any 
*'  fuch  under-leafe,  for  the  rents  and  duties  referved  by  fuch. 
*'  new  leafe,  fo  far  as  the  fame  exceed'  not  the  rents  2.nd  duties 
**  referved  in  the  leafe,  oat  of  which  fuch  under-leafe  was  de- 
**  rived,  as  they  v/ould  have  had  in  cafe  fuch  former  leafe  had 
**  been  ftill  continued,  or  as  they  would  have  had  in  cafe  the  re- 
"  fpeclive  under-leafes  had  been  renewed  under  fuch  new  princi- 
*'  pal  leafe ;  any  law,"  ^c, 

4.  Of  Leafes  made  by  a  DilTeifor  or  Dilleifee. 

If  a  diffeifor  makes  a  leafe  for  years,  or  grants  a  rent-chnrge,  C0.Lit.300. 
and  the  difleifee  conlirms  it,  and  after  re-enters,  yet  he  (hall  not  ^°^^-  5o* 
avoid  the  leafe  or  rent,   becaufe  by  his  confirmation  of  them  he 
hath  departed  with  fo  much  of  his  ancient  right,  which  Incorpo- 
rates and  mixes  with  the  leafe  or  grant,  fo  that  he  can  never  after 
avoid  them. 

If  one  be  difleifed  of  lands,  and  whilfl  he  is  out  of  poflefTion  he  Co.  Lit. 

intend  to  make  a  leafe  for  years,   the  way  is  to  prepare  a  deed  of  j^-  ^' 

leafe,  and  after  he  hath  figned  and  fealed  it,  before  any  aclual  de-  ^g,*    ste- 

livery  thereof,  as  his  deed,  to  deliver  it  as  an  efcrow  to  a  third  per-  phens  v. 

fon,  to  be  delivered  as  his  deed  after  entry  and  adlual  pofleffion  ^'l'"'^- 

•        .  .  ^      .  '  "^  Co.  c^. 

taken  in  his  name ;  or  after  figning  and  fcaling  before  atlual  de-  cro.  Eiiz. 

livery,  he  may  make  a  letter  of  attorney  to  a  third  perfon,  to  enter  ,44'^-_ 

upon  the  land  in  his  name,  and  after  fuch  entry  to  deliver  it  upon  ^^""'"^^  ^' 

the  land,  or  elfcwhere,  as  his  deed,   to  the  leffee  j  and  though  aBendl.  81. 

fuch  letter  of  attorney  be  affixed  to  the  deed,  (and  to  make  it  an  ^  Roll. 

effeflual  letter  of  attorney,  it  muft  be  fealed  and  delivered,)  yet  ^Jij^y/ 

the  fealing  and  delivery  of  chat  by  the  leiFor,  though  affixed  to  the  Bridges. 

deed  of  leafe,  will  not  be  conftrued  a  delivery  of  the  leafe  itfelf, 

becaufe  no  fuch  intent  appears,  but  the  contrary  ;  and  therefore 

the  delivery  of  th.e  letter  of  attorney  fiiall  have  no  more  influence 

upon  the  deed  of  leafe,  than  if  it  had  not  been  affixed  thereto :  or 

fuch  difTcifee  may  prepare  a  deed  of  leafe,  and  iit  the  fame  time 

■execute  a  letter  of  attorney  to  a  third  perfon,  to  enter  upon  the 

land,  and  after  fuch  entry  to  fign,  feal,  and  deliver  the  leafe  as  his 

acl  and  deed  to  the  leffiee :  and  all  thefe  ways  are  good,  becaufe 

the  delivery  is  the  eflential  and  finiOiing  part  of  a  detd  ;  and  if  the 

poiTeffion  and  feifin  be  reduced  before  that  comes,   the  delivery 

after  is  as  effe£l:ual  as  if  the  vi'hole  deed  had  been  prepared  and 

executed  after  j  becaufe  till  the  delivery,  the  deed  took  no  effecl. 

Vol.  IY.  K  and 
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.  and  when  the  delivery  was,  he  was  in  actual  pofleffion,  and  con^ 
fequently  migl.t  make  fuch  leafe.  But  if  fuch  difleifee,  being  out 
of  poffedion,  had  fealed  and  delivered  the  deed  of  leafe  as  his  deed, 
though  he  had  after  actually  entered  upon  the  land,  and  then  de- 
livered the  leafe  again  as  his  deed,  yet  no  intereft  would  pafs  to 
the  leflee  by  either  of  thefe  deliveries  ;  for,  as  his  deed,  it  took 
abfolute  efFe£t  by  the  firft  delivery,  and  then  the  fecond  delivery, 

Cowp.  203.  to  make  it  his  deed,  was  void  and  to  no  purpofe  •,  for  a  deed  can- 
not have  two  deliveries  :  and  the  firfl  delivery,  to  make  it  a  leafe, 
was  void,  becaufe  he  was  then  out  of  poffeflion,  and  had  only  a 
right  of  entry,  which  he  could  not  transfer  to  a  ftranger  ;  and 
therefore  the  leafe  is  abfolutely  void  to  carry  any  intereft  to  the 
klTee.  And  fo  it  would  be,  if  after  fuch  delivery  of  it  as  his  deed, 
he  had  made  a  letter  of  attorney  to  enter  and  deliver  it  as  his  deed 
upon  the  land ;  for  the  firft  delivery  made  it  his  deed  efFeclually ; 
but  that  could  pafs  no  intereft,  becaufe  he  was  tlien  out  of  poiTtf- 
fion  ;  and  the  fecond  delivery  to  make  it  a  deed  was  void,  becaufe 
it  was  his  deed  by  the  firft  delivery,  and  therefore  cannot  be  de- 
livered again ;  and  quctre,  in  the  cafe  above-mentioned,  if  the 
letter  of  attorney  were  at  the  conclufion  of  the  deed  of  leafe,  in 
the  very  fame  parchment  or  paper,  whether  the  difleifee  could 
diftinguifh  his  fealing  and  delivery  of  that  as  a  letter  of  attorney, 
fo  that  it  fliould  not  amount  to  a  fealing  and  delivery  of  the  deed 
itfelf,  and  thereby  make  void  any  after  delivery,  when  the  poflefiion 
and  feifin  were  reduced  ? 

Plow.  137.  The  heir  after  the  death  of  his  anceftor,  before  any  actual 
entry,  may  make  a  leafe  for  years,  becaufe  the  pofleffion  in  law 
was  caft  upon  him  immediately  by  the  death  of  his  anceftor,  and 
none  had  pofleihcn  in  fa£t.  •  But  if  a  ftranger  firft  enter  by 
abatement,  then  fuch  leafe  made  by  him  after  will  be  void  ;  be- 
caufe by  the  entry  the  ftranger  gains  pofleffion  in  fact,  which  de- 
vcfts  the  poflefTion  in  law  of  the  heir,  fo  that  the  heir  hath  neither 
poflefhon  in  fact  nor  law,  whereof  to  make  a  leafe,  and  confequent- 
iy,  the  leafe  muft  be  void. 

Bro.  tit.  If  the  heir  of  the  king's  tenant  in  capke,  or  In  focage,  before 

Leafes,  57.  ]jverv,  or  after  office  found,  makes  a  leafe  for  years,  this  feems  to 
*^'^^'  be  good;  for  fuch  leafe  being  only  a  contract  between  the  leflor 
and  lelTee,  may  be  made  before  any  a£tual  entry,  by  reafon  of  the 
poffeftion  and  feinn  in  law,  which  were  caft  on  him  by  the  death 
of  his  anceftor.  But  if  he  make  a  feoffment  in  fee,  or  a  leafe 
for  life  before  livery  fued,  thefe  cannot  be  made  without  aftual 
entry  into  the  land  to  make  livery  of  feifin,  and  fuch  entry  would 
be  an  intruficn  upon  the  king's  pofleftion,  and  amounts  to  a  for- 
feiture, by  attempting  to  take  a  freehold  out  of  the  king. 

5.  Of  Leafes  made  by  Joint-tenants  or  Tenants  In  Common. 

As  to  leafes  by  joint-tenants  and  tenants  in  common,  we  fhall 
here,  for  method  fake,  fet  down  fome  of  the  moft  remarkable 
cafes  relating  thereto,  though  thefe  matters  are  more  fully  treated 
of  under  their  proper  heads. 

I.  Then, 
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J.  Then,  if  two  joint-tenants  are  in  fee,  and  one  lets  his  moJety  Co.Llt.  163. 
to  J.  S.  for  years,  to  begin  after  his  death,  this  is  good,  and  (hall  ^^°-  ^'"^^ 
bind  the  other,  if  he  furvives ;  becaufe   this  is  a  prefent  difpofi-  RoT'Abr** 
tion,  and  binds  the  Lmd  from  the  time  of  the  leafe  made,   fo  that  848. 
he  cannot  after  avoid  it.     But  a  devife  for  years  in  fach  manner, 
by  one  joint-tenant,  would  not  bind  the  other  furviving,  becaufe 
that  is  no  prefent  difpofition,  nor  binding  upon  the  devifor  him- 
fclf,  inafmuch  as  he  may  revoke  or  cancel  his  will,  and  fodeflroy 
that  devife  ;  and  therefore  fuch  devife,   not  taking  effe£l  to  any 
purpofe  till  his  death,   comes  too  late  to  prevent  the  furvivorfliip, 
which  being  the  elder  title,  (hall   be  preferred,  and  flnit  out  the 
devife.     So,  all  grants  or  charges  by  one  joint-tenant  out  of  the 
land,  fall  off  with  his  life,  and  cannot  affe6l  the  furvivor,  becaufe 
they  being  no  immediate  difpofition  of  the  land  itfelf,  that  comes 
whole  and  entire  to  the  furvivor  under  the  firft  title,  and,  by  con- 
fequence,  over-reaches  all  intermediate  charge  or  grants  thereout 
by  the  other  joint-tenant  who  is  dead. 

But  if  one  joint-tenant  grants  vejiuram  or  herhagium  terra  for  Co.Lit.iS6. 
years,  and  dies,  this  fliall  bind  the  furvivor.  So,  if  two  joint- 
tenants  are  of  a  water,  and  one  grants  a  feparate  pifcary  for  years, 
and  dies,  this  fhall  bind  the  furvivor  j  becaufe  in  thefe  cafes  the 
grant  of  the  one  joint-tenant  gives  an  immediate  interefl  in  the 
thing  itfelf  whereof  they  are  joint-tenants. 

If  two  joint-tenants  for  life  are,  and  one  of  them  makes  a  leafe  Moor,  pi, 
for  years  of  his  moiety,  either   to  begin   prefently,   or  after  his  ^''^• 
death,  and  dies,  this  leafe  is  good  and  binding  again  ft  the  furvivor ;  Harbin  v.* 
the  reafon  whereof  is,  that  notwithltanding  the  leafe  for  years,  the  Barton. 
joint-tenancy  in  the  freehold  flill  continues,  and  in  that  they  have   o^n^R*"^' 
a  mutual  interefl  in  each  other's  life,   fo   that  the   eftate   in   the  ^or. 
whole,  or  any  part,  is  not  to  determine  or  revert  to  the  leffor  till  Dyer,  187. 
both  are  dead  ;  for  the  life  of  the  one,  as  well  as  of  the  other,  was  ^ '  "■^;  "^^* 

(    fQ^   ISC    OT 

at  firft  made  the  meafure  of  the  eftate  granted  out  by  the  leflbr;  -Buif.  131! 
and  therefore  fo  long  as  either  of  them  lives,  if  the  joint-tenancy  Co.  Lit. 
continues,  he  is  not  to  come  into  poiTedion.     Now  thefe  joint-  ^^^'    ' 
tenants  having  a  reciprocal  intereft  in  each  other's  life,  when  one 
of  them  makes  a  leafe  for  years  of  his  moiety,   this  does  not  de- 
pend for  its  continuance  on  his  life  only,  but  on  his  life  and  the 
life  of  the  other  joint-tenant,  whether  of  them  fliali  live  long- 
elt,  according  to  the  nature  and  continuance  of  the  eftate  where- 
out  it  was  derived  ;  and  then,   fo  long  as  that  continues,  fo  long 
the  leafe  holds  good,  and,  by  confequence,  fuch  lefTee  fliall  hold 
out  the  furviving  joint-tenant  and  the  reveruoner,   till  the  eftate, 
whereout  his  leafe  was  derived,  be  fully  determined.     But  if  a  rent  Co.  q6. 
were  referved  on  fuch  leafe,  this  is  determined  and  gone  by  the  ^°'  ^'^' 
death  of  the  leffor,  for  the  furvivor  caimot  have  it,  becaufe  he  Moor,  139. 
comes  in  by  title  paramount  the  leafe  ;  and  the  heirs  of  the  kffor 
have  no  title  to  it,  becaufe  they  have  no  reverfion  or  intereft  in  the 
land  :  but  qu^re,  if  the  executors  or  adminiftrators  cannot  main- 
tain an  aQion  of  debt  or  covenant,  either  upon  the  covenant  in 
law,  or  exprefs  covenant^  for  payment  of  the  money,  if  there 
be  any  i 

li  2  ^'  a-id 
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Cro.  jac.  A.  and  B.  joint-tenants  for  their  lives;  A.  by  indenture  leafes 

91.    Moor,  jj^g  moiety  v/hich  he  holds  in  jointure  with  B.  to  C,  for  fixty  years 
Witiockv.    from  the  death  of  B.^  if  lie  the  fald  A.  fliould  fo  long  live,  and 
Horton.         demifes  the  other  moiety  to  C.  for  fixty  years  from  his  own  death, 
if  B.  fhall  fo  long  live  ;  then  A.  dies,  and  B.  furvives  :  it  was  ad- 
judged, that  this  leafe  was  void  for  both  moieties  j  for  by  the  {w.'^ 
words  it  was  a  good  leafe  itom  A.  of  his  part,   upon  the  contin- 
gency of  his  furviving  i?.,  but  that   never  happened;  and  as  to 
5.'s  part,  A,  had  no  power  to  leafe  or  contract  for  it  during  the 
life  of  B.^  though  he  had  happened  after  tofurvive  him,  for  that  it 
■was  but  a  bare  poflibility,  which  could  not  be  leafed  or  contra£ted 
for ;  and  therefore  the  leafe  was  void  in  the  whole. 
Cro.  Jac.  A.  and  B.  joint-tenants  for  their  lives.  A.,  leafes  his  part  for 

377.    Roll,  f^jj^y  years,  if  he  and  B.  fo  long  live,  then  B.  furrenders  his  part, 
3Bu'lf.  130.  and  takes  back  a  new  eflate ;  then  A.  dies,  living  B. :  it  was  ad- 
Roil.  Abr.     judged,  that  this  leafe  made  by  A.  was  determined  by  his  death  j 
and  w^d"'^'  for  the  joint-tenancy,  which  would  have   given  them,  or  their 
dJBgton.        leflees,  an  intereft  in  each  other's  life,  is  by  the  furrender  of  B. 
determined  and  gone,  and  then  the  leafe  of  A.  ft.ood  fingie  on  his 
own  life,   and  confequently,  by  his  death  is  determined.     So  It 
•would  be,  if  after  fuch  leafe  for  years  by  one  joint- tenant,  they 
had  made  partition  of  the  joint-eftate,  and  then  the  lefibr  had  died, 
his  leafe  would  be  at  an  end,   becaufe  the  joint-tenancy,  which' 
liiould  have  fupported  it  after  his  deatli,  is  by  the  partition  defeated 
and  gone. 
Co.  Lit.  If  one  joint-tenant  or  tenant  in  common  makes  a  leafe  for  years 

3«6.  a.  Q^  ]^-g  p^j-j.  ^^  j^jg  companion,  this  is  good  ;  for  this  only  gives  him 
83.  61 1.'  s  right  of  taking  the  whole  pi-ofits,  when  before  he  had  but  a  right 
Moor,  pi.  to  the  moiety  thereof;  and  he  may  contradl  with  his  companion 
Ab^'  8^1°'  *  ^°^  '■^^^  purpofe,  as  well  as  he  may  with  any  ftranger. 

6.  Of  Leafes  made  by  Copyholders. 

Moor,  184.^       If  a  copyholder  takes  upon  him  to  make  leafes,  not  warranted 

Saik.  186.    i^y  ^i^g  cuftom  of  the  manor,  and  without  the  lord's  licence,  this 

^  '  is  a  forfeiture  of  his  copyliold,  but  no  dificifin  to  the  lord  ;  and 

the  leafe  is  good  againil  every  body  but  tlielovd. 

Moor,  292.        And  it  fcems  not  to  be  material  wheth^n-  fuch  leafe  be  by  parol 

Hetl  12.2.     or  in  writing  ;  but  it  mult  be  a  perfedt  leafe,- and  muil  have  a 

certam  bcgmnmg  and  certam  end,  ior  otnerwile  tlie  leale  is  void, 

and  carries  but  an  eftate  at  will  at  moll  ;  which  Is  no  forfeiture. 

*  Mod.  79.        y^.,  copyholder  for  life,  having  got  B.  to  be  bound  with  him  for 

Richards       loo/.  and  givcn  him  a  counter- bond,  executes  a  deed,  whereby 

^'^^*        reciting  the  counter-bond,  and  the  eftate  A.  had  in  the  lands  for 

life,  A.  covenants,  grants,  and  agrees  for  himfelf,  his  executors, 

adminiilrators,  and  afiigns,   with  i:?.,  that  he,  his  executors  and 

adminlitrators,  (hould  hold  and  enjoy  thefe  lands,  from  the  making 

of  the  deed,  for  feven  years,  and  fo  from  the  end  of  feven  years  to 

feven  years,  for  and  during  the  term  of  forty-nine  years,  if  ^. 

(hould  fo  long  live,  with  a  covenant,  that  if  the  100/.  were  paid, 

and  B,  indcniaifisd,  the  deed  iliould  be  void  :  the  quellion  was, 

whether 


leafcisf  anD  Ccrm^  fcr  gcarjf*  133 

whether  this  would  amount  to  a  leafe  for  forty-nine  years,  If  the 
copyholder  ftiould  fo  long  live  ;  and  fo  being  in  the  cafe  of  a  copy- 
hold, and  no  cuftom  to  warrant  fuch  leafe,  be  a  forfeiture  of  the 
eftate  ?  And  it  was  argued  to  be  no  leafe,  becaufe  fuch  conftruc- 
tion  would  be  a  wrong  to  both  parties  ;  to  the  one,  by  defeating 
his  fecurity,  and  to  the  other,  by  a  forfeiture  of  his  eftate  ;  which 
would  be  unjuil ;  wlien  by  conftruing  it  only  to  be  a  covenant  for 
the  whole,  each  might  be  fafe,  and  their  intention  anfwered ;  and 
it  was  faid,  that  the  cafes,  wherein  fuch  words  have  been  held 
to  amount  to  a  leafe,  were  all  of  them  of  freehold,  where  no 
fuch  niifchief  could  enfue  :  but  the  court,  notwithftanding,  in- 
clined this  was  a  good  leafe  by  the  intention  of  the  parties,  and 
confequently  a  forfeiture  ;  for  then  the  jury  would  have  found  it 
fo  ;  but  if  the  words  had  been  doubtful,  and  fuch  as  would  admit 
of  divers  con{lru£tions,  there,  to  prevent  a  forfeiture,  it  fhould  be 
taken  to  be  only  a  covenant ;  but  here,  the  M^ords  are  plain  and 
clear:  but  no  judgment  was  given. 

A  copyholder,  by  articles  of  agreement,  covenanted  and  pro-  iKeb.z'^r. 
niifed  with  another,  that  he  fhould  hold  for  a  year  at  halves,  ac-  ^"i"'''^'!  "' 
cording  to  the  ciijlom  cf  the  manor ,  at  fuch  a  rent,  and  fo  from  year 
to  year  for  five  years:  this  was  adjudged  no  forfeiture,  for  the 
prejudice  that  would  enfue   on   fuch  conftru61;ion  to  the  copy- 
holder :  alfo,  the  leafe  being  worded  fa'undtim  confuetudlnem  ma~ 
nerii  is  tied  up  to  the  cuftom  of  the  manor ;  fo  that  if  there  be  np 
cuftom  to  warrant  this  manner  of  leafing,  the  leale  itielf  falls  to 
the  ground:  alfo,  there  was  further  ia  the  leafe  a  covenant,  that 
if  the  leflbr  put  out  the  leflee,  he  fhould  be  allov/ed  fo  much  rent 
by  way  of  retainer  ;  fo  that  the  lefTee  was  at  uncertainty  whether 
he  fliould  enjoy  it  during  the  whole  term  ;  for  this  gave  the  ieffbr 
liberty  to  put  him  out,  making  the  allowance  agreed  upon,  and 
ftipulated  between  them  :  and  befuies,  it  was  doubted  it  the  words 
coveriant  and  prcmife  that  he Jhjuld  enjoy  for  fuch   a  time,  would 
amount  to  a  leafe,  or  were  not  i-ather  relative  to  enjoying  after  a 
leafe  made  :  for  the  word  ^covenant  is  none  of  thofe  reckoned  up  to 
make  a  leafe  ;  and  in  the  cafes  where  it  hath  been  fo  held,  it  was 
joined  with  the  word  agreavit,  which  imports  a  mutual  confent  or 
agi'eement  of  both  parties  ;  and  here,  though  there  be  the  word 
agreed  or  agreement^  yet  it  is  only  in  the  ftyle  of  the  articles.    Alfo, 
here,  the  covenant  is  quietly  to  enjoy,  which  a  fortiori  does  not 
make  a  leafe,  but  regards  only  the  manner  of  enjoying  it  after  a 
leafe  made,  and  being  only  to  hold  at  halves,  it  can  be  no  leafe. 
This  is  the  manner  of  reporting  this  cafe,  which  arifes  fo  by  jumps 
and  fteps,  and  is  fo  incoherently  put,  that  it  is  hard  to  conclude 
,  any  thing  from  it  relative  to  the  matter  before  us  :  befides  that  the 
gift  of  the  cafe  feems  to  turn  upon  the  words  holding  at  halves  ; 
for  they  are  to  govern  and  explain  the  words  covenant  and  prcmife  y 
which  of  themfelves  may  be  applied  to  ten  thoufand  other  things, 
and  have  no  meaning  at  all,  till  the  fubfequent  words  explain  what 
it  is  he  covenants  and  promifes  :  and  the  words  holding  at  halves  are 
of  fo  ambiguous  and  doubtful  a  fignification,  that  according  to  the 
mle  taken  in  the  foregoing  cafe,  they  might  well  leave  room  for 
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tlie  court  to  make  fucK  a  conitru£lion  as  fhould  prevent  a  for- 
feiture :  and  in  one  cafe  it  is  exprefsly  held,  that  expojmg  to  halfis 
no  leafe,  but  only  a  liberty  to  plough  and  fow,  but  pafles  no  inte- 
reft,  nor  can  the  leflee  have  trefpafs  for  breaking  the  foil :  but  in 
the  fame  book  it  is  faid,  that  if  he  had  expofed  it  to  halves  for  two 
or  three  crops^  this  had  b,:en  a  lecfe. 

An  infant  copyholder,  without  licence  of  the  lord,  made  a  leafe 
for  years  by  parol,  rendering  rent,  and  at  full  age  was  admitted, 
and  accepted  the  rent,  and  then  culled  the  leflee.  In  this  cafe, 
though  it  was  agreed,  that  a  leafe  for  years,  rendering  rent,  by  an 
infant,  of  freehold  lands,  was  only  voidable  ;  yet  it  was  urged, 
that  in  cafe  of  a  copyhold  it  would  be  otherwife  ;  becaufe  the  leafe 
not  being  warranted  by  the  cuftom,  would  be  a  diffeifm  to  the 
lord,  and,  confequently,  a  forfeiture  of  his  copyhold,  which  being 
a  great  mifchief  to  the  infant,  the  court  ought  rather  to  help  him, 
by  adjudging  fuch  leafe  to  be  abfolutely  void.  But,  notwithftand- 
jng  this,  it  was  adjudged,  that  the  leafe  was  a  good  leafe  till 
avoided,  and  that  a  leafe  for  years  by  a  copyholder  without  licence 
is  not  a  difleifin :  and  admitting  it  fhould  be  a  forfeiture  in  this 
cafe,  yet  if  the  lord  enters  for  it,  the  infant  may  re-enter  upon 
him,  and  fo  is  at  no  mifchief  j  and  therefore  he,  having  accepted 
the  rent  at  full  age,  hath  made  it  good  and  unavoidable.  And 
Jop.es  fays,  that  it  was  held  to  be  no  forfeiture  as  to  the  lord  ;  but 
that  admitting  it  were,  yet  it  was  a  good  leafe  as  to  all  llrangers  5 
and  that  for  this  reafon  principally  it  was  adjudged  fuch  accept- 
ance had  made  it  good. 

A  copyholder  for  life  made  a  leafe  for  a  year  by  indenture,  dated 
fuch  a  day,  and  the  fame  day,  by  another  indenture,  makes  a  fe- 
cond  leafe  to  the  fame  party  for  a  year,  to  commence  fuch  a  day, 
being  two  days  after  the  firil  leafe  Ihould  expii-e  ;  and  by  another 
indenture  dated  the  fame  day  and  year,  makes  a  third  leafe  of  the 
fame  lands  to  the  fame  party,  to  commence  fuch  a  day,  being  two 
diys  after  the  fecond  leafe  Vv^ould  expire ;  and  fo  betvv-ixt  each 
leafe  two  days  betwixt  the  beginning  of  the  new  leafe  and  the  end 
of  the  former  j  and  if  this  was  a  forfeiture  of  his  eftate,  becaufe 
the  cuflom  of  the  m.anor  warranted  a  leafe  but  for  a  year  only?  was 
the  queftion  ?  And  it  was  agreed,  that  whether  the  cuftom  of  the 
n:anor,  or  the  general  cuftom  of  the  realm,  allows  a  copyholder  to 
make  a  leafe  for  a  year,  this  ought  to  be  a  leafe  in  pofleiTion,  and 
he  cannot,  after  fuch  leafe  made,  make  another  in  reverfion  •,  and 
thefe  three  leafes  being  made  all  at  one  time,  {hall  be  intended  one 
entire  contra£l,  and  fo  a  leafe  for  three  years>  which  is  more  than 
the  cuftom  warrants,  and,  confequently,  a  forfeiture :  and  the  in- 
tervention of  tvv'o  days  between  each  leafe  was  but  a  fraud  and 
covin  to  defeat  the  lord  of  his  forfeiture,  which  fliall  not  avail : 
and  therefore  it  was  adjudged  againft  the  copyholder,  that  he  had 
forfeited  his  eflate. 

So,  where  a  copyholder,  who  by  the  cuftom  of  the  manor  could 
make  a  leafe  for  one  year  only,  made  a  leafe  for  a  year  excepting 
the  laft  day  of  the  year,  l^fic  de  atmo  In  annum,  exceptirig  the  laft 
day  of  every  year,  during  his  own  life  \  this  was  adjudged,  by  all 
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the  court,  clearly  to  be  a  forfeiture,  and  the  exception  of  a  day  at 
the  end  of  every  year  to  be  only  a  iliift  to  evade  the  cuftom  ; 
which  it  cannot  do  ;  for  it  is  a  leafe  certain  for  tvi^o  years  at  leaft, 
excepting  two  days,  which  in  effe£l,  is  a  leafe  for  more  than  one 
year  j  and  if  he  might  by  fuch  exception  of  a  day  or  two,  at  the 
end  of  two  years,  get  out  of  the  reach  of  a  forfeiture,  he  might 
then  make  a  leafe  for  twenty  years,  or  what  other  time  he  thought 
fit,  which  the  law  will  not  permit ;  and  in  £u//.  this  manner  of 
leafing  appears  exprefslf  to  have  been  by  articles,  by  way  of  co- 
venant, that  he  fhould  have  the  land  in  that  manner,  not  by  word* 
of  immediate  leafing,  which  make  this  a  direft  authority,  that  a 
covenant  that  he  fliall  have  or  enjoy  fuch  lands,  amounts  to  an  im- 
mediate leafe,  and  not  a  covenant  barely ;  and  though  it  were  in 
cafe  of  a  copyhold,  yet  it  would  not  fave  the  forfeiture. 

So,  if  a  copyholder  makes  a  leafe  for  a  year,  ^Jic  de  atino  in 
annum  during  ten  years,  this  is  clearly  a  good  leafe  for  ten  years, 
and  if  not  warranted  by  the  cuftom,  will  be  a  forfeiture  of  his 
eftare.  > 

Thefe  cafes  being  fo  adjudged,  and  that  a  copyholder  cannot, 
cither  by  way  of  covenant,  or  of  executory  and  renewable  leafes 
annually,  prevent  the  forfeiture  of  his  eftate,  if  he  exceeds  the 
number  of  years  warranted  by  the  cuftom,  and  has  no  licence  from 
his  lord  for  that  purpofe ;  let  us  fee  if  there  be  any  way  yet  found 
out  to  avoid  this  mifchief,  and  yet  make  over  to  the  leflee  fome 
certainty  that  he  fliall  enjoy  the  lands  after  the  term  warranted  by 
the  cuftom  is  expired,  without  which  few  will  care  to  take  leafes 
for  fo  flicrt  a  term  as  the  cuftoms  of  moft  manors  generally  allow  ; 
and  we  find  one  cafe  where  an  attempt  of  this  kind  was  made,  and 
it  fcems  to  have  fucceeded  accordingly  :  the  cafe  was  this  :  A  copy-  Cio.  Jac. 
holder  made  a  leafe  for  a  year  only  of  his  copyhold  land,  according  S^i-  B«'<"- 
to  the  cuftom,  and  covenanted  that  after  the  end  of  this  year  the  J^fj^^nta.^  ^ 
leflee  ftiould  have  or  enjoy  the  fame  lands  for  another  year,  and  fo  gac'scaib. 
de  anno  in  annum  for  ten  years  ;  this  was  held  by  Tclverton  Juftice 
to  be  no  fuch  leafe  as  would  m.ake  a  forfeiture,  becaufe  he  had  a 
lawful  eftate  but  for  one  year  only  j  and  the  court  agreed  with 
him  herein ;  and  this  feems  to  be  a  very  reafonable  conftru6lion ; 
for  when  he  had  in  exprefs  terms  leafed  it  but  for  one  year  only, 
and  after  in  the  deed  covenanted  for  the  leflee's  having  or  enjoying 
it  for  a  longer  term,  this  variation  in  the  manner  of  expreflion 
muft  vary  the  fenfe  of  it  likewife  ;  for  now  it  appears  that  he  in- 
tended by  the  covenant  fomething  different  from  the  leafe  itfelf, 
ctherwife  he  would  not  have  departed  from  that  form  of  expreffion, 
which  was  the  moft  proper  and  natural  whereby  to  fignify  his  in- 
tention of  leafing  j  and  then  it  would  be  unjuft  and  unnatural 
to  ftrain  the  covenant,  which  has  a  meaning  proper  and  pecu- 
liar to  itfelf,  to  figniiy  the  fame  with  the  nrft  part  of  the  ueed, 
which  varies  not  only  in  form,  but  was  alfo  intended  to  quite 
another  purpofe. 

And  peihaps  in  fuch  covenant  it  may  be  ftill  better  if  it  were  Roll.  Abr. 
worded  to  permit  and  fuffer  the  leflee  to  have,  hold,  and  enjoy  the  ^4^-^^  ^^^^ 
lands  in  fuch  manner  j  for  a  covenant  in  that  form,  even  of  free-  ,,  Mod".  8u° 
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hold  lands,  will  not  amount  to  an  immediate  leafe,  becaufe  the 
words  permit  and  fuffer  prove  that  the  eltate  is  ftill  to  continue  in 
him  from  whom  the  permiflion  is  to  come  ;  for  if  any  eftate  there- 
by parted  to  the  covenantee,  he  might  liold  and  enjoy  it  without 
any  permillion  from  the  covenantor ;  and  therefore  in  fuch  cafe 
the  covenantee  hath  only  the  bare  covenant  for  his  fecurity  of  en- 
joyment, without  any  a(ilual  edatc  made  over  to  him. 
Doev.  [In  eje£i:ment  for  a  copyhold,  the  defendant  produced  a  paper- 

Ci^e,  writing,  written  upon  an  agreement  Itamp,  under  the  hand  and 

Rep.  y,Q_  feal  of  T".  Tidd^  of  whom  the  Icffor  of  the  plaintiiT  purchafed, 
made  between  T.  T'ldd  and  T.  Clare  (the  defendant),  i^eciting,  that 
M.  S.  was  feifed  of  the  premifes  in  queilion  for  her  life ;  and  that 
^idd  had  agreed  with  Clare ^  that  in  cafe  he  Jhould  be  feifed  of  the 
premifes  en  the  death  of^A.  S.  he  inould  immediately  on  her  death  de~ 
rnife  and  let  them  to  Clare,  on  the  terms  and  conditions  mentioned  : 
*'  Now  therefore  the  faid  Tidd  doth  hereby  agree  to  demife  and  let 
*'  unto  the  faid  Clare  all,  i^c.  and  all  fuch  copyhold  premifes  as 
**  he  fhall  or  may  be  entitled  to  on  the  death  of  the  faid  M.  S., 
^*  to  h.Q\d  from  and  immediately  after  the  death  oflsl.  S.for  the  term 
^'  of  21  years,  at  the  yearly  rent  oi  ill.  \2  s.  And  the  faid  Tidd 
**  doth  hereby  promife  and  agree  to  and  with  the  faid  Clare,  that 
*'  he  the  liiid  Tidd,  on  the  death  of  the  faid  M.S..,  and  on  his 
*'  becoming  entitled  to  the  faid  premifes,  fJjall  a::d  will  procure  a 
*'  licence  to  let  the  faid  premifes."  Lord  Kenyan  was  of  opinion,  at 
the  trial,  that  the  inftrument  amounted  to  a  leafe,  there  being 
words  of  prefent  demife  contained  in  it,  and  therefore  nonfuited 
the  plaintiff.  But  on  the  motion  for  a  new  trial,  his  lordfhip  faid, 
that  having  confulted  with  the  other  judges,  he  was  clearly  con- 
vinced he  was  miftaken  in  the  opinion  which  he  iiad  holden  at  the 
trial ;  and  that  they  were  all  of  opinion,  that  the  inftrument  in 
queftion  was  an  executory  agreement  onlv,  and  not  a  leafe,  for 
two  reafons :  firll,  becaufe,  if  this  were  holden  to  be  a  leafe,  a 
forfeiture  would  be  incurred ;  whereas  that  would  be  contrary  to 
the  intent  of  the  parties,  who  had  cautioufly  guarded  againft  it  by 
the  infertion  of  a  covenant,  that  a  licence  to  leafe  fhould  be  pro- 
cured from  the  lord :  and  fecondly,  the  ftamp  is  conformable  to 
the  nature  of  an  agreement  for  a  kafe,  and  not  to  a  lei\fe 
itfelf.J 

7.  Of  Leafes  made  by  Executors  or  Adminiflrators. 

r;ietU.  Ex-  Executors  and  adminiurators,  as  they  inay  difpofe  abfolutely  of 
ecutors  and  ^£^,13  for  years  vefted  in  them  in  right  of  their  teftators  or  intef- 
iir^tors.        tates -,  fo  may  they  leafe  the  fame  for  any  fewer  number  of  years, 

and  the  rent  referved  on  fuch  leafes  fliall  be  affets  in  their  hands, 

and  go  in  a  courfe  of  adminiilration. 
6  Co.  63.  So,  where  leiTee  for  fifty  years  of  a  reverfion  expectant  upon  a 

^7-  ''•    ,       leafe  for  life  makes  his  will  in  writinjr,  and  thereof  appoints  one 

Sir  Movie         t,      ^  •     r  •    c      ^     c  ^r.  c  ii- 

F^nch'scafe.  -^'j  his  lou,  an  mxant  oi  three  years  or  age,  executor,  and  cues  j 
Vide  5  Co.  adminiftratiou  is  granted  to  C.  durante  m'mori  atate  of  B.  generally  ; 
2.9.  Prince's  ^^t^  q^  makcs  a  leafe  for  ten  years,  without  referving  any  rent, 

7  ^t)r 
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for  aught  appears  ;  yet  this  leafe  was  held  good,  becaufe,  by  the 
ecclefiadical  law,  jfih/or  17  arinis  non  admittitur  fore  executor  ;  and 
therefore  adminiftration  being  granted  generally  during  his  mino- 
rity, the  whole  term  and  power  of  difpofing  thereof,  for  that  time, 
velts  as  abfolutely  in  the  adminiftrator  as  it  would  have  done  in 
the  executor  himfelf,  if  he  had  been  of  an  age  capable  of  afting 
therein  ;  becaufe  for  that  time  the  teftator  died  quojl  intejiatus^ 
and  the  adminiftrator  for  that  time  hath  the  fame  power  as  if  he 
had  a£lually  died  inteftate  j  and  therefore  fuch  leafe  is  good,  at 
leafc  till  the  executor  attains  his  age  of  feventeen  years,  when 
fuch  adminiftration  ceafes  :  and  fome  held,  that  fuch  leafe  would 
hold  good  after,  till  the  executor  avoided  it  by  a£luai  entry,  by 
reafon  of  the  general  power  which  fuch  adminiftrator  had  in  the 
mean  time  ;  and  therefore  fuch  continuing  a6ls  are  not  ipfofaElo 
deterrqined  by  the  ceafing  of  the  adminiftration,  but  are  only 
voidable  in  the  fame  manner  as  other  leafes  would  be,  viz.  by  an 
entry  of  the  executor,  when  he  comes  to  take  upon  him  that  office. 
But  if  the  adminiftration  had  been  fpecial,  ad  opus^  commoduni,  isf 
utilitatem  of  the  executor  during  his  minority,  ^  non  aliter^  nee  alio 
tnodof  as  it  was  in  Prince's  cafe,  then  none  could  make  title  by 
virtue  of  fuch  a  leafe  made  by  fuch  fpecial  adminiftrator,  even 
during  the  minority  of  the  executor ;  for  the  nature  and  manner 
of  the  adminiftrator's  power  appearing  in  the  very  title  which  the 
leflee  muft  make  to  fuch  leafe,  this  leafe  would  appear  not  to  be 
purfuant  thereto,  becaufe  it  could  not  be  of  necefiity,  nor  for  the 
ufe  or  advantage  of  the  infant,  finceit  could  not  take  effeft  during 
the  life  of  the  tenant  for  life  ;  and  therefore  fuch  leafe  would  Ipe 
condemned  as  void  prefently.  ^ 

8.  Of  Leafes  made  by  a  Bailiff  of  a  Manor. 

A  bailiff  of  a  m.anor  cannot,  by  virtue  of  his  ofhce,  make  leafes  Bro.  tit. 
for  years  •,  for  his  bufinefs  is  only  to  colle£l:  rents,  gather  the  fines,  ^^''X'  4°, 
look  after  the  forfeitures,  and  fuch  like ;  but  he  hath  no  eftate  or  Leafes,  -7, 
jntereft  in  the  manor  itfelf,  and  therefor^  cannot  contra£l:  for  any  Cro.  jac. 
certain  intereft  thereout.     But  the  lord  of  the  manor  may  give  59'    R°"' 
him  a  fpecial  power  to  make  leafes  for  years,  as  he  may  do  to  any 
ftranger  :  and  then  fuch  leafes,  if  they  are  purfuant  to  the  power, 
and  made  in  the  name  of  his  lord,  will  be  good  as  leafes  by  the 
lord  himfelf:  for  the  bailiff,  though  he  hath  fuch  power,  cannot 
make  them  in  his  own  name.     But  a  general  bailiff  of  a  manor 
paay  make  leafes  at  willy  without  any  fpecial  authority,  becaufe 
being  to  collect  and  anfvver  the  rents  of  the  manor  to  his  lord,  if 
he  could  not  let  leafes  at  will,  the  lord  might  fuftain  great  preju- 
dice by  abfence,  ficknefs,  or  other  incapacity  to  make  leafes,  when 
any  of  the  former  leafes  were  expired  ;  and  fuch  leafes  at  wall  are 
for  the  benefit  of  the  lord,  and  can  be  no  ways  prejudicial  to 
him,  becaufe  he  may  determine  his  will,  when  he  thinks  fit. 

But  if  a  bailiff  of  a  manor  hath  a  fpecial  power  to  make  leafes  2  Chan, 
for  years,  as  he  ought  to  make  them  in  the  name  of  his  mafter,  fo  r^'j^^'j 
they  ought  to  be  made  in  v/ritijig,  that  the  authority  may  appear  sir  Charles' 

to   Kufley. 
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to  be  purfued  :  therefore,  where  a  ballifF  conftltuted  by  writing 
to  receive  rents,  manage  and  let  the  lands,  made  a  parol  leafe  for 
eleven  years,  and  the  leflee,  being  ^turned  out  at  law  upon  an 
ejeclment,  brought  a  bill  for  relief  in  Chancery,  the  bill  was 
difmifled,  becaufe  he  had  only  a  parol  leafe,  which  the  bailiff  had 
no  power  to  make. 

9.  Of  Lcafes  made  by  a  Guardian. 

Lit.  ^  123,       A  guardian  in  focage  may  make  leafes  for  years  in  his  own 
1^4-  .  name,  and  the  leflee  may  maintain  ejectment  thereupon  ;  for  this 

S8,  89.*  guardian  is  a  perfon  appointed,  not  by  any  fpecial  defignation  of 
Vaugh.  18.  the  party,  but  by  the  wifdom  of  the  law,  in  refpe£l  of  the  lands 
defcended  to  the  infant  j  fo  that  where  no  lands  defcend,  there  can 
be  no  fuch  guardian  ;  and  his  office  originally  was  to  inilrudl  the 
ivard  in  the  arts  of  tillage  and  hufbandry,  that  when  he  came  of 
age  he  might  be  the  better  able  to  perform  thofe  fervices  to  his 
lord,  whereby  he  held  his  o\^•n  laud :  and  though  the  office  now 
be  in  fome  meafure  changed,  as  the  nature  of  the  tenure  itfelf  is, 
lince  the  time  that  the  focage  tenants  bought  off  their  perfonal 
labours  and  fervices  with  an  annual  rent  to  the  lord,  yet  it  is  ftill 
called  focage  tenure,  and  the  guardian  in  focage  is  llill  only  where 
lands  of  that  kind  (as  moft  of  the  lands  in  England  now  are)  de- 
fcend to  the  heir  within  age  :  and  though  the  heir  after  fourteen 
may  choofe  his  own  guardian,  who  fhall  continue  till  he  is  twenty- 
one,  yet  as  well  the  guardian  before  fourteen,  as  he  whom  the 
infant  (hall  think  fit  to  choofe  after  fourteen,  are  both  of  the  fame 
nature,  and  have  the  fame  office  and  employment  affigned  to  them 
by  the  law,  without  any  intervention  or  dire6lion  of  the  infant 
himfelf  •,  for  they  were  therefore  appointed,  becaufe  the  infant,  in 
regard  of  his  minority,  was  fuppofed  incapable  of  managing  him- 
feif  and  his  eflate,  and,  confequently,  derive  their  authority,  not 
from  the  infant,  but  from  the  law  ;  and  that  is  the  reafon  they 
tranfa£l  all  affairs  in  their  own  name,  and  not  in  the  name  of  the 
infant,  as  they  would  be  obliged  to  do,  if  their  authority  were 
derived  from  him  :  and  if  their  authority  were  derived  from  him, 
it  would  by  no  means  anfwer  the  intention  of  the  law  in  appoint- 
ing them  ;  for  then  all  a£ls  done  by  virtue  of  fuch  derivative  au- 
thority could  be  of  no  more  force  than  if  done  by  the  perfon  him- 
felf who  gave  that  authority,  fmce  none  can  communicate  more 
power  to  another  than  he  has  himfelf*,  and  that  would  invalidate 
all  their  contrails,  and  make  them  favour  of  the  fame  imbecility 
as  if  made  by  the  infant  himfelf.  Therefore,  to  enable  them  to 
take  effedlual  care  of  the  infant,  and  his  affairs,  the  law  has  in- 
vefled  them,  not  with  a  bare  authority  only,  butalfo  with  an 
interejly  till  the  guardianfhip  ceafes ;  and  to  prevent  their  abufe  of 
this  authority  and  intereft,  the  law  has  made  them  accountable  to 
the  infant,  either  when  he  comes  to  the  age  of  fourteen  years,  or 
at  any  time  after,  as  he  thinks  fit  •,  and  therefore  their  authority 
and  interefl  extends  only  to  fuch  things  as  may  be  for  the  benefit 
and  advantage  of  the  infant,  and  whereof  they  may  give   an 

account  ^ 
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account ;  which  is  the  reafon  they  cannot  prefent  to  any  benefice 

in  right  of  the  heir,  becaufe  they  can  make  no  advantage  thereof    /' Jc  tk, 

{for  that  would  be  fnnony,)  and,confequently,  have  nothing  therein  ^"^roia^* 

whereof  they  can  give  an  account ;  and  therefore  the  infant  him- 

felf  (hall  prefent  thereto. 

From  what  has  been  faid  it  appears,  that  a  guardian  in  focacre  Bro.  tit. 
hath  not  only  a  bare  authority^  but  an  interejl  in  the  lands  defcended,   harden,  ig. 
and  therefore,  during  that  time,  may  make  leafes  for  years  in  his  ]?j    ^"^"'o 
own  name,  as  any  other  who  hath  an  intereft  in  lands  may  do ;  "shopiand 
for  he   is  quafi  dominus  pro  tempore.     And  if  he  m.akes  leafes  for  ^'  R'<^'"» 


a  Roil. 


41. 


years  to  continue  beyond  the  time  of  his  guardianfhip,  fuch  leafes  ^br 
feem  not  to  be  abfolutely  void  by  the  infant's  coming  of  age,  but  BrifdeTi  jr. 
only  voidable  by  him,  if  he  thinks  fit :  for  they  were  not  derived  ^"^^y* 
barely  out  of  the  intereft  of  the  guardian,  or  to  be  meafured  there- 
by, but  take  effect  alfo  by  virtue  of  his  authority,  which,  for  the 
time,   was  general  and  abfolute  ;  and   therefore  all  lawful  ads  ^^2-  a"te{l 
done  during  the  continuance  of  that  authority  are  good,  and  may  mentary 
fubfift  after  the   authority   itfelf,  by  which  they  were  done,  is  v^^^^^^^y 
determined  ;  and  confequently,  the  infant,  when  he  comes  of  age,  poJmed'pur- 
may  by  acceptance  of  rent  or  other  adt,  if  he  thinks  fit,  make  fuch  fuant  to  the 
leafes  good  and  unavoidable.     But  a  guardian  by  [a]  nurture  can-  ^""^"te  la 
not  make  any  leafes  for  years,  either  in  his  own  name,  or  in  the  isThefame* 
name  of  the  infant,  for  he  hath  only  the  care  of  the  perfon  and  «"  office  and 
education  of  the  infant,  and  hath  nothing  to  do  with  the  lands  '"'"f'^.^vitli 
merely  in  virtue  of  his  office  ;  for  fuch  guardian  may  be,  though  the  in^^cUe" 
infant  hath  no  lands  at  all,  which  a  guardian  in  focage  cannot.         Vaugh.  175. 

A.  lets  land  to  B.  for  four  years,  and  the  lands  being  holden  in  Leon.  158. 
focage,  and  the  heir  under  fourteen,  the  guardian  in  focage  by  an  3^^- 
indenture,  before  the  firft  leafe  was  expired,  lets  the  fame  lands  Owen'^Ac* 
in  his  own  name  to  B.  for  eight  years  j  and  if  by  this  acceptance  56.    Wiiiis 
pf  a  new  leafe  from  the  guardian  in  focage  the  firft  leafe  was  fur-  *"''  yvhite- 
rendered,  was  the  queftion  ?  and  it  is  faid  to  be  holden  by  the 
court,  that  it  was  furrendered  j  or,  if  it  could  not  be  properly  called 
a  furrender,  for  want  of  a  reverfion  in  the  guardian  in  focage,  yet 
they  held,  that  at  leaft  the  firft  leafe  was  thereby  determined  by  ad- 
mittance of  the  leflbr's  power  to  make  fuch  prefent  leafe,  which,  if 
the  firft  fhould  ftand  in  the  way,  he  could  not  do ;  and  a  guardian 
in  focage  hath  power  to  make  leafes  for  years.     Though  this  cafe 
is  cited  in  [h)  Hiitton  to  be  no  furrender,  yet  ic  was  in  a  cafe,  where   {h)  Huttoo, 
the  queftion  was  of  a  furrender  ftridlly  and  properly  fo  called  j   1^5. 
and  therefore  though  it  were,not  to  be  cited  for  an  authority  of  a 
furrender  properly  fo  called,  yet  it  might  amount  to  a  determina- 
tion of  the  firft  leafe,  v/hich  in  the  principal  cafe,  all  the  ccurt 
agreed    that   it    did  :    but  they  held,    it  would  be  otherwife  in 
cafe  ot  fuch  leafe  made  by  a  guardian  pur  nurture^  for  he  can  only 
make  leafes  at  will  •,  and  therefore  fuch  fecond  Itrafe  at  will  muft 
be  abfolutely  void,  when  the  ieftee  was  in  pofleftion  already  by 
yirtue  of  a  leafe  for  years. 

If  a  woman,  who  is  guardian  in  focage  to  her  fon,  marries  again,  Pio*.  Z03. 

and  the  hulband  and  the  join  in  a  leafe  of  the  infant's  lands,  this  ^'^"^rne'i 

cafe. 

leafe,  upon  the  death  of  the  huihand,  b -comes  void  \  iox  the  in- 
tereft 


XIQO. 


140  ILeafe^  anD  Ccnn^  for  gcaner* 

tereft  which  fhe  had  in  the  lands  was  in  right  of  the  infant,  and 
therefore  (liall  not  bind  her,  as  thofe  a£ts  (hall  in  which  (he  joins 
with  her  hufband  in  parting  with  her  own  pofleffions. 

ID.  Of  Leafes  made  purfuant  to  Authority. 

Roll.  Abr.  If  one  hath  power,  by  virtue  of  a  letter  of  attorney,  to  make 
330.  9  Co.  leafes  for  years  generally  by  indenture,  the  attorney  ought  to  make 
Cio.  i.\]z.'  them  in  the  name  and  (lyle  of  his  mafler,  and  not  in  his  own 
115.  name  :  for  the  letter  of  attorney  gives  him  no  interefl  or  eftate  in 

Moor,  pi.  ^i^g  lands,  but  only  an  authority  to  fupply  the  abfence  of  his  mafter 
by  {landing  in  his  ftead,  which  he  can  no  otherwife  do  than 
by  ufing  his  name,  and  making  them  jufh  in  the  fame  manner  and 
ftyle  as  his  mafter  would  do  if  he  were  prefent :  for  if  he  fhould 
make  them  in  his  own  name,  though  he  added  alfo,  by  virtue  of 
the  letter  of  attorney  to  him  made  for  that  purpofe  ;  yet  fuch 
leafes  feem  to  be  void,  becaufc  the  indenture  being  made  in  his 
name,  mufl  pafs  the  interefl  and  leafe  from  him,  or  it  can  pafs  it 
from  no  body  :  it  cannot  pafs  it  from  the  mafter  immediately, 
bec'aufe  he  is  no  party  ;  and  it  cannot  pafs  it  from  the  attorney  at 
all,  becaufe  he  has  nothing  in  the  lands;  and  then  his  adding  by 
virtue  of  the  letter  of  attorney  ^  will  not  help  it,  becaufe  that  letter  of 
attorney  made  over  no  eftate  or  Intereft  in  the  land  to  him,  and, 
confequently,  he  cannot,  by  virtue  thereof,  convey  over  any  to 
another.  Neither  can  fuch  intereft  pafs  from  the  m.after  imme- 
diately, or  through  the  attorney  ;  for  then  the  fame  indenture 
I  muft  have  this  ftrange  eftecl  at  one  and  the  fame  inftant,  to  draw 

out  the  intereft  from  the  mafter  to  the  attorney,  and  from  the 
attorney  to  the  leflee,  which  certainly  it  cannot  do  ;  and  therefore 
all  fuch  leafes  made  in  that  manner  feem  to  be  abfolutely  void, 
and  not  good,  even  by  eftoppel,  againft  the  attorney,  becaufe  they 
pretend  to  be  made  not  in  his  own  name  abfolutely,  but  in  the  name 
of  another,  by  vitue  of  an  authority  which  is  not  purfued.  This 
cafe  therefore  of  making  leafes  by  a  letter  of  attorney,  feems  to 
differ  from  that  of  a  furrender  of  a  copyhold,  or  of  livery  of  feifui 
of  a  freehold,  by  letter  of  attorney  ;  for  in  thofe  cafes  when  they 
9  Co.  76,  fay,  ive  A.  and  B.,  as  attcrnies  ofC,  or  by  virtue  cf  a  letter  of  at- 
77.  Combe's  fornej  from  C,  of  fuch  a  date,  &c.,  do  furrender,  &c.,  or  deliver  to 
youfeifm  of  fuch  lauds ;  thefe  are  good  in  this  manner,  becaufe  they 
are  only  minifterial  ceremonies  or  tranfitory  a6ls  in  pais,  the  one 
to  be  done  by  holding  the  court  rod,  and  the  other  by  delivering 
a  turf  or  twig  ;  and  when  they  do  them  as  attornies,  or  by  virtue 
of  a  letter  of  attorney  from  their  mafter,  the  law  pronounces 
thereupon  as  if  they  v.-ere  a£lually  done  by  the  mafter  himfelf, 
and  carries  the  poflefiion  accordingly  :  but  in  a  leafc  for  years  it 
is  quite  otherwife,  for  the  indenture,  or  deed  alone,  convey  the 
intereft,  and  are  the  very  eflence  of  the  leafe,  both  as  to  the 
paffmg  it  out  of  the  leffor  at  firrt,  and  its  fubfiftence  in  the  leftee 
afterwards  :  the  very  indenture,  or  deed  itfelf,  is  the  conveyance, 
without  any  fubfequent  conftrudlion  or  operation  of  law  there- 
upon ;  and  therefore  it  muft  be  made  in  the  name  and  ftyle  of  him 
"who  has  fuch  intereft  to  convey,  and  no:  in  the  name  of  the 

attorney, 
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attorney,  who  has  nothing  therein  ;  but  In  the  conclufion  of  fuch 
leafe  it  is  proper  to  fay,  in  iviinefs  whereof  A.  B.  of  fuch  a  place. 
Sec.  In  purfuance  of  a  letter  of  attorney  hereunto  annexed^  bearing  date 
ftuh  a  day ;  or  if  the  letter  of  attorney  be  general,  and  concern, 
more  lands  than  thofe  comprifed  in  the  prefent  leafe,  then  to  fay, 
in  purfuance  of  a  letter  of  aitornex,  bearing  date  fuch  a  day^  &c.,  a  true 
copy  ivhereof  is  hereunto  annexed^  hath  put  the  hand  and  feal  of  the 
niafler^  and  fo  to  write  the  mafter's  name,  and  deliver  it  as  the  a6t 
and  deed  of  the  mafter ;  In  which  lafl  ceremony  of  delivering  it 
in  the  name  of  the  mafter  by  fuch  attorney,  this  exa£lly  agrees 
with  the  ceremony  of  furrendering  by  the  rod,  or  making  livery, 
by  a  turf  or  twig,  by  the  attorney,  in  the  name  or  as  attorney  of 
his  mafter  ;  which  proves  that  there  is  a  great  diverfity  between 
ufing  the  name  of  the  attorney  in  the  making  of  leafes,  and  ufmg 
his  name  in  making  a  furrender  of  copyhold,  or  livery  of  feifiri 
of  a  freehold  eftate. 

The  king,  by  letters  patent,  gave  authority  to  his  furveyor  to  Moor,  pi. 
make  fuch  leafes  of  fuch  lands,  referving  the  ancient  rent,  and  ^9^- 
the  furveyor  makes  leafes  by  indenture  between  the  king  ex  una  ^'  *  ■^" 
partCf  and  J.  S.  ex  altera  parte^  and  the  indenture  teflatur  quod 
daminus  rex  dimiftt^  tsfc.  and  the  conclufion  was,  in  cujus  rei  tefli" 
monium  the  {\xxvf^oxfigilliim  fuum  appofuit :  the  court  held  thefe 
leafes  to  be  void,  becaufe  not  purfuant  to  his  authority ;  for  a 
bailiff  cannot  make  leafes  in  his  own  name,  though  it  be  but  de 
anno  in  annum^  and  of  lands  ufualiy  let,  but  he  ought  to  make 
them  in  the  name  of  his  mafter  -,  fo  here  the  furveyor  ought  not 
to  have  put  his  own  feal  to  the  leafe,  but  the  feal  of  the  king,  for 
without  the  king's  feal  it  cannot  be  his  leafe ;  and  the  manner  of" 
pleading  fuch  leafe  proves  this,  for  the  words  are  ;  quod  dominus 
rex  per  A.  B.  figillum  fuum  appofuit ;  and  a  great  cafe  was  cited, 
where  fuch  leafe  by  a  bailiff,  in  his  own  name,  was  held  to  be 
void. 

In  ejedlment  the  cafe  was,  that  one  A.  devifed  lands  to  B.  his  fon  Cro.  Eilz. 
in  tail,  with  divers  remainders  over,  and  inakes  one  C.  overfeer  of  ^}-  7"i4- 
his  will,  and  willed  that  he  (hould  have  the  education  of  his  fon  cfmilh.' 
till  he  came  to  the  age  of  t\venty-one,  and  to  receive,  fet,  and  let, 
for  the  faid  B.^  the  faid  lands  fo  given  him,  and  thereof  to  ac- 
count to  the  faid  B.^  being  allowed  his  charges,  ^c.  C.  makes  a 
leafe  for  feven  years  in  his  own  name,  with  refervation  of  rent  to 
himfelf;  and  this  leafe  by  computation,  was  to  continue  half  a 
year  after  B.'s  attaining  his  full  age  ;  and  if  this  leafe  was  good  for 
any  part  of  the  term,  was  the  queftion  ;  C.  being  dead,  and  B.  not 
yet  of  age  ?  and  it  was  argued  to  be  good  for  the  whole  term,  or 
at  leaft  during  the  minority  of  the  fon,  and  only  void  for  fo  much 
as  exceeded  the  full  age  of  the  fon,  and  that  C.  had  an  Intereft  in 
the  land,  and  not  a  bare  authority  only ;  for  then  all  leafes  muft; 
h^ve  been  made  in  the  name  of  the  infant,  and  fo  he  might  avoid 
tliem  whenever  he  thought  fit,  which  the  teftator  never  intended 
to  empower  him  to  do.-  But  Pophain^  Clench,  and  FeJiner  held  that, 
as  this  devife  is,  C.  was  but  a  guardian  for  nurture,  and  could  not 
make  leafes  at  his  own  will  and  pleafure  j  for  then  he  might  make 
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tliem  for  one  hundred  years ;  but  here  he  can  only  make  leafes  hC 
will,  for  there  is  no  other  time  certain  appointed,  and  he  is  but  in 
the  nature  of  a  bailiff,  and  accountable  ;  and  therefore  it  was  ad- 
judged that  the  leafe  was  void.  From  this  cafe  it  appears,  that  if 
the  authority  had  been  fufficient  to  enable  him  to  have  made  leafes 
for  years,  fuch  leafes  made  by  him  during  the  continuance  of  that 
authority  would  not  have  determined  therewith,  but  iTiould  have 
fubfided  during  the  whole  term  for  which  they  were  made;  and 
the  infant  in  fuch  cafe  could  not,  M^hen  he  came  of  age,  have 
avoided  them,  as  he  may  leafes  made  by  his  guardian  in  focage,  if 
he  thinks  fit,  becaufe  the  leffee  would  have  been  in  by  the  will  and 
devife,  not  by  the  guardian />?«-  imrturey  admitting  the  authority  or 
devife  had  been  fufficient  for  that  purpofe,  which  in  none  of  the 
following  cafes  of  devifes  it  feems  to  be. 

One  devifes  land  to  his  fon  when  he  comes  to  the  age  of 
twenty-four  years,  and  in  the  mean  time  that  his  executor  fhall 
have  the  overfiglit  and  dealing  of  all  his  lands  and  goods  :  this 
gives  tlie  executor  no  intereft  to  make  a  leafe  certain  for  years, 
but  only  an  authority  to  overfee  and  order  the  land  in  right  of  the 
fon,  and  for  his  ufe  and  benefit,  as  wanting  difcretion  to  manage 
it  himfelf ;  but  the  whole  eftate  remains  in  the  mean  time  in  the 
fon  by  defcent,  and  the  executor  can  only  make  leafes  at  will ;  for 
there  is  no  exprefs  devife  to  him  of  the  lands  till  the  fon  comes 
to  twenty-four,  nor  any  exprefs  authority  to  make  leafes  for  years 
in  the  mean  time;  and  the  heir  {hall  not  be  difinherited,  though 
but  for  a  time,  without  a  manifeft  intent  in  the  will  to  that  pur- 
pofe. And  where  in  that  cafe,  the  fon  died  before  he  came  to 
twenty-four  years  of  age,  it  was  held,  that  whether  the  devife  gave 
the  executor  an  intereft  or  an  authority  only,  yet  it  determined  by 
the  death  of  the  fon,  whenever  that  happened  ;  for  it  was  only 
affixed  to  his  care  of  the  fon,  and,  confequcntly,  determined  by 
his  death,  and  was  nev^er  intended  to  exclude  the  next  heir  till  the 
fon  fhould  or  might  have  attained  his  age  of  twenty-four  years  ; 
and  then  the  executor  having  power  to  make  leafes  at  will  only, 
the  next  heir  may,  whenever  he  thinks  fit,  determine  them  by 
entry,  or  othcrwife. 

But  if  the  words  of  the  will  had  been  that  the  executor  fhould 
have  the  land,  or  the  profits  of  the  land,  to  his  own  ufe,  without 
account,  till  the  fon  fhould  come  to  twenty-four,  provided,  or  to 
the  intent  that  he  fliould  bring  up  and  educate  his  child  or 
children  ;  this  v/ould  not  only  amount  to  a  trufl  and  confidence 
in  the  executor,  but  would  alfo  fix  fuch  an  iritereft  In  him  for 
anfv-'ering  the  purpofes  of  the  will,  as  would  go  to  his  executors, 
though  he  fhould  die  before  the  fon  attained  the  age  of  twenty- 
four  years  ;  and  the  education  of  the  child,  or  children,  is  no  fuch 
matter  of  privity  or  confidence,  but  that  another  may  do  it  as  well ; 
and,  confequencly,  in  this  cafe,  fuch  executor  may  make  leafes  for 
years,  till  the  fon  fliould  or  might  attain  to  the  age  of  tv/enty-four 
years  ;  and  this  would  not  determine,  though  the  fon  ihiould  die 
before  thnt  age,  till  by  computatiou  of  time  he  might  have  attained 
that  age,  if  he  had  lived. 

One 
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One  devifed  lands  to  his  wife  de  anno  in  annum^  till  his  foil  Moor,  pi. 
fhould  come  to  the  age  of  twenty-one  years  :  this  was  by  all  the  ^'+5-  3  Co. 
juftices  held  fuch  an  intereft  as  would  determine  by  the  death  of  Bo'rarton's 
the  fon,  though  before  twenty-one  5  for  the  intent  was  only  that  cafe,  Chan. 
his  wife  {hould  have  the  lands  during  the  minority  of  the  fon,  by  ^*;  "'^^ 
reafon  of  his   fuppofed  incapacity  to  manage  them  during  that  Ren.  1-6. 
time,  which  reafon  is  at  an  end  by  his  death  :  and  this  the  rather 
appears  to  be  his  intent  by  the  words  de  anno  in  annum,  which  are 
executory  and  applicable  to  each  fingle  year,  and  fhew  his  caution, 
not  to  give  it  to  his  wife  for  any  determinate  number  of  years,  left: 
his  fon  fhould  die  in  the  mean  time,  whofe  death,  or  attainment  of 
twenty-one  years,  he  intended  {hould  be  the  determination  of  the 
wife's  intereft.     But  by  Dyet-y  it  would  have  been  otherwife,  if  the 
words  had  been,  ////  the  fon  JJjould  or  might  come  to  that  age  ;  and 
therefore  this  cafe  differs  from  Borajion^  cafe,  and  the  other  cafes, 
which  were  adjudged,  upon  a  fpecial  reafon,  that  for  payment  of 
debts,  or  for  the  fupport  and  provifion  of  the  devifee  or  executrix, 
or  for  maintenance  of  his  children  generally,  v/here  he  had  feveral ; 
there  in  fuch  cafes,  though  the  fon  to  whom  it  was  devifed  at  fuch 
an  age  (hould  die  before  that  age,  yet  the  executrix,  or  devifee, 
fhould  have  fuch  an  intereft:  vefted  in  them  for  thofe  purpofes,  as 
fliould  not  determine  till  the  fon  fhould  or  might  ha'^-e  attained 
that  age,  if  he  had  lived ;  and,  confequently,  fuch  executrix,  or 
devifee,  may  make  leafes  for  years,  which  fhali  continue  as  long  as 
their  own  intereft  therein. 

II.  Of  Leafes  made  purfuant  to  Powers  in  private  Conveyances 
and  Settlements. 

As  In  the  fettlcments  of  efliates  in  families.  It  is  ufual  to  limit  i  Burr.  120. 
but  eftates  for  life  to  the  prefent  takers,  to  prevent  their  power  of  ^'^^ ''"f'the 
alienation  and  defeating  their  iftue  of  the  provifion  intended  them  ^^^  Lord'  ^ 
by  fuch  fettlements  ;  and  yet  it  is  neceflary  the  land  comprifed  in  Mohun, 
fuch  fettlements  fhould  be  continued  in  the  occupation  and  ma-  i"ter(E); 
nurance  of  tenants  and  farmers,  who,  being  ikilled  in  the  arts  of  ^^^  ^^  '^* 
hufbandry,  know  bed  how  to  improve  and  manage  them  to  ad-  rules  of  law 
vantage;  therefore,  to  encourage  the  induftry  of  fuch  farmers.  It  ^'^op'^'^'f^ 
is  become  cuftomary  to  empov/er  the   tenants  for  life  to  grant  ciefiafticai ' 
leafes  for  a  certain  time,  which  otherwife  they  could  not  do,  hav-  leafes,  and 
ing  themfelves  but  an  uncertain  intereft  determinable  on  their  °  ]"f" 
deaths.     It  will  therefore  be  neceflary  to  confider  thefe  kind  of  tenmc  in 
leafes,  and  how  far  their  purfuing  or  deviating  from  the  feveral  ""  ""der 
powers  whereon  they  are  founded  will  invalidate  them,  and  how  g/.^^/j'^g, 
far  not ;  as  alfo  upon  what  fort  of  fettlements  fuch  powers  may  be  applyequaiiy 

Xeferved,  and  what  not.  *°  leales  made  by  virtue  of  powers  in  fstdeiBents.J 

Tenant  for  life,  upon  a  fettlement  made  12  "Jac.  i.  had  power  Vaugh.  aS 
to  make  leafes  of  all  or  any  of  the  lands  which  at  any  time  hereto-  ^'^}'>' 

*  2  I  on    ''  '7 

fore   have    been    ufually  demifed  or  let    in  pofleflion   for  three  ^^.^^' '' 
lives,  or  any  number  of  years  determinable  on  three  lives,  or  for  Tiiftram  ▼, 
twenty-one  years,  or  under,  refervins:  the   rent   thereupon  now  ^'|c<'""'<''i 
yielded  or  paid,  or  more,  10  long  as  the  kilee?,  their  executors 

and 
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and  affigns  duly  pay  the  rents,  and  perform  the  conditions,  ac- 
cording to  the  true  meaning  of  their  indentures  of  leafe.  The 
tenant  for  life  makes  a  leafe  of  feveral  parts  of  thofe  lands,  for 
years  determinable  on  three  lives,  fo  long  as  the  leflees,  their 
executors  and  afligns,  duly  pay  the  renfs,  is'c.  (verbatim  as  in  the 
power),  rei'erving  the  fame  rents  which  were  refcrved  12  y^^.  i. 
when  the  fettkment  was  made,  and  fpecifying  particularly  what 
thofe  rents  were ;  and  there  being  other  lands,  called  Lojieldy 
■which  were  found  not  to  have  been  in  leafe  fince  1 2  Elm.  (when 
they  were  let  for  twenty-one  years  at  lool.per  aim.  rent),  he  now 
leafes  thofe  lands  for  twenty-one  years,  rendering  1 00  /.  per  ann, 
rent,  and  with  the  fame  claufe  as  in  the  other,  vi-z.  fo  long  as  the 
leflees,  their  executors  and  afTigns,  duly  pay,  i^fc.  The  rents  due 
at  Mich,  for  the  lands  in  the  firft  leafe  were  found  to  be  in  arrear, 
but  paid  in  a  month  after  ;  and  the  rent  upon  the  leafe  of  Lcfield 
was  duly  tendered,  but  not  received;  and  before  the  next  rent- 
day  the  defendant,  as  heir  at  law  in  remainder,  entered,  upon 
whom  the  leflees  re-entered  to  maintain  their  leafes,  ^c.  i.  It 
was  agreed,  that  the  limitation  in  the  feveral  leafes,  fo  long  as 
the  leflees,  their  executors  and  afligns  duly  pay,  ^c.  was  well 
warranted  by  the  power  being  in  terminis  the  fame  with  the  power, 
and  therefore  was  good.  2.  That  by  non-payment  of  the  rent  at 
the  days,  the  leafes  were  determined,  fo  that  no  acceptance  aftef 
could  fave  or  fet  them  up  again.  3.  It  feem.ed  to  be  agreed  that 
the  firft  leafe  was  good,  becaufe  exprefsly  found,  that  the  rents 
referved  were  the  fame  as  were  referved  12  Jac.  1.  and  that  ne- 
ceflarily  implies  that  thofe  lands  were  then  in  leafe,  and  being 
ancient  lands,  they  (hall  be  prefumed  to  have  been  ufually 
demifed  •,  and  the  rather,  becaufe  no  doubt  was  made  of  this  at 
the  trial.  But  4.  It  was  adjudged  that  the  leafe  of  Lojie/d  was  not 
warranted  by  the  power;  i.  Becaufe  the  qualifications  annexed 
to  the  power  of  leafing  fhew,  that  land  not  fo  qualified  was  not  to 
be  leafed  :  now  the  land  to  be  leafed  by  virtue  of  this  power,  v.-as 
fuch  as  had  been  actually  let,  which  mull  be  twice  at  leaft  ;  but 
JLofield  appears  to  have  been  let  but  once  ;  therefore  not  within  the 
power:  alfo,  ufually  may  fignify  the  common  continuance  of  land 
in  leafe;  as  land  leafed  for  500  years  long  fince  is  land  ufually 
demifed,  though  it  were  demifed  but  once  ;  but  then  the- words, 
at  any  time,  fiiew  that  it  muft  be  of  lands  which  had  been  ufually 
at  all  times  let,  which  Lofield  was  not,  being  out  of  leafe  for  above 
twenty  years  before  the  fettlement :  but  chiefly  and  laftly  this 
leafe  was  adjudged  void,  becaufe  the  power  was  to  make  leafes, 
referving  the  rent  thereupon  now  yielded  or  paid,  viz.  at  the  time 
of  the  fettlement ;  and  this  land  not  having  been  leafed  for  twenty 
years  before,  could  be  under  no  refervation  of  rent  at  that  time, 
and,  by  confequence,  the  rent  thereupon  then  referved  (which 
was  none)  could  not  be  referved  upon  any  afcer-leafe  to  be  made  : 
and  the  words  {or  more)  will  not  hold,  becaufe  they  are  words 
of  relation,  and  muft  refer  to  fome  rent  before,  which  here  was 
Kone  at  all :  befides,  more  or  lefs  are  words  of  comparifon,  and 
comparatives  neceflarily  fuppofe  ii  pofitive  ;  but  nothing  or  no 

rent 
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rent  U  a  mere  privative.     And  yet  the  objecStion  againft  this  con- 

ftrinSlion  feems  confiderable  ;  for  it  was  faid,  that  the  words  («/  2  Jon.  31. 

tt^iy  iime  heretofore  irfunHy  demifed)  imply  that  feme  hinds  were  not 

then  in  leafe  ;  therefore  the  claufe  of  referving  the  rents,  which 

were  then  yielded  and  paid,  muft  extend  only  to  the  rent  of  fuch 

lands  as  were  then  in  leafe,  and  not  of  the  others,  which  were 

not  then  in  leafe:  yet  fince  he  had  a  power  of  leafing  them,  if 

they  had  been  at  any  time  theretofore  ufually  demifed,  he  might 

leafe  them,  referving  what  rent  he  pleafed  ;  and  fo  is  one  (o)  book  [a]  2  Roll. 

exprefs  in  point  as  to  the  refervation :  but  the  difference  between  ^'^''•^^'^' 

that  cafe  and  this  is,  that  there  the  power  was  to  let  all  or  any  the  ford's  cafe. 

lands  generally,  without  any  reflraint ;  whereas  this  is  reftrained  to 

lands  ufually  letten,  which,  as   appears  afore,  this  of  Lofield  was 

not,  having  been  let  but  once  ;  and  therefore  the  very  power  of 

leafing  fails  a'^s  to  that ;  otherwife  the  refervation  of  a  rent,  though 

none  was  referved  before,  feems  no  great  objeclion  againft  the 

leafe  :  ideo  quare  ? 

A  fettlement  was  made  to  the  ufeof  .(^.  for  life  with  remainders  Vent.  294. 
over,  provided  that  the  tenant  for  life  may  make  leafes  of  the  pre-  -  ^^^-  ^S°- 
mifes,  or  any  part  thereof,  fo  as  upon  every  leafe  there  be  referved  \,-^  '  ^^' 
5  /.  an  acre  for  every  acre  of  the  land  or  premifes  fo  demifed  :  the  Wsikerand 
tenant  for  life  leafes  a  reclory,  (which  was  not  included  within  the  '^akeman. 
fettlement,  and  confifted  only  of  tithes,  without  any  glebe,)  referv- 
ing rent,  or  without  any  rent  at  all  referved  •,  and  if  this  were  a 
good  leafe  within  this  power  was  the  queftion  ?  It  was  argued  not, 
becaufe  conftruclion  is  to  be  made  upon  the  whole  claufe,  and  the 
latter  words,  which  appoint  the  refervation  of  5  s.  rent  for  every 
acre  of  land,  fhall  reftrain  the  general  import  of  the  v^oxd. premfes 
to  land  only,  which  can  only  confift  of  acres  ;  otherwife  it  may  as 
well  be  faid,  where  a  power  is  to  make  leafes,  fo  as  the  ancient 
rent  be  referved,  that  you  may,  by  virtue  of  this  power,  leafe  lands 
which  were  never  before  demifed,  and  that  tlie  words  ancient  rent 
fhall  only  be  applied  to  the  lands  which   had   been   anciently  or 
ufually  demifed.     But  it  was  anfwered  and  refolved  by  the  court, 
that  tins  leafe  was  within  the  power,  and  fo  would  3  lei^.fe  of  land,    ' 
not  ufually  demifed,  in  the  cafe  before  put ;   for  the  power  being 
general  and  affirmative  at  firft  to  make  leafes  of  all  or  any  part, 
the  reftraint  which  comes  after  under  xhtfo  as,  isc.   fliall  be  ex- 
tended no  farther  than  tliC  very  words  themfelves  import,  that  is, 
in  the  one  cafe,  to  fo  much  an  acre  for  that  which  confifts  of  acres, 
and  in  the   other,  to  the  ancient  rent  for  that  which  v^as   anci- 
ently or  ufuaJly  demifed.     And  this  refolution  was  fouiided  chiefly  2  Roll. 
on  Cumberford's,  cafe,  where  the  power  was  to  make  leafes  of  all  ^br.  2^2, 
or  any  part,  fo  as  fuch  rent,  or  more,  were  referved  upon  every 
leafe    as  was    referved   within    the  fpace  of  two  years  before  5 
and  a  leafe  was  made  of  part  of  thefe  lands  which  had  not  been 
demifed   within  two   years  before  •,  and  it  was  refolved  to  be  a 
good  leafe,  and  that  he  might  referve  any  rent  he  pleafed,  becaufe 
the  power  was  general  to  leafe  all ;  and  therefore  the  reftriclive 
claufe  (liould  be  applied  only  to  fuch  lands  as  had  been  demifed 
within  two  vears  before  :  but  Hale,  in  the  principal  cafe,  faid,  if 

Vol..  IV.'  I  it 
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it  had  been  res  i:-iipgray  he  might  ptr.haps  be  of  another  opinion. 
AW  alfo,  this  cafe  feems  againfl;  the  cafe  of  Vntigh.  35,  before. 
Oood.ule  V.        [Lord  Ferrers  was  tenant  for  life  under  a  fettlement,  in  which 
Funucan,      there  was  the  followintr  power,  wz.     "  That  it  (hould  be  lawful 
**  for  the  tenants  tor  lii^  reipectively,  irom  tune  to  time,  and  at 
♦*  all  times  during  their  refpeflive  natural  lives,  and  when  they 
*'  fhall  refpcdlively  come  into,  and  be  in,  the  aritial  poJj\[fton  of  the 
*'  aforrfaid  matwrs  and  premifes,  by  virtue  of  the  limitations  afore- 
*'  faid,  by  indentures  under  their  hands  and  feals,  to  demife  all 
*'  or  any  of  the  faid  manors,  mefl'uages,   birds,  tenements,  and 
*'  hereditaments  hereinbefore  mentioned,  or  any  part  thereof,  to 
*'  any  perfon  or  perfons  whomfoever,  in  pofleihon,but  not  by  way 
**  of  reverfion  or  future  intereil:,  for  the  term  of  twenty-one  years 
**  abfolute,  or  any  lefs  abfolute  term  •,  or  for  any  term  or  number 
**  of  years  determinable  upon  one,  two,  or  three  lives,^fo  as  upon 
*'  every  fuch  leafe  or  leafes  refpedlively,  there   be  referved  and 
*'  made   payable  during  the  coiuinuance  of  fuch  leafe  or  leafes 
*'  refpedi^ively,   to  be  incident  to,   and  go  along  with  the  imme- 
''  diate  reverfion  or  remainder  of  the  premifes  fo  leafed,  fo  much 
*^  or  as  great  yearly  rents  as,  or  more  than  nov/  is,  and  are  paid 
*'  and  yielded,  or  agreed   to  be  paid  and  yielded  for  the  fame,  or 
**  proportionably  for  any  part  thereof."     Lord  ivrr^rx,  under  this 
power,  granted  a  leafe  to  the  defendant  for  ninety-nine  years,  if 
fhe  (hould  fo  long  live.     Part  of  the  premifes  comprifed   in  the 
leafe,  confifted  of  manors  and  manerial  rights  which  had  never 
been  leafed  before,  and  alfo  of  a  fiOiery  which  had  been  let  be- 
fore, but  was  not  at  the  time  of  the  fettlement.     Since  that  time, 
it  had  been  let  again  at  15  y.     It  was  objected,  that  the  manors 
and  fifiiery  were  not  demifable  under  the  power.     The  manors 
had  never  been  let  j  the  fifhery  was  not  let  at  the  time  of  the  fet- 
tlement ;  and  the  power  required   the  rent  then  paid,  or  moref  to 
be  referved.     Things  then  for  which  no  rent  was  then  paid,  could 
not  be  meant  to  be  comprehended.     This  M'ould  avoid  the  whole 
leafe  ',  for  one  entire  rent  was  referved,  and  it  could  not  be  appor- 
tioned.    But,  by  the  court,  the  power  is  exprefs  to  demife  the 
manors  and  fifhery.     They  are  particularly  mentioned  in  the  fet- 
tlement, and  th.e  power  goes  to  the  whole.     They  pay  under  this 
leafe  as  great  a  yearly  rent,   as  at  the  time  of  the  fettlement,  for 
they  paid  nothing  then.     The  words,  therefore,   are   complied 
with,   and   this  objection  could  only  Hand  upon  intent.     But  no 
fuch ////<?«/ appears.     The  manors  are  nominal,  — of  no  value, — 
no  objc£l  of  yearly  income  ;    the  fifhery  worth  only  15  j-.  a  year. 
They  are  convenient  to  the  kflee  living  on  the  land,  and  of  no  ufe 
to  the  remainder-man.     The  intent  was  to  give  leave  to  demife 
all,  referving  as  much  rent  in  the  whole,  as  had  b'een  referved  be- 
3  Term         fore.     Befides,  the  words  at  the  end  of  the  power,   "  or  propor- 
Rep.677.     u  tionably  for  any  part  thereof,"  fnew  that  it  was  the  intent  that 
the  quantum  of  the  rent,  and  not  any  particular  part  of  the   pre- 
mifes included  in  the  fettlement,  was  to  guide  the  perfon  in  exe- 
cuting die  power. 

A,y  tenant 
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^,,  tenant  for  life  under  a  fettlement,  in  which  there  \v?.3  a  Bagot  v. 
power,  that  any  perfon  who  fliould  be  aftually  feifed  of  the  lands   <^"g'^'^''n> 
by  virtue  of  the  fetrlement  might  make  a  leafe  or  leafes  for  three  .^f°  '^'^^' 
lives,  or  for  twenty-one  years,  of  all  or  any  part  of  the  premifes  Foft.  332. 
therein  comprifed,  at  fuch  yearly  rentSy  or  more^  as  the  fame  were 
then  let  aty  granted  a  leafe  of  the  capital  meiluage  for  twentv-one' 
years,  but  referved  no  rent.     The  queftion  was,  whether  the  ca- 
pital mefluage  was  demifable  under  this  power  ?  and  the  court 
held,  that  it  was  not.    For  the  qualification  annexed  to  the  power  Dougl.  574, 
of  leafing,  that  the  anclcut  refit  mujl  be  referved,  manifeftly  excludes 
the   manfion-houfe,  and  grounds  about   it,   never  let.     No  man 
could  intend  to  authorize  a  tenant  for  life  to  deprive  the  repre- 
fentative  of  the  family  of  the  ufe  of  the  manfion-houfe ;  therefore, 
the  words  in  fuch  a  cafe  fnew,  that  the  power  was  meant  to  ex- 
tend only  to  what  had  been  ufually  let.     By  that  means  the  heir 
enjoys  all  the  premifes  in  the  fettlement,  jull  as  they  were  held 
and  enjoyed  by  his  anceftor,   the  tenant  for  life.     He  has  the  oc- 
cupation of  what  was  always  occupied,   and  the  rent  of  what  was 
always  let.     The  nature  of  the  thing  fpoke  the  intent  as  forcibly 
as  the  moil  direct  words  would  have  done.     It  was  demonftra- 
tion. 

So,  where  a  tenant  for  life  under  a  will,  with  a  power  to  let  all  or  Pomeroy  v. 
any  part  of  the  premifes,  fo  as  the  ufual  rents  be  referved  ;  and  fo  P^'-tingcon, 
as  there  (hould  not  be  at  any  one  time  any  greater  or  larger  eftate  pcp'^'^esc. 
upon  any-  one  tenemerity   or  part  of  a  tenement  fo  leafed,  than  for 
three  lives,  or  for  ninety-nine  years,  determinable  on  lives,  either  in 
poirefiion  or  reverfion ;  and  fo  as  fuch  leafe  or  leafes  fhould  not 
be  made  difpunifhable  ot  wafle ;  granted   a   leafe  of  tithes  ivh'ich 
luerc  r.ever  leafed  before  the  making  cf  the  ivill\  the  court  held  that 
fuch  leafe  was  not  warranted  by  the  power,   and  therefore  void. 
It  was  moft  manifellly  the  intent  of  the   devifor,   that  nothing 
fhould  be  let,  but  what  had  been  let  before;  that' thofe  who 
were  to  enjoy  the  eftate  after  him,  were  to  enjoy  it  in  the  fame 
manner  as  he  had  done.     In  all   cafes  on   the  conftrudlion  of  [i  Burr, 
powers,  the  fingle  point  to  be  confidered  is,  the  intention  of  the  ^^'^■^ 
creator  of  the  power  :   that  alone  muft  govern.] 

If  land  hath  been  leafed,  by  virtue  of  a  contra£l,  from  year  to  a  Roll, 
year,  for    three    years,  this    cannot  be  faid  to  be    ufually    let,  ^^^* 
becaufe  this  is  but  one  leafe,  though  renewable  every  year. 

[Lands   were  conveyed  on   a  marriage  to   truftees  and  their  Right  v. 
heirs,  to  the  ufe  of  one  for  life,   remainder  to  his  firft  and  every  Thomas, 
other  fon  in  tail  male,  i^c.  with  a  provifojj   "  that  it  Ihould  be   i^^i.  'i  gi. 
*'  lawful  for  the  tenant  for  life,  and  his  wife,  during  their  refpcc-  l^ep.  446. 
*'  tive  lives,   and  the  fon  and  fons  of  their  refpe£l:ive  bodies,  and 
'*  the  heirs  male  of  fuch  fon  and  fons,  and  the  heirs  male  of 
**  tenant  for  life,  as  they  (liould  be  feverally  and  fucceflively  in 
**  pofleihon  of  the  freehold  by  virtue  of  the  limitations  aforefaid ; 
*'  and  for  the  faid  truftees,  and  the  furvivors  and  furvivor  of  them, 
*'  and  the  heirs  of  fuch  furvivor,  during  the  minority  cf  any  fuch 
**  fon  or  fons,  or  ifi'ue  male,  at  any  time  or  times,  by  any  deed  or 
**  deeds  to  be  figned  and  fealed  by  him  or  them  rcfpc£lively,  in 
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"  the  prefence  of  two  or  more  credible  witnefles,  to  demlfe,  leafe, 
*'  i^fc.  to  any  perfon,  i^c.  either  in  pofleffion  or  reverfion  for  one 
**  life,  or  for  two  or  three  lives,  ^c.  all  or  any  part  of  the  pre- 
*'  mifes   which  had  been  iifuaily  fo  demifcd  mid  lettcn^   fo   as  there 
*'  fliould  be  no  more  than  three  lives  in  being  at  one  time,"  ^c. 
A  leafe  was  afterwards  made  by  indenture,  <3fe.  bearing  date  the 
24th  of  Jiffie  I742>  between  the  trullees  named  in  the  fettlement, 
(there  being  then  a  minority,)   and  J.  S.,  of  part  of  the  premlfes, 
in  confideration  of  a  fine  paid,  a  certain  yearly  rent,  and  a  fpecific 
funi  for  a  harriot.     Several  old  Icafes  of  the  premifes  were  iliewn, 
fome  in  Qjaeen  E!lzaheth''s  time,  and  others  in  that  of  HetDj  8th  j 
fome   for  years,  and  others  for  ninety- nine  years,  determinable 
upon  three  lives  :  and  among  the  red,  an  indenture  tripartite  bear- 
ing date  the  15th  of  December  1638,  whereby  one  of  the  anceftors 
of  the  prefent  tenant  for  life,  feifed  in  fee,  in  confideration  of  na- 
tural love  and  fatherly  affection  to  his  fecond  fon,  and  for  his 
better  advancement,  livelihood,  and  maintenance,  covenanted  to 
fland  feifed  to  the  ufe  of  himfelf  for  life,  then  of  his  fecond  fon, 
his  executors,  iffc.  for  ninety-nine  years,  if  his  faid  fon,  or  any 
woman  he  (hquld  marry,  or  any  ifiixc  of  his  body,  fhould  fo  long 
live,  paying  unto  the  heirs  and  afiigns  of  the  father  the  yearly,  rent 
of  4  /.  payable  quarterly  ;  with  covenants  on  the  part  of  the  fon  to 
pay  the  rent,  and  repair  the  premifes.    The  queftion  was,  whether 
a  covenant  to  Hand  feifed  could  be  confidered  as  an  evidence  of 
the  ufual  manner  of  demifing  ?     And  by  the   com't,   it   fliould. 
There  is  no  doubt,  but  that  thefe  lands  had  been  ufually  leafed  for 
lives  ;  and  the  ufual  profits  made  by  fines.     A  covenant  to  ftand 
feifed  entered  into  by  the  owner  of  an  eltate,  is  a  lenfe  :  and  the 
objeclion,  that  the  covenant  to  iVand  feifed  in  queftion  is  by  way 
of  provifioh  for  a  younger  child,  is  of  no  weight ;  for  it  is  eveiry 
day's  experience  ;  nothing  being   fo   common   as  the  niaking  of 
thefc  leafes  for  the  benefit  of  younger  children.] 
Co.  134..  a.        If  a  feotTment  in  fee  be  made  to  the  ufe  of  ^.  for  life,  remainder 
^39-   .         to  B,  m  tail,  with  power  for  .A.  to  make  leafes  referving,  or  fo  that 
8c'o.7i.'a.  he  referve  the  accuftomable  rent,   payable  to  all  thofe  who  fliall 
And.  273.     have  the  reverfion  or  remainder  i  if  ^.   make  leafes  accordingly, 
Karcoun       thefe  leafes  derive  their  elTence  out  of  the  feoffment,  and  after  they 
a' Roll. '       3re  made  do,  in  point  of  time,  precede  all  the  other  cif  ate  limited 
Abr.261.      by  that  feoffment ;  fo  that  the  rent  thereupon  referved,  fhall   go^ 
2  jon.  35.     •with  the  reverfion  or  remainders  thereby  limited,  as  a  rent  proper- 
ly fo  called,  and  not  as  a  fum  in  grofs  •,  and  therefore  thofe  in  re- 
verfion or  rem.ainder  may  diitrain,  or  have  an  action  of  debt  for 
recovery  of  it,  as  if  they  were  feifed  in  fee,  and  had  made   fuch 
(*'.  Co.  139.  leafe.     And  where  one  (a)  book  calls  it  a  fum  in  grofs,   this  is 
'  (i)lnajon.  clcuied  to  be  law  in  [i]  another,  and  feveral  books  prove  it  a  rent, 
which  h        ^^^  ^"  C*^)  -^^P'^-  ^^  ^s  faid  to  have  been  a  doubt,  in  the  Lord  Dyer  a 
end  And.     time,  if  fuch  leafes  Ihould  be  good,  unlefs  there  were  a  claufe, 
*73-.  that  the  fecilees,  and  their  heirs,  thouM  itand  feifed  to  the  ufe  of 

Abr^Vei.     ^^^ch  lefiecs ;  for  which  reafon  it  may  not  perhaps  Hill  be  amfifs  to 
(f)Poph,Si.  infert  fuch  ;;  claufe,  though  fuch  leafes  have  ever  fince  been  held 
to  be  good  widiout  fvich  claufe :  for  fince  the  fame  deed  that 

limits 
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limits  the  eftates  to  A.  and  B.  gives  A.  power  to  make  leafes  for 
fuch  a  determinate  time,  thefe  leafes  cannot  be  derived  out  of  the 
intereft  of  A.^  for  that  being  but  for  his  own  Jife,  is  not  commen-!' 
furate  to  fuch  leafes,  wliich  at  all  events  are  to  laft  for  fuch  a  time ; 
and  if  fuch  leafes  were  to  determine  at  A.'s  death,  the  power 
would  be  nugatory  and  idle,  becaufe  without  it  he  might  have 
made  fuch  leafes  ;  but  the  power  being  to  mal^e  leafes  which  fhall 
endure  longer  than  the  life  of  A.^  thefe  leafes,  when  they  are 
made,  mull  be  derived  out  of  the  fame  root  as  the  eftate  of  A. 
himfelf  is,  that  is,  out  of  the  eftate  of  the  feoffees,  who  for  that 
purpofe  have  a  kind  oi fcintUla  juris  left  in  them  to  ferve  fuch  fu- 
ture leafes  when  they  are  made,  and  by  confequence,  muft  be  feifed 
to  the  ufe  of  fuch  leffees  ;  and  then  the  ftatute  of  27  //,  8.  c.  Lo. 
prefently  carries  the  pofieffion  accordingly  ;  and  the  power,  being 
coeval  with  the  other  eftates,  may  well  fubject  them  to  the  execu- 
tion thereof  5  fince  he  who  is  mafter  of  his  own  eftate,  may  dif- 
pofe  of  it  upon  what  terms  he  thinks  fit. 

But  thefe  leafes  can  only  be  made  by  virtue  of  fuch  powers  upon  Poph.  81, 
eftates  executed  by  tranfmutation  of  pcfteflion  :  therefore,  if  one 
bargains  and  fells  lands  to  another  by  indenture  enrolled  for  the 
life  of  the  bargainee,  with  power  for  the  bargainee  to  make  leafes 
for  three  lives,  or  twenty-one  years ;  yet  this  is  of  no  effect  to 
give  him  any  fuch  power ;  for  here  is  no  tranfmutation  of  the 
poflefhon  at  law,  but  only  a  ufe  raifed  by  virtue  of  the  confidera^ 
tion,  to  which  the  ftatute  immediately  carries  a  pofiefilon,  accord- 
ing to  that  ufe ;  but  for  the  refidue  of  the  eftate,  it  continues 
wholly  in  the  bargainoi*,  as  it  was  before  ;  and  then  the  perfons 
who  are  to  be  the  leffees  being  unknown,  no  confideration  can 
arife  from  them  to  the  bargainor,  and  by  confequence,  no  other 
ufe  can  then  be  drawn  out  of  him.  And  if  the  ufe  docs  not  arife 
at  the  time  of  the  bargain  and  fale,  it  can  never  arife  after  ;  be- 
caufe when  the  deed  is  once  perfe£led,  its  operation,  as  to  creating 
any  new  or  further  intereft,  is  then  at  an  end,  and  confequently, 
no  leafes  can  be  made  upon  fuch  a  conveyance,  for  want  of  a  con- 
fideration to  raife  a  ufe  to  the  leffees. 

So,  if  one  covenants  to  ftand  feifed  to  the  ufe  of  himfelf  for  Mlldmaj's 
life,  remainder  to  his  wife  for  life,  with  divers  remainders  over,  "'^■* 
with  a  power  for  the  covenantor,  for  divers  good  caufes  and  con-  jvio^^r,  1I4 
fiderations,  to  make  leafes  for  lives  or  years,   ilfc.   this  power  is  372. 
perfectly  void,  fo  that  he  cannot  by  virtue  thereof  make  leafes,  ^ /^°"v 
even  to  his  fons  or  daughters,  or  any  other  of  his  blood,  much  lefs  crofs  v. 
to  ftrangers  ;  becaufe  fuch  general  confideration  can  raife  no  ufe  Faufien- 
at  all,  and  no  averment  of  a  particular  confideration  can  help  it,  l'"^  '<;    °* 
becaufe  his  intent  appears  to  be  general,  with  regard  to  the  per-  Baynes  v. 
fons  to  take  fuch  leafes,  as  to  the  confideration  w/iereon  they  ;ire  Beifon. 
to  be  made  ;  for  his  intent  then  was  not  to  demife  to  one  perfon     ^.'""'  \^'* 
more  than  to  anotnerj  and  fmce  fuch  leaies  are  to  anfe  and  take 
their  effc£t  out  of  the  eftate  of  the  covenantor,    tliere  muft    be 
a  conGderation  to  raife  a  ufe  for  that  purpofe  at  the  time  of  the 
covenant  made;  Vv'hich  in  this  cafe  there  cannot  be,  ivhai  neither 
the  perfons  nor  the  confideration  are  hio^vn  :  and  if  there  be  no  con- 
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{jderation  to  raife  fuch  ufe  at  the  time  of  the  covenant  perfected, 

it  can  never  arife  after,  bccaufe  the  further  operation  of  the  deed 

then  ceafes.     But  upon  a  feoffment,  fine^   or  recovery^  where  the 

eftate  is  executed^  and  a  change  of  the  pofTeiTion  made  prefently, 

there,  no  confideratiou  is  recjuifite  to  raife  any  of  the  ufes ;  and 

then,  by  virtue  of  the  power  which  is  created  at  the  fame  time 

with  the  conveyance  itfclf,  the  leafe  may  be  made  at  any  time 

after. 

Chan.  Ca.  And  yet  whcre  one  covenanted  to  ftand  feifed  to  the  ufe  of  him- 

loi.  263-4.  £g]£  £qj.  |:£g^  remainder  to  his  eldell  fon,  with  power  for  himfelf  to 

Green  v.       l^afe  a  fmall  part  for  forty  years,  which  he  accordingly  afterwards 

Chandler.      did,  for  a  provifion  for  a  younger  child  \  though  at  law  this  was 

*cf' '^'        "°'-  g°°^>  y^'^  ^^  Lord  Chancellor  Egertoiiy  upon  a  bill  in  Chan- 

Ca.  91!         eery,  decreed  relief,  bccaufe  the  fon  claimed  by  the  fame  convey- 

[Lord  c.  J.  ance  by  which  the  power  was  limited,  and  the  conveyance  was  in- 

Tieby,  in      tended  to  have  been  by  livery,  but  that  the  father  was  advifed  fuch 

ment  in         covcnant  to  Hand  feifed  would  do  as  mxU  ;  and  the  law  in  MilJ- 

Bath  and  ^     ntafs  cafc  was  not   then  adjudged  j  fo  that   neither   the   party 

Montague  s  j^j    counfcl  did  then  know  but  that  fuch  power  was  warranted 

caie,  aliigns  a 

the  fame  by  laW. 

reafon  for  fupporting  .the  leafe.] 

Godb.  327.  A  hulband  feifed  of  lands  in  right  of  his  wife,  he  and  his  wife 
ji*.  419.  jg^y  ^  ^j^^  J.Q  j.^^,  ^,£^  j^£  themfelves  for  their  lives,  and  after  to  the 
ufe  of  tlie  heirs  of  the  wife  ;  provifo,  that  it  fliall  and  may  be  law- 
ful to  and  for  the  faid  hufband  and  wife,  at  any  time  during  their 
lives,  to  make  leafes  for  twenty-one  years,  or  three  lives  ;  and  the 
wife  being  covert,  made  a  leafe  for  twenty-one  years  :  it  was  ad- 
judged a  good  leafe  againft  the  hufband,  though  made  when  flie 
was  a  feme  covert,  and  although  it  was  made  by  her  alone,  by 
reafon  of  the  provifo.  This  is  the  cafe  verhathn^  as  it  is  put  in  the 
book :  but  furely  the  reporter  mull  be  miftaken  ;  for,  as  it  is  put, 
there  appears  no  power  for  the  wife  folely  to  make  leafes,  but  only 
in  conjun(£lion  with  her  hufband  ;  therefore  the  power  muft  be 
intended  for  the  wife  folely,  or  for  the  hufband  and  wife,  or  cither 
ofthem;  and  then,  no  doubt,  fuch  leafe  by  the  wife  alone  wil! 
bind  the  hulhand,  becaufe  it  takes  its  eflence  out  cftl:eji}2e,  to  which 
both  were  parties  and  confenting. 
Eayiey  V.  [One  feifed  in  fee,  on  his  marriage  with  a  fecond  wife,  fettled 

Warbunon,  j^n^jg  q^  himfclf  for  life,  then  on  his  wife  for  life,  then  on  the  iirue  of 
404!  ^'  that  marriage,  then  to  the  ufe  of  his  eldeft  daughter  by  his  former 
wife,  and  to  the  heirs  of  her  body,  ^c.  There  was  a  provifo,  that  it 
fhould  be  lawful  for  the  wife,  during  her  life^  to  demife  the  premifcs 
to  any  perfon  for  fuch  term,  with  and  under  fuch  conditions,  rents, 
and  refervations,  in  fuch  m.anner  to  all  intents  as  tenant  in  tail  may 
do  by  ftatute  32  H,  8.  for  the  term  of  one,  two,  or  three  lives, 
upon  and  under  fuch  refervations  and  rents,  and  in  fuch  manner 
as  tenant  in  tail  was  enabled  to  do  by  that  ilatute.  The  hufband 
died,  and  the  wife  married  again,  and  flie  and  her  fecond  hufband 
demifed  the  premifes  purfuant  to  the  power.  Two  queftions  were 
made ;  firft,  whether  the  leafe  made  by  the  hufband  and  wife, 
when  the  power  "was  given  to  the  wife  aloue,  were  a  good  execu^ 

tion 
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tion  of  the  power,  or  whether  it  were  not  fufpended  by  the  mar- 
riage ?  Secondly,  whether  this  leafe  by  the  hufb^ind  and  wife 
ought  not  to  have  been  made  by  fine  ?  As  to  tlie  firft  queftion, 
the  court  held,  that  this  was  a  good  execution  notwlthftanding  the 
power.  As  to  the  fecond,  that  no  fine  was  ncceiTiiry  ;  for  the 
eftate  of  the  lefiees  was  not  derived  from  the  leflbrs,  but  arofe  out 
of  the  eflate  of  the  feoffees  or  releafees  named  in  the  oriiiiual  fettle- 
menti  that  therefore,  nothing  mere  was  requifite  to  the  raifing 
of  an  eftate  to  the  leflee,  than  what  was  required  by  the  deed  cre- 
ating the  power ;  which  was  only  an  indenture  figned  by  the  party 
making  the  leafe,  and  made  in  fuch  manner  as  the  32  i^.  8.  re- 
quires in  leafes  by  tenant  in  tail.] 

A.^  feifed  of  a  reverfion  in  fee  expeftant  upon  an  efl.\te  for  life  500.69,70. 
to  B.y  covenants  to  levy  a  fine,  it'c.  to  the  ufe  of  himfelf  for  life,  S^'°"^V^''* 
remainder  to  the  ufe  of  himfelf  in  tail,  ^V.  with  power  to  ^.  to  kck's  cafe.' 
make  any  ieafe  or  leafes  in  poilefBon  or  reverfion  of  all  or  any  the  3  Mod.    ' 
premifes,    provided    that    fuch   leafe    or    leafes    do    not  exceed  7^^-?' 

1  1-  1  r>  1     r  »  Lutwich 

three  lives  at  the  molt,  or  twenty-one  years,  and  io  as  the  v,pigotc. 
accuftomablf  rent  be  referved,  ■  payable  during  fuch  leafe  or 
leafes  :  a  fine  is  levied  accordingly  :  then  A.  makes  a  leafe  to  C. 
for  ninety-nine  years,  if  two  lives  ihould  fo  long  live,  to  begin  after 
the  death  of  5.,  rendering  i/^l.per  annum  (the  ancient  rent)  to 
him,  his  heirs  and  afhgns,  and  to  fuch  perfon  and  perfons  to 
whom  the  inheritance  fliall  after  his  death  appertain  •,  and  if  this 
Xvas  a  good  leafe,  purfuant  to  his  power,  was  the  queftion  ?  It  was 
adjudged  that  it  was  :  becaufe  the  fi.rft  part  of  the  power  was  to 
make  leafes  abfolutfly  and  indefinitely,  in  poffefTion  or  reverfion, 
and  the  reftraint  which  came  after  was  only  that  they  fhould 
not  exceed  three  lives,  or  twenty-one  years,  which  this  leafe 
does  not ;  for  though  it  is  for  ninety-nine  years,  yet  it  is  deter- 
minable on  two  lives,  which  is  lefs.  Befides,  the  power  being  to 
make  leafes  as  well  in  reverfion  as  in  pofFeflion,  and  fur  lives  as 
veil  as  years,  could  not  have  been  executed,  as  to  making  leafes 
for  lives,  in  any  other  manner  ;  for  they  could  not  be  made  for 
lives  in  reverfion,  as  they  may  for  years  determinable  on  lives  i 
and  a  leafe  in  fuch  manner  was  moft  confonant  to  the  nature  of 
his  eftate,  which  was  but  a  reverfion  after  the  eilate  for  life  to  B. 
But  the  court  agreed,  that  if  one  hath  power  generally  to  make 
leafes  for  three  lives,  he  cannot  make  a  leafe  for  ninety-nine  years, 
if  three  lives  fo  long  live  ;  for  this  is  not  purfuant  to  his  power, 
v;hich  was  only  to  make  leafes  for  three  lives  j  and  there  being  no 
other  liberty  given  in  the  power,  he  cannot  v;iry  from  it,  becaufe 
fuch  powers  being  to  charge  the  inheritance  of  a  third  perfon,  are 
to  be  taken  ftri£lly.  2.  It  was  adjudged,  that  the  refervation  was 
good,  becaufe  fuch  leafe,  after  it  is  made,  comes  in  by  virtue  of 
the  power  above  all  the  limitations,  and  takes  its  eifence,  not  out 
of  the  eftate  for  fife,  but  out  of  the  eftate  of  the  conufees  before 
all  the  other  elfates,  and  then  they  com.ing  in  after,  in  the  nature 
of  reverfioners,  the  refervation  to  them  is  good. 

It  was  faid   by   the  judges,  in  -i,  Keb.  that  the  conftrudon  in  3Keb.  7i|S; 
Whitlock'^  cafe,  that  a  perfon,  having  power  to  make  leafes  for 

L  4.  three 
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three  lives,  could  not  make  a  leafe  for  ninety-nine  years  deter-. 

miiiable  on  three  lives,  was  too  nice,  and  exprefsly  contrary  tothcs 

intent  of  the  parties. 
Mich.  Yet  in  a  late  cafe,  where  A.  made  a  fettlement,  and  limited  the 

8  Geo.  2.  eftate  to  himfelf  for  life,  remainder  to  his  fon  B.  for  life,  with 
Popham'  feveral  remainders  over,  with  a  power  to  B.  when  he  came  into 
in  B.R.  pofl'cffion,  io  cjfigti  or  I'mnt  the  fame  to  any  ivoman  that  he  fliould 
r^\"n^K^"  "^^rry,  ox  for  the  ife  or  in  tntjl  for  her,  in  lieu  of  her  jointure  •,  B. 
widow  after-  on  hls  intermarriage,,  by  deed  reciting  his  power,  demifcd  the 
wards  filed  eftate  to  truftecs  for  ninety-nine  years,  in  truft  for  her,  if  (lie 
her  bill  in  {hould  fo  long  live  :  though  it  was  agreed,  that  this  was  no  greater 
and  Lord  '  cftatc  than  by  the  power  he  was  enabled  to  make,  being  to  deter- 
Taibotheld  mine  on  her  death,  and  th^it  an  eftate  for  years  was,  in  the  eye  of 
theleafeto    j.j^g  |^       q£  {jiQ^j-ej.  duration  than  an  eftate  for  life:  vet  it  was 

be  warrant-  -,  ,  ,.  ..  .-.•',  „ 

ed  by  the  refolvcd,  that  the  power  being  pohtive,  and  fpecifymg  what  eltate 
power,  fay-  was  to  be  limited,  ought  to  be  conftrued  and  purfued  ftri6i:ly, 
'"^3' ^oc'"^  being  to  arife  out  of  the  eftate  of  a  third  perlbn(^):  and  they 
dcfciwve,  agreed  the  rule  laid  down  in  [b)  WhitlocJiS  cafe,  that  all  pofitive 
but  a  hiun-  particular  powers  muft,  in  all  material  circumftances,  be  pofitively 
I'SnT"'  ^"'^  particularly  purfued. 

he  decreed  the  defendant  to  pay  all  the  cous  both  at  law  and  in  equity.  2  Burr.  1 147.  a  Vee.  644. 
And  note,  in  thecafs  of  Zouch  v.  Wo3lfton,  2  Burr.  1147.  the  court  of  King's  Bench  were  of  opinion, 
that  whatever  is  an  equitable,  ou^hc  to  be  aeemed  a  legal  execution  of  a  power.  J  (i)  8  Co.  70.  Ley.  74. 
Co.  45.  S.     Rule  laid  down. 

jKeb.  ^4.         One  had  power  In  effect  to  make  leafes  for  the  lives  of  A.,  B.y 

Aifop  V.        gj^jj  Q^  pj-,^  j^g  makes  a  leafe  to  them  for  three  lives,  and  the  life 

of  the  longer  liver  of  them  :  this  was  held  to  be  fufficient  within 

the  power,  becaufe  for  three  lives  generally,  and  for  three  lives 

and  the  longer  liver  of  them,  is  all  one,  fmce  without  fuch  words 

it  would  have  gone  to  the  furvivor, 

lEulf.  216.       Tenant  in   fee  makes  a  leafe  for  life,  and  after  levies  a  fine  to 

^^°'  "^  Roll    *^^  "^*^  °^  ^'  ^'  ^°''  ^^*^^'^  years,   remainder  to  the  ufe  of  himfelf 

Rep.  12.       for  life,  v/ith  power  for  himfelf  to  make  leafes  for  tv/enty-one 

a  Roll.         years,  or  three  lives  in   poffeftion  j  and   the  queftion  was,  if  by 

Fox  V  °*      virtue  of  this  power  he  might  make  leafes  during  the  continuance 

Prickwood.    cf  the  term  for  fifteen  years,  or  not  till  after  that  was  ended  .''  and 

per  curia77t  clearly,  he  may  make  leafes  prefently  in  pofleftion  ;  for 

the  power  iflues  out  of  the  whole  eftate,  and  by  virtue  thereof  he 

may   make  leafes  in  poflefiion  prefently,  and   need  not  ftay  till 

the    term   end,    or    the    lands    come  into    poflefiion  ;   and    the 

termor  fiiall  have  the  rent  referved  thereon  :  and  they  agreed,  that, 

as  this  power  was,  he  could  not  make  leafes  in  reverfion,  but  the 

term  of  fifteen  years  was  immediately  fubje£i:  to  the  power,  and 

when  that  is  executed  it  will  charge  the  poflefl'ion. 

P3lm.46".        Tenant  for  life,  wich  power   to  make  leafes  for  twenty- one 

S^ci'--^    years,  rendering  the  ancient  rent,  makes  a  leafe  for  twenty-one 

Leon'.  35*.      years,  to  begin  fuch  a  day  after  :  this  is  not  purfuant  to  the  power, 

3  Leon.  T  30.  and  confequentiy  void,  becaufe /)r5  tempore  it  is  a  future  leafe, 

^  Leon  64.    v/hich  this  power  does  not  warrant,  but  it  ought  to  be  made  iu 

Pofiu'o.       poficffion  J  for  if  he  might  make  leafes  in  reverfion,  or  infuturoy 

V:fv,  .ai.     tho'jga  but   Ti.  month  after,  he  may  as  well  make  them  to  begin 

twenty 
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jtwenty  years  after,  or  after  his  death,  and  fo  defeat  the  intent  of  Cro  jac. 
the  power,  which  being  to  charge   the  eRates  of  third  perfons,  is  3'8.  2  Roll, 
to  be  taken  ftriaiy.  r^'^'* 

'  .  .  -Kayin.  247. 

But  where  a  hufband,  feifed  of  lands  in  right  of  his  wife,  made  Dyer,  357. 
a  leafe  for  twenty-one  years  purfuant  to  32  H.  8.  c.  28.  and  after,  ^^■'*"-  36. 
by  a  private  a6l  of  parliament  it  was  ena£ted,  that  the  hufband  1  Leo". "66', 
Ihould  have  thofe  lands  for  bis  life,  remainder  to  his  wife  for  life,  z  Roii. 
and  that  all  leafes  and  grants  thereof  made  or  to  be  made  by  the  'A'>'^'*6u 
hufband  for  three  lives,  or  twenty-one  years,  referving  the  ancient 
rent,  fhould  be  good  -,  and  the  hufband  after  made  a  leafe  of  thefe 
lands,  to  begin  after  the  expiration  of  the  firit  leafe  \  it  was  held 
good  ;  for  the  lands  being  in  leafe  at  the  time  of  the  making  of  the 
aft,  the  intent  of  the  aft  feems  to  warrant  fuch  leafe  in  reverfion, 
and  the  rather,  becaufe  there  was  no  reftraint  from  making  leafes 
in  reverfion,  as  there  is  in  32  if.  8.  c.  28.  which  feems  implicitly 
to  give  a  power  of  leafing  them  in  reverfion  :  but  they  agreed,  that 
if  the  lands  had  not  been  in  leafe  at  the  time  of  making  the  aft, 
or  if  a  leafe  had  been  made  in  pofieffion  purfuant  to  the  aft,  the 
hufband  could  not  in  either  of  chefe  cafes  have  made  a  leafe  in  re- 
verfion, or  to  begin  at   a  future  time  •,  becaufe   then   the  power 
might  well  be  executed  by  making  leafes  in  poil'efhon,  which  here, 
having   but  a  reverfion  himfelf,  he  could  not.     It  was  alfo  hel4> 
that  a  commifFion  from  the  queen  to  make  leafes  for  twenty-one 
years,  to  fave  her  the  trouble  of  making  them,  would  not  warrant 
leafes  in  reverfion. 

[So,  tenant  for  life  of  the  reverfion  of  lands  that  were  in  Coventry  t. 
leafe  for  lives,  by  virtue  of  a  power  under  a  fettlement,  (providing  Coventry, 
"  that  it  fliould  be  lawful  for  every  perfon  who  fhould  be  aftually  °^'  ^^* 
*'  feifed  of  the  freehold  of  the  premifes  limited  in  ufe,  tp  make 
*'  leafes  of  any  part  thereof  which  had  been  ufually  letten  for  lives 
"  or  years,  of  which  he  fhould  be  fo  aftually  feifed  by  virtue  of 
"  the  limitations  aforefaid,  by  indenture,  for  any  term  not  e>i- 
*'  ceeding  twenty-one  years,  or  determinable  on  one,  two,  or  three 
**  lives,  Wc.  fo  as  there  were  not  in  any  part  of  the  premifes  fo 
*'  leafed^at  any  one  time,  any  more  or  greater  eftate  or  eftates 
*'  than  for  twenty-one  years  or  three  lives,  or  for  any  number  of 
f*  years  determinable  upon  three  lives,")  made  feveral  leafes  for 
ninety-nine,  to  commence  from  the  death  of  a  remaining  life 
in  a  former  leafe.  And  the  queftion  was,  if  thefe  leafes  were 
purfuant  to  the  power  ?  It  was  objefted,  that  they  were  leafes  in 
reverfion.  But  it  was  anfwered,  that  when  a  man  made  a  fettle- 
ment of  the  reverfion  of  lands  demifed  for  life  or  years  to  the  ufe  of 
one  for  life,  with  power  to  make  leafes  generally^  he  may  make  a 
leafe  during  the  continuance  of  a  former  leafe,  to  commence  after 
the  former,  as  otherwife  his  power  would  be  ineffeftual. 

However,  where  C.  under  a  power  to  make  leafes  for  one,  two,  Baynes  v. 
or  three  lives,  or  for  twenty-one  years,  referving  the  ancient  rent,  ?,"''j^"'  ~" 
demiftd  to  B.  for  twenty-one  years,  to  commence  after  the  death  3^',. '  But 
of  /.  and  Vl/.,  who  were  tenants  for  life  at  the  time  of  making  the  this  cafe  a\<i 
fettlement,  and  who  lived  for  feveral  years  after  ;  it  was  ho  Id  en,  ""jj.^-^^'*'^ 

that  ■*  "^"  "''* 
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but  was  ad-  that  the  power  was  not  well  executed^  the  leafe  being  to  corn* 
jouined,        mencc  in  future] 

other  qaef-  -^  -" 

tions  <;iifing  therein.  And  it  is  obfervable,  that  the  court  are  liated  by  the  reporter,  to  have  founded 
their  refolution  on  this  po  nt  on  the  cafe  of  Slucomb  v.  Hawkins,  as  reported  in  Velverton,  222-,  and 
on  chat  of  Suflex  v.  Wroth,  as  cited  2  Roll.  Abr.  26  £.  and  6  Co.  33.,  bt;th  of  which  cafes,  as  cited  in 
the  reporters  referred  to,  apply  only  where  reverfionary  leafes  are  made  under  a  power  attaching  upon 
eftates  in /'6^^3;7.     Pow.  on  Powers,  419. 

aRoli.  Abr.  One  pofftfled  of  a  manor  for  ninety-nine  years,  by  his  will 
26  (.  Heie  Jeyjfeg  it  to  Jl.  his  wife  for  her  life,  with  power  to  /et,  fet^  or  make 
adjudged  on  (Jitites  oiit  of  tty  and  that  in  as  ampie  manner  as  1  myjelj  mighty  if  I 
a  fpcciai  ivere  living;  and  after  the  death  of  u^.  he  devifes  it  to  B.  his 
'^'^  '  daaT;hter,  and  the  heirs  of  her  body  begotten,  and  dies,.and  ^4. 

beiny  his  executrix,  confents  to  the  devife,  and  after  makes  a 
leafe  of  part  of  the  faid  manor  to  C.  for  ninety -nine  years,  if  three 
lives  fo  long  live,  and  dies  :  this  was  adjudged  a  good  leafe  againll 
£.  the  daughter  j  though  it  was  obje£led,  that  (he  had  power  to 
tlifpofe  of  it  onlv  during  her  own  lifc,becaufe  otherwife  (he  might 
defeat  the  remainder  limited  to  the  daughter.  But  the  court  held, 
that  the  difpofition  made  by  her  fhould  continue  after  her  death, 
otherwife  the  power  would  be  m.erely  idle,  fmce  without  it  ftie 
might  have  difpofed  of  it  during  her  own  life. 
Lev.  176.  One  feifed  of  lands  in  fee  makes  a  leafe  for  ninety-nine  years, 

Sid.  260.  jf  t}^j-ee  liygg  fliould  fo  lone;  live,  and  after  fettles  the  reverfion  on 
Keb.  77S.  nimleli  m  tail,  v/itn  power  to  make  leales  lor  one,  two,  or  tliree 
910.  Opey  lives,  or  for  twenty-one  years  in  poffeihon  •,  and  after  he  makes  a 
f  '^}^£j^%,  leafe  for  twenty-one  years,  to  begin  after  the  expiration  of  the  firfl 
Chan.  Ca.  leafe  ;  and  if  this  was  purfuant  to  his  power,  vi'as  the  queflion  ? 
17-  And  the  court  agreed,  that  where  tenant  in  polTeflion  makes  a 

fettlement  with  power  to  make  leafes  generally,  there,  he  can  only 
make  leafes  in  pofleflion  ;  but  where  he  that  makes  the  fettlement 
had  only  a  reverfion  at  the  time,  there,  he  may  make  leafes  out  of 
that  reverfion  ;  for  that  agrees  with  the  intention  of  the  parties, 
v/hich  is  to  be  the  guide  in  the  conftruction  of  all  fuch  powers  : 
but  here,  the  power  being  exprefsly  to  make  leafes  in  pciTeflion, 
this  leafe,  which   was  of  the  reverfion  only,   is  not  within   the 
power,  as  the  court  feemed  to  agree  •,  though  it  was  urged,  that  a 
leafe  in prafciiti  of  the  reverfion  was  confonant  to  the  intent  of  the 
parties,  and  fuch  a  leafe  in  poirdlion  as  the  nature  of  his  eftate 
Cro.  Jac.      would  admit  of;  idea  quare  ?     And  note^  the  cafe  of  Slocomb  and 
318.   Slo-     Hawkins,  as  it  is  reported  in  Cro.  Jac.  feems  to  impeach  the  di- 
HawkiTi's       verfity  agreed  on  by  the  court ;  for  there  it  is  put,  that  tenant  in 
Ye!v.22z.     fee  of  a  manor,  which  was  then  in  leafe  for  years,  levies  a  fine 
S-  C.  thereof  to  the  ufe  of  himfelf  for  life,  remainder  to  his  cldefl  fon  in 

tail,  with  power  for  the  tenant  for  life  to  make  leafes  at  any  time 
for  twenty-one  years;  and  before  the  fivft  lea-fe  expired  the  tenant 
for  life  made  a  leafe  for  twenty-one  years,  to  begin  after  the  de- 
termination of  the  firfl  leafe,  and  died  ;  and  though  the  fettlement 
itfelf  was  of  a  reverfion,  and  the  power  general,  yet  this  leafe  in 
reverfion  was  adjudged  void  ;  for  tliat,  as  the  court  faid,  it  ought 
to  have  been  a  leafe  in  poflclhoti :  but  Ttlvcrtony  who  reports  the 

fame 
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fame  cafe,  mentions  it  as  a  fettlement  of  lands  in  pofTeffion,  and 
that  the  tenant  for  life  made  a  leafe  for  twenty-one  years,  and 
after,  before  the  expiration  thereof,  made  another  leafe  for  twenty- 
one  years,  to  begin  after  the  expiration  of  the  firll  leafe  j  and  this 
fecond  leafe  was  adjudged  clearly  void,  and  contrary  to  the  mean- 
ing of  the  power. 

Devifee  for  life,  with  power  to   make  leafcs  for  twenty-one  i.con.  147. 
years,  whereupon  the  old  accuftomed  yearly  rent  fliall  be  referved,  ^'    ^^-"^ 
makes  a  leafe  for  twenty-one  years,  under  the  old  rent,  iffc.  and  ^  * 

a  year  before  the  expiration  of  that  leafe  he  makes  a  leafe  to 
another  for  twenty-one  years,  to  begin  prefently :  this  leafe  feems 
to  be  good  within  his  power  as  a  concurrent  leafe,  becaufc  it  is  no 
charge  upon  the  reverlion,  nor  is  there  any  more  than  tv/enty-ons 
years  in  toto  againft  the  reverfioner  ;  but  this  pov/er  would  not 
•warrant  the  making  of  leafes  in  reverfion  j  for  then  he  might 
charge  the  inheritance  ad  ififimttim. 

[Lord  Ferrers  was  tenant  for  life  under  a  fettlement  in  which  Goodtitie  v. 
there  was  a  power,  for  the  tenants  for  life,  refpeciively^  when  F^niJca", 
they  fliould  refpeftively  come  into  and  be  in  attual  pofleffion  of  See"fhe^  ^' 
the  premifes  fettled,  by  indentures  under  their  hands  and  feais,  to  power  at 
demife  all  or  any  of  the  faid  premifes,  or  any  part  thereof,  in  pof-  ^^'ge/s'/'-tf, 
fefTion,  but  not  by  way  of  reverfion  or  future  intereft,  Is'c.  Part 
of  the  premifes  fubjedt  to  the  power  were  let  by  the  agent  for 
the  tenant  for  life  by  agreement  in  writing,  from  the  15th  March 
i'/J$,  to  occupy  till  the  loth  March  i']']6,  to  three  perfons,  and 
the  reft  was  at  the  time  of  the  leafe  in  the  occupation  of  tenants 
at  will.  Afterwards,  on  the  1 7th  oi  AuguJI  1775,  Lord  Ferrers,  by- 
indenture,  reciting  the  power,  demifed  part  of  the  premifes  to  the 
defendant  for  ninety-nine  years,  from  Lady-day  then  laft,  if  fhe 
ihould  fo  long  live,  at  the  yearly  rent  of,  ^c.  It  was  objedted  to 
this  leafe  upon  motion  for  a  new  trial,  (the  defendant,  the  leflee, 
having  gotten  a  verdidl  in  ejeclment  brought  by  the  remainder- 
man to  recover  the  premifes  leafed,)  that  it  was  a  leafe  in  rever- 
fion, and  therefore,  contrary  to  the  power  and  void  ;  for  it  was 
contended  that  Lord  Ferrers,  at  the  time  of  this  demife,  could  not 
grant  an  immediate  leafe  in  pofielFion,  becaufe  part  of  the  premifes 
were  then  let,  under  an  exprefs  agreement,  for  a  term,  of  w^hich 
feveral  months  were  then  to  run  ;  and  though  the  reft  was  ftated  to 
have  been  in  the  hands  ot  tenants  at  will,  yet,  as  the  law  then 
ftood,  they  muft  be  confidered  as  tenants  from  year  to  year,  and 
entitled  to  fix  months  notice.  Lord  Ferrers,  it  was  infilled,  could 
not  have  brought  an  ejectment  againft  any  of  them  at  the  time  of 
the  demife,  and  therefore  had  no  immediate  pofleflbry  right  j  fuch 
right,  and  the  right  to  recover  in  ejecStmeiit  being  convertible.  It 
made  no  difference  to  this  queftion,  that  the  fubfifting  leafes  were 
not  by  deed,  fince  a  parol  leafe  for  three  years,  or  lefs,  was  equally 
effedlual  with  a  leafe  by  indenture  ;  and  the  court  could  not  draw 
the  line,  and  fay,  that  a  leafe  granted  under  a  power  like  the  pre- 
fent,  fliould  be  good  although  there  was  a  fubfifting  term  oi fevett 
piontks  at  the  time  of  granting  it  •,  but  liiould  be  void  if  there  was 
9  fubfifting  term  ioi /eveu years ;  the  legiflature  only,  or  the  parties 
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could  draw  fuch  a  line.  Sir  Orlando  Bridgmafi,  the  father  of  con- 
veyancers, and  who  probably  invented  thefe  powers,  laid  it  down, 
it  was  faid,  that  all  leafes,  where  there  was  a  particular  eftate  out, 
were  leafes  in  reverfion.  And  the  interpofition  of  the  legiflature 
in  4  Geo.  2.  c.  28.  §  6.  to  enable  landlords  to  renew  leafes  for  lives, 
although  the  under-tenants  (hould  not  likewife  furrender,  corrobo- 
rated this  dodtrine.  But  it  was  anfwered  by  the  other  fide  ; 
firft,  that  the  tenants  aflented  to  this  leafe,  and  furrendered  their 
pcflefnon  before  the  execution  of  it,  in  order  to  make  it  valid. 
This  had  been  exprefsly  left  by  the  judge  to  the  jury,  who  found 
that  the  defendant  was  in  pofleffion  at  the  time  of  the  execution. 
Secondly,  that  if  the  jury  had  not  found  the  leflee  to  have  been 
in  poireirion,y?i//  this  would  be  good  as  a  concurrciit  leafe :  for  this 
Read  v.  Na/h  was  cited,  and  the  reafon  there  given  for  fupporting 
the  leafe  was  faid  to  be  a  ftrong  one ;  namely,  that  the  inheritance 
was  not  charged  in  the  whole  with  more  than  twenty-one  years. 
No  authority,  it  was  faid,  had  been  cited  againil  this  cafe,  nor  any 
anfwcr  given  to  the  reafoning  in  it.  Thirdly,  that,  in  refpe6l  of 
the  power,  all  the  fubfifting  leafes  were  leafes  at  will ;  there  was 
no  outftanding  leafe  as  againft  the  remainder-man  •,  he  would  not 
have  been  bound  to  give  the  tenants  notice  to  quit,  but  might  have 
entered  upon  them  immediately  ;  for,  except  in  the  cafe  of  leafes 
under  the  power,  (and  thefe  were  not  in  many  refpe6ls  according 
to  it,)  the  pofleffion  would  devolve  upon  him  the  inftant  of  the 
death  of  the  tenant  for  life.  And  for  thefe  reafons,  the  court 
unanimoufly  held  the  leafe  to  be  good,  notwithftanding  this 
obje<£lion.] 

Tenant  for  life,  with  power  to  make  leafes  for  three  lives,  or 
twenty-one  years,  cannot  make  fuch  leafes  by  letter  of  attorney, 
by  virtue  of  his  power  -,  becaufe  fuch  leafes  not  being  derived  out 
of  the  intereft  of  the  tenant  for  life,  but  by  an  authority  derived 
from  the  tenant  in  fee,  and  to  charge  the  eftate  of  third  perfons, 
the  truft  for  that  purpofe  is  perfonal,  and  cannot  be  delegated  to 
another. 

yi.  makes  a  leafe  to  B.  for  life,  and  after  levies  a  fine  to  the 
ufe  of  C.  for  life,  remainder  to  himfelf  in  fee,  with  a  provifo  or 
power  to  make  leafes  for  twenty-one  years,  or  three  lives,  and 
that  the  conufees  fliould  ftand  feifed  to  fuch  ufes  j  afterwards  J. 
covenants  to  ftand  feifed  to  the  ufe  of  D.  in  tail,  with  divers  re- 
mainders over,  and  after  grants  the  reverfion  aforefaid  to  £.  for 
life,  who  diftrains  B.  and  avows ;  and  judgment  was  given 
againft  the  avowant;  becaufe  by  the  covenant  to  ftand  feiled,  {5"r. 
Jl.  had  deftroyed  his  power  of  making  leafes,  and,  by  confe- 
quence,  the  grant  to  E.  not  being  derived  thereout,  could  not 
aiTedl  any  of  the  preceding  eftates. 

One  hath  power  to  make  a  leafe  for  ten  years,  and  he  makes  a 
leafe  for  twenty  years ;  yet  in  equity  this  is  good  for  ten  years, 
and  fo  it  has  been  fettled  feveral  times. 

One  having  power  to  make  leafes  for  tv/enty-one  years  in  pof- 
feflion,  made  a  leafe  to  ^.  for  twenty-one  years  in  truit  for  the 
payment  of  debts  j  but  the  leafe  was  qiade  to  commence  from  a 
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time  to  come,  and  fo  not  purfuant  to  the  power ;  yet,  being  made 
for  the  payment  of  debts,  was  fupported  in  equity.** 

[Tenant  for  life  of  eftates  fituate  in  IrelaJid,  with  full  power  of  Commons 
making  leafes  for  any  term  not  exceeding  thirty-one  years  or  three  '^'-  ^^'''^^- 
lives,  to  commence  in  pojfejjiony  at  the  befl  improved  rent  that  could  -^^^q^  ^^^^ 
be  had  for  the  fame,  made  a  leafe  *-^  from  the  date  for  mid  during  the 
*'  natural  life  and  lives  of  three  perfons  and  the  longejl  liver  oftheniy 
"  or,  for  the  term^  time,  and  fpace  of  thirty-one  years,  to  commence 
**  from  the  date,  ivhich  fJjould  laf  longejl,  from  thenceforth  next  en^ 
*'  fling,  fully  to  be  complete  and  ended^  On  an  eje6lment  brought, 
in  the  court  of  Exchequer  in  Ireland,  by  the  heir  at  law  and  re- 
mainder-man, and  a  fpecial  verdicl  returned  thereon,  the  queflion 
was,  whether  this  leafe  was  good  within  the  terms  of  the  power  ? 
On  argument  before  the  barons,  it  was  adjudged  that  it  was  good, 
which  judgment  was  affirmed  on  a  writ  of  error  in  the  Excliequer- 
chamber  there,  before  the  Lord  Chancellor  of  Ireland,  aflifted  by 
Lord  Annaly,  the  Chief  Juftice  of  the  court  of  King's  Bench,  the 
conftituent  members  of  that  court.  But  Lord  Annaly  having  de- 
livered his  opinion  for  reverfing  the  judgment,  a  writ  of  error  was 
brought  in  parliament.  It  was  there  argued  on  the  part  of  the 
remainder-man,  that  tlie  leafe  was  bad,  for  that  it  was  in  mani- 
feft  oppofition  to  the  power  ;  becaufe,  inilead  of  being  a  leafe  for 
one  or  other  of  the  terms  exprefsly,  as  the  power  diretled,  it  was 
a  leafe  for  the  one  or  the  other  as  cnance  fhould  dire£l ;  and  that 
he,  being  a  purchafer  for  the  m.oft  valuable  of  confiderations,  had 
a  clear  right  to  exaft  a  flricl  performance  of  the  condition  an- 
nexed to  his  father's  power  of  leafing.  But  it  was  contended  on 
the  other  fide,  that,  in  cafes  of  this  kind,  all  a  remainder-man 
Kould  reafonably  expedl  was,  that  an  eftate,  when  it  came  to 
him,  fhould  not  be  charged  beyond  what  it  was  the  intention  of 
the  fettler  to  allow  thofe  who  flood  before  him  to  charge  it.  That 
it  would  not  be  fo  by  the  leafe  in  queflion,  if  it  were  conflrued 
as  a  good  leafe  for  three  lives,  and  no  longer.  That  courts  of 
law,  who,  in  modern  times,  had  adopted  the  fame  rules  of  con- 
flrudlion  which  prevailed  in  courts  of  equity,  in  the  conflrudlion 
of  powers  and  of  the  inftruments  by  which  they  were  executed, 
would,  when  they  had  been  exceeded,  correct  the  excefs,  and 
fupport  the  execution  fo  far  as  it  was  warranted  by  the  power. 
That  the  leafe  in  queflion,  fo  far  as  it  was  a  leafe  for  three  lives, 
was  clearly  warranted  by  the  power  ;  and  this  was  apparently  the 
primary  objecfl  of  the  parties.  Befides  this,  they  had  a  fecond 
cbje£l  in  view,  which  was  to  fecure  the  eflnte  to  the  lefTee  for 
thirty-one  years,  in  cafe  the  leafe  for  lives  fliould  determine  fooner. 
But  this,  whether  it  was  confidered  as  concurrent  or  contingent, 
•was  not  warranted  by  the  power. — The  leafe  was  adjudged  good; 
and  the  judgment  affirmed.] 

If  one  makes  a  feoifment  in  fee  to  the  ufe  of  himfelf  for  life,  Mo^r,  514^ 
with  power  to  demife,  leafe,  grant,  or  devife  the  lands  for  three  ^"•645- 
lives,  or  twenty-one  years,  yet  this  gives  him  no  other  power  in  Ve'nt.  4 .-.(.* 
cfFe6l  than  to  limit  the  ufe  of  the  land  for  three  livfs,  or  tvi^enty-  %  Keb.  512. 
one  years  j  for  aU  leafes  to  be  made  by  him  bv  virtue  of  fuch  ^'^':^^^-  ^^^^ 
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tvaytomake  powcr  take  their  efTence  out  of  the  original  feoffment :  therefore, 
Doijvery  j      jf  }^g  makcs  a  leafe  for  three  lives,  and  makes  Hvery  of  the  land, 
thought  it      ^^^'^  '^^  '^  forfeiture  of  his  own  eftate  for  life  ;  becaufe  he  himfelf 
no  forfeit-     being  only  tenant  for  life,  cannot  out  of  that  eftate  make  fuch 
ure,  becaufe   leaft-s ;  and  when  he  takes  upon  him  to  make  livery  of  the  land, 
jng  of  thV    ^^^  takes  upon  him  to  make  the  leafe  as  owner  of  an  eftate  fuffi- 
deed  the        cicnt  for  that  purpofe,  which  he  is  not ;  and  to  make  fuch  leafes 
leaie  takes     j-j^  liygj-y  Jg  requifitc,  bccaufc  they  taking  effeft  oat  of  the  firll 
then  the        feoffment,  the  livery  made  upon  that  is  fafficient  to  fupply  all  the 
livery  comes  future  limitations  to  be  made  in  purfuancc  thereof.     But  if  he 
to9  kts.        purfues  the  words  of  the  power,  and  fiiys  only,  /  demife  or  leafe 
fuch  lands  to  you  for  three  liveSy  this  is  fuflicient,  and  will  be  taken 
in  execution  of  the  power  a  good  leafe  for  three  lives.     So,  if  he 
only  fays,  I  limit  the  ufc  to  you  for  three  livesy   &c.   this  likewife  is 
fuihcient,  becaufe  this  in  effe£l  is  the  fubflance  of  his  power,  and 
the  ftatute  prefently  carries  tlie  poflcffion  after  fuch  ufe.     So,  if 
one  hath  power  only  to  limit  new  ufes,  and  he  gives  or  devifes, 
Isfc.  the  land  itfclf,  this  is  alfo  good,  and  enures  to  a  limitation  of 
the  ufe,  becaufe  the  ufe  is  but  an  equity  to  have  the  land  itfelf, 
and  when  he  gives,  demifes,  or  devifes  the  land  itfelf,  he  alfo  gives 
all  his  ufe  and  equity  therein,  and  then  the  ftatute  executes  the 
poffeffion  accordingly. 
Carth.  427-       It  was  found  by  a  fpeclal  verdict,  that  A.y  being  felfed  of  the 
8.    2  Saik.  manor  of  M.y   did,   on  his  fon's  marriage,  fettle  the  fame  to  the 
c  Mod!244.  ^^'^  o^  himfelf  for  life,  and  after  to  the  ufe  of  his  wife  for  life, 
378.    Ld.     then  to  the  fon  in  tailj  with  the  following  provifo  or  power;  viz. 
Raym^2  67.   cj^j^^^  it  JhcuUl  be  lawful  for  the  fnid  A.  during  his  life,  and  for  his 
pi.  25.  '        nvife.)  after  his  death,  during  her  life,   by  deed  itidented  to  make  leafes, 
■Winter  v.      either  in  poffejfion  for  the  term  of  one,  two,  or  three  lives,  or  for  the 
t^ve  a).       term  of  thirty -one  years,  or  for  any  other  term  or  terms,   number  or 
numbers  of  years,  determinable  upon  one,  two,  or  three  lives,  or  ifi  re- 
verji07i  for  one  or  two  lives,  or  for  thirty  years,  or  for  any  other  term 
or  number  of  years,  determinable  upon  one  or  two  lives ;  fo  as  fuch 
demife  be  not  made  of  any  the  ancient  dernefne  lands,  parcel  of  thefaid 
manor,  or  of  any  other  lands  ivhich  for  the  fpace  of  feven  years  have 
been  ufed  as  dernefne  lands,  and  fo  as  the  ancient  rent  be  referved ; 
afterwards  A.  by  deed  makes  an  abfolute  leafe  for  thirty  years  of 
copyhold  lands,  parcel  of  the  fame  manor,  which  were  in  the  tenure 
of  j^.  S.  for  the  term  of  two  lives,  to  commence  after  the  two  lives 
then  in  being.   And  in  this  cafe  it  was  held  by  Holt,  Chief  Juftice, 
Turton  and  Eyre  Juftices,  contra  Rokepy,  I .  That  a  leafe  of  copyhold 
lands  was  not  warranted  by  the  power,  being  within  the  exception 
of  ancient  dernefne  lands,  all  copyhold  lands  being  ancient  demefne, 
it  being  an  infeparable  quality  of  every  copyhold,  that  it  was  time  out 
of  mind  parcel  of  the  manor.     2.  It  was  held  by  the  faid  juftices, 
againft  Roke/by,  that  a  leafe  for  thirty  years  abfolute  in  reverfion 
after  two  lives,  might  be  made  by  A.  or  his  wife  of  any  lands 
which  were  in  their  power  of  leafing  \  and  herein  Holt  held,  that 
a  leafe  to  commence  at  any  day  to  come,  is  properly  a  leafe  in  re- 
verfion ;  but  in  this  cafe  it  fignifies  a  leafe  to  commence  after  fome 
""  intcrejl  in  bcin^  at  that  very  time  when  the  leafe  in  reverfion  was 
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made ;  that  this  power  to  leafe  for  Ufe  in  reverfion  mufl  be  taken 
to  be  a  leafe  of  the  reverfion  itfelf,  and  not  a  concurrent  leafe, 
and  that  it  cannot  be  otherwife,  becaufe  a  freehold  cainiot  com- 
mence In  fiituro;  and  where  there  is  a  power  given  to  make  leafes 
in  pofleffion  and  reverfion,  in  fuch  cafe  if  a  leafe  is  made  in  pof- 
fefhon,  and  afterwards  fome  life  drops,  he  cannot  make  a  new 
leafe  in  reveifion  of  the  fame  lands,  becaufe  his  power  is  executed 
by  making  the  firft  leafe  :  that  where  a  qualification  is  annexed  to 
a  power  of  leafing,  which,  if  obferved,  goes  in  delhu6lion  of 
the  power,  the  law  will  difpenfe  with  fuch  qualification  ;  as  where 
there  is  a  power  to  make  a-  leafe  of  a  manor,  or  of  any  part 
thereof,  fo  as  the  ancient  rent  be  referved,  yet  he  may  by  this 
power  make  a  leafe  of  the  ferviccs,  parcel  of  tlie  manor,  upon 
which  no  rent  can  be  referved  j  otherwife  tlie  exprefs  power  would 
be  defeated. 

A  man  made  a  voluntary  fettlement  on  his  fon  for  life,   and  ^br.  Eq. 
after  to  his  firft  and  other  fons  in  tail,  with  power  to  the  fon  to  q^^^-^j^„ 
make  a  leafe  in  pofieflion  for  ninety-nine  years,  determinable  on  Gooding, 
three  lives,  and  alfo  to  make  leafes  for  fixty  years,  to  commence 
after  his  death,  if  he  had  iffue  male,  to  continue  fo  long  as  he 
had  iffue  male  :  the  fon  makes  a  leafe  to  his  father  in  truft  for  one 
of  his  younger  children,  but  the  leafe  was  not  purfuant  to   the 
power ;  yet  it  was  decreed  good,  and  taken  to  be  a  leafe  made  by 
the  father  after  a  voluntary  fettlement. 

[The  Duke  of  Montague  was  tenant  for  life,  without  impeach-  Earl  of  Cai-. 
ment  of  wafte,  with  power  to  leafe  *'  referving  ancient  and  ac-  ^s^n  v.  ^ 
*'  cuftomed  rents,  heriots,  boons,  and   ferviccs,"    under  which  g^h  june  ' 
power  he  granted  feveral  leafes.  In  the  former  leafes,  the  tenants   ly'js,  citct 
covenanted  "  to  keep  in  repair  :"  in  thofe  granted  by  the  duke  "\^     "* 
that  covenant  was  omitted.    The    Lord  Chancellor,  after  taking 
foine  days  to  confider  of  it,  was  of  opinion,  that  that  covenant 
was  a  boon,  and  beneficial  to  the  remainder-man;  and  held  thefe 
leafes  void  for  want  of  it.     He  faid,  that  he  was  clear  upon  the 
argument  •,  but  he  took  time,  becaufe  there  was  no  cafe  in  point. 
The  more  he  thought  of  it,  the  more  he   was  convinced.     The 
principle  he  refted  upon,  was,  "  that  the  eftate  mujl  come  to  the  re- 
*'  mainder-man  in  as  henejicial  a  manner^  as  ancient  holders  held  it." 

Under  a  power  requiring  the  beft  rent  that  can  be  reafonably  Tayi  r  y. 
gotten,  to  be  referved  payable  during  the  term,  there  muft  be  a  ^o'd*", 
covenant  tor  payment ;  for  under  a  mere  relervation,  it  is  not 
payable  till  entry ;  and  therefore,  in  fa6l,  may  never  be  payable 
during  the  term.  Be  fides,  if  there  be  no  covenant  to  pay  the 
rent,  the  leafe  may  be  aPugned  to  a  fucceffion  of  beggars.  There 
muft  alfo  be  a  claufe  of  re-entry  ;  elfe  the  ground  may  be  unoc- 
cupied without  any,  or  at  leaft  a  fufficient  diftrefs  upon  it,  fo  that 
the  remainder-man  can  neither  have  his  rent  nor  his  land.  The 
want  of  a  counterpart  too  is  an  unufual  omilhon,  and  very  pre- 
judicial. 

But  if  the  covenants  be  upon  the  whole  fuch  as  leave  the  par-  Pow.  on 
ties  on  the  fame  footing  as  under  former  leafes,  their  differing  in  °^"^' 
trifling  circumftances  will  not  be  material.    Thus,  it  was  objeded  coodcitic 
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to  the  covenants  in  the  leafe  from  Earl  Ferrers  to  Mrs.  Funiican^ 
{by  one  of  which  flie  covenanted,  that  fhe  would  pay  half  the 
land-tax,  amounting  to  7/.  loj-.  by  the  other  of  which  the  earl 
covenanted  for  himfelf,  his  heirs,  tffc.  to  free  her  from  tithes  and 
from  levies  and  payments  to  the  church,)  that  the  covenants  in 
the  leafe  were  not  fo  beneficial  to  the  remainder-man,  as  thofe  in 
the  ancient  leafes ;  for  that  in  the  former  leafes,  the  tenants  cove- 
nanted to  pay  all  duties  and  taxes,  except  the  land-tax  ;  that  church 
dues  were  particularly,  by  law,  chargeable  on  the  occupier ;  but  by 
that  leafe  the  landlord  covenanted  to  free  the  tenant  from  tithes 
and  all  levies  and  payments  of  the  church.  The  new  covenants 
were  therefore  lefs  beneficial  to  the  remainder-man,  than  thofe 
in  the  former  leafes.  By  the  court — The  power  made  no  men- 
tion of  covenants.  Tho- ground,  therefore,  mud  be,  tliat  the  pre- 
fent  covenants  were  a  fraud  on  the  power,  by  lefTeniiig  the  value 
of  the  refervation  •,  but  on  confidering  them  fully,  it  appeared, 
that  what  is  throv/n  on  the  landlord  was  compenfated  by  what 
was  paid  by  the  tenant.  She  was  to  pay  half  the  land-tax.  As 
to  the  church-dues,  the  covenant  feems  to  be  collateral,  and  not 
to  go  with  the  land,  or  to  bind  the  remainder- man,  refembling  a 
covenant  for  quiet  enjoyment.  But  if  it  did  go  with  the  land, 
there  was  no  pretence  of  fraud  on  the  power;  the  30/.  were, 
bond  Jide,  referved  as  an  ancient  rent.  What  was  ftipulated  with 
regard  to  tithes  was  of  no  confequence,  fince  none  were  pay- 
able. 

As  under  a  power  to  leafe  referv'tng  the  ufual  covenants^  the 
omiffion  of  a  ufual  covenant  will  vacate  the  leafe,  fo  the  intro- 
du6tion  of  an  unufual  covenant  in  fuch  cafe  will  have  the  fame 
efFe£l:.  Thus,  where  a  tenant  for  life  made  a  leafs  under  a  power 
in  thofe  terms,  containing  a  provifo,  "  that  in  cafe  the  premifes 
*'  were  blown  down  or  burned,  the  leflbr,  or  the  perfons  who 
*'  for  the  time  being  fhould  be  entitled  to  the  freehold  and  inhe- 
**  ritance,  fhould  re-build,  otherwife  the  rent  fliould  ceafe,"  the 
leafe  was  adjudged  to  be  void  ;  the  jury  having  exprefsly  found 
fuch  covenant  to  be  unufual. 

It  is  no  obje£lion  to  a  leafe  under  a  power  "  that  it  is  in  trufl: 
**  for  him  who  executes  the  power,"  nrovided  the  legal  tenant  be 
bound,  during  the  term,  in  all  requifite  covenants  and  con- 
ditions.] 


(K)  By  what  Form  of  Words  Leafes  may  be  made. 

TjERE  it  may  be  laid  down  for  a  rule,  that  whatever  words  arc 
-*^  fufficient  to  explain  the  intent  of  the  parties,  that  the  one. 
fhall  deveft  himfelf  of  the  pofieffion,  and  the  other  come  into  it 
for  fuch  a  determinate  time,  fuch  words,  whether  they  run  in 
the  form  of  a  licence,  covenant,  or  agreement,  are  of  thcmfelves 
fufficient,  and  will  in  confiiruclion  of  law  amount  to  a  leafe  for 
years  as  effectually  as  if  the  moft  proper  and  pertinent  words  had 
been  made  ufe  of  for  that  purpofe  :  and  on  the  contrary,  if  the 
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moft  proper  and  authentick  form  of  words  whereby  to  defcrlbe 
and  pafs  a  prefent  leafe  for  years,  are  made  ufe  of,"  yet  if  upon 
the  whole  deed  there  appears  no  fuch  intent,  but  that  they  are 
only  preparatory  and  relative  to  a  future  leafe  to  be  made,  the  law 
will  rather  do  violence  to  the  words,  than  break  through  the  in- 
tent of  the  parties  :  for  a  leafe  for  years  being  no  other  than  a 
contradl  for  the  poflefTion  and  profits  of  the  lands  on  the  one  fide, 
and  a  recompence  of  rent  or  other  income  on  the  other,  if  the 
words  made  ufe  of  are  fufficient  to  prove  fuch  a  contradl,  in  what 
form  foever  they  are  introduced,  or  however  varioufly  applicable, 
the  law  calls  in  the  intent  of  the  parties,  and  models  and  governs 
the  words  accordingly. 

My  Lord  Coke  tells  us,  that  the  words  demife,  grants  betake^  and  Co.  Lit; 
to  farm-let  J  and  whatever  other  words  amount  to  a  grant,  may  ^^-  ''• 
ierve  for  a  leafe  for  years.  ^    °  "  ^^°* 

So,  he  fays,  dedi  is  a  fufficient  word  to  make  a  leafe  for  years.  Co.  Lit. 

301.   b. 

But  there  are  feveral  other  words  which  are  equally  fufficient  Bro.  tit. 
to  make  a  leafe  for  years  ;  therefore  in  cafe  of  the  king,  if  he  Leafes,  yr, 
makes  a  leafe  for  years,  imder  the  Exchequer  feal,  in  thefe  words;  j,"  '  "'* 
fciatis  quod  nos  comm'ifimus  cujiodiam  of  fuch  land  to  fuch  a  one,  Co.  Lit. 
this  is  a  good  leafe,  and  the  leflee  may  plead  it  as  a  demife  or  leafe  45-  b. 
of  the  land  itfelf ;  for  this  fufficiently  Ihews  the   intent  of  the  ^   °'  ^^'  ** 
king  to  part  with  the  pofTeffion  of  the  land  for  the  time,  and 
therefore  amounts  to  an  effeftual  leafe  ;  and  this  being  the  ufage 
in  the  Exchequer,  all  other  courts  are  bound  to  take  notice  thereof. 

So,  if  one  only  licence  another  to  enjoy  fuch  a  houfe  or  land  5  H.  7.  r. 
till  fuch  a  time,  this  amounts  to  a  prefent  and  certain  leafe  or  Leon.  129. 
intereft  for  that  time,  and  may  be  pleaded  as  fuch,  though  it  may  lid'.V?.^*' 
be  alfo  pleaded  as  a  licence  ;  and  if  it  be  pleaded  as  a  leafe  for  Mod.  14. 
years  and  traverfed,  the  leffee  may  give  the  licence  in  evidence  to  ^Keb.  561. 

'  .  '  '    "  2  Lev.  194. 

prove  It.  3  Keb.  761.  Hard.  366. 

[So,  where  the  owner  of  a  houfe  and  brev/-houfe,  entered  into  Right  v. 
partnerfhip,  and  affigned  one-fifth,  and  covenanted  that  the  part-  Pro'^o'", 
ner  {hould  refide  in  the  houfe,  ^c,  it  was  holden,  that  he  could  ^zcS?" 
not  maintain  an  ejeftment  againfl;  the  partner  contrary  to  his  own 
agreement.   Befides,  that  as  a  licence  to  inhabit,  it  amounted  to  a 
leafe.] 

So,  if  A.  by  articles  covenants  with  B.  that  he  fhall  have  or  Leon.  i';6. 
enjoy  fuch  land  for  fuch  a  time,  this  is  a  good  and  effecSlual  pre-  303'  Cro. 
fent  leafe,  becaufe  here  are  fufficient  words  to  prove  a  contrail,  owen^'p??' 
that  the  one  fliall  relinquiffi  the  pofTeffion,  and  the  other  come  Roll.  Aor. 
into  it.     But  if  the  covenant  had  been  with  ^.,  that  C  a  third  ^4j7^j^  ^ 
perfon  fhould  have  or   enjoy  fuch  lands  of  A.  for  fuch  a   time,  pit^.  tit. 
or  that  the  executors  oi  B.  fhould  have  or  enjoy  it  for  that  time,  Affize, 
this  would  be  no  leafe  to  C.   or  the  executors  of  5.,  but  only  a  P^"  4'^* 
bare  covenant  with  B. :  for  when  thefe  words  have  their  natural 
and  binding  force  as  a  covenant  with  5.,  they  cannot  at  the  fame 
time  have  a  diffi^rent  conflru£lion,  and  amount  to  a  leafe   to  C 
or  the  executors  of  i?.,  who  are  flrangers  to  tlie  contra£f:  and  no 
parties  to  the  deed,  and  when  thofe  executors  of  B.  are  not  yet 
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frt  ejfe;  neither  can  thefe  words  nmount  to  a  leafe  to  i?.,  becaufe 
the  intent  is  manifeft  that  he  himfelf  is  to  have  nothing  in  the 
land,  but  is  only  a  truftee  of  the  covenant  for  C.  or  his  executors; 
And  further,  if  thefe  words  fhould  amount  to  a  leafe  to  C.  or  the 
executors  of  B.,  when  they  came  in  ejfe^  this  would  take  off  from 
their  operation  as  a  covenant  v/ith  B.;  for  the  fame  words  cannot 
at  the  fame  time  have  two  different  conllruclions  and  operations ; 
and  it  cannot  be  faid  they  are  a  covenant  with  B.  by  the  firft 
words j  and  a  leafe  to  C.  or  the  executors  of  B.  by  the  laft  words; 
for  that  C.  or  the  executors  of  B.  fliall  enjoy  the  land,  is  the  very 
explanation  of  the  covenant  with  B.y  and  gives  life  and  force  to 
it,  and  without  that  he  covenants  with  B,  for  nothing  ;  for  till 
thefe  words  are  added,  the  covenant  with  -S.  is  but  a  dead  letter, 
and  has  no  meaning  or  fenfe  in  it. 

So,  where  one  by  articles  covenants,  grants,  and  agrees  with 
J\  8.  that  he  fhall  have  fuch  lands,  or  have,  hold,  and  enjoy  fuch 
lands  for  fo  many  years,  thefe  are  words  fufhcient  to  ihew  a  pre- 
fent  contract  for  the  Icflce's  enjoying  of  thefe  lands,  and  there- 
fore amount  to  a  prefcnt  leafe  of  them  as  effedlually  as  if  there 
had  been  the  Words  diwi/ity  locavit^  or  fuch  like  :  and  though  there 
w'ere  in  the  fame  articles  a  covenant  to  make  a  good  and  perfecSt 
leafe,  as  counfel  fhould  advife,  yet  that  would  not  prevent  or  de- 
llroy  the  operation  of  the  firft  words  as  a  prefent  leafe ;  fuch  co- 
vcnaiit  only  being  ///  majorein  cautelcmi^  that  the  lefTee  might  re- 
quire further  aiTurance  by  fine,  or  the  like,  if  he  found  it  necef- 
fary.  And  the  difference  is,  Where  fuch  articles,  by  way  of  co- 
venant, are  made  by  him  who  is  owner  of  the  lands  \  and  where 
they  are  made  by  a  il:ranger,  or  one  who  has  then  nothing  in  the 
lands :  in  the  firlt  cafe,  they  amount  to  a  prefent  and  abfolutc 
kafe  •,  but  not  in  the  other,  becaufe  a  man  cannot  be  fuppofed  to 
leafe  what  he  has  not :  or  if  it  might  be  fo  fuppofed,  yet  when 
it  appears  in  the  very  articles  that  he  has  nothing  in  the  lands,  his 
covenant  ^hen  can  have  no  other  conllrutlion,  but  that  he  will 
procure  the  owner  of  the  lands  to  permit  the  covenantee  to  hold 
and  enjoy  thofe  lands  ;  which  is  the  proper  and  natural  interpre- 
tntion  of  the  worc^s  of  the  covenant,  when  he  himfelf  has  nothing 
whereof  to  make  a  leafe. 

A  controverfy  was  between  two  perfons  touching  a  leafe  for 
years,  which  of  them  had  title  to  it,  and  they  fubmitted  to  the 
award  of  J.  5.,  who  awarded  that  one  of  them  fhould  have  th<S 
land  5  this  was  held  to  be  a  good  gift  of  the  intereil  of  the  land, 
that  is,  an  award,  that  the  whole  leafe,  or  intereft  in  the  land 
for  the  term  then  to  come,  belonged  to  one,  exclufively  of  the 
other.  But  if  the  award  had  been,  that  the  one  (liould  permit 
the  other  to  enjoy  the  term,  this,  it  is  faid,  would  not  have  given 
him  the  interell  in  the  land,  nor  v.-ould  amount  to  a  leafe  ;  that 
is,  as  I  fuppofe,  becaufe  the  permifTion  being  to  come  from  the 
other  party,  the  interell  muft  be  fuppofed  to  be  and  continue  in 
him ;  and  therefore  it  could  not  amount  to  a  leafe,  or  an  award 
of  a  leafe  :  not  to  a  leafe,  either  from  iac  arbitrator  or  the  other  ; 
m)t  from  the  arbitrator,,  becaufe  he  had  nothing  ia  the  iuaJ,  and 
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Was  only  to  award  what  the  other  (hould  do  ;  not  to  a  leafe  from 
the  other,  becaufe  it  was  only  the  act  and  award  of  the  arbitra- 
tor :  neither  could  it  amount  to  an  award  of  a  leafe  from  the 
other,  becaufe  it  was  only  that  he  fhould  permit  the  other  to  en- 
joy the  term,  which  he  might  do  without  making  a  leafe ;  and 
the  words  being  fpoken  by  the  arbitrator,  who  was  a  third  perfon, 
cannot  have  the  fame  operation,  as  if  they  had  been  fpoken  by- 
one  who  had  intereft  in  the  lands,  but  muft  be  taken  according 
to  the  literal  fenfe  and  meaning  thereof. 

Articles  indented  in  Writing  were  made  between  ^.  and  B.  in  Cro.  EKz. 
this  manner :  Imprimisy  it  is  covenanted  and  agreed  between  the  ^'^^-  ^'^oo''* 
parties,  that  A.  doth  let  fuch  lands  for  and  during  five  years,  to  Roii.'Abr. 
begin  at  Mich,  next  following,  under   lol.  a-year  rent  j  or  pro-  S47. 
vided  that  the  leflee  fhall  pay  10/.  at  Mich,  and  Lad^o-dav,  by  even  ^  ,^°"' 

1       •  1  li-       1        r  •  1  •  1       "^         "^  1  Abr.  449. 

portions,  dunng  the  term  :  alio  the  laid  parties  do  covenant,  that  p^im.  201. 
a  leafe  fhall  be  made  and  fealed,  according  to  the  effe£l  of  thefe 
articles,  before  the  feaft  of  All-Saitits  next  earuing  :  this  was 
held  to  amount  to  an  immediate  leafe,  by  reafon  of  the  firit 
words  in  the  prefent  tenfe,  and  that  the  laft  words  were  only  iot 
making  fuch  a  leafe  in  writing  for  further  aflurance;  and  the  ra- 
ther here,  becaufe  the  leafe  to  be  fealed  was  to  be  made  after  the 
beginning  of  the  term. 

One  faid  to  another,  *'  you  Jljall  have  a  leafe  of  my  lands  in  D.  2  Ecndl.  7, 
*^  for  i'wenty-one  years ^  P^y^'^S  ti^crefore  10/.  per  ann.,   make  a  leafe  j^O'^'O  >"'• 
"*'  in  writingy  and  I  will  feal  it :"  this  was  agi'eed  by  all  the  juf-  y.i{z.  '7,  * 
tices  to  be  a  good  parol  leafe  for  twenty -one  years,  tliough  no  306. 
writing  was  made  of  it,   (being  before  the  flatute  of  frauds,)  for 
the  intent  of  the  parties  was  futliciently  exprefled,  and  the  making 
of  it  in  writing  was  but  for  further  aflurance,  and  left  to  the 
leflee,  if  he  thought  it  necefiary. 

One  made  his  will  in  this  manner :  *'  /  have  made  a  leafe  to  2  Bendl  34.. 
*  J.  S.  for  term  of  tiventy-one  years,  paying  hut  20  s.  rent :"  this 
Hvas  held  a  good  leafe  or  devife  by  the  will  for  twenty-one 
years,  and  that  the  word  have  Ihould  be  taken  in  the  prefent 
tenfe,  as  dedi  is  in  a  deed  of  feoffment,  to  comply  with  the  intent 
of  the  teftator. 

[On  the  28th  of  Nov.  17^0,  John  Ahrahall  2inA  P.  Lloyd  tn-  Baxter  v» 
tered  into  an  agreement  (damped  with  a  two  fliillings  and  fix-     g|^?f'  ^ 
penny  ftamp)  with  the  defendant  Broiune,   whereby  they  agreed,  ^73. 
*^  with  all  convenient  fpeed  to  grant  to  him  a  leafe  of,  and  they 
«*  did  thereby  fet  and  let  to  him,''  the  premifes  in  queftion,  to  hold 
for  twenty-one  years,  at  the  rent  of  290/.  per  ann.  payable  half* 
yearly  "  to  the  leffors :"  the  leafe  to  contain  the  ufual  covenants, 
and  certain  fpecial  ones,  in  one  of  which  the  words  ^^this  demife' 
occurred.    The  defendant  entered  in  purfuance  of  the  agreement, 
»nd  paid  rent  up  to  the  ift  of  March  1774.    The  court  held,  tha^ 
this  was  a  good  leafe  in  prjfentiy  with  an  agreement  to  execute  a 
more  formal  and  perfe£l  leafe  infuturo.     The  operative  words  let 
and  fet  are  in  the  prefent  tenfe.     A  reference  is  alfo  made  to  this 
demife.     There  have   been  fourteen  years  uninterrupted  occupa- 
tion under  it,  and  five  or  fix  of  them  fince  the  title  of  the  leflbr 
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of  the  plaintiff  accrued.  He  has  accepted  rent,  and  thereby 
given  the  defendant  every  realonable  hope  of  acquiefcence.  Un- 
der fuch  circumftances,  if  the  words  of  this  leafe  can  import  an 
imtnedinie  legal  demife,  the  court  will  fupport  it  as  fuch;  and 
that  they  will,  is  evident  from  the  cafes  cited,  viz.  i  Roll.  Abr.  847. 

In  eje£lment,  the  leflbr  of  the  plaintiff  derived  title  from  the 
defendant  under  an  inftrument,  purporting  to  be  a  demife  for 
twenty-one  years  of  the  premifes  in  queflion.  The  inftrument 
was  as  follows :  "  Be  it  remembered  that  J.  B.  (the  defendant) 
"  hath  let,  and  by  thefe  prefents  doth  demife,  i^c.  unto  R.  F, 
"  ^c.  for  twenry-one  years  to  commence  the  5th  of  May  or  ift 
*'  November^  whichever  firft  happens  after  the  faid  J.  B.  recovers 
"  the  faid  lands  from  M.  O.  The  faid  R.  F.  covenanting  and 
**  agreeing  on  the  foregoing  conditions  to  pay  J.  B.  100  /.  yearly 
**  and  every  year  during  the  faid  term,  &c.;  leafes  v.dth  power  of 
"  diftrefs,  and  claufes  for  re-entering,  and  all  other  claufes  ufual 
*'  between  landlord  and  tenant,  to  be  drawn  and  figned  at  the 
**  requeft  of  either  party  as  foon  as  J.  B.  recovers  the  faid  lands 
«'  from  M.  0."  J.  B.  recovered  the  lands  from  AI.  O.  and  was 
then  in  poffeffion  of  them.  The  court  were  clearly  of  opinion, 
that  the  inftrument  operated  as  a  prefent  demife,  and  that  the 
agreement  for  a  more  formal  leafe  was  merely  in  further  aflur- 
ance.] 

But  now,  on  the  contrary,  if  the  moft  proper  form  of  words  of 
leafing  are  made  ufe  of,  yet  if,  upon  the  whole  deed,  there  appears 
no  fuch  intent,  but  that  it  is  only  preparatory  and  relative  to  a 
future  leafe  to  be  made,  the  law  will  rather  do  violence  to  tb.e 
words,  than  break  through  the  intent  of  the  parties,  by  conftruing 
a  prefent  leafe,  when  the  intent  was  manifeftly  otherwife. 

to  woik  a  forfeiture,  -vide  JuprOy  under  leafes  made  by  copyholders. 

Therefore,  where  articles  were  drawn  between  A.  and  B.  in  this 
manner  :  Articles  agreed  upon,  &c.  Imprimis^  A.  doth  demife  fuch 
a  clofe  to  B.  to  have  it  for  forty  years,  and  a  rent  referved,  with 
claufe  of  diftrefs,  ^c.  In  witnefs  whereof,  &'c.  and  afterwards 
there  was  written  in  the  fame  paper  a  memorandum,  that  thefe 
articles  are  to  be  ordered  by  counfel  of  both  parties,  according  to 
the  due  form  of  law  :  here,  becaufe  the  intent  of  both  parties 
appeared  by  that  memorandum,  and  by  a  leafe  actually  drawn  by 
counfel,  but  never  fealed,  {upon  fome  difagreement  between  the 
parties,)  it  was  ruled  by  the  court,  upon  evidence  in  ejeclment, 
that  thefe  articles  were  not  a  fufBcient  leafe,  and  the  jury  found 
accordingly ;  and  yet  here  was  the  form  and  words  of  a  prefent 
and  immediate  demife  or  leafe. 

So,  where  articles  of  agreement  are  drawn  between  A.  and  B. 
In  this  manner  :  firft,  the  faid  A.  is  contented  to  demife  fuch 
lands,  l2fc.  to  the  faid  B.  from  Mich,  next  for  fix  years ;  and  after 
thefe  words,  the  rent  referved  is  100/.  per  ann.  a  re-entry  for  non- 
payment of  the  rent,  a  covenant  for  reparations,  and  a  covenant  to 
do  fucli  other  things  •,  and  thefe  articles  are  fealed  and  delivered 
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by  the  parties  :  yet  they  do  not  amount  to  a  leafe,  but  are  only 
preparatory  covenants  or  inftrutlions  towards  a  leafe,  and  never 
•were  intended  to  have  the  force  or  efFeft  of  a  leafe  themfelves ; 
befides  that,  the  word  contented  imports  only  an  approbation  of 
fomething  to  be  done  after.  This  cafe  is  cited  in  [a)  Cro.  Jac.  {a)  Cro. 
in  this  manner :  that  if  one  covenants  and  grants  with  another  J*"^-'?^' 
that  he  fhall  have  and  hold  fuch  lands  for  ten  years,  that  this  is  a 
good  and  abfolute  leafe  for  that  time ;  but  if  he  covenants  and 
grants  that  he  fliall  enjoy  thofe  lands  for  ten  years,  this  is  no 
leafe,  becaufe  it  founds  only  in  covenant,  ^lare  of  the  difference 
between  holding  and  enjoying^  for  there  feems  none ;  therefore  the 
cafe  muft  be  miftaken. 

[On  the  trial  of  an  ejeftment  the  defendant  produced  in  evi-  GoodtitI* 
dence  a  leafe,  as  he  ftated,  of  the  premifes  in  queftion,  but  which  ^-  ^^^y» 
appeared  to  be  an  agreement  upon  paper,  unjlamped^  and  not  under  Rep^T^c. 
feal,  between  the  Earl  of  Abingdon^  under  whom  the  leflbr  of  the 
plaintiff  claimed,  and  the  defendant's  father.     In  the  fubfequent 
part  of  it  were  thefe  words,  viz.  "  And  further  the  faid  Earl  of 
**  Abingdon  doth  hereby  agree  to  let,  and  the  faid  Richard  Way 
**  agrees  to  rent  and  take  for  the  term  of  feven,  fourteen,  or 
**  twenty-one  years,  in  cafe  the  faid  Earl  fhall  fo  long  live,  at  and 
**  for  the  rent  of  1400  /.   a  year,  to  be  paid  half-yearly,  (the  faid 
*'  Earl  to  pay  or  allow  all  manner  of  tithes  and  taxes,  both  or-? 
**  dinary  and  extraordinary,)  all  his  eftate,  ^c.  at  Rycot.     It  is 
"  agreed  the  faid  Richard  Way  {hall  enter  on  all  the  fiiid  premifes 
*'  immediately,  but  not  commence  payment  of  rent  until  Lady-day 
**  next.     It  is  further  agreed,  that  leafes  with  the  ufual  covenants 
*'  JJjall  be  made  and  executed  by  the  parties  on  or  before  Michaelmas 
**  next."     On  the  produdtion  of  this  it  was  contended,  that  this 
being  produced  as  a  leafe,  and  not  being  ilamped,  could  not  be  read 
in  evidence  ;  and  the  judge  being  of  that  opinion,  the  plaintiff  had 
a  verdidl.     But  on  a  motion  for  a  new  trial,  the  court  were  of 
opinion,  that  it  was  notz.  leafe.     The  cafe  iniVi?y,  128.  of  Sturgeon 
V.  Paynter,  they  faid,  is  in  point.     In  the  prefent  cafe,  there  Is 
alfo  an  exprefs  ftipulation  that  \c^(es  JJjould  be  drawn  before  Mi' 
chaelmas  :  therefore,  it  plainly  was  not  the  intention  of  the  parties  {!>)  So  now 
that  fuch  agreement  fliould  operate  as  a  leafe,  but  only  that  it  '^  ""'^  ^^ 
fhould  give  the  defendant  a  right  to  the  immediate  poffellion,  till  under"'^" 
a  leafe  could  be  drawn.     Had  it  been  a  leafe,  the  court  thought  13  G.  3. 
it  ought  to  have  been  ftamped  [b).  ^'  5^- 

Articles  of  agreement  were  drawn  in  the  following  manner  :  Roe  v. 
<«  Articles  of  agreement  between  T.  S.  and  D.  J.,  entered  into  "^'J^^"^""' 
"  in  regard  to  his  fulling  mills,  dry-falting  mills,  and  other  conve-  Rep.  i63f 
*«  niencies  for  carrying  on  the  faid  trades  :  that  the  mills  and  con- 
<«  veniencies,  with  the  iflands  and  acre  of  land  mintsfeet,  called 
**  Ajljacre^  he  Jhall  enjoy .^  and  /  engage  to  give  him  a  leafe  in,  for  the 
**  term  of  31  years  from  Whitfuntide  17S4,  at  the  rent  of  no/.: 
<*  and  that  I  will  purchafe  one  yard  in  breadth  to  be  laid  to  the 
*«  Race  from  the  High  Cleivs,  the  length  of  CharUs  Clofe  :  and  that 
*<  if  it  be  bought,  i^'c."     Here,  though  the  wor.ls  Jhall  enjoy  are 
fufficient  to  give  the  legal  jntereft,  yet  the  latter  words  reltraia 
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tlieir  operation,  and  clearly  (hew  It  was  the  intent  of  the  pariies* 
that  there  fhould  be  (ome  further  affurance.     It  was  mjieri  at  the 
tiaie :  and  if  a  bill  had  been  filed  in  a  court  of  equity  for  a  fpeci- 
fick  performance  of  the  agreement,  that  court  would  not  have  told 
the  party  that  he  had  a  legal  and  executed  contra£l,  but  would  have 
decreed  a  leafe  according  to  the  agreement.     By  the  fubfequent 
part  of  the  agreement,  the  landlord  was  to  acquire  an  additional 
piece  of  ground  to  be  laid  to  the  mill,  without  which  the  leafe  was 
not  to  be  granted  :  this  (hews  that  there  was  to  be  fome  future  in-i 
flrument  to  give  title  to  the  party.] 
Dyer,  150.         One  made  a  leafe  for  life,  l^f  provfum  ejly  that  if  the  lefTee  die 
Co.  155-       within  fixty  years,  that  then  his  executors  and  afligns  fliould  enjoy 
IWoor^iso.    the  land  in  his  right  for  fo  many  years  as  fhould  be  behind  of  the 
Roll.  Abr.     fixty  years  from  the  date  of  the  leafe  :  this  was  held  to  be  only  a 
^^\,  covenant,  and  no  leafe,  for  which  there  are  divers  reafons  afligned 

,j._  in  the  books;  as  firft,  becaufe  the  words  purport  an  agreement, 

and  not  a  grant,  and  fo  found  only  in  covenant,  which  is  a  very  un- 
intelligible reafon.     Another  rcafon  given  is,  becaufe  if  it  fhould 
be  conftrued  a  demife,  it  muil  be  void,  becaufe  there  is  no  perfoii 
in   ejje  to  take  it ;   for  the   executors  are  not  \n   rerum  naturd. 
Another  reafon  given  is,  becaufe  nothing  of  the  faid  term  was 
given  to  the  leflee  hirnfelf  for  life,   as  remainder  to  him  and  his 
executors  for  fixty  years.     A  fourth  and  laft  reafon  is,  becaufe 
there  is  no  certainty  either  of  the   beginning  or  ending  thereof, 
and  therefore  it  cannot  be  a  good  leafe.     But  a  better  reafon  than 
any  of  thefe  feems  to  be,  that  he  having  in  the  firft  part  of  the 
deed  made  a  leafe  in  exprefs  and  proper  words,  muft  be  fuppofed 
to  mean  fomething  lefs  in  this  lait  part  of  the  deed,  which  varies 
fo  widely  in  the  form  of  expreflion,  and  which  has  a  natural  and 
proper  meaning  of  its  own  as  a  covenant,  but  cannot  amount  or 
come  up  to  a  leafe,  without  violence  and  force  done  to  the  words, 
as  well  as  the  intent  of  the  parties.     And  this  the  rather  feems 
probable,  becaufe  Moor  holds  clearly,  that  if  it  had  been  provided 
that  if  the  leflbr  die  within  fixty  years,  that  then  he  demifed  the 
land  to  another  (who  was  alfo  a  party  to  the  deed)  for  fo  many  of 
the  fixty  years  as  fliould  be  then  to  come  •,  this  would  be  a  good 
leafe  -,  for  here  he  comes  into  the  very  fame  form  of  exprelfion 
made  ufe  of  in  the  firft  part  of  the  deed,  which  was  an  adlual  de» 
niife,  and  therefore  muft  be  fuppofed  to  mean  the  fame  thing  in 
the  latter  part  too,   and  confequently,  fuch  words  wo^ld  make  it 
an  adual  demife. 
Cn.  Ja=.  A.  feifed  of  lands  in  fee,  by  indenture,  covenants  with  B.  be* 

I7J.  Roil.  £Q^g  Eajler  then  next,  to  convey  thofe  lands  by  fine,  or  other 
a  Modf  80.  afluranci-to  B.  and  his  heirs,  to  the  ufe  of  him  and  his  heirs,  with 
a  provifo,  that  if  A.  paid  to  B.  100/.  at  the  end  of  thirteen  years, 
that  then  he  might  re-enter,  and  all  aiTurances  fhould  be  to  the 
conufor ;  and  he  covenanted  and  granted  for  him  and  his  heirs, 
that  B.  and  his  heirs  fhould  enjoy  thofe  lands  till  the  end  of  the 
faid  thirteen  years,  and  for  ever  after,  if  the  100/.  were  not 
paid  ;  and  B.  covenanted  to  pay  annually,  during  the  thirteen 
yearsj  two  capons,  and  that  during  the  thirteen  yeays  he  would 
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not  commit  wafte  ;  no  alTurance  was  made  within  the  time  :  and 
if  this,  upon  the  whole  deed,  amounted  to  a  leafe  for  thirteen 
years,  was  the  queftion  ?  And  it  was  adjudged  that  it  was  no 
leafe,  but  only  a  bare  covenant,  and  this  judgment  affirmed  in 
error:  for  the  intent  of  thq  parties  was  to  make  aiTarance  of  the 
inheritance  by  way  of  mortgage,  and  the  covenant  was  only  that 
he  fliould  eijjoy  the  lands  during  the  time  of  the  mortgage,  whe- 
ther it  continued  thirteen  years  only,  or  for  ever;  and  if  a  fine 
had  been  levied,  or  a  feoffment  made,  it  is  plain  tliis  deed  had 
been  no  leafe,  but  only  a  covenant  to  lead  or  declare  the  ufcs  of 
fuch  fine  or  feoffment ;  and  though  none  was  levied  or  made,  yet 
the  deed  ftill  continues  of  the  fame  nature  as  it  did  at  firft,  or  as 
if  fuch  fine  or  feoffment  had  been  a£lually  executed ;  and  thQ 
covenant  on  ^.'s  part,  that  he  would  do  no  wafte,  does  not  ex- 
pound it  otherwife,  for  that  was  only  that  he,  being  a  mortgagee 
in  fee,  fliould  do  no  wafte,  for  which  otherwife  there  woulii  be 
no  remedy, 

So,  where  one,  by  indenture  enrolled,  for  money,  bargained  Cro.  Jac. 
and  fold  lands  to  one  and  his  heirs,  provided,  that  if  the  bargainor  ^^59- 
for  five  years  paid  annually  loA  to  the  bargainee  at  the  days  li-  ^  R^^ii. 
mited  in  the  deed,  and  at  the  end  of  the  faid  five  years  fhall  pay  Rep.  241. 
240  /.  then  the  bargain  and  fale  to  be  void  :  provided  alfo,  and  it  ?-°"'  ^^"V 
is  further  covenanted  and  agreed  between  the  faid  parties,  that  ley^lnd 
the  bargainee,  his  heirs  or  affigns,  fliall  not  intermeddle  with  the  Biackman, 
adtual  poffeffion  of  the  premifes,  or  the  perception  of  the  rents  and 
profits,  till  default  be  made  in  the  payment  of  the  faid  fums  :  this 
was  held  to  be  no  leafe  to  the  bargainor  for  five  years,  but  only  in 
the  nature  of  a  leafe  at  will,  by  reafon  of  the  negative  words,  that 
the  bargainee  fhould  not  intermeddle  with  the  rents  and  profits  for 
that  time,  and,  confequently,  fo  long  was  to  leave  the  bargainor 
in  poffefilon  as  he  was  before. 

So,  where  A.  acknowledged  a  recognizance  to  B.  of  200  /.  and  Co.  rnt. 
B-  by  indenture  of  defeafance,  did  covenant,  promife,  and  agree  l^'' ^: 
with  the  faid  A.  that  if  A.  his  heirs  or  affigns,  fliould,  after  fuch  ^^  gu^k. 
a  time,  convey  fuch  an  advowfon  to  him  and  his  heirs ;  and  if 
the  faid  B.  his  heirs,  executors,  i^c.  fliould  and  might  at  all  times 
thereafter,  peaceably  and  quietly  have,  hold,  ufe,  occupy,  poffefs, 
and  enjoy  the  faid  advowfon,  without  the  let,  fuit,  trouble,  ^c.  of 
the  faid  A.  or  any  other  perfon  or  perfons,  t^c.  then  the  recog- 
nizance to  be  void  ;  and  the  queftion  was,  if  this  laft  claufe 
amounted  to  a  leafe  of  the  advowfon  }  The  court  was  of  opinion 
that  it  did  not,  for  the  intent  of  the  parties  was  not  to  make  a  leafe 
of  it,  but  only  a  condition  to  defeat  the  recognizance  ;  and  this 
laft  claufe  fliould  have  relation  to  the  eftate  in  fee  precedent,  being, 
if  the  faid  A.  his  heirs,  ^c.  which  cannot  be  intended  of  a  leafe  : 
and  further,  the  claufe  is  indefinite,  at  all  times  hereafter,  and 
does  not  limit  any  certain  time,  for  life  or  years,  wherein  thq 
advowfon  fliall  be  peaceably  enjoyed,  and  therefore  fliall  be  in-, 
tended  during  the  eftate  in  fee  before  mentioned :  but  no  judgi 
meut  was  then  given, 
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Dyer,  :24.  If  otic  makes  a  leafe  for  life,  and  after  grants  that  the  lands  or 
1)1.40.125.  ^YiQ  reverfion  (hall  remain  to  another  for  twenty-one  years  after 
Plowd.  J48.  the  death  of  the  tenant  for  life,  thefe  words  are  fufficient  to  pafs 
a  reverfionary  intcreft  by  way  of  future  leafe  without  attornment, 
though  there  is  not  the  word  demife^  or  any  other  word  ufual  or 
proper  to  defcribe  a  leafe  for  years  by  ;  for  here,  being  words  fuf- 
ficient to  prove  a  prefent  contradl  for  the  reverfionary  intereft  of 
thefe  lands,  after  the  eftate  for  life  determined,  thefe,  in  cafe  of 
a  leafe  for  years,  which  is  but  a  contradl,  are  in  themfelves  fuffi- 
cient, and  adequate  to  any  other  form.       ^  - ' 


150, 
B»o.  tit. 
Leafes,  71 
Yelv.  85. 
Brownl. 
»3f. 


Mod 


(L)  What  Certainty  is  requlfite  to  Leafes  for  Years 
as  to  their  Beginning,  Continuance,  and  Ending ; 
And  herein, 

I.  With  regard  to  the  Date  of  the  Leafe. 

.  180.      A  S  to  the  date,  they  may  be  confidered  either  as  it  is  an  impof- 

■*^  fible  date,  or  an  uncertain  date  ;  between  which  the  general 

difference  taken  in  the  books,  is,  that  if  a  leafe  be  made  to  begin 

from  an  impoffible  date,  there,  the  leafe  ihall  take  effetl  from  the 

delivery  ;   becaufe  it  could   not    be   any  part  of  the   agreement 

between  the  parties,  as  from  the  30th  day  of  February,  or  the  3  2d 

day  of  April  next :  but  where  the  limitation  is  uncertain,  as  a  leafe 

in  OHober,  habendum  from   the   20th  of  November,  without  faying 

from  November  next  following  or  preceding,  or  what  other  No- 

member;  this  uncertainty  vitiates  the  leafe  itfelf,  becaufe  it  wa^ 

part  of  the  agreement,  that  the  leafe  fhould  begin  from  the  20th 

day  of  fome  November  or  other  ;  but  it  not  appearing  to  the  court 

what  November  was  intended,  they  cannot  determine  it  for  the 

parties,  and  therefore  for  fuch  uncertainty  the  leafe  itfelf  becomes 

void. 

461.  So,  where  a  leafe  is  made  to  begin  from  the  nativity  of  our  Lord 

■b^e^'fi    ^°^  ^^^  P^^^  without  faying  from  the  feaft  of  the  nativity,  thi^ 

two  of'  leafe  fhall  begin  prefently;  becaufe  it  could  be  no  part  of  the  agree- 

:.^fes        ment  between  the  parties  that  the  leafe  fhould  begin  from  the  na- 

,       tivity  itfelf,  which  is  paft  fo  many  hundred  years  ago  ;  and  there- 

;  at         fore,  for  this  impolTibility  of  relation,  the  leafe  fhall  begin  prefently. 

:h  it  is    But  if  it  were  to  begin  from  the  nativity  of  our  Lord  God  gene- 

"rtie'°    rally,  or  from  the  nativity  of  our  Lord  God  next  enfuing  omitting 

the        the  v/trdjeaj},  Twijdeti  was  of  opinion  fuch  leafe  fhould  be  void, 

:Aould    for  the  uncertainty  of  its  commencement.     But  Sid.  in  reporting 

"1^^        the  c.  fe,  feems  to  be  of  a  contrary  opinion,  and  makes  a  qutsre,  if 

there-     it  fhall  uot  begin  prefently  ?  and,  in  truth,  this  feems  the  moft 

in  lea-    reafcnabk  opinion,  for  as  to  impoffibility  of  relation,  there  is  the 

:5oufc;ht    ^'^^'^^  i"  ^^^s  as  there  is  in  the  other  j  and  therefore,  by  the  fame 

om-"      reafon,  it  fhall  begin  prefently. 

ice  frcm 

1  tirr.e.      To  '.uppofe  that  they  referred  to  an  event  which  happened  about  two  thoufand  years  ago. 
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In  ejeiflment,  if  plaintiff  declares  on  a  leafe  by  J.  S.,  20  Attgnjl  Roll.  Abr. 
for  twenty  years  «  fejia  annutuiatioms  beats  INIarise  Virginis  ultimo  ^4-9'    Dar- 
praterito  ante  datum  kujus indentura  or  indentura prcediBcSy  where  no  ""*  jf  ^* 
mention  is  made  of  any  date  or  indenture  before  in  the  declaration,  v.  Leaves, 
this  leafe  {hall  be  taken  to  commence  from  the  feaft  of  the  annunci- 
ation next  before  the  20th  oi  Atigujl'm  that  yearwherein  the  declara- 
tion is  j  becaufe  it  muft  have  been  fo  confbrutted  if  the  word 
ante  datem  hujus  indentura  had  been  omitted,  and  the  addition  of 
thofe  words  can  be  to  no  purpofe,  nor  of  any  ufe,  when  no  inden- 
ture at  all  is  mentioned  before,  and  therefore  (hall  be  void,  or  as 
if  they  had  been  totally  omitted. 

If  a  leafe  be  made  for  thirty-one  years,  anno  I53l>  and  after.  Roll.  Abr. 
anno  1535,  the  leflbr,  reciting  the  faid  leafe,  by  indenture  makes  ^49- 
a  new  leafe  in  thefe  words,  noveritis  me  d'lB'is  3  i  annis  Jinitis  i^  com-  i^^^qZ 
pletis  dedijje  ^  concejjijffe  omnia  pramijfa  to  J,  S.  habend.  ^  tenend.  a 
die  confectionts  pmfentium  (termino  pmdiEt.  finito )  ufque  ad  jinem 
termini  31  annorum  tunc  immediate  fequentium plenarie  complendorumj 
this  leafe   fliall  begin  in  computation  from  the  expiration  of  the 
firft  leafe  for  thirty-one  years  after  fuch  expiration  of  the  firft 
leafe  ;  for  if  it  fhould  begin  from  the  day  of  the  making  of  the 
deed,  then  there  would  be  four  years  thereof  to  come  after  the 
expiration  of  the  firft   leafe,  which  would  be  plainly  againft  the 
intent  of  the  parties  ;  and  therefore  it  fhall  be  interpreted  that  the 
leffee  fhall  have  it  for  thirty-one  years  after  the  day  of  the  date,  and 
the  expiration  of  the  firft  term  of  thirty-one  years,  viz.  after  both. 

So,  where  leffee  for  an  hundred  years  made  a  leafe  for  forty  Godb.  166. 
years  to  B.y  if  he  fhould  fo  long  live^  and  after  leafed  the  fame  Dyer,  261. 
lands  to  C,  habend.  for  twenty-one  years  from  the  end  of  the  term    •'„!"  ""' 
of  B.y  to  begin  and  be  accounted  from  the  date  of  thefe  prefents  j 
and  the  queftion  was,  if  the  leafe  to  C.  fhould  be  faid  to  begin 
prefently,  or  after  the  term  oi  B.?  The  judges  were  clear  of  opi- 
nion, that  the  leafe  to  C.  fhould  not  be  accounted  from  the  time 
of  the  date,  but  from  the  end  of  the  term  of  B.^  becaufe  by  the 
firft  words  it  is  a  good  leafe  in  reverfion  in  that  manner  j  and  then 
it  fhall  not  be  made  void  by  any  fubfequent  words ;  or,  as  Coke 
faid,  the  laft  words  ought  to  be  conftrued  to  give  an  intereft  as  a 
future  intereft  prefently,  and  the  aftual  poffeffion  after  the  expi- 
ration of  the  firft  forty  years  term  is  well  granted  by  the  firft 
words. 

A  man  made  a  leafe  for  years,  to  begin  at  the  feaft  of  our  Lady  Leon.  2*7,, 
Mary  for  twenty-one  years,  without  fhewing  in  certainty  at  which  P^*  3o2. 
of  the  feaft  of  our  Lady^  viz.  the  Annunciation  or  the  Purijlcatiou; 
yet  Anderfon  held  it  a  good  leafe,  and  that  the  leffee  might  deter- 
mine the  certainty  of  the  beginning  of  the  leafe,  by  his  entry,  at 
■which  of  the  feafts  he  thought  fit ;  but  Periam  doubted  ;  and  in 
truth  this  cafe  feems  within  the  rule  before  laid  down  to  be  void, 
for  the  uncertainty  of  the  time  of  its  commencement. 

In  eje£lment  the  plaintiff  declares  upon  a  leafe  for  years,  habend.  4  Leon.  144. 
from  the  fealing  and  delivery,  and  declares  that  the  fealing  and  Highmaa 
delivery  was  i^Maii,  and  the  ejedtment  was  the  fame  day  :  it  was    '    ^ 
moved  in  arreft  of  judgmeut,  that  the  eje<Slment  could  not  be  fup- 

pofed 


i7«  £cafe;^  anb  Cetmief  for  W^m. 

pcfed  the  fame  day,  for  the  leafe  did  not  begin  till  the  next  day 

enfuing  the  fealing  and  delivery.     But  the  court  difallowed  the 

exception ;  for  where  the  leafe  is  to  begin  from  the  time  of  the 

fealing  and  delivery,  or  generally  to  hold  for  twenty-one  years  next 

following,  the  ejedlment  may  well  be  fuppofed  to  be  the  fame  day  ; 

for  the  beginning  of  the  leafe  is  prefently  upon  the  fealing  and 

delivery  ;  and  therefore  fuch  a  leafe  fhall  end  the  fame  time  and 

hour. 

jloli.  Abr.        If  an  indenture  of  demlfe  bears  tefte  4  May,  i  o  Jac.  and  is  de- 

^S°-  livered  ^  Mayy  10  Jac.  habeiid.  a  fejlo  aumwciationis  beata  Marine 

lHoore  V.       Virginis  turn  ult.  praterit.,  pro  termino  vigi/iti  ujiius  ntinorum  prox. 

Huffey.       fequnit.  datum  dicia  indentures;  this  leafe  commences  in  computa- 

[That  a       jJqj^  from  Lady-day  before  the  date,  and  in  intereft  the  5th  day, 

ccmmenca     which  is  the  day  next  after  the  date  ;  and  fo  all  the  words  of  the 

at  one  day      indenture  fhall  take  efFe£l  the  5th  day,  being  the  day  of  the  deli- 

3n  point  of    ^,pj.y  q£  j}^£  deed,  and  then  the  leafe  will  determine  on  the  feaft  of 

tion,  and      the  annunciation  twenty-one  years  after;  and  therefore  the  count 

at  another     which  was  of  fuch  a  leafe,  omitting  datum  itidentura^  was  held  to 

in  point  of    ^g  ^gjj  gnough  Warranted  by  this  leafe  found  in  hcc  vsrha^  the 

jnanifeft        ejeftment  not  being  laid  till  the  5th  of  May. 

from  the  cafe  of  Enys  v.  Donnhhorne,  2  Burr.  119a.  where  it  is  holden,  that  a  leafe,  to  hold  from 
«  day  paji  fr.r  fifty  yean  thence  next  enfuing.,  tbejaid  term  to  commence  and  begin  from  and  immediately  after 
tbejurrender,  forfeiture,  or  other  determination  of  an  exifing  leafe  of  the  fame  fremijes,  was  not  uncertain 
in  its  commencement.] 

4  Leon.  14.       In  ejeclment  the  plaintiff  declared  upon  a  leafe  made  14  Jan^ 
P'*.  5^'         30  Eliz.  from  Chrijimas  before  for  three  years,  and  upon  evidence 
pofter.'        the  plaintiff  {hewed  a  leafe  bearing  date  13th  Jan.  the  fame  year^ 
and  proved  to  have  been  then  executed  ;  and  it  was  moved,  for 
this   variance    between   the    declaration  and  the  evidence,   that 
the  jury  might  be  difcharged  :  but  Anderfon  Ch.  Juft.  faid,  that 
the  evidence  was  fufficient  to  fupport  the  declaration ;  for  if  the 
leafe  was  fealed  and  delivered  13  Jan.  it  was  then  a  leafe  14  Jan,^ 
quod,  cateri  jujliciarii  concejferunt. 
Roil.  Abr.        If  an  indenture  of  demife  bears  tefte  25th  Marchy   15  Car,  and 
^50-      ^      is  delivered  the  day  of  the  date,  and  the  hahend.  is  from  and  after 
C^wfey.  '     the  day  of  the  date  of  thefe  prefents,  for  and  during  the  time  and 
term  of  feven  years  from  henceforth  next  and  immediately  follow- 
ing fully  to  be  complete  and  ended  ;  this  leafe  begins  in  compu- 
tation from  the  delivery  of  the  deed,  which  was  the  day  of  the 
date,  and  in  intereft  the  next  day  after  the  date,  and  fo  all  the 
words  will  have  an  operation  \  for  it  appears  that  the  leffor  was 
not  to  have  the  poffeffion  till  the  next  day  after  the  date,  by  the 
words  hahend.  from  and  after  the  day  of  the  date,  which  excludes 
the  day  of  the  date,  but  that  the  feven  years  fhould  commence  by 
computation  from  the  delivery,  Wz.  from  henceforth,  which  refers 
to  the  limitation  of  the  feven  years ;  and   therefore  where  the 
plaintiff  declared  on  this  leafe  by  Indenture  dated  25th  of  I^larch 
kahend.  a  die  datus  for  feven  years,  it  was  adjudged  againft  him  j 
for  by  computation  it  began  a  datu  indenture. 
Plow.  J9S.         If  one  makes  a  leafe  to  A.  for  twenty-one  years,  and  after 
Dyer,  177.    makes  anotjier  leafe  to  J?,  for  years,  to  begin  a  fine  h^  expiratione 
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pradiEi.  terrrtwi  21  atinm:  dtmijor.  to  A.y  and  then  the  leafe  to  yf.  is  Co.  Lit. 
determined,  either  by  an  exprefs  furrender,  or  by  an  implied  fur-  ■^S-  ''• 
render  in  law,  as  by  ^.'s  acceptance  of  a  new  leafe  for  life  from  Ro'ihAbr, 
the  leflbr,  the  leafe  to  B.  Ihall  begin  prefently  :  but  if  the  leafe  849. 
to  B.  had  been  to   begin  poj}  finem  ^  expiratio-nem  prxdiii.  21  an~  ^^o"*  lo^" 
nor.^  there  the  leafe  to  B.  Ihould  not  begin  upon  the  furrender, 
forfeiture,  or  other  determination  of  the  firfl:  term  to  A.^  till  the 
twenty-one  years  actually  run  out  by  effluxion  of  time  :  the  reafon 
of  which  difference  is,  that  in  the  firft  cafe  the  word  term  com- 
prehends as  well  the  eftate  or  interefl:  in  the  land  as  the  time  for 
which  it  is  demifcd  ;  and  therefore  the  fecond  leafe  being  limited 
to  begin  a  fine  l^  exp'irationepred'icl.  termim  21  anmr.^  whenever  the 
term  which  includes  alfo  the  eftate  and  intereft  is  determined,  the 
Jeafe  to  B.  fhall  begin  j  but  in  the  other  cafe  the  leafe  to  B.  is  not 
to  begin  till  after  the  end  and  expiration  of  the  twenty-one  years, 
which  cannot  be  ended  but  by  effluxion  of  time. 

The  bifhop  of  Bath  and  Wells,  18  //.  8.  made  a  leafe  In  writing  6  Co.  34. 
to  A.  and  B.  for  fixty  years ;  provifo,  that  if  the  faid  A,  and  B.  5'''''  ^^^' 
die  within  the  faid  term  of  fixty  years,  that  then,  after  the  death  of  BathanT 
of  the  faid  A.  and  B.y  and  of  the  longer  liver  of  them,  it  fhall  be  Weiis'scafft, 
lawful  for  the  faid  bifhop  and  his  fuccefTors,  to  enter  into  the  faid  2^*/'^'*^ 
lands:  A.  dies;  the  bifhop  dies:  and  his  fuccefibr,  22  H,. 2,.  de- 
mifes  the  faid  lands  to  C,  habend.  cum  pojl  five  per  mortem yfurfum 
redd'ttionem,  vel  forisfaB.  prad.  l&.vacare  ccntigerit,  for  fixty  years, 
with  confirmation  of  the  dean  and  chapter;  and  then  B.  dies 
within  the  fixty  years,  and  the  grantee  of  the  bifhop  would  avoid 
this  leafe  to  C,     i.Becaufe  being  limited  to  begin  upon  one  of 
three  events,  viz.  death,  furrender,  or  forfeiture,  none  of  which 
happened,  it  could  not  begin  at  all ;  for  it  was  not  determined  by 
the  death  of  A.  and  B.y  within   the  fixty  years,  as  all  the  court 
agreed,  but  continued  till  the  lefTor  or  his  fuccefTors  entered ;  for 
fo  it  was  exprefsly  provided  by  the  leafe,  and  that  was  a  mere 
condition,  and  not  a  limitation  ;  and  then  the  fecond  leafe,  as  was 
argued,  cannot  begin  at  all,  or  at  leaft  the  time  thereof  fhall  run 
on  from  the  death  of  B.  the  furvivor.     But  it  was  adjudged  the 
fecond  leafe  was  good ;  for  it  was  not  only  limited  cuin  per  mortem^ 
Jurfum  redditionemy  isc.  the  firft  leafe  fhould  determine,  but  alfo 
cum  pofi  mortem  vacare  coniigerit ;  fo  that  this   fecond  leafe  may- 
well  begin  when  the  firft  term  by  effluxion  of  time  is  run  oxit  poji 
mortem  of  the  parties.     And  this  differs  from  a  remainder  limited 
to  one  after  the  death  of  another  :  there,  it  ought  to  begin  imme- 
diately after  the  death,  without  any  interim ;  but  here,  it  fhall  not 
begin  till  after  the  firft  term  run  out  pofi  mortem,  whenever  in  fuch 
manner  vacare  contigerity  and  is  a  good  leafe  prefently  in  point  of 
intereft,  to  take  effeft  in  pofTeffion  whenever  the  firft  leafe,  by  any 
of  thefe  accidents,  happens  to  be  at  an  end,  and  is  a  good  interefie 
termini  in  the  mean  time.     And  this  conftruftion  ought  to  ba 
made,  to  fupport  the  leafe,  becaufe  it  fhall  be  taken  moft  ftrongly 
^gainft  the  lefTor,  and  for  the  benefit  of  the  leffee. 

If  A.y  reciting  that  B.  hath  a  leafe  for  years  of  fuch  lands,  tieniU  pl» 
4emife5  the  fame  lands  to  C.  for  years,  to  begin  after  the  end  or  ^ 
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determination  of  the  faid  leafe  to  J?.,  where  in  truth  B.  hatn  not 
any  leafe  at  all  of  thofe  lands,  the  leafe  to  C.  (hall  begin  prefently; 
for  in  judgment  of  law,  a  void  limitation  and  no  limitation  is  all 
one.  So,  if  he  recites  a  leafe  which  in  con{lru6tion  of  law  appears 
after  to  be  void,  or  mifrecites  a  good  leafe  in  a  point  material, 
habetid.  from  the  end  of  the  faid  leafe,  this  new  leafe  fhall  begin 
prefently ;  though  v/here  the  firft  leafe  is  good  in  law,  and  only 
mifrecited  in  a  point  material,  the  new  leafe  can  begin  prefently 
only  in  enumeration  of  years,  not  in  intereft,  till  the  end  of  the 
firfl  leafe  j  for  in  thefe  cafes  the  commencement  of  this  new  leafe, 
being  referred  to  a  thing  which  is  not,  cannot  be  any  ways  afcer- 
tained  or  governed  thereby,  and  then  it  is  as  if  no  fuch  recital  had 
been,  which  would  have  left  the  leafe  to  begin  prefently,  as  the 
ftrongeft  conftruftion  againft  the  leflbr,  fince  there  is  nothing  now 
to  afcertain  or  determine  its  beginning  at  any  other  time. 

[SeePreflon  oa  Eftates,  ch.  "  Eftates  for  Years."] 

So,  where  the  queen-mother,  having  the  inheritance  of  certain 
lands  fettled  on  her  for  her  jointure,  14  Car.  i.  reciting,  that 
whereas  Queen  E/iz.  22  April  in  the  42d  year  of  her  reign,  had 
demifed  thofe  lands  to  fuch  a  one,  ^r.,  (whereas  the  leafe  intended 
was  in  truth  t^zEHz.)  the  faid  queen-mother  did  thereby  demife 
the  faid  lands,  to  begin  after  the  end  or  determination  of  the 
eftate  granted  to  the  other  ^^'r  literas  patetites  pr&diBaSyiox  twcwiy" 
one  years  ;  and  the  queftion  upon  this  mifrecital  was,  when  the 
fecond  leafe  for  twenty-one  years  fhould  begin  }  whether  after  the 
expiration  of  the  firft  leafe  made  32  ^//z.  though  falfely  recited 
to  be  made  42  Eliz.P  or  whether  it  fhould  begin  prefently? 
It  was  adjudged,  that  for  this  mifrecital  the  fecond  leafe  fliould 
commence  prefently ;  and  fo  the  lelTee  was  obliged  to  pay  a 
rent  of  60/.  per  annum  for  the  whole  tv/enty-one  years,  though 
he  had  nothing  in  the  lands  all  that  time.  And  this  judg- 
ment given  in  C.  B.  was  afterwards  affirmed  upon  error  in 
B.R.  And  in  this  cafe  the  court  agreed,  that  if  the  date  of 
the  recited  leafe  only  had  been  miftaken,  and  the  fecond  leafe 
had  been  of  the  lands,  habend.  after  the  expiration  or  determin- 
ation of  the  eftate  or  leafe  of  the  firft  leffee  generally,  in  fuch 
cafe  the  fecond  leafe  had  been  good,  and  Ihould  not  have  begun 
before ;  for  then  there  had  been  fufficient  certainty  for  the 
time  of  its  commencement,  and  then  utile  per  inutile  non  'vitiatur  ; 
but  here  being  limited  to  begin  after  the  determination  of  the 
eftate  granted  per  litems  patentes  pradiclas^  where  there  were  no 
fuch  letters  patent,  and  fo  the  relation  idle  and  null,  the  fecond 
leafe  begins  prefently,  as  if  no  fuch  recital  or  relation  had  been, 
and  there  is  no  utile  at  all ;  for  it  is  tied  up  to  begin  after  a  leafe 
which  is  not.  And  as  to  Periam^s  opinion,  that  if  I  let  lands  to 
B.  to  begin  after  the  expiration  of  a  leafe  thereof,  v^hich  I  have 
made  to  J.  S.,  where  in  truth  I  have  made  no  leafe  to  J.  S.,  that 
the  leafe  to  B.  fhall  never  begin  ;  this  was  denied  to  be  law,  and 
againft  the  current  of  all  authorities.  The  court  further  faid,  the 
principal  cafe  here  differs  from  Withers  and  Cajfons,  cafe,  where 

one 
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one  made  a  leafe  for  years,  habend.  a  fejlo  purificatiotiis,  and  after 
by  deed,  reciting  that  he  had  made  a  leafe  to  commence  afejla 
anttunciationis,  granted  the  reverfion  to  another,  and  that  grant  held 
good  :  for  in  the  grant  in  the  reverfion  the  mifrecital  of  the  par- 
ticular eftate  is  not  material  in  the  cafe  of  a  common  perfon,  fo 
long  as  he  hath  a  reverfion  in  him ;  but  here  in  the  principal  cafe 
one  term  is  recited  to  give  certainty  to  the  commencement  of 
another,  and  is  tied  up  by  fuch  precife  words  to  begin  after  the 
determination  of  the  leafe  granted  by  the  faid  recited  letters 
patent,  that  this  cannot  be  referred  to  a  leafe  that  varies  in 
the  date,  though  agreeing  in  other  circumftances  (which  yet 
is  not  here,  for  the  certainty  of  the  term  to  B.  is  not  recited):  and 
though  a  leafe  is  good  without  a  date,  yet  when  a  leafe  is  recited 
to  be  of  fuch  a  date,  a  leafe  which  bears  another  date  cannot  be 
faid  to  be  fuch  recited  leafe ;  fo  that  the  leafe  here  muft  begin  pre- 
fently  *,  which,  by  the  way,  makes  the  grant  good,  either  to  pafs  the 
reverfion  with  attornment,  or  being  by  indenture,  to  take  effe£t 
upon  the  furrender,  forfeiture,  or  other  determination  of  the  firft 
term ;  and  fuch  recital  makes  no  eftoppel  either  againft  the  lefTor 
or  leflee,  or  any  claiming  under  them  •,  or  if  it  fliould,  yet  the  jury  Vajgh.  Sj. 
are  not  eftopped  to  find  the  truth  ;  and  then  the  court  (hall  judge  ^^"^'  ^4' 
accordingly. 

And  this  rule,  that  if  the  former  leafe  be  mifrecited  in  the  Vaugb.  73. 
date,  ^c.  and  a  new  leafe  made,  to  begin  after  the  expiration  of  So.    Row 
the  faid  recited  leafe,  that  fuch  new  leafe  (hall  begin  prefently,  fn„ton""'' 
holds  as  well  in  the  leafe  itfelf  as  where  the  jury  find  an  inden-  Dyer,  93. 
ture  of  leafe,  whereby  it  is  recited,  that  the  leflxir  made  fuch  p'-^S. 
former  leafe  of  fuch  date,  and  under  fuch  rent,  without  finding  pai^'er't* 
it  fo  in  fa£t,  but  only  by  way  of  recital  in  the  deed  :  fuch  fecond  cafe. 
leafe  fhall  in  conftrudion  of  law  be  adjudged  to  begin  prefently,  ^^°'  ^''^*  ^ 
though  in  the  deed  it  is  limited  to  begin  after  the  expiration  of      ^* 
the  firfi:  leafe  fo  recited ;  becaufe  the  jury  do  not  actually  find  the 
firft  leafe,  but  only  a  recital  of  it  in  another  deed,  which  recital 
may  be  falfe,  for  ought  appears  to  the  court ;  and  then  the  fecond 
leafe  (hall  begin  prefently,  as  if  no  fuch  firft  leafe  were  at  all, 
fince  the  not  finding  it  effedlually  is,  as  if  there  were  none  fuch 
made. 

King  Hefi.  8.  in  the  31ft  year  of  his  reign,  leafed  lands  to  one  2  Roll. 
for  twenty-one  years,  and  after  granted  the  reverfion  to  a  biftiop,  ^\'  55- 

,  .  ■'.  ,;     1       ,        1  -I'll  11        Hallwelland 

who,  reciting  all  the  lands  contained  in  the  letters  patent,  and  the  Aykwonh. 
land  itfelf  before  leafed,  by  name,  and  reciting  the  letters  patent 
thus,  that  whereas  if".  8.  by  his  letters  patent,  dated  20  H.  8., 
where  in  truth  they  were  dated  31  i/.  8.,  and  alfo  mifreciting  the 
day  of  the  date,  grants  all  the  lands,  tenements,  ^c.  to  the  firft 
lellee  for  a  certain  number  of  years,  pojl  exp'irationem  hiijufmodi 
liter  arum  patentium:  in  this  cafe  it  feems,  that  the  date  being  mif- 
taken,  and  the  commencement  of  the  new  leafe  referred  to  the 
expiration  of  the  faid  letters  patent,  when  in  truth  there  were  no 
fuch  letters  patent  as  were  recited,  the  fecond  leafe  ftiall  begin 
prefently,  and  fo  by  acceptance  thereof  will  amount  to  a  furren- 

6  '  der 
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dcr  of  the  firft  :  it  would  have  been  different.  If  the  fecond  leafs 
had  been  limited  to  begin  after  the  end  of  the  firft  term  gehe- 
rally. 

2.  With  regard  to  other  Ciircumftances  taken  Noticfe  of  in  the 
Deed  of  Leafe,  whereby  to  afcertain  the  Cbmmencement 
thereof. 

As  to  other  collateral  cit-cumftancfes  taken  notice  of  in  the  deeil 
of  leafe  in  order  to  afcertain  the  commencement  thereof,  thefe 
ire  various,  accotding  to  the  agreement  of  the  parties. 
2  Uon.  S6.  Thefefore,  if  oile  makes  a  leafe  for  years  to  another  for  fo 
Godb.z5.  nnany  years  as  J.  S.  (hall  name,  this  at  the  beginning  is  uncer- 
45.  b.  ^^hi  •,  but  when  J.  S.  hath  named  the  years,  this  afcertains  the 
Co.  155.  commencement  and  continuance  of  the  leafe  accordingly,  and  in 
6 Co.  35.      ^i^g  mean  time,  if  the  leflee  enters,  he  feems  to  be  tenant  at  will. 

i  low*  O* 

373. 524.  (But  quaere  if  by  fuch  entry  before  the  commencement  of  the 
Roll.  Abr.  leafe  he  is  not  a  difleifor,  as  other  leflees  are  who  enter  before 
""*  their  time  ?)  But  if  the  leafe  had  been  made  for  fo  many  years  as 

the  executol's  of  the  leflbr  ftiould  name,  this  could  not  be  made 
good  by  any  nomination,  becaufe  to  every  leafe  there  ought  to  be 
a  leflbr  and  leflee  ;  and  here  the  nomination  which  afcertains  the 
commencement  not  being  appointed  till  after  the  death  of  the 
lefl'or,  makes  the  leafe  defedlive  in  oiie  of  the  main  parts  of  it, 
viz.  a  leflbr,  and  therefore,  of  confequence,  muft  be  void  ;  which 
is  alfo  the  reafon  that  in  the  firft  caft  the  nomination  ought  to  be 
made  in  the  lifetime  of  the  leflbr,  and  not  by  jf.  S.  after  his  death, 
for  then  it  will  be  void. 
Co.  Lit.  If  a  perfon  makes  a  leafe  for  fo  many  years  as  he  fliall  livd,  or 

4»'  ''•  the  parfon  of  D.  makes  a  leafe  of  his  glebe  for  fo  many  years  as 

84V  '  ^^  ^"^^^  ^^  parfon  there,  thefe  leafes  are  faid  to  be  abfolutely  void, 
for  the  uncertainty  of  their  continuance ;  becaufe  none  can  fay 
how  long  the  leflbr  will  live,  or  be  parfon  ;  and  then  it  cannot  be 
a  leafe  for  years,  when  by  no  pOflTibility  the  number  of  years  can 
be  alcertained.  But  if  the  leafe  wei'e  for  twenty-one  years,  or 
any  otlier  certain  number  of  years,  if  the  leflj3r  ftiould  fo-  long 
live,  or  Continue  parfon,  or  if  J.  S.  fiiould  fo  long  live,  thefe  arc 
good,  becaufe  the  leafe  at  firft  is  certain  for  the  determinate  num- 
ber of  twenty-one  years,  though  the  death  of  J.  S.  may  deter- 
mine it  fooner  -,  and  that  is  a  common  and  ufual  limitation,  and 
feems  to  have  been  introduced  to  obviate  the  objection  of  uncer- 
tainty in  the  other  manner  of  leafing.  But  even  in  that  cafe  it 
fhould  feem  that  the  leflee  wiii  be  tenant  at  will,  or  if  livery  wertf 
made,  will  be  tenant  during  the  life  or  incumbency  of  the  leflbr, 
and  fo  have  the  freehold  in  him,  though  for  want  of  certainty  irt 
the  number  of  years,  he  cannot  be  faid  leflee  for  years. 
5  Co.  7.  One  made  a  leafe  of  Blachacre  to  ji.  for  ttn  years,  and  of 

•Moor,  pi.     lyhiieacre  to  B.  for  twenty  years,  and  after  by  indenture  reciting 
Eiiz.  199?     hoth  leafes  makes  a  leafe  to  C.  oi Blackacre  and  IVhiteacre  for  forty 
»Le(4i,io5.  years,  habend.  after  the  end  or  determination  of  the  faid  feverat 
demifes  made  to  A,  snd  B.^  and  then  the  leafe  to  A.  of  Blackocre 

4  determines  \ 
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determines ;  and  if  the  leafe  to  C.  therein  (hould  begin  prefently, 
or  if  C.  mufl  wait  the  determination  of  the  other  leafe  to  B.  like- 
"^vife  before  liis  leafe  ftiould  cohimence,  was  the  queftion  ?  And, 
it  was  urged,  that  this  leafe  Ihould  begin  all  at  one  time,  and  not 
have  feveral  commencements.  But  it  was  adjudged,  that  this 
leafe  to  C.  in  Blackacre  fhould  begin  prefently  ;  for  the  hahend. 
ihall  be  taken  refpeEltve  reddendo  Jmgula  ftngul'is^  viz,  that  the  firit 
leafe  of  Blackacre  to  C.  for  forty  years  (hall  begin  prefently  after 
the  determination  of  the  firft  leafe  thereof  made,  and  fo  for 
Whiteacrcy  when  the  firfh  leafe  thereof  determines  :  becaufe  every 
deed  (hall  be  taken  ftrongeft  againlt  the  leflbr  or  grantor,  and 
mod  beneficially  for  the  leflee  or  grantee,  the  reverfe  whereof 
Would  happen  in  this  cafe  without  fuch  conIlru6lion,  and  it 
would  be  againft  the  plain  intent  of  the  parties,  to  let  in  the  leflbr 
to  the  pofl'effion  and  enjoyment  of  the  lands  comprifed  in  the  firfl: 
leafe,  till  the  fecond  leafe,  which  had  no  relation  thereto,  were 
determined. 

In  ejedtment  the  plaintifl^  declared,  that  J.  S.  demlfed  to  him  Vent.  137. 
per  quodd.  fcriptum  ohligatorium  fuch  lands,  hahend,  a  die  datus  in-  ~'^?'''  ''9^* 
denture  pradiB.;  on  not  guilty  pleaded,  it  was  found  and  adjudged  Fitzgerald* 
for  ;he  plaintiff  in  Ireland:  and  it  being  afligned  for  error  here, 
that  there  was  no  time  fpecified  when  this  leafe  fhould  begin;  for 
it  was  hahend.  u  ate  datus  indenture  pradiEl.^  and  no  indenture  was 
mentioned  before,  but  only  fcriptum  ohligatorium ;  it  was  refolved, 
that  the  writing  fhould  be  intended  an  indenture,  though  impro- 
perly called  fcriptum  ohligatorium;  for  every  deed  obligeth  ;  or  if 
it  fliould  not  be  intended  an  indenture,  then  it  begins  prefently, 
as  if  it  had  been  from  an  impoflible  limitation,  as  the  40th  of  Zept, 
or  fuch  like. 

Copyhold  land  was  granted  to  A.^  B.^  and  C  for  their  livesyj/r-  Lev.  ao. 
cejftve:  and  then  the  lord  grants  and  demifes  the  faid  land  to  D.  ChamreiE 
for  forty  years,  after  the  death,  furrender,  forfeiture,  or  other  ^sid.  165'. 
determination  of  the  eftate  toA.yB.y  and  C;  then  A.  and  B.  die,  S.  c.  by  the 
C.  marries,  and  dies  ;  and  his  wife  holds  herfelf  in  for  life  by  the  ^^^V^^ 
cuftom,  as  her  free-bench,  and  dies ;  and  if  the  leafe  for  forty  candie.* 
years  fliould  commence  from  the  death  of  the  hufoand  or  the  [Adjourn, 
wife,  was  the  queftion  ?  for  if  it  fhould  begin  from  the  death  of  t"both"f 
the  hufband,  it  would  be  now  ended,  and  fo  the  ejedlment  not  porters  ] 
maintainable ;  if  from  the  death  of  the  wife,  there  would  be  yet 
twenty  years  of  the  leafe  to  come  :  And  per  curiam,  though  the 
law  will  in  general  fupply  thefe  words,  ivhich  Jhould  firfl  happeriy 
fo  that  the  leafe  flibuld  begin  upon  the  death,  forfeiture,  furren- 
der, or  other  determination,  which  fhould  firft  happen,  yet  in 
this  cafe  it  fhall  not  begin  till  after  the  death  of  the  wife,  for  that 
i«  the  firft  efFcdlual  determination  thereof:  for  it  does  not  deter- 
mine to  any  purpofe  by  any  of  the  other  ways,  fince  the  wife  is 
in,  in  continuance  of  her  hufband's  eftate,  for  life ;  and  it  can- 
not reafonably  be  intended  that  this  leafe  fhould  begin  during  the 
continuance  of   the  precedent  eftate,  which  by  poflibility  may 
continue  longer  than  the  forty  years  \  for  the  wife  may  outlive  the 
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forty  years,  and  then  the  leafe  for  forty  years  from  the  death  of 
the  hufband  would  be  void. 

So,  in  a  late  cafe,  where  B.  had  a  leafe  of  twenty-one  years  of 
copyhold  lands,  to  commence  after  the  determination  of  the 
eftate  which  A.  at  that  time  had  therein,  and  the  widow  of  A. 
being  entitled  to  her  free-bench,  and  happening  to  outlive  her 
hufband  twenty-one  years,  it  was  held  by  my  Lord  Chancellor, 
that  the  eflate  of  the  wife  was  only  an  excrefcence  of  her  huf^ 
band's  eftate,  which  did  not  determine  till  the  wife's  death,  at 
which  time  the  leafe  made  to  B.  ftiould  commence,  and  continue 
for  twenty-one  years. 

3.  The  Certainty  of  Leafes  for  Years  as  to  their  Continuance. 

As  to  the  certainty  of  leafes  for  years,  as  to  their  continuance, 
this  ought  to  be  afcertained  either  by  the  exprefs  limitation  of  the 
parties  at  the  time  of  the  leafe  made,  or  by  a  reference  to  foma. 
collateral  a£l,  which  may  with  equal  certainty  meafure  the  conti- 
nuance thereof,  otherwife  they  will  be  void. 

Therefore,  where  a  man  made  a  leafe  for  ten  years,  and  granted 
that  if  the  leflee,  his  heirs  or  affigns,  (hould  pay  to  the  leflbr  or 
his  afiigns,  fuch  a  parcel  of  tiles  at  the  end  of  every  ten  years 
next  enfuhig,  that  then  he,  his  heirs  or  affigns,  fhould  have  a 
perpetual  demife  of  the  premifes  from  ten  years  to  ten  years  con- 
tinually following,  and  out  of  the  memory  of  man  ;  this  was  held 
to  be  a  good  leafe  but  for  ten  years  certain  ;  becaufe  for  all  the 
years  to  come  it  was  uncertain  (befides  the  repugnancy  and  non- 
ienfe  of  the  words  extra  hominum  memoriam ) ;  for  the  payment  of 
the  tiles  was  to  precede  all  the  ten  years  that  ever  fhould  be,  and  fo 
muft  laft  to  the  end  of  the  world,  before  any  fecond  ten  years, 
by  virtue  of  the  leafe,  was  to  begin ;  and  then  to  be  fure  there 
could  be  no  ten  years  at  all ;  and  fo  all  the  other  ten  years,  being 
to  begin  upon  an  impoffible  condition  precedent,  can  never  take 
place  at  all,  but  are  abfolutely  void  and  idle. 

If  A.  lets  lands  to  B.  for  fo  many  years  as  B.  hath  in  the  ma- 
nor of  D.i  and  B.  hath  then  a  term  for  ten  years  in  that  manor, 
this  makes  Ah  leafe  to  him  good,  and  fixes  the  meafure  and  con- 
tinuance thereof,  fo  that  B.  (hall  have  the  lands  demifed  for  ten 
years.  So,  a  leafe  to  one  during  the  minority  of  J.  S.,  who  is 
then  ten  years  of  age,  is  a  good  leafe  for  eleven  years,  if  J.  S. 
fo  long  live  ;  for  if  he  die  fooner,  that  determines  the  leafe,  fince 
nothing  appears  to  extend  it  beyond  his  life,  and  his  minority 
ceafes  by  his  death. 

If  I  have  a  rent  of  20/.  per  annum  In  fee  ifluing  out  of  Black- 
acre,  payable  annually  at  the  feaft  of  Eajier,  and  I  grant  that  rent 
to  another  till  he  (hall  have  received  of  the  fame  rent  21/.,  the 
grantee  ihall  have  the  rent  for  twenty-one  years  certain,  becaufe 
the  land  is  a  certain  fecurity  for  20  J",  per  nnnum,  which  will  take 
up  twenty-one  years  certain  to  anfwer  21  A,  and  therefore  fo  long' 
the  grant  of  the  rent  (hall  have  continuance. 

But 
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But  if  a  man  lets  lands  of  the  value  of  20  j-.  per  annnm  till  21  /.  6  Co.  35. 
be  levied  of  the  ifTues  and  profits,  this  is  but  a  leafe  at  will  with-  ^  Leon.  157. 
out  livery,  becaufe  it  is  uncertain  whether  the  land  will  be  every  Lwe'"^*/: 
year  of  an  equal  value  ;  and  though  livery  (hould  be  made,  where-  Co.  Lit.  ^* 
by  he  will  have  a  leafe  for  life,  or  a  freehold  eftate,  yet  this  will  4-2-  a- 
be  determinable  upon  the  21/.  levied;  for  by  the  original  con-  piow/ay^?* 
trad  he  was  to  have  it  no  longer  than  till  the  money  levied. 

If  a  woman  be  enfietit  with  a  fon,  and  a  leafe  be  made  till  fuch  6  Co.  35, 
ifllie  ///  ventre  fa  mere  (hall  come  to  full  age,  this  is  a  leafe  only  at 
will,  and  cannot  be  any  leafe  for  years  ;  becaufe  it  is  uncertain 
when  or  whet'her  ever  the  fon  will  be  born,  and  confe'quently 
the  beginning,  continuance,  and  ending  of  this  leafe  is  uncertain  •, 
and  therefore  it  cannot  be  faid  any  leafe  for  years,  lince  it  is  to 
begin  prefently  as  a  leafe :  and  yet  nothing  appears  in  the  deed 
itfclf,  nor  is  there  fuch  a  reference  to  any  collateral  circumftance 
as  may  then  meafure  the  continuance  thereof. 

li  A.  feifed  of  lands  grants  to  B.  that  when  B.  pays  to  A.  20  s.  Co.  Lit. 
that  thenceforth  he  fliall  have  and  occupy  the  lands  for  twenty-  ^y^- 
one  years,  and  after  B.  pays  the  2ot.,-  this  is  become  a  good  leafe  rSl  auu* 
for  twenty-one  years  from  the  time  of  fuch  payment  mctde  ;  for  849. 
tliough  the  commencement  of  it  was  contingent  and   uncertain, 
and  depended  upon  B.'s  election  to  pay  the  los.y  yet  after  he  had 
paid  them,  this  takes  off  all  uncertainty,  and  fixoi-  the  commence- 
ment and  continuance  of  the  leafe. 

If  one  makes  a  leafe  to  J.  S.  for  twenty  years,  if  the  cover-  Plow,  2-3. 
ture  between  A.  and  B.  lliall  fo  long  continue,  this  is  a  good  leafe 
for  that  time  prima  faciey  though  the  diffblution  of  the  coverture 
may  determine  it  fooner.  And  there  alfo  it  feems,  t'-at  a  leafe  to 
one  generally  during  the  coverture  between  A.  and  B.  is  a  good 
leafe :  but  this  furely  can  be  no  other  than  a  leafe  at  will,  for  the 
uncertainty  how  long  the  coverture  will  continue  takes  off  from 
any  certainty  in  the  number  of  years  that  can  be  affixed  to  fuch 
leafe ;  and  confequently,  it  cannot  be  efteem.ed  any  leafe  for  years, 
more  than  where  it  is  for  fo  many  years  as  the  leffor  ihall  livf ,  or 
continue  parfon,  isjc. 

If  one  lets  lands  for  one  hundred  thoufand  days,  this  by  Bro.  is  14  H.  8. 13, 
a  good  leafe  for  that  time,  becaufe  the  meafure  and  continuance  ^f°-  '"•  , 
thereof  by  days  is  as  certain  as  it  would  be  if  it  were  for  fo  many        *"*'   ^' 
years  as  comprehend  thofe  days,  fince  days  are  part  of  and  go  td 
make  up  the  years  ;  though  it  fhould  feem  that  this  cannot  be 
properly  called  a  leafe  for  years,  becaufe  the  years  are  only  an  ac- 
cidental circumftance  in  the  enumeration  of  the  days,  not  any 
part  of  the  original  contrail  between  the  parties. 

If  a  man  makes  a  leafe  for  years,  without  faying  how  many,  6C0. 3r.6, 
this  fhall  be  a  good  leafe  for  two  years  certain,  becaufe  for  more  ^''°'  '■^• 
there  is  no  certainty,  and  for  lefs  there  can  be  no  fenfe  in  the  ' 

words. 

If  one  makes  a  leafe  for  ten  years  at  the  will  of  the  lefibr,  Bro.  tit. 
this  is  a  good  leafe  for  X.qx\.  years  certain,  and  the  laft  words  ^^'^''h^s 
void  for  the  repugnancy  by  Bro,      But  if  one  lets  lands  at  will  jZ!  a. 
for  a  year,  l^  fie  de  anno  in  anmm,  this  is  a  leafe  only  at  will  by 
Vol.  IV,  N  the 


the  firil  words,  and  the  lafl  words  being  repugnant  fhall  not  con- 
troul  them,  or  add  any  more  certainty  to  its  continuance. 

2  Roll.  If  a  man  Jeafes  lands  for  fuch  a  term  as   both  parties  fliall 
^^■■•^S'-     pleafe,  this  is  but  a  leafe  at  will,  bccaufe  what  that  term  will  be 

'  ^"  '  is  utterly  uncertain  ;  and  the  pleafure  of  the  parties  feems  to  be 
limited  to  attend  the  continuance  as  well  as  the  commencement 
and  firft  hxation  thereof. 
jBulf.  158.  A  parfon  made  a  leafe  of  his  rctlory  to  one  for  three  years,  and 
Roll.  Rep.  Cq  from  three  years  to  three  years,  and  lo  from  three  years  to 
Abr. 850?  three  years  during  his  lite;  or,  as  it  is  in  Ro/k^  for  three  years, 
Dyer, 24.  and  at  the  end  of  thofe  three  years  for  otiier  three  years,  ^Jic  dc 
tribus  antiis  in  Ires  aii/ios  during  ihc  life  of  the  lefTor.  The  whole 
court  held  it  clearly  a  leafe  for  twelve  years ;  but  by  Doddcridgey 
if  the  leafe  had  been  for  three  years,  and  fo  from  three  years  to 
three  years,  and  fo  from  the  faid  tlnce  years  to  three  years  ;  this 
had  been  but  a  leafe  for  nine  years,  becaufe  the  words  from  the 
faid  three  years  tie  up  the  relation  retrofpc£lively  to  the  three  years 
laft  mentioned,  which  made  in  all  but  fix  years,  and  then  there 
are  but  three  years  more  added,  which  make  the  whole  but  nine 
years ;  and  for  the  words  (during  the  life  of  the  leffor^ )  they  cannot  en- 
large it  to  any  further  certain  number  of  three  years,  by  reafon 
of  the  uncertainty  of  the  leflbr's  life ;  and  therefore,  beyond  the 
twelve  years,  or  nine  years,  it  amounts  only  to  a  leafe  at  will,  un- 
lefs  livery  were  made,  which  mull  necellarily  pafs  a  freehold  de- 
terminable upon  the  lelTor's  ileath. 

3  Keb.  760.       And  yet  in  one  book  where  a  leafe  was  made  for  three  years, 
768.   Fer-    ^^^  after  the  end  of  thofe  three  years  for  other  three  years,  ^  fic 

nnsrhani  v.  ,     .  ,    '  .  '  , 

Graves.         ^^'^  tribus  annis  in  ires  nnnos  during  the  life  of  the  lelTor  ;  this  was 

held  to  be  only  a  leafe  for  nine  yiiars,  becaufe  the  words  ^  fc  de 

tribus  annis  fhall  be  referred  to  the  three  years  laft  mentioned  ; 

for  otherwife   thefe  words  would  exclude  the  three  years  next 

after  the  fix  years,  and  make  tiie  three  lad  years  to  begin  after 

nine  years,  and  fo  make  a  chafm  in  the  leafe,  by  fluitting  out  the 

three  years  next  after  the  fix  years,  fo  as  for  the  three  laft  years 

it  (hould  be  only  a  future  intcrs;ft  ;  which  cafe  feems  to  be  of  a 

new  ftamp,  and  to  thwart  the  preceding  cafe,  as  to  the  refolution 

of  its  being  a  leafe  for  twelve  years ;  and  there  "Jones  and  Wild 

held,  that  a  leafe  a  tribus 'mniis  in  tres  annos  was   but   a  leafe  for 

three  years  to  commence  ;'/;  fiituro. 

%\.tv.i\\.        Error  of  a  judc;ment  in  ejcdlment  at  Lanea/ler,  where  the  cafe 

Man7h  fte     ^^^  ^  fpccial  verdicl  v/as  this  :  The  college  in  the  time  of  Queen 

V.  Tiaftord.   -feV/2:.  reciting  a  leafe  made  by  them  i  E.  6.  demifed  to  one  Traf- 

[a  Show,     ford  for  twenty-one  years  rendering  20/.  per  ann,  rent,  habendum 

31.  s.  c.      from  the  end  of  the  laid  term,  made  in  the  time  of  E.  6.,  and 

leafe  for  21    tHcn  follows  a  Condition  of  re-entry  for  non-payment  of  the  rent, 

years  to  the   and  after  that  a  covenant  and  grant,  that  after  the  faid  twenty- 

anTaftTrin'  ^^^^  ye^rs  ended  the  leffce  (liail  have  the  land  for  other  twenty- 

the  fame       onc  ycars,  and  fo  from  twenty-one  years  to  twenty-one  years,  till 

leafe  a  cove-  ninety-nine  years  are  pad  thence  next  enfuing  fhall  be  complete 

the  leflee       "^^^  ended  \  and  it  was  found  that  there  was  no  leafe  made  in  the 

ihaii  have      time  of  E,  6.j  and  tliat  fince  the  date  of  the  leafe  made  in  the 

The  lands  (ox  time 
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time  of  Queen  Ellz.  more  than  ninety-nine  years  are  pafTdd,  but  21  years 

from  the  end  of  the  term  of  twenty-one  years  ninety-nine  years  "^o^e  after 

are  not  yet  come ;  fo  that  the  queition  was  only,  if  the  lefTee  (hall  [ioVo/'t"e 

have  ninety-nine  years  in  all  from  the  time  of  the  date  of  the  leafe  faid  term, 

tempore  Eliz.  or  ninety-nine  years  over- and  above  the  firft  twenty-  ^"'^  fofrona 

one  years?  for  it  was  agreed,  that  though  no  number  of  twenty-  until  9*9 

one  years  will  center  in  ninety-uine,  yet  the  term  fliall  lad  for  years  be 

ninety-nine  years,  which  is  a  certain  term,  and  the  odd  years  ftiall  '^"'?'''^'* . . 

be  rejected.     And  it  was  adjudged  at  Lancajieff  that  the  leflee  fhall  and  adjudg- 

have  ninety-nine  years  bclides  the  firft  twenty-one  years,  which  ed  good,  and 

fhall  not  be  accounted  parcel  of  them,  and  that  by  reafon  of  the  l"^."*^*" 

word  thence;  for  if  it  fl70u!d  be  from  the  making  of  the  leafe  net  one,  viz. 

tempore  Eliz.  it  would  ht  hence  ;   hut  thence  is  a  word  which  de-  foi  21  years, 

notes  another  time,  not  the  prefent  time,  and  fo  thence  rftufl  refer  ^"'^  *  "s  ^'^ 

to  the  making  of  the  firft  twenty-one  years,  becaufe  there  is  no  befides.J 
other  time  to  which  it  can  refer,  there  being  no  leafe  at  all  i  E.6. 
to  which  it  can  refer,  and  fo  the  term  is  not  yet  expired  ;  and 
of  that  opinion  was  the  whole   court,    and  the  judgment  w^as 
affirmed. 

if  a  man  makes  a  leafe  for  a  year,  and  fo  from  year  to  year.  Plow.  173,- 

qiiamdiu  ambabus  partibiis  placuerll.,  this  is  a  leafe  for  two  years  ^^'  ^"* 

certain  at  leaft  ;  and   at  moft,  after  three  years,  this  is  but  an  6C0.3;. 

eftate  at  will :  fo,  if  a  parfon  makes  a  leafe   for  a  year,  and  fo  Cro.  Jac. 

from  year  to  year  as  long  as  he  fliall  continue  parfon,  or  as  long  3°s. 

as  he  (hall  live  ;  this  is  a  leafe  for  two  years  at  leaft,  if  he  lives  rou.  Abrl 

and  continues  parfon  fo  long  ;  and  after  the  two  years,  or  at  moft  851. 

after  three  years,  but  an  eftate  at  will  for  the  uncertainty,  unlefs  ^7^/  ' 

livery  be  made.  Lutw.  214, 

One  made  a  leafe  for  three  years,  and  after  for  three  years,  and  Noy,  143. 

fo  from  three  years  to  three  years  until  ten  years  be  expired  :  this  ^'■''''-  •'^'"^* 

was  refolved  to  be  a  leafe  but  for  nine  years  ;  and  that  the  odd  g^^"  ^^^ 

year  (hould  be  rejecled,  becaufe  that  cannot  come  to  fall  within  Leares,49. 

any  three  entire  years  according  to  the  limitation,  which  in  this  ^'"''^*  ^73« 

cafe  is  to  be  taken  all  together  as  one  year,  elfe  fo  much  of  the  \  q^  j^. 

limitation,  as  cannot  come  within  that  defcription,  muft  be  2  Lev.  24*, 
reje6ted.  And  this  feems  to  agree  with  Brook  and  Plowden^  who 
in  general  hold  a  limitation  in  thai:  manner  from  year  to  year  for 
forty,  fifty,  or  one  hundred  years  to  be  a  good  leafe  for  the  whole 
term,  becaufe  this  is  no  fuch  break  of  an  odd  year,  at  the  latter 
end  of  the  leafe,  as  there  is  in  the  other  cafe. 

One  made  a  leafe  de  anno  in  annum^   qumjidiu  ambabus  partibus  Cro.  Y\\z. 

pJacuerit :  this  was  agreed  by  all  to  be  a  leafe  certain  for  two  years  :  775:.  •^s^ri 

but  there  the  leffee  entered  and    occupied  for  two  years,  and  j^^j.  ^_" 

alfo  for  part  of  the  third  year,  and  then  died  j  and  for  rent  Sid.  423. 

arrear  for  part  of  the  third  year  debt  was  brought  againft  his  exe-  ^1^^^^-/,^^' 

Gutors  ;  and  upon  nihi/  debtt  pleaded,  and  verdict  for  the  plaintiff,  v.  Mafon. 

it  was  moved  in  arrcft,  bfc.  that  after  the  two  years,  this  being  a  Keiiw.  63. 
leafe  at  will  determined  by  his  death,  and  then  no  adion  lies  for 
the  rent  of  the  third  year  ;  and  of  this  opinion  was  Popham.  But 
it  was  held  by  Gaivdy  and  Fenner,  that  though  at  firft  this  was  a 
leafe  certain  but  for  two  years,  yet  wheia  he  occupied  part  of  the 
third  year,  this  was  then  become  a  leafe"  certain  for  thnt  year  alfo, 
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fo  that  neither  of  them  could  avoid  it ;  for  otherwife,  after  that 
the  lefTee  hath  been  at  great  charges  in  manurance,  the  IcfTor,  bj-" 
a  determination  of  his  will,  might  ftrip  him  of  all  his  profit, 
^ill-  7  Ann.        A  parol  leafe  was  made  de  an/ro  i/i  nnntiWy  quaiJidhi  amhahus  par- 
m  B.  R.       j^y^^^j.  piacuerit ;  it  was  adjudged  that  this  was  but  a  leafe  for  a  year 
Hackett.       Certain,  and  that  every  year  after  it  was  a  fpringing  intereft,  arifing 
2SaJk.4i4.  upon  the  firft  contrail  and  parcel  of  it;  fo  that  if  the  leiTee  had 
b'th  ^^     occupied  eight  or  ten  years,  or  more,  thefe  years,  by  computation 
ofLegg  V.     from  the  time  paft,  made  an  entire  leafe  for  fo  many  years;  and 
Strudwick.     if  rent  was  in  arrear  for  part  of  one  of  thofe  years,  and  part  of 
another,  the   leflbr  might  diftrain  and  avow  as  for  fo  much  rent 
arrear  upon  one  entire  leafe,  and  need  not  avow  as  for  feveral 
rents  due  upon  feveral  leafes,  accounting  each  year  a  new  leafe. 
It  was  alfo  adjudged,  that  after  the  commencement  of  each  new 
year,   this  was    become  an   entire   leafe    certain    for  the    years 
pad,  and  alfo  for  the  year  fo  entered  upon  ;  fo  that  neither  party 
could  determine  their  wills  till  that  year  was  run  out,  according  to 
the  opinion  of  the  two  judges  in  the  lall  cafe.     And  this   feems 
no  way  impeached  by  the  Itatute  of  frauds  and  perjuries,  which 
ena£ts,  that  no  parol  leafe  for  above  three  years  fhall  be  accounted 
to  have  any  other  force  or  effefi:  than  of  a  leafe  only  at  will :   for 
at  firft,  this  being  a  leafe  certain  only  for  one  year,  and  each  ac- 
cruing year  after  being  a  fpringing  intereft  for  that  year,  it  is  not 
a  leafe   for  any  three  years  to  come,  though  by  a  computation 
backwards,  when  five  or  fix  or  more  years  are  paft,   this  may  be 
faid  a  parol  leafe  for  fo  many  years;  but  with  this  the  ftatute  has 
nothing  to  do,  but  only  looks  forward  to  parol  leafes  for  above 
iKeb.  16.    three  years  to  come.     And   this  opinion,   in  the  principal  cafe, 
feems  to  be  confirmed  by  a  like  refolution  of  the  court,  where  the 
plaintiff  declared,  that  he  retained  the  defendant  an7io  1657  for 
one  year  then  next  enfuing,  and  fo  from  year  to  year,  qtiamdiii 
amhnbus partibtis  plnciierit ;  and  laid  it,  that  a7mo  166 1,  the  defend- 
ant withdrew  himfelf  from  his  fervice  for  a  month,  per  quody  isc. 
'And  the  court  held,  that  though  the  retainer  at  firft  M-as  for  a 
year  certain,  yet  after  every  other  year  begun,  the  retainer  held 
for  that  year  alfo,  and  gave  judgment  for  the  plaintiff. 
iSaik.415.       And  yet  there  are  other  cafes  in  which  it  feems  to  have  been 
[A  leafe       hcId,  that  a  leafe  made  de  anno  in  annum,  quamditt  ambahtts  partibtis 

was  granted     ^/-^-i^r  ■       ^   c   n.  a      c  -k      r 

«  to  hold  piactierity  is  a  ieaie  tor  two  years  certam  at  nrlt,  and  after  a  leale 
"  irom  Ml-  for  every  feveral  year  that  the  lefiee  holds  on  ;  and  that  if  upon 
''  ^^^^\"'a^"  fuch  leafe  three  years  rent  be  in  arrear,  the  declaration  muft  be 
"  one  whole  of  feveral  leafes  for  fo  many  years  as  were  paft.  And  it  is  held, 
"  year,  and  that  to  ouft  the  lefiee  there  muft  be  half  a  year's  warning  given  [a), 
\\  o*^  thee'**  ^"<^i"''S  "^^  the  expiration  of  the  year;  and  that  unlefs  fuch  warn- 
'«  years,  or  ing  be  given,  it  will  be  evidence  of  an  agreement  to  hold  for  ano- 
•|  any  fuch  ther  year  {b).  However,  it  appears  from  all  the  cafes,  that  there 
"  term"of      ^^  y^t  "°  uniform,  unanimous  opinion  fettled  as  to  this  matter. 

*'  ycirs  as  the  pr.rtic3  (hould  think  fit  and  agree,  on  yielding  and  paying  for  the  faid  one  year,  and  from 
*'  thence  yearly  and  every  year  during  fuch  term  or  terms  as  fliould  be  thereafter  granted,  35/. /icr 
**  a;;»i'w."  According  to  V/ilfon's  report,  this  was  adjudged  to  be  a  leafe  for  tw:)  years.  Harris  v. 
Evara,  1  V/ilf.  2.62.  liut  according  to  Ambler,  who  was  of  counfel  in  the  caufe,  it  was  holden  to  be  a  _ 
leafe  fcr  one  year  oi.Iy  without  a  fubfequent  agreement;  for  if  it  hr.d  been  doubtful  under  the  words  of 
ihe  t^iLendum,  thoTr  under  the  refervation  fully  explained  them.  Ambl.  529.  If  we  fuppofe  the  court 
t«  U-  alXj  li.ig  to  sil.Terent  periods  of  time  Ir  thefe  reports  j  in  the  former,  to  the  time  paft,  to  the  time  , 

ths 
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the  tenant  had  aftually  occupied  ;  in  the  latter,  to  his  eft.ite  at  the  commencement  of  the  leafe ;  both  re- 
ports may  be  correft,  and  there  will  be  no  contradiction  between  them.  For  it  is  now  clear  that  a  leafc 
for  a  year,  and  jo  for  juch  further  term  as  the  partia  jh.dl  agree  upon,  ot,  from  year  to  f:ar,  a:  long  as  both 
parties  pall  pleaje,  is,  with  a  view  to  its  prel'ent  extent,  a  le.ile  tor  a  year  certain,  and  nj  moie  ;  though 
with  a  view  to  the  time  which  has  elapted,  to  the  number  of  years  the  tenant  has  occupieJ,  it  is  con* 
fidered  as  an  ellate  for  all  that  time  including  the  current  year.  In  the  cafe  of  Agard  v.  King,/</^r<3, 
where  the  court  are  made  to  fay,  that  fuch  a  leafe  was  a  leafe  certain  at  frft  for  tivo  years,  it  is  to  be 
remembered,  that  they  were  not  conlidering  the  prefent,  but  the  paft  eitate  which  the  tenant  had  : 
what  they  fay  therefoie  nwiX  be  taken  to  be  with  refeience  to  that,  and  to  import  nothing  more  than 
that  it  was  at  firft,  that  is,  upon  the  expiration  of  the  two  years,  a  leafe  for  thofe  two  years,  whatever 
It  might  be  as  to  the  third  vear  which  the  tenant  had  entered  upon,  and  upon  whicn  only  the  queftion 
in  that  cafe  arofe.  And  fo  in  the  cafe  of  Bellafis  v.  Burbridge,  leferred  to  in  Salk.  41  3.  and  fully  le- 
ported  in  Lurw.  213.  the  lelTee  under  a  demife  for  i  year,  and  {o  from  year  to  year,  &c.  had  occupied 
one  year,  and  part  of  another  ;  and  the  court  fay,  that  this  was  a  good  leale  for  two  years  at  leaft  ;  that 
is,  that  the  tenant  h.rving  continued  the  occupation  pare  of  another  year,  the  leafe  was  thereby  become  a 
good  leafe  for  that  year  j    not  that  the  leafe  by  the  terms  of  it  was  originally  and  in  its  creation  a  leafe 

for  two  years  certain And  noiwithitanding  the  puzzle  and  contrariety  of  opinion  in  the  books  with 

refpedl  to  thcfe  running  leafes,  the  law  is  now  conlidered  as  fet'led  agreeably  t)  the  cafe  of  Legg  v. 
Racket  or  Srrudwick,  above  reported.  They  are  leafes  for  one,  two,  or  morf  years,  according  to  the 
form  of  the  leafe,  dependent  for  their  further  continuance  upon  the  will  of  the  parties.  If  it  be  the  will 
of  the  parties  that  th;y  iaould  have  a  further  continuance  (and  that  fuch  is  their  will,  the  law  will  pre- 
fume,  unlefs  the  contr,ir\  be  evidenced  by  a  regular  half  year's  notice  to  quit  given  by  the  one  to  the 
otherl,  the  tenant  fo  cuncinuing  in  pofieffion  is  not  a  mere  tenant  at  will,  but  a  tenant  for  years :  it  ig 
the  will  of  the  parties  thdt  he  fhould  con  inue  the  tenancy  another  year  :  his  precdrious  intereft  is  for  fuch 
farther  term  become  certain  j  but  he  has  ftill  the  fam^  kind  of  eftate  which  he  formerly  had.  Birch 
V.  Wright,  1  Term  Rep.  380.  Prelh  on  Eftates,  ch.  Eftates  for  Years.  (i.)  I  Term  Rep.  162. 
(o)  But  this  notice  may  vary  according  to  the  cultom  of  the  country,  and  the  nature  of  the  heredita- 
ments in  leafe.     Roe  v.  Wilkinfon,  Co.  Lit.  z-ji,  b.  note  i.  14th  edit.  2  Salk.  4.14.    3  Burr.  1609.] 

One  let  a  ftable  for  a  week  for  8  s.  and  fo  from  week  to  week  3  Lev.  359. 
at  8j-."  a  week,  qtiamdiu  ambabus  partlbus  placuerit ;  this  was  held,  j'j^j^" '* 
at  mod,  but  a  leafs;  for  three  Wv^eks  certain,  and  for  the  refidue  at 
will ;  fo  that  the  leflee,  at  the  end  of  the  three  weeks,  was  not 
puniQiable  for  negligent  keeping  of  his  fire,  that  being  only  an 
involuntary  wafte,  wherewith  leflee  at  will  is  not  chargeable. 

[A  leafe  was  granted  for  feven,  fourteen,  or  twenty-one  years,  Fergufon  t. 
as  the  leflTee  fhould  think  proper.     And  by  Lord  Mansfield,  this  ^"^^'^'^ 
was  at  lead  a  leafe  for  feven  years ;  then  if  the  leflee  continues,  103,.  more 
it  is  for  fourteen  years  ;  if  at  the  end  of  that  time  lie  ftill  conti-  accurately 
nues,  it  is  for  twenty-one  years.     And  agreeably  to  this  decifion,  ^^pT"-"^ 
it  hath  been  lately  determined  (f),  that  a  leafe  for  three,  fix,  or  (f)  Goo'*i. 
nine  years,  determinable  in  1788,  1701,  1794,  is  a  leafe  for  nine  right  v. 
years,  determniable  by  either  of  the  parties  at  the  end  ot  the  nrlt 
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three  or  fix  years,  on  giving  reafonable  notice  to  quit.]  Rep,  46a. 

4.  The  Certainty  of  Leafes  for  Years  as  to  their  Duration  and 

Ending. 

As  to  this,  though  the  preceding  point  may  feem  to  have  taken 
in  all  that  can  come  in  properly  here,  fince  the  continuance  of 
leafes  for  years  muft  fhew  their  determination  likewife  ;  yet  there 
are  fome  cafes  remaining  which  feem  more  proper  to  be  inferted 
under  this  head. 

Therefore,  where  a  leafe  was  made  for  forty  years  to  two  per-  aBendl.a. 
fons,  if  they  lived  fo  long,  or  to  A.  for  forty  years,  if  he  and  B.  P^  ^-^^  ^^^ 
(hould  fo  long  live,  or  the  leflbr  and  leflTee,  or  the  leflbr  and  J.  S.  ^  Browni. 
ihould  fo  long  live  ;  in  all  thefe  cafes  the  death  of  either  of  them  292. 
determines  the  leafe,  becaufe  their  lives  are  the  collateral  meafure  ^^J^jJ*  g^ 

N  3  ^""i 
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g  Bulf.  13T.  and  limitation  of  the  continuance  of  the  term,  or  rather  the  condi-r 

Roll.  Rep.     ^JQ^  whereon  the  eftate  depends  :  and  by  the  death  of  one  of  them, 

■3  Leon.  10.    ^he  condition  is  as  much  broken  ns  if  both  were  dead  ;   fince,  with 

pU  lio.         regard  to  the  conditionj   both   made   but   one  perfon  ;  and   they 

cannot  now  both  fo  long  live,  one  being  dead  already  ;  and  the 

condition  being  entire,  cannot  be  fevered  or  divnded,  fo  as  when 

part  of  it  is  broken  and  gone,   the  eftate   iliould   ftill  fubfift  and 

hang  upon  the  other  part  thereof:  and  therefore,  this  differs  from 

a  leafe  to  two  perfons  for  their  lives,  for  this  gives  an  eftate  to  both 

for  their  lives,  and  botli  have  an  eftate  of  freeiiold  tlierein  in  their 

own  right,  and  confequently,  this  cannot  detevmitn:  by  the  death 

of  one  of  them,  for  then  the  other  could  not  be  faid  to  have  an 

eftate  for  his  life,   as  the  ieftbr  at  firft  gave  it.     But  Rolie  feems 

to  think,  that  where  it  is  to  two  for  forty  years,  if  tliey  fo  long 

Jive,  that  this  does  not  determine,  by  the  death  of  one  of  them, 

becaufe  it  is  an  intereft  in  both,  which  ftiall  furvive  \  but  the  other 

books  are  ngainft  it,  becaufe  their  life  is  but  a  collateral  condition 

and  limitation  of  the  eftate,  wliich  is  broken  when  one  dies. 

Vent.  74;  Upon  articles  of  intermarriage  between  A.  and  B.  it  was  agreed, 

Baiies  V.        that  the  defendant,  father  of  4-  fliould  fettle  the  lands  in  queftion 

&  -vide  '      upon  C.  for  his  life,  and  after  his  death  upon  B.  for  her  jointure, 

jBrovvnl.30.  with  2  provifo,  that  C  fliould  make  a  leafe  thereof  to  the  defendy 

Wpd.iS?.     3j^f  fQj.  ninety-nine   years,  if  he  and  D.  his  wife  fhould  fo  long 

live,  which  leafe  was  made  accordingly  j  then  D.  dies,  and  if  by 

her  death  the  leafe  was  determined,  was  the  queftion  betM-een  the 

defendant  and  the  plaintiff,  le^lr  of  C?     And  the  court,  upon 

the  firft  opening  of  the  cafe,  without  argument,  were  all  of  opinion 

that  it  was,  and  gave  judgment  accordingly  on  the  reafons  of  tlie 

foregoing  cafe. 

Moor,  pi.  One  made  a  leafe  for  forty  years,  if  A.  his  wife,  or  any  of  their 

^^T>''./-  Iflue,  fliould  fo  long  live  ;  and  it  was  adjudged  that  the  leafe  was 

1.  Bull.  III.  ,  .        ,11        ,,,  -JO,         „        ,, 

J33.    Roll,  ""t  determined  by  the  death  ol  one  of  them,  but  fliould  continue 

Rep.  310.  till  all  were  dead,  by  reafon  of  the  disjunctive  or,  which  goeth  to 

2,^'°^^Cro  ^^'^  governs  the  whole  limitation.    But  if  the  words  had  been,  if 

Eliz.'aeo.  ■^'  ^^d  his  iv'ife  and  ijfue Jljmild  Jo  long  live,  there,  clearly,  by  the 

Jvcon.  74.  deatli  of  any  of  them   within   the   forty  years,    the    term    had 

"iJit' zz'^'a  hetn  at  an  end,  by  reafon  of  the  copulatjye  and,  vi^hich  con- 
joins all  together,  and  makes  all  their  lives  jointly  the  mcafure 
of  the  eftate. 

Cro.  Eli?.  A  leafe  was  made  for  twenty-one  years,  if  the  lelTee  fo  long 

Hi-    Noy,  lived    and  continued  in  the  leflbr's  fervice  j  the  kflbr  dies  :  per 

ford  V.'      '  curiam,  the  leafe  is  npt  determined,  becaufe  it  was  the  acl  of  God 

Gyks.  that  he  could  ferve  no  longer. 

Dyer,  67.  A  Icafe  js  made  to  two  for  years,  with  a  provifo,  that  if  the 

F^" '^  leftees  die  within  the  term,  the  term  fliall   ceafe;    thev    make 

Co.Lk.2io.  .  .  ,.  ,  .  1     ,.  1        ,    ^    •' 

partition,  or  one  ahens  his  part,  and  dies,  yet  the  lefjor  cannot 
tnter  into  his  part,  but  the  aflignee,  or  executors  of  the  leflee, 
(if  no  aflignment)  fliall  have  that  part  during  the  life  of  the  fur- 
vivor,  and  there  ftiall  be  no  occupancy.  For  it  is  not  like  a  leafe 
niade  to  two  for  term  of  their  lives  ;  there,  if  they  make  partition, 
and  one  dies,  his  part  (hall  reycrt  to  the  leflbr  prefently.  And  if  it- 
had 
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had  been  to  them  for  their  lives  isf  eorum  dluiii/s  vivent.j  yet  this  3  AIT.  pi,  g. 

v/ould  not  have  prevented  the  reverter  upon  fuch  partition,  quia  4  Co.  73. 

expreffio  eorum  qux  tacite  infunt  nihil  operntiir ;  and  the  partition  RoH  Re^'* 

breaks  the  joint-tenancy,  and  defeats  the  right  of  furvivorlhip,  310.' 

and  fo  lets  in  the  reverfion  immediate  to  each  one's  fingle  part. 

But  in  the  principal  cafe,  the  leafe  at  fuft  is  general  and  abfolute 

to  both  for  fo  many  years,  wliich  gives  them  a  joint-tenancy  in 

the  term,  and  will  carry  it  to  the  fuivivor  and  his  executors;  and 

then  the  provifo,  which  comes  after,  though  it  ftralten   it  from 

going  to  the  executors  of  tlie  furvivoi',  yet  it  does  not  give  it  to 

the  leflbr  till  both  are  dead  within  the  term  ;  and  the  partition 

or  alienation  breaks  the  joint-tenancy,  and  prevents  the  furvivor- 

fhip,  and  confequently,  none  but  the  alienee,  or  executors  of  the- 

leilee,  can  have  that  part  during  the  life  of  the  other  leflee. 


(M)  In  what  Cafes,  and  to  what  Refpeds  an  Entry 
by  the  LefTee  is  requifite  to  the  Perfection  of  his 
Leafe. 

A  iS  to  this  it  is  to  be  obfcrved,  that  at  common  law  no  leafe  Co.  Lit. 46'. 
^^    for  years,  whether  it  were  with  or  without  any  refervation  of  '*•  S^-  b. 
rent,  was  looked   upon  to  be  comi)lcte  till  an  actual  entry  by  the  pjo'wf'i-,, 
leflce :  for  though  the  lellor  h.ul  done  all  on  his  part  to  perfedl  b.  423.  a. 
the   contraci:,   fo   that  he  could  not  afterwards  any  way  derogate  5C0.  i24.b. 
from,  or  avoid  it,  ye  till  there  was  a  tranfmutation  of  the  poflef-  ^y^^^'^^a. 
fion  by  the  aftual  entry  of  the  lelfee,  it  wanted  the  chief  mark  2Vent.203, 
and  indication  of  his  confent  thereto,  without  which  it  might  be  ^°4* 
unreafonable  to  adjudge  him  in  adlual  pofleihcn  to  all  intents  and 
purpofes  •,  fince  it  might  fo  happen  that  fuch  leafe  was  made  in 
his  abfence,  and  when  he  knew  nothing  of  it,  and  perhaps  might 
be  greater  than  he  would  be  willing  to  take  ;  or  the  eflate  might 
be  ("o  incumbered  as  to  bring  a  load  upon  him  rather  than  any  ad- 
vantage.    For  thefe  reafons  (amongft  others)  the  law  would  not 
call:  the  immediate  and  a£tual  poileihon  upon  him   tiolens  volens  \ 
and  tliercfore  it  was,  that  till  a61ual  entry  he  could  not  maintain 
an  af^ion  of  trtfpafs  or  ejeclment,  bccaufe  tliofe  actions,  com- 
plaining of  an  immediate  violation  of  the  pofTefhon,  could  not  be 
proper  far  him  M-ho  had  no  atlual  pofleffion.     But  the  leflbr  hav- 
ing done  all  that  was  requifite  on  his  part  to  deveft  himfelf  of  the 
pofleflion,  and  pafs  it  over  to  the  lelTce,  had  thereby  transferred 
fuch  an  intereft  to  the  leflee,  as  he  might  at  any  time  reduce  into 
pofTelTion  by  an  a£tual  entry,  as  well  after  the  death  of  the  leflbr 
as  before,  and  fuch  an  intereft  as  he  might  before  entry  grant  over 
to  another,  or  if  he  died  before  entry,  would  go  to  his  executors  ; 
or,  if  the  grant  were  made  to  two  jointly,  to  the  furvivor  and  his 
executors,  any  of  whom  might  enter  at  their  pleafure,  and  fo  re- 
duce the  contratl  into  an  a6tual  execution  ;  for  it  was  perte£l  and 
complete  on  the  leflbr's  part,  and  the  perfecting  of  it  on  the  Icllee's 
part  was  entirely  in  his  own  power,  and  left  to  his  own  difcretion 
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to  ufe  when,  and  as  he  thought  fit.  And  therefore  this  difFered 
from  a  leafe  for  life,  or  a  feoffment  in  fee  ;  for  thefe  being  eftates 
of  freehold  mufl  neceffarily  be  executed  by  livery  of  feifin,  whi<pli 
carried  the  immediate  and  adlual  pofleflion  to  the  leflee  or  feoffee, 
,  in  as  much  as  the  operation  of  the  livery  could  not  be  in  fufpenfe 

for  the  prejudice  that  might  tliereby  accrue  to  Ilrangers,  who,  after 
fuch  folemn  tranfmutation  of  the  poflelTion  by  livery,  could  take 
notice  of  no  other  tenant  of  the  freehold,  and  therefore  muft  ne- 
ceffarily bring  their  pracipcs  againil  him  for  recovery  of  their 
rights  ;  which  if  they  might  after  be  defeated  and  eluded  on  pre- 
tence of  any  difagreement,  or  that  there  was  no  actual  confent  or 
agreement  thereto,  and  fo  the  a£lual  fiolTefrion  not  veiled  in  him, 
would  be  greatly  injurious  to  the  rights  of  ftrangers.  Befides 
that,  the  livery  can  be  made  to  none  but  the  leflee  or  feoffee  him- 
felf  in  perfon,  or  fome  other  perfon  lawfully  authorized  by  letter 
of  attorney  to  receive  the  fame  ;  and  therefore  he  can  no  ways 
be  fuppofed  ignorant  of  the  terms  upon  which  he  took  it,  and 
fo  no  fuch  reafon  for  fufpending  the  a£lual  execution  of  it.  And 
therefore  if  a  leafe  were  made  to  A.  for  life,  the  remainder  to  B. 
for  life,  and  then  A.  died,  a  releafe  to  B.  and  his  heirs,  before 
a6tual  entry,  would  be  good  to  enlarge  his  ellate,  becaufe  he  had 
the  freehold  in  lav/  in  him,  immediately  upon  A.'s  death,  to 
anfwer  to  the  praecipes  of  all  ftrangers,  as  fully  as  he  could  ever 
have  it  by  any  entry.  But  now  in  the  cafe  of  a  leafe  for  years  it 
is  quite  different,  as  has  been  fliewn  ;  and  therefore  till  adlual 
entry,  which  is  an  agreement  on  his  part,  in  cafe  of  fuch  leafe  for 
years,  equivalent  to  the  acceptance  of  livery  in  cafe  of  the  pafling 
of  a  freehold,  the  leflee  for  years  hath  not  the  poflefliion  ;  and  as 
he  hath  not  the  pofl^eflTion,  fo  neither  hath  the  leflbr  a  reverfion  to 
grant  either  to  the  fame  lefi"ee  or  a  flranger.  But  yet  if  a  rent 
were  referved  on  fuch  leafe  for  years,  and  before  a^ual  entry  of 
the  lefl!ee,  or  commencement  of  his  leafe,  the  leflbr  fhould  releafe 
to  him  all  his  right  in  the  landj  though  this  would  not  be  fuffi- 
*  Vide  the  cient  to  carry  the  reverfion  *  by  way  of  enlargement  of  his  cftate, 
ncxtciaufe.  y^^.  ^quI^j  \^  extinguiifi  the  rent,  becaufe  every  deed  muft  be  taken 
moft  ftrongly  againft  the  grantor,  and  to  be  made  to  fome  purpofe 
or  other;  and  fmce  this  cannot  operate  on  the  eftate  to  enlarge 
that,  or  carry  any  further  intereft  to  the  leflee,  yet  it  may  well 
operate  upon  the  rent  which  was  ifliiing  out  of  the  land,  and 
coming  to  the  leflbr,  in  refpe£t  of  the  land  he  had  departed  with, 
and  therefore  fhall  be  conftrued  to  extinguilh  and  determine  that 
rather  than  it  fhall  be  totally  void. 
2  Mod.  251.  And  this  way  of  executing  leafes  for  years,  by  an  a£lual  entry, 
was  always  held  necefl'ary  at  the  common  law,  and  for  a  confider- 
able  time  after  the  ftatute  of  ufes  likewife,  till  the  way  was  found 
out  of  conveying  a  freehold  by  a  leafe  for  a  year,  and  a  releafe 
thereupon,  according  to  the  common  form  now  ufed.  For  it  being 
found  troublefome  and  inconvenient  to  put  the  leflee  under  a 
neceflity  of  making  an  aftual  entry  in  all  cafes  before  a  releafe 
could  be  effeftual  thereupon  to  enlarge  his  eftate,  efpecially  where 
the  lands  lay  at  any  confiderable  diftance  from  the  place  where 
10  the 
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the  deeds  were  executed  -,  therefore,  to  prevent  this  trouble  and 

inconvenience  for  the  future,  they  began  to  conftrue,  that  where 
the  words  and  confideration  were  fufficient  to  raife  a  ufe,  though 
it  were  but  for  a  year,  the  ftatute  would  carry  the  adiual  poflefiion 
after  it,  and  confequently,  make  the  leflee  equally  capable  of  en- 
larging his  eflate,  by  a  releafe  thereupon,  as  if  he  had  adlually  en- 
tered by  force  and  virtue  of  the  leafe  :  and  the  confideration,  if  it 
were  valuable,  though  never  fo  fmall,  was  looked  upon  to  be  fuf- 
fjcient  for  the  raifing  of  a  ufe  ;  and  therefore  5  j-.  or  fuch  other 
confideration,  came  to  be  the  flandard  in  a  leafe  for  one  year, 
which  in  time  grew  to  be  a  thing  merely  of  courfe  and  form,  it 
being  feldom  or  never  paid,  though  the  leflee,  by  his  acceptance  o£ 
the  leafe  upon  fuch  confideration,  was  eltopped  to  deny  or  aver 
againft  it.  But  becaufc  there  were  fome  opinions,  that  where  a 
conveyance  might  enure  two  ways,  either  at  the  common  law,  or 
upon  the  llatute,  that  there  the  common  i^w  fhould  be  preferred 
and  take  place ;  therefore,  to  bring  the  leafe  more  efFe<!i\ually  within 
the  ftatute,  they  likewife  inferted  the  words  therein  bargain  and 
/e//y  which,  together  with  the  confideration,  were  held  even  at 
common  law  fufficient  to  raife  a  ufe ;  and  then  the  ftatute,  which 
came  after,  carried  the  pofl~eiIion  accordingly,  without  any  aftual 
entry  made  by  the  leflee  ;  and  fo  the  conveyance,  by  way  of  leafe 
and  releafe,  grew  in  time  to  be  the  moft  common  and  eafy  method 
of  transferring  a  freehold  or  fee,  and  has  now  continued  for  feveral 
years,  almoft  to  the  (iifparagement  of  conveyance  by  livery.  And 
to  bring  the  leafe  ftill  more  efi:e£lually  within  the  ftatute,  it  was 
afterwards  ufed  at  the  end  of  the  leafe  to  fay,  %batfiich  leafe  ivas 
made  to  the  intent ^  that  by  virtue  of  thejlatute  of  tifes^  the  lejfee  might 
be  in  actual  pojfejfion^  and  be  thereby  enabled  to  accept  and  take  a  grant 
and  releafe  of  the  freehold  and  inheritance  thereof y  j&c. 


(N)  Leafes  for  Years,  when  to  take  EfFed:  as  a  Rever- 
fion,  when  as  a  future  Intereft,  and  when  neither 
the  one  nor  the  other. 

TF  one,  having  made  a  leafe  for  life  or  years  to  A.  of  lands,  after  6  Co,  36. 
■■■  make  another  leafe  for  years  to  B.  of  the  fame  lands,  or  of  the  ^^°'-J^|:"  '"• 
reverfion  of  thofe  lands,  habend.  the  faid  lands,  or  the  reverfion  i^^', 
of  thofe  lands,  to  the  faid  B.  cum  pofl  five  per  mortetn^  refignationemy  Leon.  171. 
furfum  redditionem,  iiel  aliquo  alio  modo  vacare  contigerit ;  in  this  cafe  3    eon.  17. 
B.  hath  eledlion  to  take  fuch  leafe  either  as  a  reverfion  or  a  rever-  Bro.  tit.  At- 
fionary  intereft,  if  he  can  prevail  for  an  attornment  of  A.^  the  tomment, 
tenant  in  pofl'effion  ;  or  if  not,  yet  as  a  future  intereffe  termini  fuch  ^J^'^  ^°'  , 
leafe  will  be  good  to  take  efl^e£l  in  poflefiion  upon  the  determina-  Dyer,  26.  a. 
tlon  of  the  firft  leafe,  be  it  by  death,  furrender,  forfeiture,  effluxion  5^- 124.  pi. 
of  time,  or  any  other  way.     The  reafon  whereof  is,  that  when  t°'  'Ag'/' 
the  leflcjr  has  exprefsly  departed  with,  and  made  over  an  intereft  233.  pi.  10. 
to  the  leflTee  for  fuch  a  time,  and  this  intereft  cannot  take  efi^edl  in  '  ^l-  pj-  76* 
pofleflTion,  becaufe  the  leflbr  himfelf  had  not  the  poflTeffionto  give,  j^gl^V  *  ' 

but 
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BenJl.  2S6.  but  mult  tlierefoce  be  carved  and  derived  out  of  the  reverfion 

Plow.  14S.  vvhich  the  leflbr  had,  the  leiTee  prima  facie  hath  a  reverfion,  or 

Bto'  tit.'  reverfionary  intereft  for  the  time,  in  the  fame  manner  as  the  leflbr 

Leafes,  71.  or  grantor  himfelf  had  ;  but  then  the  perfeOing  fuch  leafe  as  a 

Yeiv.  85.  reverfion,  or  a  reverfionary  intereft,  to  draw  after  it  the  rents  and 

BrOWnl.176.     r  ■  1  ,•  1  Ml  1        ,         r  <-     1 

4 Co.  s;.  iervices,  depenamg  on  the  will  and  pleafure  of  the  tenant  in  pof- 
Djei,  46.  felhon,  whether  he  will  attorn,  and  become  tenant  to  fuch  leflee  or 
grantee,  or  not  j  if  he  thinks  fit  not  to  attorn,  it  camiot  pafs  as  a 
reverfion  or  reverfionary  intereft  •,  yet  this  fliall  not  totally  invali- 
date and  avoid  fuch  leafe  or  grant,  if  by  any  other  means  it  can  be 
made  good  and  become  effectual ;  and  this  it  may  as  a  future  in- 
icyejfe  tcnnivi,  to  take  effecl:  in  pofTeftjon  on  the  determination  of 
the  firft  leafe,  when  or  what  way  foever  that  happens  ;  and  there- 
fore, as  fuch,  it  fhall  take  effeci,  rather  than  be  abfolutely  void, 
when  the  leflbr  or  grantor  hath  done  all  in  his  power  to  diveft 
himfelf  of  the  pofieifion  for  fo  mucli  a  longer  time.  But  then 
fuch  fecond  lefiee  hath  an  election  to  take  it  as  a  reverfion,  or 
reverfionary  intereft  only,  when  the  leafe  is  made  to  him  by  deed 
poll  or  indenture  j  for  if  it  were  made  by  parol,  then  he  can  only 
take  it  as  a  future  ititerejp:  tenniniy  to  take  erie^t  in  pofl'eftion  upon 
the  determination  of  the  firft  leafe,  when  or  which  way  foever  that 
happens,  and  not  as  a  reverfion,  or  reverfionary  intereft,  to  draw 
after  it  the  rents  and  fervices,  becaufe  a  reverfion  cannot  be  grant- 
ed to  pafs  without  deed  ;  for  a  deed  is  of  the  very  eflence  of  the 
grant  of  a  reverfion,  or  reverfionary  intereft,  and  without  it  no 
reverfion,  or  reverfionary  intereft  can  pafs  out  of  the  leflbr. 

And  this  introduces  a  threefold   diftindion   in  the  manner  of 
making  fuch  leafes  for  years,  where  there  is  a  prior  leafe  or  eftate 
then  in  being  ;   1/?,  When  they  are  made  by  parol.     2^/)',  When 
by  deed  poll.     And,  ylly.  When  by  indenture  or  fine. 
Plow.  421.         As  to  the  firft,  if  one  makes  a  leafe  to  A.  for  ten  years,  and  the 
\e^l{"  ]''     ^^^^  ^^y  "^^ss  a  parol  leafe  to  B.  for  ten  years  of  the  fame  lands, 
346.  t^^i''  fecond  leafe  is  abfolutely  void,  and  can  never  take  efl"ecl  either 

Cro  Eiiz.  as  a  future  interejfe  termini^  or  as  a  reverfionary  intereft,  though 
J 60.  Plow.  ^}^g  £j.^  leflee  fliould  forfeit  or  otherwife  determine  his  eftate,  or 
Hun.'ic5.  though  the  firft  leafe  were  on  condition,  and  the  condition  brcktu 
Ero.  tit.  within  the  ten  years  ;  neither  fliall  the  leflbr  have  the  rent  referved 
^)"6o"')t?'.  "P°"  ^^^^^  fecond  leafe,  but  fuch  fecond  leafe  is  abfolutely  ^oid, 
pi.  329.  as  if  none  fuch  had  been  made.  The  reafon  whereof  is,  becaufe 
Dyer,  112.  the  firft  leafe  being  made  for  ten  years,  the  leflbr  during  tliattime 
^**9'  had  nothing  to  do  with   the  pofleflTion,  or  to  contract  with  any 

other  for  it  j  and  the  fecond  leafe  being  made  the  fame  day,  and 
for  no  longer  term  tlian  the  firft  ten  years,  could  not  pafs  any 
jntevtft  as  a  future  intereffe  termini  certainly  j  for  the  f.rft  leflee 
had  the  whole  intereft  during  that  time;  and  his  forfeiture  or 
determination  of  it  fooner,  which  was  perfectly  contingent  and 
accidental,  (hall  never  make  good  the  fecond  leafe  as  a  future 
i7iterejje  termini^  when  at  the  time  of  making  thereof  it  was  abfo- 
lutely void,  for  want  of  a  power  in  the  leflbr  to  contract  for  it  \ 
and  as  a  reverfionary  intereft  it  cannot  be  good,  for  want  of  a 
deed  •,  for  a  reverfion,  whether  it  be  granted  for  life  or  years,  not 

being 
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feeing  capable  of  executing  either  by  livery  of  feifm,  or  entry  and 
tranfmutation  of  the  pojTeflion,  there  can  be  no  evidence  of  the 
creation  or  exillence  of  fuch  a  grant,  without  a  deed  to  afcertain 
it ;  and  therefore  a  deed  in  fuch  a  cafe  is  as  elTential  to  the  mak- 
ing good  the  grant,  as  livery  of  feifin  or  entry  in  the  other  cafes, 
where  they  deal  for  the  poITefllon  ;  and  by  confequence,  this  fe- 
cond  leafe  not  being  good,  either  as  a  future  interejfe  tertmn'iy  or  a 
reverfion,  mud  be  abfolutely  void.  But  now  if  fuch  fecond  leafe 
had  been  made  for  twenty  years,  then  it  had  been  good  as  a  future 
interejfe  termini  for  the  lalt  ten  years,  and  void  for  the  firfl  ten 
years,  for  the  reafons  before  given.  For  the  1  aft  ten  years  it  had 
been  good  ;  becaufe  when  the  firft  ten  years  were  elapfed,  the 
fecond  leflee  might  then  execute,  and  reduce  into  poflefhon  by 
entry,  as  well  as  if  it  had  been  at  firft  made  in  poflefhon ;  for  it 
had  been  good  for  the  whole  twenty  years  if  the  firft  leafe  had  not 
ftood  in  the  way,  and  that  can  ftand  in  the  way  no  longer  than  it 
continues,  and  therefore  by  its  determination  lets  in  the  fecond 
leafe.  But  as  a  grant  of  the  reverfion  fuch  fecond  leafe  could  not 
be  good,  for  want  of  a  deed,  for  the  reafons  before  given  \  neither 
could  any  attornment  help  it,  or  let  in  the  fecond  leafe  till  the  firft 
ten  years  run  out  by  effluxion  of  time. 

But  now,  idly^  If  fuch  fecond  leafe  had  been  made  by  deed  poll,  V\3e  Ae 
then  it  might  well  enure  as  a  grant  of  the  reverfion,  and  draw  ^i^thoritjce 
after  it  the  rents  and  fervices  of  the  firft  lefTee,  if  he  would  con-  '^'"'^  ^  °''** 
fent  to  attorn,  and  by  confequence,  whenever  the  firft  leafe  deter- 
mined by  furrender,  forfeiture,  or  otherwife,  fuch  fecond  leffee 
having  the  immediate, reverfion  muft  come  in  for  the  refidueofhis 
term  \  but  without  fuch  attornment  to  make  it  operate  as  a  grant 
of  the  reverfion,  this  fecond  leafe,  though  by  deed  poll,  would  be 
abfokitely  void,  as  if  it  were  made  only  by  parol,  becaufe  during 
the  firft  ten  years  the  leflbr  had  no  power  to  contract  for  the  pof- 
feflion  ;  and  therefore  if  this  grant  could  not  take  eft'e6l  as  a  grant 
of  the  reverfion,  which  was  all  the  leflbr  had  a  power  of,  it  muft 
likewife  be  abfolutely  void.  But  if  fuch  fecond  leafe  by  deed  poll 
had  been  for  twenty  years,  then  with  attornment  this  would  be  a 
good  grant  of  the  reverfion  prefently,  to  take  eiFetl  in  poflefllon 
whenever  the  firft  leafe  determined  ;  or  if  no  attornment  could  be 
had,  yet  it  would  enure  as  a  future  interejfe  termini  for  the  laft  ten 
years,  and  would  be  abfolutely  void  for  the  firft  ten  years,  as  much 
as  if  it  had  been  made  by  parol. 

But  now,  3^/)',  and  laftly,  If  fuch  fecond  leafe  for  ten  years  had  vide  the 
been  made  by  indenture  or  fine,  then  this  would  have  been  good  authomiM 
as  a  prefent  leafe,  by  reafon  of  the  eftoppel  to  both  parties  by  the  diiiinftion, 
indenture  or  fine,  and  therefore  whenfoever  the  firft  leafe  deter- 
mined, the  fecond  leafe  ftiould  commence  in  pofleflion  ;  and  in  the 
mean  time  the  fecond  lefiee,  by  reafon  of  the  eftoppel  would  be 
obliged  to  pay  the  rent  referved  in  an  adlion  of  debt.     And  if  fuch 
fecond  leffee  could  prevail  for  an  attornment,  then  this  leafe  would 
pnure  as  a  grant  of  the  reverfion,  and  draw  after  it  the  rents  and 
fefyices  of  the  firft  leffee^  and  would  take  effe*^  in  |)oireffion  when- 
ever 
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ever  that  determined  ;  but  without  fuch  attornment,  though  the 
fecond  leafe  would  be  good  between  tlie  parties,  by  reafon  of  the 
eftoppel,  yet  not  as  a  reverfion  ;  and  therefore  fuch  fecond  leflee 
could  have  no  remedy  for  the  rents  and  fervices  of  the  firft  lefl'ee. 
Co.  J  55.  a.  '^t),  if  one  had  made  a  leafe  for  life,  or  for  eighty  years,  if  tl^e 
Cio.  ti  2.  leflee  fliould  fo  long  live,  and  after,  by  indenture,  let  the  fame  lands 
Pk)w  -■•  *°  another  for  years,  to  begin  prefently,  and  then  the  firft  leafe  de- 
i.  435.  a.  termined  by  death,  furrender,  or  forfeiture,  the  fecond  lelVec  fhould 
have  the  lands  in  pofleflion  prefently,  for  the  reiidue  of  the  years, 
becaufe  fuch  fecond  leafe,  by  reafon  of  the  eftoppel,  took  efFecSl 
between  the  parties  prefently,  and  therefore  fhail  come  in  poflef- 
(ion  whenever  the  firft  leafe  is  out  of  the  way.  But  if  fucli  fecond 
leafe  were  only  by  deed  poll,  tlien  there  muft  be  an  attornment  to 
make  it  good  as  a  grant  of  the  reverfion,  as  there  muft  likewife  in 
the  other  cafe,  where  it  was  made  by  indenture  ;  and  without 
fuch  attornment  the  fecond  leafe  could  only  take  efFe£l  in  poiTef- 
fion  upon  the  determination  of  the  firft  leafe  by  the  death  of  the 
leflee,  according  to  the  exprefs  limitation,  and  not  upon  any  fooner 
or  other  determination  by  furrender,  forfeiture,  or  otherwife  ; 
much  lefs,  if  fuch  fecond  leafe  were  by  parol,  could  it  take  effe£l 
upon  any  other  determination  of  the  firft  leafe  :  for  though  in 
thefe  cafes  the  firft  leafe,  depending  upon  the  life  of  the  leflee, 
was  uncertain  how  long  it  would  continue,  yet  fo  long  as  it  did 
continue,  the  firft  leflee  had  the  fole  and  abfolute  pofleflion,  and 
the  leflbr  no  power  to  contract  for  any  thing  but  his  own  rever- 
fion during  that  time ;  and  therefore  if  his  fecond  leflee  cannot 
attain  the  reverfion,  the  contract  can  take  no  eiFe£t  for  the  puf- 
fefiion  till  the  death  of  the  firft  lcfl"ee,  becaufe  that  being  the 
leflx)r's  own  limitation  affixed  to  fuch  leafe,  he  cannot  deal  for  the 
pofl^eflion  before  that  time  comes ;  and  therefore,  no  accidental 
determiination  of  the  leafe  fooner  fhall  let  in  the  fecon(f  leflee, 
unlefs  he  can  prevail  for  the  reverfion  by  attorn  nent  of  the  firft 
leflee,  in  cafe  of  the  leafe  by  deed  poll,  or  uilefs  in  cafe  of  the 
indenture,  he  fhall,  by  reafon  of  the  eftoppel  be  let  in  when- 
ever the  firft  leafe  is  out  of  the  way,  whether  he  obtained  an 
attornment  or  not. 

3  Leon.  17.        But  in  all  the  cafes  before-mentioned,  if  fuch  leafe  by  indenture 

4  Leon.  23.  0y  deed  poll  were  by  way  of  bargain  and  fale  for  years,  then, 
MaUorie's  ^*  fhould  fecm,  it  would  pafs  as  a  reverfionary  intereft  prefently, 
cafe.  without  any  attornment,  by  force  of  the  ftatute  of  ufes,  and  it 

being  only  for  years,  there  would  need  no  enrolment  of  the  in»- 
denture  or  deed  poll. — And  note ;  By  the  ftatute  of  frauds  and  per- 
juries, 29  Car.  2.  c.  3.  no  parol  leafe  for  above  three  years  is  to 
have  any  other  effeft  than  only  as  a  leafe  at  will;  fo  that  fuch 
parol  leafes  now  for  ten  or  twenty  years  are  out  of  doors. 
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(O)  Leafes   for  Years  by  Eftoppel,    how   far  and 
againft  whom  fuch  Leafes  are  good. 

TF  one  makes  a  leafe  for  years,  by  indenture,  of  lands,  wherein  Co.  Lit.  47. 
'^   he  hath  nothing  at  the  time  of  fuch  leafe  made,  and  after  pur-  •*''•  ^■ 


Plow. 


434- 

5; 


chafes  thofe  very  lands,  this  fnall  make  good  and  unavoidable  his  ^co 
leafe,  as  well  as  if  he  had  been  in  the  actual  poffenion  and  feifin  Cio,  Eiir. 
thereof  at  the  time  of  fuch  leafe  made  ;  becaufe  he  having,  by  in-  1.'^°'  „ 
denture,  exprefsly  demifed  thofe  lands,  is  by  his  own  act  eftopped,  Owen,  96. 
and  concluded  to  fay  he  did  not  demife  them  j  and  if  he  cannot  Leon.  206. 
aver  that  he  did  not  demife  them,  then  there  is  nothing  to  take  off  ^^°  ^^"^^J 
or  impeach  the  validity  of  the  indenture,  which  exprefsly  afBrms  pi.  323. 
that  he  did  demife  them,  and  confequently,  the  lefTee  may  take  2  Browni. 
advantage  thereof,  whenever  the  leflbr  comes  to  fuch  an  eftate  in  1-^°'^,^°' 
thofe  lands  as  is  capable  to  fuftain  and  fupport  that  leafe.     And  2  Roll. 
this  eftoppel  by  indenture  is  fo  mutual  and  reciprocal,  that  if  a  ^^'i^r.  871. 
man  takes  a  leafe  for  years  by  indenture  of  his  own  lands,  where-     "'•J^"^' 73- 
of  he  himfelf  is  in  adlual  feifin  and  poffeflion,  this  eftops  him 
during  the  term  to  fay  the  leflbr  has  nothing  in  the  lands  at  the 
time  of  the  leafe  made,  but  that  he  himfelf,  or  fuch  other  perfon, 
was  then  in  aftual  feifin  and  pofleflion  thereof;  for  by  accept- 
ance thereof  by  indenture,  he  is,  for  the  time,  as  perfect  a  leiTec 
for  years,  as  if  the  leflbr  had  at  the  time  of  making  thereof  the 
abfolute  fee  and  inheritance  in  him.     But  if  fuch  lefiee  of  his  own 
lands,  being  ejected  by  the  leflbr,  fliould  bring  an  eje£tment,  and 
the  lefl!br  Ihould  plead  not  guilty,  and  give  the  leafe  and  fome 
matter  of  forfeiture  thereof,  in  evidence,  to  fupport  his  plea  with- 
out pleading,  and  rely  on  the  eftoppel,  and  the  jury  fiiould  find 
the  fpecial  matter,  viz.  that  the  defendant  had  nothing  in  the 
lands  at  the  time  of  fuch  leafe  made,  but  that  the  plaintiffhimfclf 
was  then  in  actual  feifin  and  pofleflion  thereof,  whether  the  court, 
upon  this  verdidt,  are  bound  to  adjudge  according  to  the  truth  of 
the  cafe,  viz.  that  fuch  leafe  by  one  who  had  then  nothing  in  the 
lands  was  void ;  or  if  they  are  to  adjudge  according  to  the  law, 
working  by  way  of  eftoppel  upon  fuch  leafe  by  indenture,  feems  a 
doubt  upon  all  the  books.     But  my  lord  Coke  lays  it  down  for  a 
rule,  that  the  jury  do  well  to  find  the  truth,  viz.  that  the  leflbr 
had  then  nothing  in  the  lands  ;  but  then,  upon  fuch  finding,  the 
court  is  to  adjudge,  according  to  the  operation  of  law  upon  the 
eftoppel  wrought  to  both  parties  by  the  indenture,  that  they  are 
bound.     But  if  the  jury,  underftanding  that  the  leflbr  had  nothing 
in  the  lands  at  the  time  of  the  leafe  made,  and  that  therefore  his 
leafe  could  not  be  good  in  fa6t,  but  only  by  way  of  eftoppel,  and 
Inferring  from  thence  that  they,  who  are  fworn  to  fay  the  truth, 
were  not  bound  by  fuch  an  eftoppel,  which  was  plainly  againft  the 
truth,  fhould  therefore  give  a  general  verdi£t  againft  the  leafe,  that 
the  defendant  was  guilty  of  the  ejedtment;  in  this  cafe,  fays  myLord  4C0.  55.. 
Cvke,  fuch  jury  are  liable  to  an  attaint.     And  this  feems  the  better  ^^J^"^''"^*^ 
opinion  j  for  though  it  be  true  that  the  jury  are  not  bound  by  the  lu.  47.  b' 

eftoppel, 
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efloppel,  and  therefore  may  find  that  the  lefTor  had  nothing  in  tlie 
lands  at  the  time  of  the  leafe  made,  which  is  a  truth  of  fa£l,the  leflee 
iseftopped  to  aHirm,  and  is  the  only  fubjc£l  matter  of  the  eltoppel ; 
,  yet  the  confcquence  of  fuch  eftoppcl,  and  how  far  the  Icafc  is  made 

good  thereby  againft  the  parties,  is  matter  of  law,  and  not  of  fa£l ; 
and  therefore  if  they  take  upon  them,  firft,  to  find  that  the  leflbr 
had  nothing  in  the  lands  at  the  time  of  the  leafe  made,  and  then 
to  find  that  fuch  leafe  is  void  ;  or,  which  is  all  one,  to  find  that 
fuch  leafe  was  void,  becaufe  the  leflbr  had  then  nothing  in  the 
lands,  as  the  eflential  caufe  which  induced  them  to  find  fuch  leafe 
to  be  void,  or  tliat  there  was  no  fuch  leafe  -,  in  this  they  take  upon 
them  to  judge  the  matter  of  law,  and  in  fo  doing  exceed  their 
duty,  and,  confequeutly,  if  they  are  miflaken,  lay  themfelves  open 
to  an  attaint ;  for,  in  truth  of  fa£l:,  there  was  fuch  leafe  made, 
and,  in  truth  of  fa61:,  the  leflbr  had  nothing  in  the  lands  at  the 
time  of  making  thereof ;  and  all  this  is  their  duty,  and  belongs  to 
them  to  find  j  but  whether  fuch  leafe,  fo  circumftanccd,  be  good, 
or  void,  is  matter  of  law,  for  the  court  to  adjudge,  upon  thefe 
circumftances  ;  and  therefore,  if  they  will  take  upon  them  to  an- 
ticipate the  judgment  of  the  court,  by  giving  their  own  judgment 
thereon,  they  mufl;  do  it  at  their  own  peril,  and  if  they  miftake, 
be  liable  to  an  attaint. 
Co.  tit.  But  if  fuch  leafe  for  years  were  made  by  deed  poll  of  lands 

R^u^Ab  wherein  the  leflbr  had  nothing,  this  would  not  eftop  the  leflee  to 
8-j^'  *  aver  that  the  leflbr  Ir.id  nothing  In  thofe  lands  at  the  time  of  the 
leafe  made  •,  becaufe  the  deed  poll  Is  only  tha  deed  of  the  leflbr, 
and  made  in  the  firfl:  or  third  perfon  ;  whereas  the  Indenture  is 
the  deed  of  both  parties,  and  both  are,  as  it  were,  put  in  and  fliut 
up  by  the  Indenture,  tlratis,  where  both  feal  and  execute  it  as  they 
may  and  ought ;  for  otherwife,  if  the  leflbr  only  feals  and  executes 
the  indenture,  the  leflee  feems  to  be  no  more  concluded  than  if 
the  leafe  were  by  deed  poll ;  for  it  is  only  tlie  fealing  and  delivery 
of  the  Indenture  as  his  deed  that  binds  tlic  leflee,  and  not  his  being 
barely  named  therein,  for  {o  he  Is  In  the  deed  poll ;  but  that  being 
only  fealed  and  delivered  by  the  leflbr,  can  only  bind  him,  and 
not  the  leflee,  who  is  not  to  feal  and  execute  it.  And  it  fliould 
feem,  that  fuch  leafe  by  deed  poll  binds  the  leflbr  himfelf  as  much 
as  if  it  were  by  indenture,  becaufe  it  Is  executed  on  his  part  with 
the  very  fame  folemnity,  and  therefore  It  fhould  feem,  he  is  bound 
by  fuch  leafe  by  way  of  efloppel. 
Cro.  Eliz.  And  yet  it  is  generally  faid,  that  thefe  eftoppels  ought  to  be 

37.  700.       mutual,   otherwife   neither  party  Is  bound  by  them  :  therefore, 
358.  a.*        if  ^  nian  takes  a  leafe  for  years  of  his  own  lands  from  an  infant  or 
feme  covert  by  Indenture,  this  works  no  efloppel  on  either  part, 
becaufe  the  infant  or  feme,  by  reafon  of  their  difabllity  to  con- 
-    traft,  are  not  eft:opped  ;  therefore,  neither  fhall  die  leflTee  be  eftop- 
ped,  becaufe  all  eftoppels  ought  to  be  mutual. 
Rdl.-Abr,         So,  if  a  man  takes  a  leafe  for  years  of  his  own  lands  by  patent 
*7''  from  the  king,  rendering  rent,  this  fliall  not  eftop  the  leflee,  as  an 

indenture  between  common  perfons  in  fuch  cafe  would  do  ;   be- 
caufe the  king  cannot  be  eftopped  j  for  ii  cannot  be  prefumed  the 

king 
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king  would  do  wrong  to  any  perfon,  and  therefore  being  deceived 
in  his  grant  makes  it  abfolutely  void.  And  if  he  be  not  eftopped, 
neither  (hall  the  leflee  ;  becaufe  all  eftoppels  ought  to  be  mutual. 
But  perhaps  there  may  be  fonie  difference  between  thefe  cafes  of 
a  bare  acceptance  of  a  leafe  from  fuch  perfons,  as  by  reafon  of 
their  imbecihty,  incapacity,  or  other  impediment  arifing  from 
their  own  perfons,  could  not  make  fuch  leafe,  but  that  the  fame 
was  either  abfolutely  void,  or  at  lead  voidable,  on  their  part ;  and 
therefore  the  leffee  may  (hew  fuch  incapacity,  to  avoid  them,  as 
made  by  perfons  who  wanted  power  or  ability  to  contrail ;  and  fo 
the  whole  contrail:  muft  fail,  not  for  want  of  a  fufficient  eftate  in 
the  leflbrs,  (for  if  they  were  of  full  age,  and  fole,  ^c.  that  would 
not  be  material,)  but  for  want  of  a  fufficient  power  or  ability  to 
contrail.  But  when  fuch  leafe  is  made  by  a  man  of  full  age, 
though  by  deed  poll,  why  this  (hould  not  bind  and  eftop  him  a£ 
well  as  if  it  were  made  by  indenture,  feems  hard  to  underftand  ; 
for  he  hath  executed-  it  on  his  part  with  the  fame  folemnity  ;  and 
though  it  cannot  bind  or  eflop  the  leffee,  becaufe  he  never  exe- 
cuted it,  yet  why  that  fhould  invalidate  it  on  the  leffor's  part, 
whofe  deed  it  was,  and  who  did  all  he  could  to  bind  himfelf,  does 
not  feem  very  intelligible.  Befide^  that,  the  books,  which  put  the 
cafe  of  the  leafe  by  deed  poll,  faying  only  that  the  leffee  is  not 
eftopped  thereby,  feem  to  allow  that  the  leffor  is  notwithftanding 
eftopped  ;  for  otherwife  they  would  take  notice  of  their  being 
both  at  large,  as  they  do  in  other  cafes. 

If  leffee  for  years  accepts  a  leafe  for  years  of  a  ftranger  by  in-  Roll.  Abr. 
denture,  who  hath  nothing  in  the  reverfion,  this  is  a  good  leafe  by  ^''i*  ^7'.^ 
way  of  eftoppel  between  them,  and  not  a  confirmation  ;  for  no- 
thing appears  that  the  leilor  knew  the  leffee  then  had  any  thing  in 
the  lands,  and  then  it  is  the  fame  with  the  other  cafes,  and  works 
by  way  of  a  bare  eftoppel ;  but  Feimer  thought  it  a  confirmation, 
againft  all  the  other  judges. 

If  one  lets  lands  to  me,  by  deed  enrolled,  unknown  to  me,  and  Bro.  tit. 
brings  debt  upon  the  leafe,  I  may  fay  ne  leffa  pasy  as  Littleton  held  ;  Leafes,  36. 
but  by  all  the  juftices,  he  who  made  fuch  leafe  is  concluded   to  ^    •4-a9' 
fay  the  contrary.     This  cafe  feems  to  be  an  authority  in  point  to 
cftablifti;  what  has  been  laid  down,  that  in  cafe  of  a  deed  poll,  (as 
this  which  is  called  a  deed  enrolled  muft  be  intended  to  be,)  the 
leffor  himfelf  is  eftopped,  though  the  lefl'ee  be  at  large ;  and  this 
cannot  be  intended  an  indenture,  becaufe  then  the  leffee  would 
have  been  eftopped  likewife,  if  he  had  fealed  it,  which  in  this 
cafe  it  appears  he  did  not,  becaufe  it  was  unknown  to  him,   and 
therefore  was  not  eftopped,  whether  it  were  by  indenture  or  deed 
poll. 

Thefe  eftoppels  continue  no  longer  on  either  part  than  during  Co.  Ut, 
the  leafe,  for  as  they  began  at  firft  by  the  making  of  the  leafe,  fo  "7-  ^^ 
by  determination  of  the  leafe  they  are  at  an  end  likewife ;  for  then  \  q^  ^"^'^ "' 
both  parts  of  the  indenture  belong  to  the  leffor.          Cro.  Ei;?.  36.   Roil.  Abr.  877. 

When  an  intereft  ailually  paffes  by  the  leafe,  there  fhall  be  no  Co.  Lit. 
eftoppel,  though  the  intereft,  purported  to  be  granted,  be  really  ^^^^^\ .g 
greater  than  the  leffor  at  that  time  had  power  to  grant ;  as  if  A.y  (J\'j^^  ' 

J  n  leffee 
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Skin.  3.  Icflce  for  the  life  of  B.y  makes  a  leafe  for  years  by  indenture,  and 
24?^"  **^'  ^^^^^  purchafes  the  reverfion  in  fee,  and  then  B.  dieth ;  A.  {hall 
Saik.  275.  avoid  his  own  leafe,  though  feveral  of  the  years  exprefTed  in  the 
pi.  I.  leafe  are  dill  to  ccnne;  for  he  may  confefs  and  avoid  the  leafe 

which  took  effedl:  in  point  of  intered,  and  determined  by  the  death 
of  B.     So,  if  lelTee  for  ten  years  makes  n  leafe  for  twenty  years, 
and  afterwards  purchafech  the  reverfion,  yet  it  Ihall  bind  him  for 
no  more  than  ten  years,  for  the  fame  renfon  ;  becaufc  when  he 
made  a  leafe  for  twenty  years,  this  was  certainly  a  good  leafe  for 
ten  years,  and  fo  far  an  interefl;  pafled,  which  he  may  confefs,  and 
avoid  it  for  the  refidue,   by  faying  that  he  had  no  more  than  for 
ten  years  in  it  himfelf  j  fed  qihvre  of  this  ?  for  the  reafon  feems  not 
fatisfa6lory. 
a  Lev.  140.        In  ejedlment,  plaintiff  declared  of  a  leafe  for  five  years,  and 
RMtn(f'''°'  "P°"  "°'  guilty  pleaded,  the  jury  found   that  the  leffor  of  the 
Wiiiiainfon.  plaintiff  had  only  a  term  for  three  years  in  the  lands  leafed,  i^ 
fly  ^Sc.     Hale  held  this  verdid:  againft,  the  plaintiff  j  for  the  judg- 
ment fliould  be,  that  the  plaintiff  recuperet  termintim  ftium  pra- 
dicluniy  which  is  five  years  ;  and  here  the  leffor's  intereft  does  not 
continue   fo  long,  and  perhaps  the  defendant  may  be  the  rever- 
fioner  after  the  five  years  ended,  and  then  by  this  means  the  plain- 
tiff's leffor  will  recover  the  land  for  two  years  more  than  he  hath 
right  to  do ;  and  he  faid,  that  for  this  reafon,  he  had  before  caufed 
anotherplaintiff  to  be  nonfuit ;  Wild  M'as  of  the   fame  opinion, 
but  Tijoifden  inclined  cotJt.  Iff  adjornahir. 
Co.  Lit.  If  a  man  takes  a  leafe  for  years  of  the  herbage  of  his  own  land 

J'^n^'-i,  ^y  indenture,  this  is  no  conclufion  to  fay  that  the  leffor  had  no- 
Roll.  /ibr.       /•••Ill  ,        .  ^     .       .     K  .    . 

S71.  thing  m  the  lands  at  the  tniie  of  the  leale  made,  becaufe  it  wa$ 

not  made  of  the  lands  themfeivcs. 

Roll.  Abr.         If  baron  and  feme  join  in  a  leafe  for  years  by  indenture,  ren- 

mz   ^'^'**    ^^^^"g  ^^"^>  where  the  baron  hath  all  the  eftate,  and  the  wife  no- 

Breerton  v.    thing;  in  tliis  cafe,  after  the  death  of  the  baron,  the  leffee,  in  an 

Evaits.          adion  of  debt  brought  by  the  feme,  fliall  not  be  concluded  to 

fay,  that  at  the  time  of  the  leafe  made  the  feme  had  nothing  in 

the  lands  ;  for  this  (hall  not  enure  by  way  of  eftoppel,  becaufe  an  ' 

interefl;  adually  paffed,  though  not  from  the  feme.     But  another 

reafon  given  is,  becaufe  the  feme  being  covert  was  not  efl;opped, 

and,  by  confequence,  neither  fhall  the  leffee,  becaufc  all  eltoppels 

ought  to  be  mutual. 

Co.  Lit.  If  tenant  cf  the  land,  and  a  fliranger,  join  in  a  leafe  for  years 

tK  ^\  L       by  indenture,  this  is  the  leafe  only  of  the  tenant,  and  the  confirm- 

Roll.  Abr.  •  r     1        rL  x  <      ,       r  in 

877.  Cro.    ation  or  the  Itranger ;  and  yet  the  leafe  operates,  as  to  the  itran- 
Eliz.  701.     ger,  by  way  of  conclufion,  and  fo  it  does  to  the  leffee  with  refpedb 
to  the  fliranger,  becaufe  he  having  nothing  in  the  lands,  the  in- 
denture could  no  otherwife  take  effect  as  to  him. 
Co.  Lit.  If  A.  feifed  of  ten  acres,  and  B.  of  other  ten  acres,  join  in  a 

R^'ii^Ah       1^^^-  f'O'^  years  by  indenture,  thefe  are  feveral  leafcs,  according  to 
877."       *     their  feveral  eftates,  and  no  eftoppel  is  wrought  by  the  indenture 
to  either  party,  becaufc  each  have  an  eftate  whereout  fuch  leafe 
for  years  or  intereft  may  be  derived  ;  and  the  reafon  why  eftoppels 
at  any  time  are  allowed,  is,  becaufe  otherwife,  when  the  party 

hath 
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liath  nothing  in  the  lands,  the  indenture  muft  be  abfolutely  void, 
which  would  be  hard  to  fay,  when  he  hath,  under  hand  and  feal, 
done  all  in  his  power  to  make  it  good  ;  and  fince  it  can  be  good 
no  otherwife,  it  fliall  be  good  by  eftoppel,  rather  than  be  abfo- 
lutely void.  But  when  an  intereft  pafles  from  each  leflbr,  the  in- 
denture works  upon  fuch  intereft  to  carry  that,  and  therefore 
leaves  no  room  for  its  operating  by  way  of  eftoppel.  But  fince* 
both  equally  joined  in  the  leafe,  without  diftinguiftiing  the  feveral 
interefts  they  had  therein,  the  indenture  works  by  way  of  con- 
firmation, with  tefpe£l  to  each  from  whom  the  whole  intereft 
did  not  pafs ;  that  is,  as  ^.'s  confirmation  for  ^.'s  part,  and  as 
B.'s  confirmation  for  AJs  part ;  for  fince  the  leafe  of  the  whole 
was  undiftinguiflied,  and  by  reafon  of  the  feveral  interefts  that 
pafled  from  each,  excludes  any  eftoppel,  therefore,  rather  than  the 
indenture  fliall  be  void,  with  refpe6l  to  the  part  of  each  other,  it 
(hall  be  conftrued  a  feveral  confirmation  by  one  of  the  other'3 
part,  and  by  the  other  of  the  other's  part,  which  is  the  leaft 
operation  the  indenture  can  have  with  refpedl  to  each,  from  whom 
no  intereft  pafles,  without  being  abfolutely  void. 

So,  if  two  tenants  in  common  of  lands  join  in  a  leafe  for  years,  Roll.  Abr, 
by  indenture,  of  their  feveral  lands  ;  this  fhall  be  the  leafe  of  ^77- 
each  for  their  refpe6live  parts,  and  the  crofs  confirmation  of  each 
for  the  part  of  the  other,  and  no  eftoppel  on  either  part ;  becaufe 
an  actual  intereft  pafles  from  each  refpeclively,  and  that  excludes 
the  necefljty  of  an  eftoppel,  which  is  never  admitted,  if  by  any 
conftruction  it  can  be  avoided,  as  being  one  of  thofe  things  which 
the  law  looks  upon  as  odious,  becaufe  it  chokes  and  difguifes  the 
truth. 

But  if  two  joint-tenants  for  life,  or  in  fee,  join  in  a  leafe  for  Co  Lit. 
years  by  indenture,  referving  rent  to  the  one  of  them  only,  this  47-  a- 
(hall  give  him  the  rent  exclufive  of  the  other  ;  and  here  the  eftop-  g °g" 
pel  turns  not  then  upon  the  intereft  pafl~ed  by  the  leafe,  for  that 
is  feveral,  according  to  their  feveral  rights,  as  in  the  other  cafes, 
which  excludes  any  eftoppel ;  but  it  turns  upon  the  refervation  of 
the  rent,  which  being  made  in  this  manner,  to  one  exclufive  of 
the  other,  by  indenture,  works  an  eftoppel  againft  all  the  parties 
to  fay  the  contrary  •,  and  though  the  rent  iflues  out  of  one  part 
as  well  as  the  other,  yet  it  not  being  part  of  the  thing  demifed, 
but  moving,  as  it  were,  rather  by  way  of  grant  from  the  lefliee 
after  the  leafe  made,  the  lefl'ors  are  confidered  as  accepting  it  in 
this  manner  by  indenture,  which  concludes  them  as  well  as  it 
doth  the  lefl~ee.  But  if  the  leafe  had  been  by  parol,  or  deed  poll, 
referving  rent  to  the  one  joint-tenant  only,  this  would  not  have 
excluded  the  other  joint-tenant  from  an  equal  fhare  therein,  be- 
caufe this  refervation  coming,  as  it  were,  by  way  of  grant  from 
the  leflee,  and  being  only  by  parol,  or  deed  poll,  could  not  eftop 
or  conclude  the  leflx)rs,  who,  v/ith  refpect  to  the  rent,  were 
as  it  were  grantees,  and  only  paflive  therein  ;  and  the  rent  fliall 
follow  the  reverfion  in  proportion  to  their  feveral  eftates  in  that, 
as  the  caufe  for  which  the  rent  was  referved  or  granted  in  that 
manner,  and  fo  let  in  both  to  an  equal  participation  thereof. 

Vol.  IV.  O  If 
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Roll.  Abr.         If  two  coparceners  join  in  a  leafe  for  years,  by  indenture,  o£ 
878,  Moor,  their  feveral  parts,  this  is  faid  in  one  book  to  be  but  as  one  leafe, 
MiHm^e'r  v.    becaufe  they  have  not  feveral  freeholds  therein,  but  only  one,  as 
Robinibn.     both  making  but  one  heir,  and  therefore  fhall  join  in  an  aUife. 
But  Moor  is  cont.  where  in  ejecSlment  the  plaintiff  declared  of  a 
leafe  by  two  coparceners  quod  dimiferunt ;  and  exception  being 
taken  to  it,  the  exception  was  allowed,  becaufe  the  leafe  was 
feveral  as  to  each  coparcener,  for  her  refpeclive  moiety.    And 
this  feems  the  better  law,  becaufe  though  they  have  but  one  free- 
hold with  regard  to  their  anceftor,  and  therefore  if  they  are  dif- 
feifed  {hall  join  in  an  aflife,  yet  as  to  their  difpofmg  power  there- 
of they  have  feveral  rights  and  interefts,  fo  that  neither  of  them 
can  leafe  or  give  away  the  whole. 
TloU.  A'or.         If  A.  mortgages  lands  to  B.  upon  condition  to  re-enter  on  pay- 
874.  S76.      jyient  of  10/.   and  after  A.  before  the  day  of  payment  is  come, 
land  v."       being  in  pofTeflion,  makes  a  leafe  for  years,  by  indenture,  to  C, 
Hood.  and  then  after  performs  the  condition,  this  fnali  make  the  leafe  to 

C.  good  againft  himfelf  by  eftoppel  -,  and  it  was  farther  adjudged, 
that  even  the  feofl'ee  of  A.  fliould  be  bound  by  this  leafe,  which 
took  its  effe£t  only  at  firll  by  elloppel  ;  becaufe  he  coming  in 
under  one  who  was  eftopped,  llrould  be  himfelf  eftopped  likewife, 
which  was  llill  a  {tronger  cafe  than  the  firll:.  And  this  was  ad- 
judged in  Ireland,  and  afterwards  affirmed  on  a  writ  of  error 
here,  and  feems  a  very  reafonable  judgment ;  for  if  a  fubfequent 
purchafe  fhnll  make  good  a  leafe  of  lands  by  indenture,  though 
the  leffor  had  nothing  in  thofe  lands  at  the  time  of  the  leafe,  and 
therefore  his  leafe  at  firll  could  only  take  efFedl  by  eftoppel ;  much 
more  in  this  cafe,  wliere  the  leflbr  had  a  poffibility  of  coming 
into  the  lands  again,  fliall  his  performance  of  the  condition  after 
make  good  the  intermediate  leafe.  And  fo  it  fliould  feem  too 
if  the  condition  were  broken  at  the  time  of  the  leafe,  fo  as  he 
had  then  nothing  but  an  equity  of  redemption  ;  yet  if  he  fhould 
after  be  admitted  to  redeem  in  Chancery,  this  would  make 
good  the  intermediate  leafe  which  took  effect  at  firfl.  only  by 
eftoppel. 
Co.  Lit.  B.  tenant  for  life  cf  C,  and  he  in  the  remainder  or  reverfion 

^S/J*'  in  fee  join  in  a  leafe  for  years  by  indenture  ;  this,  during  the  life 

Moo?,^pu'    of  ^i  is  the  leafe  of  B.,  who  then  only  had  the  prefent  intereft  in 
196.  Poph.  the  lands,  and  the  confirmation  of  hirri  in  the  remainder  or  rever- 
57.    Moor,  ^^j^ .  ^j^j.  ^£j.g^  ^j^g  death  of  C.  then  this  becomes  the  leafe  of  liim 
6Co.'i4, 15.  ill  the  reverfion  or  remainder,  and  the  confirmation  of  jS.,  for  the 
leiTors  having  feveral  eftates  in  them  in  feveral  degrees,  the  leafe 
ihall  be  conflrued  to  move  out  of  each  one's  refpeclive  eftate  or 
,      intereft  as  they  become  capable  of  fupporting  thereof ;  which  is 
the  moft  natural  and  ufeful  tonftrudion  of  the  leafe,  efpecially  as 
there  can  be  no  eftoppel  in  this  cafe,  by  reafon  of  the  feveral  in- 
terefts  which  palled  from   each  -,  and  therefore   during  the  life 
of  the  tenant  for  life,  if  the   lefi'ee,  being   evicted,  fliould   de- 
clare of   a   leafe  by   both,    this  would  be  againft  him,  as  was 
adjudged,  becaufe  for  thiit  time  it  vvasoalv  the  leafe  of  the  tenant 
for  life. 
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(P)  Leafes  for  Years  and  future  Interefts,  how  far 
they  may  be  barred  or  deftroyed,  and  how  far 
not,  and  where  an  Entry  before  the  Term  begun^ 
is  a  Difleifm. 

tT  has  already  appeared,  that  all  leafes  for  years  at  the  common 
-*■  law,  when  they  come  in  ej/e,  are  to  be  executed  by  the  entry 
of  the  leiTee.  We  fliall  therefore  now  confider  what  care  the 
law  has  taken  for  the  prefervation  and  fecurity  of  fuch  leafes  as 
are  limited  to  begin  at  a  future  time,  and  fo  cannot  be  executed 
by  entry  prefeil:ly;  what  power  the  leflee  hath  over  fuch  an  in- 
tereft,  and  whether  by  any,  and  by  what  a£ls,  either  of  the  lef- 
for,  or  ftrangers,  the  fame  may  be  barred  and  prevented  from 
ever  taking  effect. 

As  to  future  interefts,  if  one  make  a  leafe  for  years,  to  com-  Cro.  Ella. 
mence  after  the  death  of  a  tenant  for  life,  or  after  the  end  of  a  ^5- 
leafe  for  years  then  in  being;  and  after  the  death  of  the  tenant  3 Leon.  1^6. 
for  life,  or  expiration  of  the  term  for  years,  a  flranger  enter  by  158. 
tort,  yet  may  the  leflee  of  the  future  intereft  grant  over  his  term  5  Mo'^*  *9^* 
for  years,  before  or  without  any  entry  made,  and  thereby  transfer 
over  his  power  of  entering  and  reducing  it  into  pofleflTion  to  the 
grantee  :  for  till  entry  of  the  leflee  of  fuch  future  intereft,  the 
leafe  is  not  executed,  but  remains  in  the  fame  plight  as  it  was 
upon  the  firft  making  thereof,  and  then  no  intermediate  adts, 
either  of  the  lefllar,  or  of  ftrangers,  can  difturb  or  hurt  it ;  be- 
caufe  whoever  comes  to  the  pofl'eflion,  whether  by  right  or  wrong, 
takes  it  fubje£l:  to  fuch  future  charge,  which  the  leflee  may  exe- 
cute by  his  entry  whenever  he  thinks  fit,  as  by  a  title  prior  and 
paramount  to  all  fuch  intermediate  violations  of  the  pofl'eflion. 
But  if  the  letTee  of  fuch  future  intereft  had  once  entered  after  the 
death  of  the  tenant  for  life,  or  end  of  the  leafe  for  years,  and 
had  after  been  put  out,  then  he  could  not  grant  over  his  term  and 
intereft  to  a  ftranger,  becaufe  by  his  entry  the  leafe  was  adlually 
executed,  and  being  after  defeated  by  the  entry  of  another,  he 
had  only  a  right  of  entry  left  in  him  ;  which  right  of  entry  the  law 
will  not  fufl^er  him  to  transfer  over  to  a  ftranger  any  more  than  a 
right  of  a£tion  ;  and  for  the  fame  reafon,  becaufe  in  both  cafes  it 
may  encourage  champerty  and  maintenance  :  but  in  the  other 
cafe,  where  he  hath  not  entered,  he  only  transfers  over  fuch 
intereft  as  he  himfelf  bad,  which  tlie  tortious  entry  of  the 
ftranger  had  not  difturbed  or  altered  from  what  it  was  at  the  firft 
making  thereof. 

So,  if  one  makes  a  leafe  for  years,  to  begin  two  years  hence  ;  Cro.E!!?. 
after  the  two  years  expired,  before  any  entry,  and  whilft  the  lef-  ^J-^^  ^  ^^ 
for  continues  ftill  in  pofleffion,  the  leflee  may  grant  over  his  term  wheder  v. 
and  intereft  to  another ;  becaufe  his  interejft  termhii  was  not  de-  Thorough- 
vefted  or  turned  to  a  right,  but  continued  in  him  in  the  fame  5^<*"** 
manner  as  it  v/as  at  firft  granted  ;  and  in  the  fame  manner  he 
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transfers  it  over  to  another,  who  by  his  entry  may  reduce  it  into 
pofTelTion  whenever  he  thinks  fit. 
5  Co.  123.         One  made  a  leafe  for  years,  to  begin  after  the  end  or  detcrmi- 
s'^ffi'.^,'^'^^'  nation  of  a  former  leafe  for  years  then  in  being  ;  the  firft  leafe 
Leon.  99,      determined  ;  and  before  entry  of  the  fecond  leflee,  he  in  reverfion 
^  Mod.  1 98.  entered,  and  made  a  feoffment  in  fee,  and  levied  a  fine  with 
proclamations,  and  five  years  pafled  without  entry  or  claim  of  tlie 
fecond  leflee  ;  and  if  his  term  was  barred,  was  the  queftion  ?  And 
it  was' adjudged,  that  by  this  fine  and  non-claim  his  term  was 
barred,  becaufe  after  the  firft  leafe  expired,  the  fecond  leafe  was 
adtually  then  come  in  ejfcy  and  reducible  into  poflefTion  by  an  entry 
prefently ;   and  then  his  not  entering,  which  w^as  his  own  fault, 
and  laches,  could  not  flop  the  operation  of  the  fine  from  running 
againft  him.     But  if  fuch  fine  had  been  levied  during  the  conti- 
nuance of  the  firll  leafe,  there,  it  was  agreed,  that  the  operation 
thereof  fiiould  not  begin  to  run  out  againft  the  fecond  leflee  till 
the  firll  leafe  were  determined;  becaufe  till  then  the  fecond  leafe 
•was  only  an  interejje  termini,  which  the  fecond  leflee  could  not 
reduce  into  poflefllon  by  any  entry  till  the  firfl:  leafe  determined, 
and  fo  was  not  obliged  to  take  notice  of  the  a£ls  of  (Irangers,  or 
of  the  ter-tenant  in  poflefllon  ;  for  if  fuch  future  interefl  might 
be  divefled  before  it  came  in  ej/e,  the  leflTee  or  grantee  thereof 
having  never  entered,  would   have  no  means  to  re-ve(l  it,  and 
therefore  till  it  comes  in  ej/ej  the  law  takes  care  and  fecures  it  to 
the  leflee  or  grantee  in  the  fame  manner  as  it  was  at  firfl  granted: 
but  v/hen  the  firll  leafe  is  at  an  end,  then  the  fecond  leflee  is  to 
take  care  of  it  himfelf ;  and  if  he  fufi^ers  five  years  to  elapfe  after 
that  time  without  entry  or  claim,  this  will  bar  fuch  interefl,  be- 
caufe his  right  then  commences  in  poffeflTion,  and  thenceforth  the 
operation  of  the  fine  begins  to  run  on  againfl  him.     And  where 
iCoy,  laj.     in  Noy  it  is  held,  that  if  j4.  leafes  to  B.  for  years,  but  yet  J.  flill 
i\rchboid      coutinucs  in  pofleflTion,  and  after  levies  a  fine  v/ith  proclama- 
Vent' 8t       tions,  and  five  years  pafs,  that  this  does  not  bar  the  term  of 
Sid.  459.*      B.,  but  only  carries  the  reverfion  of  -^.,  this  cafe  was  denied 
by  Tivifden  to  be  law,  for  till  the  entry  of  B.  the  lefl"or  hath 
no  reverfion ;   and  therefore  the  fine  can  only  operate  on  the 
poflefTion, 
2  Leon.  99.        As  the  lefl'ee  mufl  enter  when  his  leafe  continues  in  pofl"e(rion, 
Cro.  Eiiz.     fg  if  j^e  enters  before,  this  is  a  difl!eifin :  therefore,  where  one 
Ab^/ecf-"^""  brought  debt  for  rent,  and  declared  upon  a  leafe  29  Septemb.  ha- 
Dyer,  89.*      bendum  from  the  feafl  of  ^t.  Mich,  next  enfuing  for  twenty-one 
c6.  2  Roll,  years,  rendering  lol.per  ami.  rent,  virtute  ciijus  defendant  29  5^/- 
Abr.  120.      ^g^^},^  entered,  ^c.  on  nil  debet  pleaded,  and  found  for  the  plain- 
tiff, it  was  moved  In  arrefl  of  judgment,  that  here,  by  the  -plain- 
tiff's own  fiiewing,  there  is  no  rent  in  arrear,  for  he  fays  virtute 
cujus  defendant  29  Septemb.  entered,  which  is  a  day  before  the 
commencement  of  the  term  ;  and  then  fuch  entry  is  a  diffeifin, 
becaufe  he  hath  then  no  right  to  enter :  and  this  the  court  clearly 
agreed,  and  that  no  continuance  of  pofTeflTion,  though  after  the 
term  a£lually  begun,  would  purge  the  diflieifin  or  alter  the  efltate 
of  the  lefl'ee :  but  yet  they  agreed  that  debt  lay  for  the  rent  in 
10  refpe£l 
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vefpcft  of  the  privity  of  contrail  upon  the  leafe  made,  but 
that  the  difleifm  having  gained  a  tortious  fee,  that  fliouid  not 
give  way  to  the  term  for  years,  though  it  were  legal,  being  but  a 
chattel. 

So,  where  A.  made  a  leafe  to  B.  23  Septejji.  habendum  to  him  Lev.  45. 
for  eighty-one  years  irovrx  Alich.  next  enfuing,  if  C.  fhould  fo  K6'^-54- 
long  live,  and  from  and  after  the  day  of  the  death  of  C.  for  thirty-  BrTbafon. 
one  years  more  ;  the  leflee  enters  the  23  Septemb.y  and  fo,  before 
the  commencement  of  the  term,  continues  in  pofleflion  for  fome 
years ;  then  the  leflbr  re-enters,  and  the  lefiee  being  out  of  pof- 
lefTion  after  the  death  of  C.  and  during  the  continuance  of  thirty- 
one  years,  affigns  over  that  term  to  the  plaintiff's  lefTor,  who 
being  kept  out  of  pofTeihon,  brings  eje£tment,  and  recovered. 
I.  It  was  held,  that  the  term  not  being  to  begin  till  M'tch.y  this 
was  till  then  a  future  intereft,  and  the  leflee's  entry  before  was  a 
difleifm,  and  not  a  poffefTion,  by  virtue  of  the  leafe.  2.  That 
whether  this  leafe  for  thirty  one  years  were  only  a  continuance  of 
the  firft  term,  and  that  both  together  made  but  one  term,  as 
Bridgemaji  held,  becaufe  the  laft  day  of  the  life  of  C.  fhall  be 
conjoined  to  the  firft  day  of  the  thirty-one  years,  and  fo  no  frac- 
tion be  allowed,  efpecially  being  for  eighty-one  years,  which  B. 
cannot  be  fuppofed  to  outlive ;  or  whether  they  were  two  dillin£l 
terms,  as  others  held ;  yet  either  way  it  was  not  turned  to  a  right 
by  the  entry  of  the  leflbr,  becaufe  B.  was  not  poifefled  by  virtue 
of  the  term,  but  by  difleifin,  and  to  purge  that  was  the  entry 
of  the  leflbr ;  for  if  a  ftranger  had  entered  after  Mich.y  and  dif- 
feifed  the  leflbr,  this  would  not  have  turned  the  term  to  right,  be- 
caufe as  to  that  the  time  for  entry  of  the  leflTee  was  not  come,  nor 
was  his  entry  in  refpedt  of  that ;  no  more  will  the  entry  of  the 
leflbr  turn  it  to  a  right,  and  then  it  \Vas  well  afhgnable  to  the  plain- 
tiflF's  leflbr,  efpecially  if  it  fhould  be  taken  as  a  future  intereft, 
as  fome  held  it  (hould ;  for  then  the  lefll'e  was  never  in  pofleflion 
by  virtue  thereof,  and  confequently  the  leflbr's  entry  could  not 
turn  it  to  a  right. 

But  where  one  declared  of  a  leafe  16  April,  habendum  from  the  Cro.  Eli«. 
Annunciation  laft  paft  for  ten  years,  virtute  cujus  intravit,    ^  ha-  ^y^,",^^  ^ 
huit  tenementa  prtzdia.  from  the  faid  Annunciation;  this  was  held  Campian. 
good,  and  that  the  lefl'ee  was  no  difleifor ;  for  it  fhall  be  intended 
that  he  entered  and  occupied  before  by  agreement,  and  a  diver- 
fity  was  taken  between  this  cafe,  where  the  commencement  of  the 
leafe  is  limited  from  a  time  paft,  and  where  it  is  limited  to  begin 
at  a  time  to  come  j  there,  the  entry  of  the  lefl^ee  before  that  time, 
is  a  diffeinn. 


O3 


198 


Eeafcis  antJ  Cerm^  for  Wtm* 


Cro.  Car. 
310.    Irtiam 
v«  Morris. 


f fl)  2  Ventr. 

.329- 

K  Sid.  459. 

s  Ley.  ZJ2. 


Kinmer  v. 
Byton, 
Comb.  67. 
See  alfo 
I  Ch.  Rep, 
37.  3j. 

Hard.  400. 
Focus  V. 
Saliibury. 


( Q_)  How  far,  and  by  what  Means,  Leafes  for 
Years  in  Triift  to  attend  an  Inheritance  may  be 
barred  or  deftroyed. 

"iF  leflee  for  years  affigns  over  his  leafe  In  trufi:  for  himfelf^  and 
•*■  after  purchafes  the  inheritance,  and  occupies  the  land,  and 
then  levies  a  fine  with  proclamations,  and  the  leffee  does  not  claim 
this  leafe  within  five  years  after  the  fine  levied,  this  fine  and  non- 
claim  will  bar  the  intereft  of  the  leflee,  though  he  who  levied 
the  fine  had  himfelf  the  pofleflion  by  reafon  of  the  truft  ;  for  this 
trufl  pafled  included  in  the  fine,  and  the  truftee  not  making  claim 
within  the  five  years,  his  intereft  is  barred  thereby,  and,  confe- 
quently,  fo  is  the  intereft  therein  of  the  ce/^ui  que  trujl.  But  note ; 
it  appears  in  other  books  {a)y  where  this  refolution  is  cited,  that 
the  conufee  was  a  purchafer  of  the  eftate,  and  then  having  no 
notice  of  the  term,  nor  having  made  any  agreement  for  it,  to 
have  it  affigned  in  truft  for  himfelf,  if  the  fine  had  not  barred  it, 
and  it  might  have  been  fet  up  againft  his  purchafe,  he  would  have 
been  fo  far  cheated.  But  it  Is  faid,  it  would  have  been  otherwife, 
if  by  agreement,  this  term  had  been  to  be  afligned  in  truft  for  the 
conufee  ;  and  that,  upon  very  good  reafon  :  for  he  who  hath  the 
inheritance  in  truft,  for  whom  a  term  or  eftate  by  extent  is  af- 
figned, muft  be  taken  as  tenant  at  will  to  his  truftee,  and  then  his 
pofTefiion  is  the  poiTeflion  of  the  truftee ;  the  confequence  of 
which  is,  that  the  fine  levied  by  him  who  hath  the  inheritance 
■will  work  only  upon  that,  when  it  appears  that  it  was  fo  intended, 
and  that  the  term  fhould  be  kept  on  foot,  and  not  barred  ;  where- 
as in  the  cafe  of  IJham  and  Morris  there  does  not  appear  to  have 
been  any  fuch  intention,  nor  does  It  appear  that  the  conufee  knew 
any  thing  of  the  term. 

[So,  where  A.  had  a  term  of  years  vefted  in  him  for  fecuring 
children's  portions,  and  B.  being  in  pofleflion  levied  a  fine,  and 
five  years  pafled  without  any  claim  being  made  ;  it  was  refolved 
by  the  Court  of  King's  Bench,  that,  admitting  the  term  was  in 
truft,  it  was  barred  by  the  fine,] 

A.  feifed  of  lands,  for  continuance  thereof  in  his  name  and 
blood,  ^c.  makes  a  leafe  to  B^  for  five  hundred  years,  in  truft 
for  himfelf  during  life,  and  after  in  truft  for  his  brother,  and  fq 
to  others ;  and  after,  A,  being  in  pofl'efllon  according  to  the  truft, 
covenants  with  D.  to  ftand  feifed  of  thofe  lands,  upon  the  fame 
confideratlons  as  in  the  leafe,  to  the  ufe  of  himfelf  for  life,  with 
remainders  over,  as  in  the  leafe,  and  upon  the  fame  trufts;  and 
that  the  faid  leafe,  and  all  eftates  made  or  to  be  made  by  him 
ihould  be  to  the  fame  ufes  and  trufts;  and  then  A.  levies  a  fine, 
and  five  years  pafs,  A.  ftill  continuing  in  pofl'eflTion  according  to 
the  truft,  and  after  A'?>  death  the  lefi^ee  enters  j  and  if  this  leafe 
was  barredt-y  the  fine  and  non-claim  for  five  years,  was  the  quef- 
tion  ?  No  judgment  appears  to  have  been  given  :  but  Hale  feemed 
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to  be  of  opinion  that  it  was  not,  becaufe  here  appeared  no  intent 

to  bar  it  j  for  A.  was  but  tenant  at  will,  and  the  fine  did  not  dif- 

place  the  leafe ;  as,  if  leflee  for  years  levies  a  fine,  and  five  years 

pafs,  the  leflbr  is  not  barred,  becaufe  Jiihil  opsratur  hy  the  fine,  zVez.  431. 

and  partes  finis  nihil  habiierimt  may  be  pleaded  to  it :  otherwife  it 

would  be,  if  fuch  fine  had  been  levied  by  the  tenant  for  life  : 

therefore,  where  leflee  for  years  intends  to  levy  a  fine,  it  is  ufual 

for  him  firfl  to  make  a  feoffment,  whereby  he  transfers  the  whole 

and  prefent  pofleflion  and  fee  to  the  feoffee,  and  then  the  fine 

operates  upon  the  whole  eftate  fo  united  in  the  feoffee ;  but  here 

the  Uafc  for  years  ivas  antecedent  to  the  ejlate  of  the  lejfor  upon  which 

the  fine  operates,  and  was  fubfifting  in  another  perfon,  m-z.  in 

the   lefTee,  at   the    time  of  the   fine  levied.     And  he  cited  the 

Duchefs  of  Richmond'^  cafe  {a)  in  C.  i?.,  which  is  faid  to  be  the  (a]  Corbet 

fame  /'/;  terniuiis^  and  to  be  fo  adjudged,   1.  Becaufe  the  lefTor  was  ^;S^°"=> 

only  a  tenant  at  will,  and  there  was  a  mutual  confidence  between  R'Iytn.°uo*. 

them  :  2.  By  reafou  of  the  privity  that  was  between  them.    And 

he  alfo  cited  one  HeaFs  cafe,  where  ^.  conveyed  lands  in  fee  to 

B.f  with  a  covenant  to  make  further  aflurance,  then  B.  let  to  A, 

for  forty  years,  and  then,  on  requeft,  j4.  makes  further  alTurancesi 

the  leafe  is  barred  without  precedent  agreement  to  the  contrary, 

for  that  would  have  faved  the  leafe,  and  then  the  further  afTurance 

would  have  been  taken  only  to  operate  by  way  of  corroboration 

and  further  confirmation  of  the  leafe.     But  the  principal  cafe  in 

Hard,  feems  to  be  very  darkly  put  in  the  book;   for  it  does  not 

appear  to  whom  the  fine  was  levied;  and  the  notion  of  the  term 

being  antecedent  to  the  fine,  and  therefore  not  barred  for  that 

reafon,  feems  ftrange  -,  for  if  it  were  fubfequeat,.it  could  not  molt 

certainly  be  touched  by  the  fine  ;  and  there  in  another  book  this  Lev.  271, 

cafe  is  cited  as  a  cafe  in  point,  that  the  term  is  barred  by  the 

fine  j  and  this  feems  agreeable  to  fome  of  the  following  refo- 

lutions. 

It  was  held  per  curiam^  that  a  fine  levied  in  purfuance  of  a  truft  Keb.  24-5. 
cannot  deftroy  any  leafe  made  by  cefiui  que  truji.     But  though  a 
fine  levied  by  cefiui  que  trufi  does  not  dertroy  or  extinguifh  the 
truft,  yet  it  is  not  fafe  to  do  it,  for  the  danger  of  not  being  able 
to  prove  an  agreement  to  the  contrary. 

A.  feifed  in  fee  makes  a  leafe  to  B.  for  an  hundred  years,  in  Vent,  t,^, 
trufl  to  attend  the  inheritance,  B.  enters,  then  A.  enters,  and  re-  ^°'    ^'g' 
ceives  the  profits,  and  after  makes  a  leafe  for  fifty-four  years,  Lev,' 270.* 
and  covenants  to  levy  a  fine  fiir  conufance  de  droit,  to  confirm  that  2  Keb.  511. 
leafe,  and  a  fine  is  aftervt'ards  levied  accordingly,  and  five  years  ^^I'^^i'^'^^ 
pafTed  without  any  claim  made  by  B.     And  it  was  adjudged  in  Barnes, 
C.  B.  and  affirmed  afterwards  upon  error  in  B.  R     i.  Ihat  when  3  Mod.  196. 
A.  entered  upon  B.  he  was  but  tenant  at  will  to  him,  to  which 
eftate  it  is  not  always  requifite  that  there  be  the  exprefs  confent 
of  both  parties  ;  but  if  there  be  any  thing  tantamount,  it  is  fuf- 
ficient ;  as  here  the  truft  implies,  that  the  lefTor  fl:iall  take  the 
profits,  being  cefiui  que  trufiy  which  includes  at  leaft  an  eftate  ac 
will.  2,  That  wlien  A.  made  the  leafe  for  fifty-four  years,  though 
this  would  not  be  a  diffeifin,  becaufe  the  reverfion  was  in  the 
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leflbr  himfelf,  who  made  that  leafe,  yet  by  this  the  leafe  for  an 
hundred  years  vpas  divefted,  difplaced,  and  turned  to  aright.  And, 
3.  that  being  fo  divefted,  this  was  barred  by  the  fine  and  non- 
claim.  And  it  was  held,  that  A.  only  fhould  have  the  term  of  an 
hundred  years,  divefted  or  not,  and  not  7>.,  who  was  but  his 
trullee ;  and  in  this  cafe  A.  hath  made  his  ele£tion  by  levying  the 
fine  to  corroborate  the  term  of  fifty-four  years,  and  there  is  no 
reafon  that  A.  fliould  have  the  land  againft  his  own  fine  :  befides, 
if  the  term  of  an  hundred  years  fhould  not  be  barred  by  the  fine 
and  non-claim,  then  B.  muft  have  it,  which  was  never  intended; 
and  it  is  but  reafonable  fuch  term  fliould  be  fubjeft  to  be  barred 
or  extinguifhed  by  cejliii  que  triijl  of  that  and  the  inheritance. 
And  a  general  rule  was  taken  in  this  cafe,  that  when  the  leflee  at 
will,  or  he  who  enjoys  the  land  by  exprefs  or  implied  aflent  of 
his  grantee  or  feoffee,  makes  a  leafe  for  years,  or  levies  a  fine, 
this  fliall  be  conftrued  an  oufter,  difleifin,  or  bar,  when  fuch  con- 
ftru£lion  tends  to  the  eftabliftiing  of  a  lawful  eftate,  as  in  the 
principal  cafe  ;  but  when  fuch  conftru£lion  tends  to  the  deftruc- 
tion  of  an  honeft  eftate  or  intei'eft,  then  fuch  leafe  or  fine  fhall 
be  no  oufter,  difleifin,  or  bar  ;  and  therefore  Keeling,  Chief  Juf- 
[See  ace.  tice,  put  thefc  two  cafes  :  If  one  makes  a  leafe  for  years,  for  fe- 
3Vez.482  ]  curity  of  money  by  way  of  mortgage,  and  as  the  courfe  is,  con- 
tinues in  poffeflion,  and  takes  the  profits,  and  then  levies  a  fine 
to  J.  S.y  and  pays  the  intereft  duly,  and  the  five  years  without 
notice  or  claim  pafs,  this  (hall  be  no  bar  to  the  leafe  of  the 
mortgage  :  So,  if  one  purchafes  lands,  and  for  the  better  fecurity 
hath  a  long  leafe  afligned  to  jf.  S.  in  truft  to  attend  the  inherit- 
ance, and  then  take  the  inheritance  to  himfelf  by  fine,  and  five 
years  pafs,  and  there  are  mortgages  made  in  time  after  the  firil 
leafe  made,  and  before  the  fine  levied  ;  yet  fuch  fine  does  not 
deftroy  the  firft  leafe  to  J.  5.,  but  the  purchafer  may  ufe  it  to 
defend  himfelf  againft  the  incumbrances  j  and  he  thought  this 
difference  would  reconcile  all  the  books. 
3  Mod.  195.  One  by  will  devifes  lands  to  truftees  for  ninety-nine  years,  in 
Smith  V.  truft  for  the  payment  of  his  debts  and  legacies,  remainder  to  A, 
his  brother  in  tail ;  but  if  A.  gave  fecurity  to  pay  the  faid  debts 
and  legacies,  or  fliould  pay  the  fame  within  fuch  a  time,  then  the 
truftees  fliould  affign  the  term  to  him,  ^c.  A.  entered  after  the 
death  of  his  brother,  with  the  affent  of  the  truftees,  and  received 
the  profits,  and  paid  all  the  legacies,  and  alfo  all  the  debts  but 
18  /.  and  afterwards  A.  levies  a  fine  to  the  ufe  of  himfelf  for  life, 
remainder  to  his  wife  for  life,  with  divers  remainders  over,  and 
dies,  leaving  his  wife,  and  one  only  daughter,  his  heir  at  law;  the 
wife  entered,  and  five  years  were  paft  without  any  claim  ;  and 
now  the  daughter,  in  the  name  of  the  truftees  brought  an 
eje£lment ;  and  the  queftions  were,  i.  Whether  this  term  for 
ninety-nine  years  was  bound  by  the  fine  and  non-claim  ?  2.  Whe- 
ther it  was  divefted  and  turned  to  a  right  at  the  time  of  the  fine 
levied  ?  for  if  it  were  not,  then  the  fine  would  not  operate  upon 
it.  No  judgment  appears  to  have  been  given  in  it ;  but  upon 
the  difference  taken  in  freeman  and  Barnes's  cafe,  it  fliould  feem 

not 
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not  to  be  barred  •,  for  then  it  mud  turn  to  the  prejudice  of  honeit 
creditors,  who  were  ftraugers  and  third  perfons ;  and  A.  by  his 
entry  on  the  truftees  could  be  only  tenant  at  will,  becaufe  his  entry 
was  with  their  confent,  and  no  manner  of  intent  appears  in  him 
to  dived  their  eflate  or  intereft,  and  then  his  fine  fhall  operate 
only  on  his  own  e(tate-tail,  like  a  fine  levied  by  a  mortgagor,  who 
is  but  tenant  at  will  to  the  mortgagee,  and  whofe  a<fts  being  by 
permiffiou  of  the  mortgagee,  fhall  not  turn  to  his  prejudice; 
though  fome  faid,  the  five  years  and  non-claim  pafling  in  the  life- 
time of  the  wife,  who  was  the  furvivor,  made  a  great  difference  in 
the  cafe  ;  ideo  queer e. 

If  one  takes  an  affignment  of  an  eftate  extended  upon  a  flatute  2Vent.  329, 
in  the  name  of  J,  S.  in  trufl  to  attend  the  inheritance  which  he  33o- 
hath  in  himfelf,  and  after  he  by  leafe  and  releafe,  and  fine  levied  c^cen^iu' 
in  purfuance  thereof,  conveys  that  reverfion  and  inheritance  to 
another,  and  five  years  pafs  without  any  claim  made  by  jf.  S.  the 
trufl;ee  ;  yet  this  will  not  bar  the  eflate  or  intereft  upon  the  ex- 
tent, if  it  appears  that  the  conufee  of  the  fine  was  a  purchafer  of 
the  whole  eftate,  and  fo  after  his  purchafe  J.  S.  to  be  truftee  for 
him  of  the  ftatute  intereft  ;  for  in  fuch  cafe  the  fine  fhall  operate 
only  upon  the  inheritance,  and  not  to  the  barring  of  the  flatute 
intereft,  which  is  to  attend  and  go  along  with  the  inheritance  by 
way  of  truft  for  the  purchafer.  But  if  the  purchafer  had  no  no- 
tice of  fuch  ftatute  intereft  ftanding  out,  nor  was  by  agreement 
to  have  the  truft  thereof  upon  his  purchafe,  then,  rather  than  he 
Ihould  be  cheated  thereby,  the  fine  of  i-e/Iui  que  truji  fliould  operate 
to  the  barring  of  his  own  truftee. 

Upon  evidence  to  a  jury  at  the  bar,  on  trial  of  an  ifTue  out  of  3Ktb.  564; 
Chancery,  it  was  agreed,  that  if  one  makes  a  leafe  for  an  hundred 
years  in  truft  for  himfelf  and  his  wife,  and  afterwards  they  both 
join  in  levying  a  fine  to  a  purchafer,  for  a  valuable  confidcration, 
who  had  no  notice  of  this  leafe  in  truft,  though  the  fine  does  not 
convey  the  term  itfelf  to  the  conufee,  the  eftate  in  law  being  in 
the  truftee,  yet  this  deftroys  the  truft,  fo  that  the  leafe  ftiall  not 
hurt  the  purchafer. 

Thefe  reafons  and  refolutions  feem  to  make  it  manifeft,  that  in  Hard.  400. 
the  cafe  of  Focus  and  Salijhuryy  if  the  conufee  of  the  fine  were  a 
purchafer  for  a  valuable  confidcration  without  notice  of  the  term, 
then  the  fine  would  fo  deftroy  the  truft  of  that  term,  that  it 
fhould  not  hurt  him :  but  if  the  fine  were  only  in  purfuance  and 
corroboration  of  the  former  eftates,  then  there  would  be  no  reafon 
in  the  world  that  it  fhould  operate  fo  as  to  deftroy  the  term. 


(R)  Leafes  for  Years,  when  merged  by  Union  with 
the  Freehold  or  Fee. 

A  NOTHER  way,  whereby  a  term  for  years  may  be  defeated, 
■^*'  is  by  way  of  merger,  where  there  is  an  union  of  the  freehold 
or  fee  and  term  for  years  in  one  perfon  at  the  fame  time  :  in  this 
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cafe  the  greater  eftate  merges  and  drowns  the  lefs  ;  becaufe  they 
are  inconfiilent  and  incompatible.  And  yet  there  are  feveral  ex- 
ceptions out  of  this  rule,  not  only  where  fuch  union  is  tranfitory, 
but  even  where  it  is  permanent  and  continuing. 

Firft  then,  if  a  man  riiakes  a  leafe  for  years  to  Jl.  and  after- 
wards makes  a  feoffment  in  fee  to  B.  with  a  letter  of  attorney  to 
A.  to  make  livery,  and  he  makes  livery  accordingly,  yet  this  Oiall 
not  drown  or  extinguifh  his  term,  becaufe  he  did  it  only  as  fervant 
to  the  leflbr,  and  in  his  ftead  and  right,  and  the  feoffee  after  livery- 
made  is  in  by  the  leflbr,  and  claims  nothing  from  the  leflee :  neither 
fiiall  his  term  pafs,  merged,  or  be  confounded  in  the  fee,  which 
by  the  livery  he  gave  to  the  feoffee,  becaufe  he  gave  it  only  in 
right  of  the  icffor,  and  not  in  his  own  right ;  though  perhaps,  to 
fecure  his  term,  and  fettle  the  reverfion  (which  v*'as  all  that  was 
intended  to  pafs)  in  the  feoffee,  it  may  be  proper  for  him  afier 
fuch  livery  to  make  an  entry  for  his  term,  becaufe  the  livery  gave 
the  adlual  poffeffion,  though  the  agreement  and  intent  of  the  par- 
ties will  direct  it  fo  as  to  transfer  only  the  reverfion  expedlant  upon 
that  term  after  the  leflee  hath  re-entered. 

If  the  leffor  enfeoffs  his  leffee  for  years  to  feveral  ufes,  the  inte- 
refl  of  the  leffee  is  faved  by  27  H.  8.  c.  10.  of  ufes  which  faves  to 
all  perfons,  and  their  heirs,  which  be  or  fhall  be  feifed  to  any  ufe, 
all  fuch  former  right,  title,  entry,  intereft,  l^c.  as  they  might  have 
had  to  their  own  proper  ufe,  in  or  to  any  manors,  lands,  ^c. 
•whereof  they  be  or  fhall  be  feifed  to  any  ufe,  as  if  that  aft  had  not 
been  made ;  and  therefore  in  fuch  cafe  his  term  being  faved  ex- 
prefsly  by  this  acSl,  he  may  enter  and  enjoy  it,  as  if  the  feoffment 
to  ufes  had  been  to  any  flranger. 

A.  leafes  to  B.  for  years,  and  after  the  leffor  by  indenture  en- 
rolled and  fine  conveys  thofe  very  lands  to  the  leffee,  and  others, 
and  their  heirs,  to  the  ufe  of  them  and  their  heirs,  to  the  intent 
that  a  common  recovery  fhould  be  had  and  fufl'ered  againft  them, 
with  voucher  of  the  leffor,  and  that  he  fhould  vouch  over  the 
common  vouchee,  to  the  ufe  of  D.  and  E.  and  their  heirs ;  all 
which  was  done  accordingly ;  and  the  quellion  was,  if  by  all  or 
any  of  thefe  a6ls  the  term  were  extindl  and  gone  ?  for  the  rever- 
fjoners,  who  were  in  under  the  recovery,  brought  debt  againfl  B. 
the  leflee  for  rent.  And  on  nihil  debet  pleaded,  and  all  the  faid 
fpecial  matter  found,  it  was  adjudged,  that  the  terni  flill  had  con- 
tinuance, and  was  not  merged  ;  for  although  it  was  merged  and 
extinct  by  the  union  of  eftates  till  the  recovery  came,  yet  when 
that  was  fufiisredj  the  ufes  thereof  were  guided  by  the  bargain  and 
fale  enrolled,  and  then  it  is  all  one  as  if  it  had  been  no  conveyance 
or  affurance  to  fuch  ufes  ah  initio^  and  is  within  the  equity  and  in- 
tent of  the  faving  of  the  27  H.  8.  c.  10.  and  is  like  a  feoffment  to 
ufes,  and  the  term  and  rent  are  revived  ;  for  the  intent  of  the 
ftatute  was  not  to  hurt  thofe  who  had  eflates,  but  to  preferve 
them.  And  it  was  agreed  per  totam  cur.  that  if  a  fine  or  feoffment 
had  been  made  or  levied  to  the  leffee  for  years,  that  the  term  v/ould 
jiot  hktve  been  extinguifhed,  but  fhould  be  preferved  by  27  H.  8» 
T:  30.     Tlie  cbiefilion  againfl   all  thi5  was,  that  the  bargain  an« 
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fale  and  fine  were  to  his  own  ufe,  otherwife  he  could  not  have 
been  tenant  to  the  pmcipe  for  fuffering  the  common  recovery,  and 
therefore,  being  to  his  own  ufe,  there  was  nothing  to  be  faved 
within  that  ftatute.  But  it  was  anfwered  and  refolved,  for  the  ' 
former  reafons,  that  his  own  term  was  faved  v/idiin  the  equity  and 
intent  of  the  ftatute. 

One  feifed  of  lands  in  fee  makes  a  leafe  to  B.  of  ninety-nine  z  Mod.  8, 9. 
years,  to  fuch  ufes  as  he  {hould  by  his  laft  will  dire£l :  afterwards  Nurfeand 
he  makes  his  will  in  writing,  (having  then  no  iflue  by  his  wife, 
but  who  however  -wdiS  privement  enfeinti)  and  thereby  devifes  thefe 
lands  to  the  heirs  of  his  body  on  the  body  of  his  wife  begotten, 
and  for  want  of  fuch  iflue,  to  B.  and  his  heirs,  and  dies  ;  and 
about  a  month  after  a  fon  was  born,  who  by  virtue  of  this  devife 
enjoys  the  land,  and  after  his  full  age  fuffers  a  common  recovery, 
and  then  devifes  the  lands  to  the  plaintiff,  and  dies  :  the  p|aintiff 
brought  this  bill  againll  B.  to  have  this  leafe  of  ninety-nine  years 
affigned  to  him.  For  the  defendant  it  was  objedled,  i.  That  an 
eftate  in  fee  being  by  the  will  limited  to  5.,  who  was  alfo  leflee  for 
ninety-nine  years,  the  term  was  thereby  drowned.  2.  That  this 
was  in  nature  of  a  devife  to  an  infant  in  ventre  fa  mere,  which,  as  was 
objedled,  is  not  good,  if  there  be  none  born  at  the  time  when  the 
devife  fhould  take  place.  Notwithftanding  thefe  objections,  it  was 
decreed,  that  the  defendant  fhould  aflign  the  term  to  the  plaintiff; 
for  that  fuch  devife  to  an  infant  in  ventre  fa  mere  is  good  as  an 
executory  devife,  and  though  the  lands  defcend  to  the  heir  at  law 
in  the  mean  time,  or  go  to  the  devifee  in  this  cafe,  yet  it  is  fubjedl 
to  be  defeated  by  the  coming  in  effe  of  the  infant,  and  the  term 
for  years  in  the  mean  time  was  only  fufpended,  and,  by  confe- 
quence,  muft  revive  in  the  leffee  when  the  acceffion  of  the  inhe- 
ritance, which  occafioned  that  fufpenfion,  is  defeated  :  and  the 
term  being  created  fubje6l  to  the  ufes  of  the  will,  muft  follow  the 
devife  of  the  inheritance,  as  a  truft  to  be  difpofed  of  as  the  cejlid 
que  trujl  (hall  diredl. 

If  one  make  a  feoffment  in  fee  to  the  ufe  of  himfelf  for  years,  Dy,  iiT.b. 
without  limiting  any  other  eftate,  the  ufe  fliall  not  refult  to  him  '"  '"ai'S'"- 
in  fee,  becaufe  that  would  merge  the  term,  againft  the  exprefs  {^'^  mhI^ 
declaration  and   manifeft  intent  of   the  parties ;  and  therefore,  fon. 
in  fuch  cafe,  the  reverfion  in  fee  muft  continue  and  fettle  in  the 
feoffee. 

In  eje£lment  the  cafe  was  thus  :  Cook  let  to  Fountain  for  ninety-  2  Lev.  126. 
nine  years,  and  two  years  after  by  leafe  and  releafe  Cook  conveyed     K.eb'°  s'-: 
the  Inheritance  to  Fountain  and  anotiier,  to  the  ufe  of  Cook  and  the  309.  Cook" 
heirs  of  his  body,  with  divers  remainders  over  ;  and  if  by  this  con-  v.  Fount/m. 
veyance  the  leafe  for  ninety-nine  years  was  merged  and  deilroyed  .^aTs-Vt' 
in  all,  or  in  part,  was  the  queftion  ?     Firft,  it  was  agreed,  that  if  wigfton  v, 
fuch  conveyance  to  ufes  had  been  by  fine  or  feoffment,  it  would  Garretr, 
not  have  been  deftroyed,  but  would  have  been  preferved  by  the     '■^'"^•4"* 
faving  in  27  H.  8.  c.  10.     So  likewife  they  agreed,  that  if  there 
had  been  no  leafe  for  a  year,  but  the  releafe  had  been  immediate 
to  the  leafe  for  ninetj-'-nine  years  to  fuch  ufes,  in  this  cafe  alio 
the  le^fi?  for  ninety-nine  years  had  been  preferved  by  force  of  that 

ilatute  ; 


2C4  £eaf0je(  antJ  Cerms  for  gcats. 

flatute  :  but  here  being  a  leafe  for  a  year  precedent,  it  was  argued, 
that  this  was  to  the  ufe  of  the  leflee,  and  then,  by  acceptance 
thereof,  he  admitted  the  leflbr's  power  to  make  fuch  leafe,  and  by 
confequence,  this  was  a  furrender  of  the  leafe  for  ninetv-nine 
years,  before  the  releafe  to  the  other  ufes  came  to  take  place,  and 
then  the  releafe  after  cannot  revive  it.  And  it  was  faid,  though 
this  be  all  one  conveyance,  yet  it  differs  from  a  feoffment ;  for  it 
will  not  purge  a  diffeifni,  nor  make  a  difcontinuance  ;  and  if  be- 
fore the  releafe  tie  leffee  grants  a  tent-charge,  acknowledges  a 
ftatute,.  confeffes  a  judgment,  or  makes  a  leafe  for  half  a  year, 
and  then  a  releafe  is  made  to  him  and  his  heirs  to  fuch  ufes  ;  yet 
it  was  faid,  that  he  who  hath  the  inheritance  would  have  no  re- 
medy to  avoid  thefe  charges,  but  in  Chancery.  On  the  other  fide 
it  was  argued,  that  this  was  no  merger  of  the  ninety-nine  years 
leafe  ;  or  if  it  were,  yet  for  no  more  than  a  moiety ;  for  the  reafon 
of  merger  and  extinguifliment  is  not,  as  hath  been  argued,  the 
party's  admittance  of  the  leffor's  power  to  make  a  leafe,  but  the 
merger  is  effedled  by  the  acceffion  of  the  immediate  reverfion  to 
the  particular  eilate ;  and  therefore  a  new  leafe  by  the  leffor  to 
his  leffee  is  not  a  merger  or  furrender  of  the  firft  term,  if  there  be 
any  interpofing  or  intermediate  term ;  and  yet,  in  that  cafe,  the 
leffee  admits  the  leffor's  power  to  make  the  leafe  prefently,  as 
much  as  in  the  other :  then,  if  the  union  and  acceffion  of  the  two 
eftates  be  the  caufe  of  the  merger,  the  quantum  of  the  thing  grant- 
ed will  be  the  meafure  of  that  merger,  and  by  confequence,  the 
firft  leafe  here  fhall  be  extinguifhed  but  for  a  moiety  of  the  lands. 
But  idly^  it  was  argued.  That  it  was  not  extinguiflied  for  any 
part ;  for  the  term  is  faved  within  the  letter,  or  at  leaft  within  the 
equity  of  27  H.  8.  c.  10.  for  the  intent  of  the  faving  therein  was 
to  preferve  the  balance  between  the  cepui  que  ufe  and  his  feoffees, 
according  to  the  rule  of  equity  by  which  they  were  governed  be- 
fore. Now  fuppofe  that  Fcurttain  had  a  leafe  for  ninety-nine 
years  before  this  ftatute,  and  that  Cook  had  defired  him  to  accept 
a  feoffment  to  his  ufe,  without  doubt,  the  Chancery  would  not 
have  compelled  him  to  affign  till  the  ninety- nine  years  expired; 
and  the  fame  right  feems  now  to  be  preferved  by  the  faving,  and 
the  words  are  general,  all  that  jhall  he  fe'ifed  to  any  ufe^  not  all  that 
fhall  be  feifed  by  feoffment  or  hne  j  fo  that  thefeijin  to  ufe  is  the 
only  thing  the  ftatute  regarded,  and  not  by  what  fort  of  conveyance  : 
and  leafe  and  releafe  are  now  a  common  conveyance  ;  and  the 
leafe  being  exprefsly  faid  to  be  to  enable  him  to  accept  a  releafe 
to  other  ufes,  fhall  not  be  conftrued  to  any  other  intent,  or  to  be 
to  his  own  ufe,  otherwife  than  to  enable  him  to  accept  fuch  re- 
leafe ;  and  then  if  it  fliould  be  admitted  that  the  leafe  for  ninety- 
nine  years  were  extinguifhed  by  the  leafe  for  a  year,  yet  by  the 
releafe  it  is  revived ;  for  being  but  one  conveyance,  it  is  within 
the  equity  of  the  ftatute:  and  Cro.  Jac.  643.  is  a  ftronger  cafe 
and  yet  refolved  there,  that  though  the  bargain  and  fale  had  de- 
ftroyed  the  term  for  a  time,  yet  by  the  recovery  it  was  revived, 
becaufe  then  but  one  conveyance  ab  initio ;  fo  here.  To  all  this 
it  was  repliedj  That  the  very  reafon  of  merger  was  the  admittance 
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cf  the  leflbr's  power  to  demife,  and  then  the  whole  is  furrendered, 
becaufe  he  admits  the  leffbr  to  have  power  to  demife  the  whole, 
though  he  had  but  a  moiety,  to  himfelf ;  and  that  where  there  is 
an  intermediate  eftate,  no  merger  ihall  be,  does  not  make  againft 
it,  for  the  intermediate  eftate  difprovcs  his  admittance,  that  the 
leflbr  hath  fuch  power ;  but  here  is  no  fuch  intermediate  eftate  or 
impediment,  and  being  joint-tenants  per  my  ^  per  tout^  by  the 
leafe,  the  whole  is  merged  by  admittance  of  the  leflbr's  power  to 
demife  the  whole,  though  they  agreed  that  a  merger  may  be  of 
one's  part  of  an  eftate  or  term,  and  not  for  another's  part.  Hale 
cited  a  cafe,  6  Car.  i.  Hele  Sevam,  where  j4.  mortgaged  lands  to 
B.  for  years,  B.  re-demifes  to  A.  upon  condition,  if  he  does  not 
pay  fuch  a  fum,  that  he  ftiall  re-enter  ;  and  in  the  firft  convey- 
ance were  covenants  for  farther  afflxrance  by  -^.  Then  B.  defires 
him  to  levy  a  fine,  which  A.  does  accordingly  ^  and  there  it  was 
agreed,  that  the  term  re-demifed  was  extinguiftied :  but  if  it  had 
been  exprefTed  to  what  intent  the  fine  was,  it  was  agreed,  there 
would  have  been  no  extinguiftiment  of  the  term  :  and  in  this  cafe, 
the  Icafe  is  found  to  be  ed  intentione  to  enable  him  to  take  a  re- 
leafe.  However,  no  judgment  appears  to  be  given  ;  but  it  feems 
reafonable  that  the  leafe  for  ninety-nine  years,  in  this  c^e, 
fhould  not  be  merged ;  or  at  leaft  but  for  a  moiety ;  and  even  in 
that  cafe,  equity  would  fet  up  the  moiety  or  the  whole  term  again. 

If  tenant /«r  auter  vie  makes  a  leafe  for  years,  and  dies,  living  2  Bulf.  12. 
cejlui  que  vie^  by  this  the  lefTee  for  years  is  become  occupant,  and  [^"„*'^''"' 
then  this  acceffion  of  the  freehold  merges  his  eftate  for  years,  be-  Ewer, 
caufe  they  cannot  confift  together  in  one  perfon :  but  if,  in  that 
cafe,  the  leflee  for  years  had  made  a  leafe  at  will,  and  then  the 
tenant  pur  auter  vie  had  died,   (which  was  tlie  principal  cafe)  it 
was  adjudged  that  the  tenant  at  will  was  the   occupant,  and  by 
confequence,  the  leafe  for  years,  which  was  in  another  perfon,  not 
drowned  or  merged,  there  being  no  union  of  the  term  for  years, 
and  the  freehold  in  one  perfon  ;  and  then  the  leflee  for  years  may, 
by  determination  of  his  will,  enter  and  enjoy  his  term,  and  the 
occupant  cannot  prevent  or  hinder  him,  becaufe  he  claims  in  quafi 
by  the  firft  leflbr,  who  had  made  fuch  leafe  for  years,  to  which 
the  eftate  for  life,  during  the  life  of  the  cejiui  que  wV,  was  fubjeft 
and  liable. 

If  tenant  pur  auter  vie  make  a  leafe  for  years,  to  A.,  remainder  Bro.  tk. 
to  B.  for  years,  and  A.  enter,  and  then  the  tenant  pur  auter  vie  Surrender, 
die,  here  A.  the  tenant  for  years,  ihall  be  occupant,  by  reafon  of  ^Buif.  n. 
the  pofleflTion  he  had  in  him  when  the  life  fell ;  and  yet  his  term  Bro.  tit. 
for  years  is  not  drowned,  by  reafon  of  the  intermediate  remainder     ""'   ^' 
to  B.  for  years  ;  for  this  eftate  by  occupancy  is  in  the  nature  of  a 
reverfion  expectant  upon  both  the  terms  for  years,  as  it  was  in 
the  tenant  pur  auter  vie  himfelf  after  thefe  leafes  made.     And,  in 
fome  cafes,  a  term  for  years  and  a  freehold  may  confift  together 
in  one  perfon  •,  as  if  leflee  for  twenty  years  makes  a  leafe  to  his 
leflbr  for  five  years,  this  term  for  five  years  is  not  drowned  in  the 
freehold  or  fee  of  the  leflbr,  by  reafon  of  the  intermediate  rever- 
fion for  fifteen  years  in  the  firft  leflxe. 
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The  cafe,  in  effeft,  was  this ;  u4.  feifed  in  fee,  grants  an  hi- 
terejje  termini  to  B.  for  one  hundred  years,  to  begin  at  fuch  a  time, 
and  before  that  time  makes  a  leafe  for  twenty-one  years  to  C  to 
begin  in  pofleflion  prefently  5  then  B.  before  the  commencement 
of  his  term,  grants  it  to  vf.,  who  after  grants  a  rent-charge,  and 
the  grantee  of  the  rent-charge  dillrains  C.  for  it ;  and  thS  only 
queftion  was,  whether  the  interejfe  termitii  were  drowned  in  the 
inheritance,  or  if  it  had  any  exiftence  in  A.  fo  that  he  might  there- 
out granr  the  rent .''  for  then  it  would  avoid  the  fecond  leafe  for 
years,  being  before  it,  and,  by  confequence,  be  liable  to  the  pay- 
ment of  the  rent.  It  was  refolved,  that  it  was  drowned  in  the  in- 
heritance ;  for,  notwithflanding  the  fecond  leafe  for  years,  the 
interejfe  termini  is  not  fo  fevered  from  the  reverfion,  but  that  by 
grant  thereof  to  him  who  hath  the  inheritance,  fuch  future  term 
or  intereft  is  drowned,  and  fhall  never  rife  again  ;  and,  by  confe- 
quence, this  rent  (hall  not  charge  the  pofleflion  of  the  termor,  who 
had  the  efl:ate  before  the  rent  granted,  and  comes  paramount  it  \ 
for  though  there  was  a  feverance  of  pofleflion  by  the  fecond  leafe, 
yet  the  inter ejfe  termini  being  granted  before  that  leafe,  and  to  con- 
tinue for  a  longer  time,  that  fecond  leafe  was  fubjeft  to  be  de- 
feated by  the  interejfe  termini  when  it  took  eflcfl ;  and  therefore 
the  interejfe  termini  was  quafi  immediate  to  the  freehold  and  inhe- 
ritance, and  therefore  might  drown  in  it. 

My  Lord  Coke  lays  it  down  for  a  general  rule,  that  one  cannot 
have  a  term  for  years  in  his  own  right,  and  a  freehold  in  outer 
droit y  but  that  his  own  term  fliall  drown  in  the  freehold  ;  and  puts 
thefe  cafes  :  if  a  man,  leflee  for  years,  intermarries  with  the  feme 
lefl"or,  this  fliall  merge  and  drown  his  own  term  for  years ;  but 
if  a  feme  lefl"ee  for  years  intermarries  with  the  leflbr,  her  term  is 
not  thereby  drowned,  becaufe,  fays  he,  one  may  have  a  term  for 
years  in  auter  droits  and  a  freehold  in  his  own  right,  as  the  huf- 
band  in  this  cafe  (hall  have :  fo,  if  lefl!ee  for  years  make  the  lefl^r 
his  executor,  the  term  is  not  thereby  drowned,  becaufe  the  lelfor 
hath  a  term  in  auter  droit.  So  alfo,  if  a  mafter  of  an  hofpital,  being 
a  fole  corporation,  by  the  confent  of  his  brethren,  makes  a  leafe 
for  years  of  the  pofleflion  of  the  hofpital,  and  afterwards  the  leflee 
for  years  is  made  mafter,  the  term  is  drowned  caufa  qua  fiipra  ;  but 
if  it  had  been  a  corporation  aggregate,  the  making  of  the  lefife* 
mafter  had  not  extinguiflied  the  term,  no  more  than  if  the  leflee 
had  been  made  one  of  the  brethren  :  but  if  a  lefl'ee  for  years  of  the 
glebe  be  made  parfon,  the  term  is  merged,  by  reafon  of  the  union 
of  the  term  and  freehold  in  him  to  his  own  right  and  ufe,  though 
he  has  them  in  feveral  capacities. 

But  this  rule  feems  to  admit  of  divers  exceptions  •,  for  whera 
the  huft)and,  pofl"efl!ed  of  a  term  for  years,  took  wife,  and  after  the 
inheritance  defcends  or  comes  to  the  wife,  the  term  for  years  or 
the  huftjand  is  not  thereby  drowned  or  merged,  becaufe  the  defcent 
was  an  a£l:  of  law,  which  the  huft^and  could  not  prevent,  and 
therefore  fliall  not  turn  to  his  prejudice  •,  but  he  fliall  have  the  in- 
heritance in  right  of  his  wife,  and  the  term  for  years  in  his  own 
right,  as  he  had  before,  and  therefore  may  give  away  or  difpofe  of 
5  the 
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the  term  as  he  thinks  fit,  notwithftanding  fuch  defcent  of  the  in- 
heritance to  his  wife  ;  and  this  was  the  opinion  of  Fenner^  Croke^ 
and  Fletningy  Chief  Juftice,  and  fo  given  in  dire6lion  to  a  jury  in 
a  trial  at  bar ;  and  upon  a  general  verditl  to  that  purpofe,  they 
gave  judgment  accordingly.  And  Crokeittmt(\  to  make  a  queftion, 
if  the  hufband,  in  this  cafe,  had  ifl'ue  by  his  wife  after  the  inhe- 
ritance defcended  to  her,  fo  as  thereby  he  was  entitled  to  be 
tenant  by  the  curtefy,  and  to  have  a  freehold  in  his  own  right,  if 
this  ftiould  merge  the  term  till  the  wife's  death ;  and  yet  he  faid 
this  was  a  much  ftronger  cafe.  But  Williams  totis  viribus  againft 
the  judgment,  and  held  the  term  clearly  extin£t  :  but,  notwith- 
ftanding judgment  was  given  ut  fupra  ;  and  in  this  cafe  all  the 
court  agreed,  that  if  the  leafe  had  been  made  upon  truft,  for 
the  advancement  of  fuch  a  woman,  and  the  leflee  had  after 
intermarried  with  that  woman,  and  then  the  inheritance  had 
defcended  to  her,  that  this  would  not  merge  the  term,  but  that  he 
might  clearly  difpofe  thereof  to  the  purpofe  intended ;  becaufe  he 
had  it  in  auter  droits  and  to  another  ufe.  So,  in  another  book  it  Godb. ». 
feems  to  be  agreed,  that  if  a  man,  being  pofleffed  of  a  term  for 
years  in  right  of  his  wife,  purchafes  the  inheritance,  that  by  this 
the  term  for  years,  though  in  right  of  his  wife,  is  merged  and  ex- 
tin£i,  becaufe  the  purchafe  was  the  exprefs  acl  of  the  hufband,  and 
therefore  amounts  in  law  to  a  difpofition  of  the  term,  by  reafon  of 
the  merger  confequent  thereupon  ;  but  a  bare  intermarriage  of  the 
feme  termor  with  the  reverfioner  will  not  work  a  merger  of  the 
term,  becaufe  by  the  intermarriage  the  term  is  caft  upon  the  huf- 
band by  a£l  of  law,  without  any  concurrence  or  immediate  a£l 
done  by  him  to  obtain  the  fame  ;  and  therefore,  in  fuch  cafe, 
the  law  will  preferve  the  term  in  the  fame  plight  as  it  gave  ic 
to  the  hufband,  till  he  by  fome  exprefs  aft  deftroys  or  gives  it 
away. 

But  where  the  hufband  himfelf  is  leflee  for  life,  and  intermarries  Co.  Lit, 
with  the  leflTor,  this  merges  his  own  term,  becaufe  he  thereby  draws  ^^^^^  ''•  ^ 
to  himfelf  the  immediate  reverfion,  in  nature  of  a  purchafe  by  his  b. 
own  voluntary  a6l,  and  fo  undermines  his  own  term  ;  whereas  in 
the  other  cafe,  the  term  being  exifting  in  the  feme  till  the  inter- 
marriage, is  not  thereby  fo  drawn  out  of  her,  or  annexed  to  the 
freehold,  as  to  merge  therein ;  becaufe  that  attraction,  which  is 
only  by  ad  of  law  confequent  upon  the  marriage,  would,  by  merg- 
ing the  term,  do  wrong  to  a  feme  covert,  and  fo  take  the  term  out 
of  her,  though  the  hufband  did  no  exprefs  a£l  to  that  purpofe, 
which  the  law  will  not  allow.     But  in  fuch  cafe,  if  the  feme  fhould 
furvive,  and  have  dower  of  thofe  lands,  this  feems  a  merger  of  her 
term  for  a  third  part  at  leaft,    becaufe  now  flie  hath  the  term  and 
freehold  both  in  her  own  right,  and  then  the  accelTion  of  the  free- 
hold mud  pro  tanto  merge  and  drown  the  term. 

So  alfo,  in  cafe  where  the  lefTee  for  years  makes  the  lefTor  exe-  Co.Lit.3'??. 
cutor,  the  term  is  not  merged,  becaufe  call  upon  him  without  any  ^  ^^^^\  ' 
a£t  or  concurrence  of  his,  as  a  confequence  of  his  being  made  exe-  Preem.  2S9. 
cutor  ;  and  therefore  the  a6t  of  law,  which  caft  it  upon  him,  fhall  S.  P. 
preferve  it  in  the  fame  manner  as  if  he  had  been  a  flranger,  without 
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any  regard  to  the  immediate  freehold  he  had  in  his  own  right', 
which  was  only  accidental. 

But  if  a  feme  executrix  takes  hufband,  and  the  hufband  after 
purchafes  the  reverfion,  and  dies,  yet  the  feme  furviving  {hall  not 
have  the  term  to  any  other  purpofe  but  as  aflets  to  pay  debts  •,  for  as 
to  any  right  of  her  own  therein,  the  term  is  extin£l  by  fuch  pur- 
chafe  of  the  hufband;  becaufe  that  was  his  own  exprefs  voluntary 
a£l,  and  therefore  amounts  to  a  difpofition  of  the  term  by  the 
merger  wrought  thereupon  ;  and  fo  it  was  held  by  all  the  juftices. 

So,  if  one  who  hath  a  leafe  for  years  as  executor  puvchafe  the 
inheritance,  this  merges  the  term,  becaufe  the  purchafe  was  his 
own  exprefs  a£l: ;  nay,  Baron  CUrk  held,  that  though  the  inherit- 
ance in  fuch  cafe  had  defcended  on  the  executor,  that  this  like- 
wife  would  merge  the  term,  which  how  far  it  is  law,  may  be  a 
queftion ;  but  as  well  in  the  cafe  of  the  purchafe,  as  of  the  de- 
scent, all  agree  that  the  term  would  not  be  extindl  as  to  creditors, 
much  lefs  in  cafe  where  the  leflbr  is  only  made  executor  of  the 
leflee  for  years;  though  Ploivden  feems  to  infinuate,  that  even  in 
that  cafe,  the  term  is  fufpended  during  the  life  of  the  leflbr ;  for  he 
fays,  that  after  his  death  the  term  fhall  be  revived. 

Land  was  given  to  the  hufband  and  wife,  and  to  the  heirs  of 
the  hufband  \  the  hufband  makes  a  leafe  for  years,  and  dies,  the 
v/ife  enters  and  intermarries  with  the  leflee ;  and  it  was  holden 
that  his  term  was  not  extinct,  becaufe  the  entry  of  the  wife  put  a 
total  interruption  to  the  intereft  of  the  lefTee,  and  avoided  the 
term  entirely  as  to  herfelf,  becaufe  (he  was  in  of  the  freehold  by 
furvivorlhip  paramount  the  leafe ;  and  then  the  leafe  cannot  take 
place  again,  till  after  her  death,  againft  the  heirs  of  the  hufband, 
and  whether  (he  will  outlive  the  term  or  not  is  uncertain ;  fo  that 
during  her  life,  the  leflee  had  no  intereft,  but  only  a  bare  poffibi- 
lity,  which  cannot  be  touched  or  hurt  by  the  intermarriage,  but 
continues  juft  as  it  was  before. 

[A  lefTee  for  looo  years  afligned  the  term  to  the  lefl'or  in  trufl 
for  his  wife  and  children,  and  the  leflbr  accepted  the  truft,  and 
declared  the  purpofes  of  it.  The  Court  of  Chancery  fupported 
the  truft,  notwithftanding  the  merger  of  the  term  in  the  inherit- 
ance, and  decreed  the  heir  of  the  leflbr  to  make  a  further  aflurance 
of  the  remainder  of  the  term  to  a  purchafer  from  the  fon  of  the 
lefTee. 

A  court  of  law  cannot  merge  eftates  unlefs  it  finds  them  in  the 
fame  perfon,  and  acquired,  fubjedt  to  fome  exceptions,  in  the  fame 
right.  But  courts  of  equity  look  into  the  beneficial  interefts  and 
views  of  parties,  and  do  not  regard  whether  the  eftates  are  ftri£t]y 
in  the  fame  perfon,  or  in  different  perfons.  Hence  it  is  a  general 
rule  (a)  with  thefe  courts,  that  where  the  owner  of  an  citate  be- 
comes entitled  to  a  charge  upon  it  {b')  fecured  by  a  term  of  years, 
fuch  term  fhall  fink  for  the  benefit  of  the  heir.  But  exceptions  to 
this  rule  are  admitted  in  feveral  inftances ;  as,  where  the  perfon 
entitled  to  the  charge  takes  only  an  eftate  tail  (r)  in  the  eftate,  and 
not  the  fee  fimple.  So,  where  by  reafon  of  a  limitation  i^d)  to 
truftees  to  preferve  contingent  remainders,  the  owner  does  not  take 
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the  fee.     So,  where  the  owner  of  the  fee  (e)  has  manifefted  his  in-  tlves,  the 
tcntion,  that  the  charge  (hoiild  flill  fubflft.     So,  in  favour  of  ere-  ^^"^  *^!' 
ditors,  (/)  and  of  infants.   The  cafes  of  infants  turn  upon  a  fuppofed  '^Xlzween 
intent ;  and  the  courts  fink  or  prefer\'e  the  term,  as  they  find  to  be  thefe  no 
nioft  beneficial  for  the  interefts  of  the  infant.  ^^^j^y  ^*"  . 

exift.  Lord 
Compton  V.  Oxenden,  z  Vez.  jun.  261.  {c)  Duke  of  Ch.\ndois  v.  Talbot,  z  P.  Wms.  601.  {d)  Wynd- 
ham  V.  Earl  01  Egremont,  Ambl.  753.  (e)  Powell  v.  Morgan,  2  Vern.  90.  Thomas  v.  Kemifli, 
iVfirn.  354.     2  Freem.  207.     (_/")  Ambl.  602.    2  Vez.  jun.  264.. 

Analogous  to  the  cafe  of  merger  at  law,  where  the  term  and  the  Beft  v. 
fee  come  into  the  fame  hands,  is  the  dodlrine  of  courts  of  equity,  Stamford, 
that,  whenever  a  man  is  owner  of  the  inheritance,  and  entitled  to  1 5aik."^54.' 
a  trufl:  term  of  the  fame  eftate,  the  term  (hall  be  attendant  upon  2  Freem. 
the  inheritance. 3  '^^^' 


(S)  Of  Surrenders  of  Leafes  for  Years :  And  herein, 

1.  Of  Surrenders  in  Fa<SJ:  or  Exprefs  :  And  herein  again, 
I.  By  what  Words  fuch  Surrender  may  be  made. 


I 


T  will  not.be  here  neceff.iry  to  enter  into  a  particular  inquiry  Co.  Lit. 


concerning  the  nature  of  a  furrender,  or  of  the  feveral  words  ^'^'^' 
whereby  a  furrender  may  be  made,  it  being  fufficient  to  fay  in  ^^Mod.aosl 
general,  that  a  furrender  is  a  yielding  up  of  an  eftate  for  life,  or  Perk.  §584. 
years,  to  him  who  hath  the  immediate  eftate  in  reverfion  or  re- 
mainder,  wherein  the  eftate  for  life,  or  years,  may  drown  by 
mutual  agreement. 

So  that  any  form  of  words,  whereby  fuch  an  intent  and  agree-  Perk.  §607, 
ment  of  the  parties  may  appear,  will  be  fufficient  to  work  a  fur-  ^°^-    , 
render;  and  the  law  will  dire61:  the  operation  and  conftru^lion  of  ,L*    gg'^ 
the  words  accordingly,  without  the  precife  or  formal  mention  of  Leon.  179. 
the  wovdfurrtudcr  in  the  conveyance.     But  then  the  party,  who  *^°- 
would  have  the  benefit  of  fuch  conveyance  to  work  o.s  a  furrender,  Roll.  Abr.* 
muft  plead  it  by  the  very  words  fur/um  reddidit,  becaufe  thcfe  only  497- 
can  properly  defcribe  the  operation  of  the  conveyance  as  a  furren-  *Yf"j"  I 
der  ;  and  whoever  would  take  advantage  of  a  thing  in  pleading,  * 

muft  determine  it  to  that  particular  fpecies  of  operation  whereof 
he  would  fo  have  the  advantage  :  therefore,  if  leflee  for  life  or 
years,  fay  to  the  leflbr  that  his  will  is,  that  the  lefTor  (hall  enter  in-  ' 
to  his  lands,  and  {hall  have  the  fame,  or  is  content  that  the  leffor 
ihall  have  again  the  land,  and  by  virtue  thereof  the  leiTor  enters  in- 
ta  the  land,  this  is  a  fufficient  furrender  :  fo,  if  the  lefTee  fay  to 
him  in  the  reverfion  or  remainder,  that  he  will  occupy  the  lands  no 
longer,  or  that  I  furrender  to  you  fuch  lands,  iffc.  and  he  in  the 
reverfion  or  remainder  thereupon  enter  into  the  land,  thefe  were 
fufficient  and  eff^eclual  furrenders  at  the  common  law  :  but  if  fuch 
words  had  been  fpoken  privately  by  the  leflee,  or  by  a  ftranger, 
and  not  by  way  of  addrefs  to  him  in  reverfion  or  remainder,  this 

Voi..  IV,  P  could 
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could  not  amount  to  a  furrendcr,  becaufe  there  could  appesr  TiO 
mutual  agreement  of  the  parties  for  that  purpofe. 
15yer,  251.  So,  if  lefTcc  for  years  remife,  releafe,  difcharge,  and  for  ever 
pi.  91.93.  quit-claim  to  his  leiTor  all  his  right,  title  and  eftate  in  or  to  fuch 
a.  Cro.'  lands;  this  has  been  held  to  amount  to  a  furrendcr,  becaufe  a 
Tac.  169.  leafe  for  years  confifllng  only  in  contra61:,  thefc  words  are  fufficient 
IkIVs"^'  *°  dilToive  that  contradl,  and  let  in  the  reverfioner.  But  fuch 
f  But  a  re.'  words,  in  cafe  of  a  leafe  for  life,  would  not  amount  to  a  furrender, 
Icii'e  of  the  becaufe  that  being  an  cllate  created  by  livery,  muft  be  deteated  by 
MTie  tor       ^q.  ^f  g(^^3J  notoriety,  or  exprefs  words  of  conveyance  of  the 

life  or  years     r,,,,.i,ir  •  1  1  1  i. 

to  the  leilbr  freehold,  which  the  beiore-mentioned  words  are  not,  but  rather 
dcres  not  applicable  to  a  thing  which  lies  only  in  grant.  But  of  that  qrure ; 
aTur^rder  ^°^'  '"^^  ^^^^  ^^^"  adjudged,  that  if  tenant  for  life  grant,  furrender 
forthewords  aud  releafe  to  him  in  the  reverfion,  that  this  was  fufficient,  and  fo 
arerepug-  would  have  been,  though  there  had  not  been  the  worA  furrendcr, 
nant;  for      j^gcaufc   the  word  z>"^f'i  would  operate  as  a  furrender  after  the 

the  lelice  is  o  1  r      1      r  1  i_  1         •  t. 

inpofleflion,  Conveyance  executed  ;  and  that  fuch  furrender,  though  without 
and  there-  noticc  or  cxprefs  agreement of  the  furrcnderec,  would  be  good  till 
pofe^s  tht       a<^ual  difagreement  thereto. 

leilbr  in  pofieflion.  jenk.  195.  Ca.  2.]  3Mod.30i.  z  Vent.  206.  Show.  Par.  Ca.  1 50.  3  Lev.  2S4. 
Thomplon  v.  Leach. 

Smith  V.  [So,  where  a  leafe  came  into  the  hands  of  the  original  leflbr,  by 

Mappie-        gj^  agreement  entered  into  between  him  and  the  aillgnee  of  the 
i^Te'rm        leflee,  "  that  the  leflbr  fliould  have  the  premifcs  as  mentioned  in 
ilep.  4.41.      *«  the  leafe,  and  Ihould  pay  a  particular  fum  over  and  above  the 
<*  rent  annually  towards  the  good-will  already  paid  by  fuch  af- 
"  fignee,"  it  was  adjudged,  that  this  agreement  operated  as  a  fur- 
render of  the  whole  term.] 
j[(a}  This         But  now  by  the  flatute  of  frauds  and  perjuries  it  is  provided, 
Tioteinwrit-  ^^^  j^q  leafes,  eftates  or  interells,  either  of  freehold  or  terms  for 
bcenadjudV  y^^vs,  (hall  be  furrendered,    unlefs  it  be   by  deed,   or   note  in 
ed,  need  not  writing  («),  figned   by  the  party  who  makes  fuch  furrender,  or 
be  ftamped:  fome  Other  lawfully  authorifed  thereunto,  or  by  an  a£t  and  opera- 
'kogexl^'      tion  of  law  :  fo  tliat  furrenders  in  law,  or  implied  furrenders,  remain 
2  Wilf.  26.    as  thev  did  at  common  law,  if  the  leafe,  which  is  to  draw  on  fuch 
Sf^lf.^*        furrender,  be  in  writing  purfuant  to  that  ilatute. 

Phillips,  '  °  ^ 

5  Burr.  2827.     However,  a  ftamp  feems  how  to  be  rendered  neceflary  by  (lac.  23  Geo.  3.  c.  5S.] 

MagennlsY.  [Sincc  this  ftatutc,  faith  our  author  in  another  place,  a  leafe  for 
Mac-Cul-  years  cannot  be  furrendered  by  cancelling  the  indenture,  without 
.og  ,  Glib,  ^^.jjjj^g^  becaufe  the  intent  of  the  ftatute  was,  to  take  away  the 
manner  they  formerly  had  of  transferring  interells  in  lands  by  figns, 
fymbols,  and  words  only ;  and  therefore,  as  a  livery  and  feifia  on 
a  parol  feoffment  was  a  {ign  of  pafiing  the  freehold  before  the 
flatute,  but  is  now  taken  away  by  the  flatute,  fo,  he  takes  it,  the 
cancelling  of  a  leafe  was  the  fign  of  a  furrender  before  the  ftatute, 
but  is  nov/  taken  away,  unlefs  there  be  a  writing  under  the  hand 
of  the  party  •,  arid  the  words,  viz.  by  nci  and  operation  of  law ^  are 
CO  be  couHrued  a  furrender  in  law,  by  the  taking  of  a  new  leafe. 
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♦rhich,  being  in  writing,  is  of  equal  notoriety  with  a  furrender  iii 
writing. 

Although  the  ilatute  dire£ls  that  the  deed  or  note  in  writing  Natchboi: 
fhall  be  figned  by  the  furrenderor,  yet  where  an  agreement  was  '-J^ <''■-«'■> 
entered  into  between  the  leflbr  and  leflee,  at  the  inftance  of  the 
former,  for  the  furrender  of  a  leafe,  an  aflignment  a£lually  pie- 
pared,  the  key  delivered  up  and  accepted,  and  a  long  acquiefcence 
on  the  part  of  the  leiTor,  without  any  claim  or  demand  upon  the 
leflee,  it  was  decreed  in  equity  that  the  leflee  fhould  be  difcharged 
of  the  rent  from  the  time  he  had  delivered  up  the  key.] 

2.  Upon  what  Eftate  fuch  Surrender  may  operate. 

It  appears  by  the  definition  before  given  of  a  furrender,  that  the 
fame  is  a  yielding  up  of  an  eftate  for  life,  or  years,  to  him  in  the 
immediate  reverfion  or  remainder :  but  here  a  queftion  may  arife, 
■what  eftate  in  the  reverfion  or  remainder  will  be  fufceptible  of  fuch 
furrender ;  for  if  the  eftate  in  reverfion  or  remainder  be  but  for  Cro.  tilz. 
years,  it  feems  a  great  doubt  in  the  books,  whether  a  leafe  for  j^^^-^ 
years  in  pofleflion  may  be  furrendered,  fo  as  to  merge  and  drown  Ouer.,97. 
therein  •,  and   it  is  commonly  faid,  that  years  cannot  drown  ill  J^erry  v. 
years  ;  therefore,  where  leflee  for  twenty  years  made  a  leafe  for  j^^^^'^. 
ten  years,  and  the  leflee  for  ten  years  furrendered  to  his  leflbr,  this 
has  been  held  to  be  no  furrender,  fo  as  to  merge  the  ten  years  in 
poflx'lTion,  but  only  to  transfer  them  by  way  of  aflignment  or  ac- 
ceffion  to  the  number  of  years  then  left  in  the  leflbr  ;  for  that  years 
could  not  drown  in  years.     But  the  contrary  to  this  has  been  held  Poph.  30. 
with  fome  clearnefs,  and  it  feems  to  be  now  fettled,  that  fuch  fur-  ^"g^  '^^' 
render  is  good,  and  fhall  merge  the  lirft  term ;  wherein  it  was  Cro.  Eiia^ 
agreed,   1 ,  That  if  the  term  in  reverfion  were  greater  than  the  term  3=»- 
in  pofleflion,  that  the  greater  would  merge  the  lefs,   as  ten  years  ^ 

may  be  furrendered  and  merge  in  twelve  or  fourteen  yeats.  2.  It 
was  held  by  Gaiudy,  Fenner^  and  Popbam^  that  though  the  reverfion 
were  for  a  lefs  number  of  years,  yet  the  furrender  would  be  good, 
and  the  firft  term  drowned  ;  as  if  one  were  leflee  for  twenty  years, 
and  the  reverfion  expedlant  thereupon  were  granted  to  one  for  a 
year,  who  granted  it  over  to  the  lelfee  for  twenty  years,  that  this 
would  work  a  furrender  of  the  twenty  years  term,  as  if  he  had 
taken  a  new  leafe  for  a  year  of  his  leflbr ;  for  the  reverfionary  in- 
tereft,  coming  to  the  pofleflion  drowns  it,  and  the  number  of  years  is 
not  material  j  for  as  he  may  furrender  to  him  who  hath  the  reverfion 
in  fee,  fo  he  may  to  him  who  hath  the  reverfion  for  any  lefs  term  : 
and  therefore  Popham  held,  that  where  leflee  for  twenty  years 
makes  a  leafe  for  ten  years,  and  the  leflee  for  ten  years  furrenders 
te>  his  leflbr,  viz.  the  leflee  for  twenty  years,  that  this  is  good,  and 
the  leflbr  (hall  have  fo  mariy  of  the  years  as  were  then  to  come  of 
his  former  term  of  twenty  years,  that  is,  as  it  feems,  fo  many  years 
as  were  to  come  of  his  reverfion  (hall  now  be  changed  into  pofl!ef- 
fion  :  and  he  held  further,  that  if  fuch  leflTee  for  twenty  years  had 
jnade  fuch  leafe  for  ten  yeais,  and  then^grauted  over  the  reverdon 
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for  ten  years  only,  viz.  no  longer  than  the  leafe  for  ten  years  was  to 
continue,  and  fuch  lefTee  for  ten  years  had  attorned,  then  the 
grantee  of  the  reverfion  fhould  have  the  rent  and  fervices,  and  the 
grantor  the  refidue  of  the  twenty  years  -,  and  that  the  leffee  for  ten 
years  might  furrender  to  the  grantee  of  the  reverfion  for  ten  years, 
and  he  thereby  would  have  in  pofTeflion  fo  many  years,  as  were  then 
to  come  of  his  reverfion ;  and  if  he  had  a  lefs  term  in  the  reverfion 
than  the  leffee  himfelf  had  in  the  pofleffion,  it  Ihould  go  to  the 
benefit  of  the  firft  termor  for  twenty  years,  who  was  his  grantor  ; 
for  the  term  in  pofleflTion  is  quite  gone  and  drowned  in  the  rever- 
fion, to  the  benefit  of  thofe  who  have  the  reverfion  thereupon, 
having  regard  to  their  eftate  in  the  reverfion,  and  not  otherwife : 
to  all  which  Fenner  agreed ;  and  it  appears  by  the  cafe  of  Cook  and 
Fountain  fupr a ^  to  be  taken  for  clear  law,  that  a  leafe  for  ninety- 
nine  years  might  be  drowned  by  his  acceptance  of  a  leafe  from  the 
reverfioner  even  for  one  year. 
Co.  Lit.  But  now,  whether  a  leafe  for  years  in  pofleffion  may  be  furren- 

173'  ''•  dered,  fo  as  to  be  merged  in  a  leafe  in  remainder,  be  the  term  in 
remainder  greater  or  lefs  than  the  term  in  poffeffion,  feems  to  be 
no  where  fettled :  indeed  my  Lord  Coke  fays,  that  if  there  be  a 
leafe  to  A.  for  twenty  years,  remainder  to  B.  for  ten  years,  and 
B.  releafe  all  his  right  to  -^.,  that  here  A.  hath  an  eftate  for  thirty 
years,  for  one  chattel  cannot  drown  in  another,  and  years  cannot 
\it  confumed  in  years  \  but  whether  if  A.  had  granted  and  fur- 
rendered  his  eftate  and  term  to  i/.,  it  would  have  been  merged. 
Perk.  §  589.  does  not  appear  -,  and  Perkins  holds,  that  if  a  leafe  for  life  be  of 
lands,  the  remainder  to  a  ftranger  for  years,  and  the  leffee  for  life 
furrender  his  eftate  to  him  in  the  remainder  for  years,  it  cannot 
take  effect  as  a  furrender,  becaufe  an  eftate  foi:  life  cannot  drown 
in  an  eftate  for  years ;  which  reafon  feems  to  prove,  that  an  eftat? 
for  life  cannot  be  furrendered  to  or  merge  in  a  reverfion,  if  it  be 
only  for  years  :  ideo  quitre, 

3.  Of  Surrenders  in  Law,  or  implied  Surrenders  :  And  herein, 

I .   Ti^ith  regard  to  Lenfes  in  Pojfejfion. 

Bro.  tit.  As  to  the  furrender  in  law  of  leafes  in  poffeffion,  this  is  wrought 

Leafes,  14.    |jy  acceptance  of  a  new  leafe  from  the  reverfioner,  either  to  begin 
pifag.  prefently,  or  at  any  diftance  of  time,   during  the  continuance  of 

Perk.  §  617.  the  firft  leafe  \  and  the  reafon  fuch  acceptance  of  a  new  leafe 
3  Leon.  244.  aniounts  to  a  determination  and  furrender  of  the  firft  is,  becaufe 
Cro.  Eiiz.     otherwife  the  leffee  would  not  have  the  full  advantage  he  hath 
511.  605.     contra£led  for  by  acceptance  of  the  fecond  leafe,  if  tlie  firft  fliould 
Abr°  oc      ^^'^"<i  i'^  the  way,  and  confume  any  of  thofe  years  comprifed  in  the 
fecond  leafe  ;  for  which  reafon,  and  to  enable  the  leffor  to  perfect 
and  make  good  his  fecond  contract,  the  leffee  muft  be  fuppofed  to 
waive  and  relinquifh  all  benefit  of  the  firft  :  therefore,  if  leffee  for 
thirty  years  takes  a  new  leafe,  though  but  for  three  years,  and  to 
begin  ten  years  hence,  yet  this  is  prefently  a  furrender  and  a  de- 
termination 
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^termination  of  the  whole  firft  term  of  thirty  years,  becaufe  there- 
by he  admits  the  leflbr's  power  to  make  fuch  leafc,  whfch,  if  the 
firft  fhould  ftand  in  the  way,  would  be  void,  becaufe  the  leflce 
had  the  lands  already  for  a  term  of  a  much  larger  duration ;  and 
though  fuch  fecond  leafe  be  made  to  liim  in  futuro,  and  at  com- 
mon law,  though  it  were  even  by  parol,  yet  it  would  be  a  prefcnt 
furrcnder  of  the  firft  Icafe,  becaufe  the  admittance  of  the  leflbr's 
power  to  make  fuch  a  leafe,  which  is  the  caufe  of  the  furrender,  is 
then  at  the  time  of  the  contrad:  made  for  fuch  fecond  leafe,  and 
therefore  the  operation  of  it,  to  caufe  a  furrender  of  the  firft,  muft 
be  then  prefently  too,  or  not  at  all  •,  and  it  cannot  be  a  furrender 
of  the  laft  twenty  years,  and  remain  good  for  the  firft  ten  years, 
becaufe  that  would  m.ake  a  fraction  and  feverance  of  the  leafe, 
v/hich  at  firft  was  entire,  and  pafled  by  one  entire  contract,  and 
therefore  cannot  either  by  any  furrender  in  law,  or  even  by  any 
exprefs  furrender,  be  curtailed  and  divided  j  the  confequence  of 
which  is,  that  fuch  acceptance  of  a  new  leafe  being  a  prefent  fur- 
render of  the  firft,  the  leflbr  may  enter  and  take  the  profits  for  the 
whole  thirty  years,  faving  only  the  three  years  comprifed  in  the 
fecond  leafe.  Another  reafon  perhaps  of  fuch  furrender  may  be, 
becaufe  the  leflbr,  having  already  made  a  leafe  for  thirty  years, 
cannot,  during  the  continuance  of  that  term,  make  any  other  leafe 
to  transfer  the  poflefiion  ;  but  yet  having  the  reverfion  expedlant 
upon  that  term,  he  may  transfer  that  for  any  lefs  term,  or  to  begin 
at  any  diftance  he  thinks  fit ;  and  then  if  the  fecond  leafe  be  by 
deed,  it  may  as  well  be  fuppofed  to  carry  the  reverfion,  the  union 
v/hereof,  with  the  pofleffion,  though  for  never  fo  fhort  a  time, 
will,  as  has  already  appeared,  merge  the  pofleflio'n  j  and  though 
the  fecond  leafe,  which  may  be  fuppofed  to  carry  the  reverfionary 
intereft,  is  not  to  commence  till  ten  years  hence,  yet  the  firft 
leflee  has  the  intereft  and  right  thereof  in  him  immediately, 
and  then  pofleftion  and  reverfion  being  inconfiftent  in  one  per- 
fon  at  one  and  the  fame  time,  the  one  muft  merge  and  drown 
the  other. 

A  huft)and,  fcifed  of  lands,  made  a  leafe  for  ninety  years  by  in-  Dyer,  140. 
denture,  and  after  enfeoffed  certain  perfons,  and  took  an  eftate  ^?"°"' 
to  him  and  his  wife  in  tail,  and  after  the  termor  took  a  new  leafe        ^^ 
by  parol  of  the  hufband  for  eighteen  years  only,  to  begin  prefent- 
ly ;  then  the  huftjand  died,  and  his  wife  evi£led  the  termor ;  and 
it  v/as  held  flie  lawfully  might,  for  the  firft  leafe  was  furrendered 
and  drowned  in  law  by  the  acceptance  of  the  fecond,  and  then  the 
wife's  eftate,  by  furvivorfliip,  came  in  paramount  the  fecond  leafe  ; 
and  though  the  fecond  leafe,  which  was  the  caufe  of  the  furrender 
of  the  firft,   was  voidable  by  the  wife  after  her  huft)and's  death, 
yet  the  furrender  of  the  firft,  wrought  by  the  acceptance  thereof, 
was  abfolute  and  prefent. 

One  let  lands  to  ^.  for  life  and  twenty  years  over,  and  after  let  Bendl.  pL 
the  fame  lands  to  B.  for  forty  years,  to  commence  after  the  death  5^- 
of  j4,  and  the  end  of  the  faid  twenty  years  j  then  B.  intermarries     "    ^** 
with  J.,  and  -^.  dies,  and  B.  the  huftjand  hath  the  term  for 
twenty  years,  yet  his  term  of  forty  years  is  not  furrendered  by  it, 
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bccayfe  that  was  not  begun,  but  was  a  future  biterejfe  ierminiy  t« 
begin  wholly  after  the  firll  kafe  ended ;  fo  theie  was  no  union  at 
all  qf  the  terms. 
jBuif.  103-       if  lefTee  for  years  makes  a  leafe  to  his  lefTor  for  all  but  a  day, 
Re      8        ^^'^  '^  clearly  no  furiender  of  his  leafc,  becaufe  the  day  disjoins 
z  Roil.  Abr.  the  union  and  prevents  the  merger,  which  would  have  followed  if 
497,  493-      the  leafe  had  been  for  the  whole  term  ;  for  then  the  Icflbr  would 
*  loi'';^.  ]-iaye  }^a£j  ^j^g  whole  eftate  entire  in  him,  as  he  had  before  he  made 
the  leafe,   and   confequently  the   leafe    would    be    merged    and 
drowned   in   the    reverfion. 
fLeon. 30.        Leflee  for  twenty-one  years  took  a  leafe  of  the  fame  lands  for 
forty  years,  to  begin  immediately  after  the  death  of  J.  S. :  it  was 
held  in  this  cafe,  that  this  was  not  any  prefent  furrender  of  the 
firfl  term,  becaufe  J.  S.  might  wholly  outlive  that  term,  and  thea 
there  would  be  no  union  to  work  a  furrender  ;  and  it  being  /;/  equi- 
librio  in  the  mean  time,  whether  he  will  furvive  it  or  not,  the  firft 
term  {hall  not  be  hurt  till  that  contingency  happens,  for  if  J.  S.  die 
within  the  firft  term,  then  what  remains  of  it  is  furrender^d  and 
gone  by  the  taking  place  of  the  fecond. 
Moor,  94.         A  man  makes  a  leafe  for  one  hundred  years,  the  leflee  makes  a 
139.  Led    leafe  fQ^  twenty  years,   rendering  rent,   with  claufe  of  re-entry, 
»nd  Barton,   ^nd  after  grants  his  reverfion  to  the  firfl  leflbr :  he  (hall  neither 
have  the  rent  nor  re-entry,  becaufe  the  reverfion,  to  which  it  was 
annexed,  is  extincl  and  gone  by  way  of  furrender  :  otherwife  it 
would  be,  if  one  make  a  leafe  for  years,  rendering  rent,  and  after 
grant  the    reverfion  for  life,  or  years,  to  which  an  attornment 
is  had,  and  after  fuch  grantee  furrender  ;  yet  the  grantor  fhall 
have  again  the  rent,  becaufe  it  was  once  a  rent  incident  to  the 
reverfion,  which  by  the  furrender  is  rellored  whole  again  as  it  wa5 
before, 
plow.  107.        If  one  makes  a  leafe  for  forty  years,  and  the  lefTee  takes  a  new 
^"s^h'        le^fe  for  twenty  years,  upon  condition,  that  if  he  does  not  do  fuch 
*    *         an  a6l,  that  the  leafe  fhall  be  void  ;  and  after  he  breaks  the  condi- 
tion, whereby  the  leafe  is  avoided,  yet  the  furrender  of  the  firft 
■    continues,  for  that  was  abfoJute  by  acceptance  of  the  fecond,  and 
the  condition  was  only  annexed  to  the  fecond  leafe.     So,  if  th? 
leflbr  had  granted  the  reverfion  to  the  leiTee  upon  condition,  and 
after  the  condition  were  broken,  yet  the  furrender  of  the  term 
would  continue,  becaufe  the  condition  was  annexed  only  to  the 
grant  of  the  reverfion,  and  moved  from  the  lelTor  as  his  terms  of 
the  leiTee's  enjoyment  of  fuch  grant ;  but  the  furrender,  which  is 
wrought  by  acceptance  of  fuch  grant,  and  moves  from  the  lefTee 
himfelf,  was  abfolute ;  and  the  diverfity  is,  when  the  lefTor  grant? 
the  reverfion  to  the  lefTee  upon  condition,  and  when  the  lefTee 
grants  or  furrenders  his  eftate  to  the  lefTor  upon  condition ;  for  a 
condition  annexed  to  a  furrender  may  revefl  the  particular  eftate, 
becaufe  the  furrender  Itfelf  is  conditional, 
©yer,  140.         So,  if  fuch  fecond  leafe  were  by  baron  feifed  In  right  of  his 
pi-  4?.  wife,  and  after  the  baron  died,  and  the  feme  avoided  the  fecond 

^jj,°  '         leafe,  yet  the  furrender  of  the  firfl,  by  acceptance  thereof,  is 
abfolute. 


LefTee  for  life  made  a  leafe  for  years,  rendering  rent,  and  after  Cro.  Eiiz. 
furrenders  to  the  leflor  upon  condition,  then  tlie  leffee  for  years  ^'''^'  „ 
takes  a  new  leafe  for  years  of  the  leflor,   and  after  the  leffee  for  Sir^ThomaV 
life  performs  the  condition,  and  evicts  the  leffee  for  years,  who  re-  Pa"ot. 
enters,  and  the  leffee  for  life  brings  debt  for  the  firll  rent  referved  j 
and  it  was  ruled,  that  it  was  not  maintainable,  for  the  leafe  out  of 
which   it  was  referved   is  determined  and  gone ;  for  though   the 
furrendcr  of  the  tenant  for  life,   which  made  the  leffee  for  years 
immediate  tenant  to  the  firfl  leffor,  and  fo  enabled  him  to  make 
fuchfurrender,  was  conditional,  yet  the  defeating  of  the  eftate  for 
life,  by  performance  of  the  condition,  cannot  defeat  the  eftate  of 
the  leffee  for  years,  which  was  abfolute,  and  well  made,  and  then 
the  rent  referved  thereon  is  sfone  likewife. 

If  one  be  leffee  for  life  or  years,  and   take  a  new  leafe  of  the  Cro.  itji, 
fame  lands,  though  fuch  fecond  leafe  be  void  for  any  d?fecl  in  ^'3- 
the  making  or  execution  of  it,  as  if  it  were  for  life,  to  begin  at  a  Ke^aSf, ' 
future  day,  i5fc.  yet  it  is  a  furrender  of  the  firft  leafe  ;  for  the  ac- 
ceptance of  the  indenture  In  the  contracting  and  agreement  to  have 
a  new  leafe,  makes  a  furrender  of  the  firft  leafe  before  the  livery 
is  made;  and   therefore  though  that  be  void,  yet  it  cannot  fet 
up  the  firll  leafe  again,  which  was  before  furrendered  :   and  fuch 
contract  for  a  new  leafe  is  a  good  evidence  to  a  jury  of  a  fur-, 
render. 

But  if  fuch  fvCond  leafe  were  void  for  want  of  power  in  the  Huttcn,io4, 
leffor  to  make  it,  then,  notwithftanding  fuch  admittance  of  the  J^^."*"^ 
leffee,  the  firft  leafe  would  not  be  furrendered  :  therefore,  where  fNofu^r-" 
one  made  a  leafe  for  forty-one  years  by  indenture  14  Nov.  16^6^  render,  cx- 
to  A..,  to  commence  from  the  Anmmciation  which  ffiould  be  anno  ^\^-^Y'V'°^' 
1619,  and  after,  the  fame  year,  by  another  indenture  bearing  date  derto.'orln* 
3  Dec.  made  a  leafe  to  B.  for  ninety-nine  years,  to  commence  wnfidera- 
from  the  Annuncmtmi  then  laft  pad,  by  virtue  whereof  B.  entered  ^'""  'f^^ 
and  was   poffeffed,    and    then    the    leffor   by  another   indenture  wm  bind,* 
16  Nov.  i6i'j,  made  another  leafe  of  the  fame  lands  to  A.y  to  'f  the  new 
commence  from  17  Nov.  1619,  for  forty-one  years,  who  accepted  fobV/ ''" 
thereof,  and  after  the  commencement  of  his  term  A.  entered  and  void ;  for 
was  poffeffed,  and  made  his  will,  and  his  e>;ecutor^let  to  the  plain-  ^^^  '^^"'"^j 
tiff,  ^c.  and  the  only  queftlon  was,  if  the  acceptance  of  the  fecond  condUi^n" 
leafe  by  A.  had  determined,  difcharged  or  extinguilhed  the  firfb  of  the  fur-, 
leafe,  fo  as  to  let  in  the  intermediate  leafe  to  B.  ?    It  was  ad-  ''^'^'^^  ^■''^*r 
judged,  that  it  had  not,  becaufe  by  the  leafe  to  B.  for  ninety-nine  MTnsfilid 
y?ars,  and  his  entry,  the  leffor  had  but  a  reverfion,  and  could  not  Zouch  v. 
by  his  contract  after  with  A.  give  any  intereft  to  A.  \  and  the  firft  ^^Hons, 
leafe  to  A.  was  good  as  a  future  interejfe  termini^   to  take  effe£l  in   iSoy/Lioyd 
poffeffion  when  the  time  came,  and  thereby  pro  tanto  to  defeat  the  v  Gregory^ 
Iqafe  for  ninety-nine  years  to  B.\  and  if  it  had  not  been  for  the  ^""W-Jon. 
leafe  to  5.,  there  had  been  no  queftlon  but  that  the  firft  leafe  to  wiifoii  v. 
A-  had  been  by  fuch  acceptance  of  the  fecond  leafe  furrendered  Seweii, 
and  gone  \  but  that  intermediate  leafe,  being  for  fo  great  a  num-.  *  g  ""' 
ber  of  years,  difables  him,  during  that  time,  to  contradl  for  any  Davifon  ». 
{efs  number  of  years,  as  the  leafe  for  forty-one  years  was,  Stanley, 

?^  If    *"''■"* 
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If  ^.  lets  to  .^.  for  ten  years,  who  lets  to  C.  for  five  years,  C. 
cannot  furrender  to  J!,  by  reafon  of  the  intermediate  intereft  of 
B.y  but  in  fuch  cafe  B.  may  furrender  to  ^.,  and  afterwards  C 
may  furrender  likewife,  becaufe  then  his  leafe  for  five  years  is 
become  immediate  to  the  reverfion  of  -^, 

2.   With  regard  to  Leafes  in  Tuturo. 

Surrenders  in  law  of  leafes  in  futuro  ^  or  future  interefts — and 
thefe  can  no  ways  be  furrendered,  for  an  exprefs  furrender  of  fuch 
future  leafe  or  intereft  is  not  good,  (except  as  after  mentioned); 
therefore,  if  one  makes  a  leafe  for  years,  to  begin  at  Michaelmas 
next,  this  future  intereft  cannot  by  any  exprefs  furrender  be 
merged,  becaufe  there  is  no  reverfion  wherein  it  may  drown  ;  for 
till  the  entry  the  lefTee  hath  no  pofleflion,  and,  by  confequence, 
there  can  be  no  reverfion  wherein  that  pofl'effion  may  drown :  but 
yet  if  fuch  lefl'ee  before  Michaelmas  take  a  new  leafe  for  years, 
either  to  begin  prefently,  or  at  Michaelmas^  this  is  a  furrender  in 
law  of  the  firft  leafe  prefently;  becaufe  thereby  he  prefently  admits 
the  leflbr's  power  to  make  fuch  leafe,  which,  if  the  firft  leafe  fliould 
ftand,  he  could  not  do  ;  and  fince  fuch  lefiee  hath  contra£led  for  a 
new  intereft,  inconfiftent  with  the  firft,  his  acceptance  of  fuch  new 
intereft  waives  and  dillolves  the  firft,  becaufe  the  contra6l  whereby 
it  was  made,  was  entire,  and  therefore  the  whole  firft  leafe  is  fur- 
rendered  prefently. 

Lefiee  for  years,  to  begin  prefently,  cannot  till  entry  or  waiver 
of  the  poirefiion  by  the  leflbr  merge  or  drown  the  fame  by  any  ex- 
prefs furrender,  becaufe  till  entry  there  is  no  reverfion  wherein  the 
pofleflion  may  drown  :  but  if  the  lelTee  had  entered,  and  afligned 
his  eftate  to  another,  fuch  aflignee  before  entry  might  have  furren- 
dered his  eftate  to  the  leflbr,  becaufe  by  the  entry  of  the  leflee  the 
pofleflion  was  fevered  and  divided  from  the  reverfion,  which  pof- 
feflion,  being  by  the  aflignment  transferred  to  the  aflignee, 
may  without  any  other  entry  be  furrendered,  and  drown  in  th?; 
reverfion. 

3.  With  regard  to  the  Thing  itfelf  Jo  furr-tndered. 

As  to  the  nature  of  the  thing  furrendered,  herein  we  muft  ob? 
ferve,  that  the  acceptance  of  a  new  leafe,  which  will  work  a  fur- 
render of  the  firft,  ought  to  be  of  fomething  of  the  fame  nature 
and  kind  v/ith  the  firft  ;  otherwife  there  can  be  no  furrender  of  the 
firft,  becaufe  there  is  no  inconfiftency  but  that  both  may  ftand  to- 
gether ;  therefore  if  lefiee  for  years  accepts  a  grant  of  a  rent, 
comnion,  eftovers,  herbage,  or  the  like,  for  life  or  years,  out  of 
the  fame  lands,  or  if  fuch  leffee  for  years  accepts  of  a  leafe  of  the 
fame  lands  at  will  only,  all  thefe  amount  to  a  furrender  and  de- 
terminatipn  of  the  firft  leafe,  becaufe  they  admit  the  leflbr's  power 
to  deal  or  contraft  for  the  lands,  or  a  certain  charge  out  of  it, 
which  being  inconfiftent  with  the  intereft  of  the  leflee  under  the 
iirft  kafe,  diflclve.  and  deftroy  it. 
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So,  where  leflee  for  fixty  years  of  an  advowfon  did,  after  the  Hutt.  105. 
church  became  void,  take  a  prefentation  to  himfelf  of  the  leflbr,  Cr0.Jac.S4. 
and  was  admitted,  inftituted,  and  induced,  this  was  adjudged  to  be 
a  furrender  of  his  leafe  j  for  by  the  acceptation  of  the  parfonage  he 
thereby  gains  a  new  intereft  for  Ufe  in  that  which  was  the  chief 
fruit  of  his  leafe,  and,  confequently,  fuch  intereft,  being  inconfiftent 
with  his  intereft  under  the  firft  leafe,  amounts  to  a  determina- 
tion and  furrender  thereof. 

liut  if  lefiee  for  years  of  a  park  accepts  a  grant  of  the  office  of  Cro.  Jac. 
park-keeper  of  the  fame  park  for  life  or  years,  this  is  faid  to  have  ^77- 
been  adjudged  no  furrender  of  the  leafe  for  years,  becaufe  fuch  Abr.  496. 
office  is  collateral  to  the  land,  and  not  any  ways  ifluing  out  of  it ;  i^oii.  Rep. 
and  yet  Cohe  and  Dodderidge  thought,   that  whether  he  had  the  ^\'    ^^^'^' 
ofllce  of  park-keeper  firft,  or  the  leafe  for  years  of  the  park  itfelf  %  Roll.  Rep. 
firft,  that  the  accefiion  of  the  other  to  it  would  merge  and  drown  357- 3^** 
the  firft,  for  the  inconfiftency  that  a  man  ftiould  be  park-keeper  to 
himfelf;  idea  quare. 

So,  where  one  made  a  leafe  for  ninety-nine  years  of  a  manor,  Cro.  Jac. 
and  after  made  the  leflee  bailiff  of  the  fame  manor  for  twenty-one  **'  ^'^'^' 
years,  this  was  adjudged  to  be  no  furrender  of  his  firft  leafe :  2  Roll. 
I.  Becaufe  the  baiUtF,  as  fuch,  had  no  intereft  iivthe  lands,  but  Abr. 496. 
an  authority  only.     2.  Becaufe  the  bailiwick  was  no  part  of  the 
thing  demifed,  but  of  another  nature  ;  for  the  bailiff,  as  fuch,  is  a 
mere  fervant,  and  all  he  doth  is  for  the  benefit,  and  in  the  name 
of  his  mafter.     So,  if  fuch  leffee  of  a  manor  were  made  furveyor 
or  ftevvard  for  life,  this  would  not  determine  his  leafe ;  becaufe  in 
thefe  capacities  he  is  only  a  fervant,  and  a£ls  in  the  name  of  his 
mafter,  and  therefore  no  inconfiftency  therein  with  his  having  a 
leafe  of  the  manor. 

But  where  leffee  for  years  of  a  houfe  or  caftle  accepted  a  grant  Dyer,  200. 
of  the  cuftody  thereof  for  life  or  years,  this  was  adjudged  a  fur-  ^q^^\^ 
render  thereof;  becaufe  the  cuftody  is  of  the   fame  thing  which  ^^j, 
was  leafed,  and  a  man  cannot  be  keeper  to  himfelf.  *  Roll- 

Rep.  357. 

If  leffee  for  years  of  lands  accepts  a  new  leafe  by  indenture  of  2  Roll. 
part  of  the  fame  lands,  this  is  a  furrender  for  that  part  only,  and  ^^^  ^^^' 
not  for  the  whole,  becaufe  there  is  no  inconfiftency  between  the  campion, 
two  leafes  for  any  more  than  that  part  only  which  is  fo  doubly 
leafed ;  and  though  a  contraft  for  years  cannot  be  fo  divided  or 
fevered,  as  to  be  avoided  for  part  of  the  years,  and  to  fubfift  for 
the  refidue,  either  by  a6t  of  the  party,  or  a6l  in  law,  yet  the  land 
itfelf  may  be  divided  or  fevered,  and  he  may  furrender  one  or 
two  acres,  either  exprefsly  or  by  a£l  in  law,  and  yet  the  leafe  for 
the  refidue  ftand  gdfed  and  untouched,  becaufe  here  the  contract 
for  the  refidue  remains  entire,  whereas,  in  the  other  cafe,  the 
f;ontra6t  for  the  whole  would  be  divided,  which  the  law  will  not 
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(T)    Leafes,    when   determined   by  cancelling   the 

Deed. 

Bvo.  trt.  A  S  to  leafes  for  years,  owing  their  exigence  to  the  deed  or  in- 
Ltafes,  6.  r\  Venture  whereby  they  are  created,  fo  that  the  cancelling  or 
Car.  399."  deftrudtion  thereof  Ihall  deftroy  and  avoid  the  leafe,  a  diverfity 
Jon.  355.  feenis  to  be  taken  in  the  books  between  fuch  things  as  lie  in  livery, 
^o«r,  35.  ^^^  ^^y  jjg  executed  by  acLlual  entry,  and  fuch  things  as  lie  only 
*  '  *  in  grant,  whereof  no  aclual  or  manual  occupation  can  be  had  ; 
therefore,  if  one  had  made  a  leafe  for  years,  at  common  law,  of 
lands  or  houfes  by  deed  or  indenture,  and  tear,  rafe,  or  cancel  it, 
yet  this  would  not  deftroy  the  continuance  of  the  leafe  itfelf,  be- 
caufe  fuch  leafe  of  lands  or  houfes  lying  in  manurance  and  a6lua! 
occupation  might  at  firft  have  been  made  by  parol  only,  without 
any  deed  or  indenture :  and  therefore  fuch  deed  or  indenture 
b&ing  not  of  the  elTence  of  the  leafe,  the  deftruclion  or  cancelling 
thereof  fnall  not  defeat  or  deftroy  the  leafe  or  intereft  of  the  Icifee, 
becaufe  his  a(£lual  entry  into  the  land,  and  continuance  of  the  vi- 
fibla  pofreffion  ajid  occupation  thereof,  gives  fuflicient  f  mclion  and 
notoriety  to  the  contradt,  as  to  the  intereft  of  the  lefiee  in  the 
lands  and  houfes  themfelves,  though  tliereby  the  deed  itfelf,  and 
all  covenants,  which  had  their  exiftence  only  by  the  deed,  are  de- 
feated and  avoided.  But  if  the  king  made  a  leafe  of  fuch  lands 
or  houfes  by  letters  patent,  which  arc  matter  of  record,  if  the 
letters  patent  and  enrolment  are  deftroyed  or  cancelled,  the  leafe 
itfelf  falls  to  the  ground,  becaufe  thefe  letters  patent  and  enrol- 
ment, which  were  of  the  eflence  of  the  creation  and  continuance 
of  the  leafe,  are  deftroyed  and  loft.  So,  if  a  common  psrfon  had 
made  a  leafe  for  years,  or  a  grant  for  years,  of  tithe,  comrAon,  ad- 
vowfons,  or  other  things  which  lay  merely  in  grant,  in  fuch  cafer. 
the  cancelling  or  deftrudlion  of  the  deed,  whereby  they  were  cre- 
ated and  fubfifted,  muft  neceflarily  deftroy  the  intereft  of  the 
grantee  likewife,  becaufe  fuch  deed  was  of  the  very  eftence  of  the 
deed  or  grant,  without  which  it  could  not  have  been  made  at  firft, 
nor  can  fubfift  afterwards,  fuch  deed  being  the  only  evidence  of 
the  contra£l,  which  could  not  be  executed  by  any  a6lual  pofleftion 
or  manual  occupation.  But  now,  fince  the  ftatute  of  frauds  and 
perjuries,  which  makes  all  leafes  for  above  three  years  to  have  only 
the  force  and  effect  of  leafes  at  will,  unlefs  they  be  in  writing,  and 
(igned  by  the  party,  is'c.  the  deed  or  writing  whereby  fuch  leafe 
is  made  feems  to  be  of  the  fame  effence  as  the  leafe  itfelf;  and 
therefore  the  cancelling  or  deftru£lion  of  that  feems  to  deftroy 
and  avoid  the  leafe  itfelf,  becaufe  it  deftroys  all  evidence  allowed 
by  law  for  the  fupport  tliereof ;  though  in  fuch  cafe,  Chancery 
frequently  fets  up  the  leafe  again,  or  decrees  the  party  to  execute 
a  new  one  for  the  refidue  of  the  term,  which  is  not  againft  the 
prohibition  of  the  a6l,  becaufe  there  was  once  a  gQod  and  efFe£lual 
leafe  made  purfuant  to  the  ftatute. 

1 0  An4 
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And  though  that  flatute  excepts  leafes  not  exceeding  the  term  agCar.  a. 
of  three  years,  yet  not  abfolutely  even  thofe  -,  for  it  goes  on,  =  3- 
*'  not  exceeding  the  term  of  three  years  from  the  making  thereof,  ^/"'^^  ^'^' 
**  whereupon  the  rent  referved  to  the  landlord  during  fuch   term  to  com- 
"  (hall  amount  unto  two  third  parts  at  lead  of  the  full  improved  f^^""  ib 
*'  value  of  the  thing  demifed,  and  that  no  leafes,  eftates,  or  inte-  paron'svoiA 
*•  refls,   either  of  freehold  or  terms  for  years,  or  any  uncertain  by  this  lU- 
*'  intereft,  not  being  copyhold  or  cuflomary  intereft  of,  in,  to,  or  *"'^" 
^'  out  of  any  mefTuages,  manors,  lands,  &'c.   fhall  be  affigned,  610.  Vor* 
♦'  granted,  or  furrendered,  unlefs  it  be  by  deed  or  note  in  writing,  Raym.736. 
^*  figned  by  the  party  fo  affigning,  granting,  or  furrendering  the  p"t*|"fc 
^'  fame,  or  their  ageilts  thereunto  lawfully  authorized  by  writing,  leVs  tbian  °* 
<*  or  by  adl  and  operation  of  law."  three  ye^rs 

to  com- 
tn^nco.  in  futuro,  is  gooi.     Ryley  v.  Hicks,  1  Str.  651.     Bull.  N.P.  X77.  S.  C.l 

[(T.  2)   When  forfeited. 

TjERE  it  is  to  be  obferved,  that  any  a(£l  of  the  lefTee  by  which 
■'he  difaffirms  or  impugns  the  title  of  his  lelTor,  occafions  a 
forfeiture  of  his  leafe.  For  to  every  leafe  the  law  tacitly  an- 
nexeth  a  condition,  that  if  the  leflee  do  any  thing  that  may  afFe£t 
the  IntereO;  of  his  leflbr,  the  leafe  fhall  be  void,  and  the  lefTor  may 
re-enter.  Befides,  every  fuch  adl  neceflarily  determines  the  rela- 
tion of  landlord  and  tenant ;  fince  to  claim  under  another,  and  at 
the  fame  time  to  controvert  his  title  -,  to  afFe£l:  to  hold  under  a 
Jeafe,  and  at  the  fame  time  to  deftroy  that  intereft  out  of  which  the 
leafe  arifeth,  would  be  the  moft  palpable  inconfiftency. 

A  leflTee  may  thus  incur  a  forfeiture  of  his  eftate  by  a£t  in  pais ^  Co.  Lt^ 
or  by  matter  of  record.    By  matter  of  record— where  he  fues  out  \}^'^\, 
a  writ,  or  reforts  to  a  remedy,  which  claims  or  fuppofeth  a  right  co  Lit. 359! 
to  the  freehold  ;  or  where  in  an  adtion  by  his  leflbr  grounded  upon  Dixey  v. 
the  leafe  he  refifts  the  demand  under  the  grant  of  a  higher  interefh  ^f^""''* 
in  the  land  j  or  where  he  acknowledges  the  fee  to  be  in  a  ftranger :  Moor,  2T1.* 
for  having  thus  folemnly  protefted  againft  the  right  of  his  leflbr,  Gouiaf.  40. 
he  is  eftopped  by  the  record  from  claiming  an  intereft  under  him.  "''■  ^'  '?°<^''' 
By  adt  in  pais ^  as  where  he  aliens  the  eftate  in  fee  [a).     But  then  to  ueS.  c. 
this  alienation  muft  be  by  fuch  mode  of  conveyance  as  difplaces  Barkhoufe's 
or  divefts  the  eftate  of  the  reverfioner  (b)  :  for  if  it  have  not  this  "'n'*^  ^°°* 
cff'edl:,  the  law  will  not  adjudge  it  a  forfeiture.  It  muft  be,  therefore,  pi.  21.  in 
hy  feoffment  v/ith  livery ;  for  this  only  operates  upon  the  poflef-  """"S- 
fion,  and  effedls  a  diflfeifin.     It  cannot  be  by  a  grant,  or  any  con-  ^a)  Co/Li't. 
veyance  in  thS  nature  of  a  grant,  fuch  as  leafe  and  releafe,  bar-  251.6. 
gain  and   fale,  i^c.  conveyances  of  this  kind  operating  only  on  i,^"''.'''^** 
the  grantor's  intereft,  and  pafhng  only  what  he  may  lawfully  de-  (i) Buiif^' 
part  with.     And  as  it  cannot  be  by  grant,  of  courfe  no  forfeiture  tenant  tor 
can  by  this  way  be  incurred  of  an  eftate  of  thofe  things  which  y"''"'  ^^^ 

'  .  '  .  °  reverfion, 

lie  merely  in  grant.  or  remainder 

being  in  the  king,  make  a  feoffment  in  fee,  this  is  a  forfeiture  ;  and  yet  no  reverfion  or  remainder  ii 
diverted  out  of  the  kmg  ■■,  and  thie  reafon  is,  in  refpc^  9f  tht  folemait)  of  the  feotfment  by  livery,  lend- 
ing to  the  king's  diflmifOQ.     Co.  Lit.  25i>  k« 

And 
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And  if  an  attempt  to  alienate  by  thofe  modes  of  conveyance 
which  aftecl,  but  are  not  operative  enough,  to  pafs  a  fee,  occafion 
no  forfeiture,  a  leafe  by  the  tenant  for  a  greater  number  of  years 
than  he  has  in  the  land  muft  be  ftill  more  venial ;  becaufe  it  Is 
only  a  contradt  between  him  and  his  under-leflee,  which  cannot 
poffibly  prejudice  the  Intereft  of  the  original  ieflbr,  and  does  not 
even  pretend  to  ufurp  or  touch  the  freehold  and  inheritance. 

Forfeitures  are  alfo  incurred  by  the  breach  of  exprefs  or  conven- 
t'lonary  conditions.  For  the  Ieflbr,  having  the  jus  dij'poncndi^  may 
annex  whatever  conditions  he  pleafes  to  his  grant,  provided  they 
be  not  illegal,  or  repugnant  to  the  grant  itfelf,  and  upon  the  breach 
of  thefe  conditions  may  avoid  the  leafe.  A  condition,  that  if  the 
rent  be  behind  by  the  fpace  of  any  given  time  after  the  day  pre- 
fcribed  for  payment,  the  lefibr  fhall  re-enter,  Is  good  ;  and  fuch 
condition  is  not  faved  by  the  attendance  of  the  leflee  with  the  rent 
merely  on  the  firft  day  of  payment ;  for.  If  the  Ieflbr  be  not  then 
there  to  receive  it,  the  leflee  muft  equally  attend  on  the  laft  day  {a). 
Conditions  in  reftraint  of  alienation  are  legal  and  ufual ;  but  whe- 
ther fuch  conditions  extend  to  afllgnees  In  law,  is  a  point  which 
doth  not  yet  feem  to  be  fettled  {h\  But  the  courts  have  always 
held  a  ftvidl  hand  over  thefe  conditions  for  defeating  leafes,  and 
have  countenanced  very  eafy  modes  for  putting  an  end  to  them. 
Where,  therefore,  the  words  of  the  condition  were  (r ),  that  the  lef- 
fee,  "  his  executors  or  adminiftrators,  fliall  not,  at  any  time  or  times, 
'*  during  this  demife,  aflign,  transfer,  or  fet  over,  or  otherwife  do 
"  or  put  away  this  prefent  Indenture  of  demife,  or  the  promifes 
"  hereby  demifed,  or  any  part  thereof,"  the  court  held,  that  this 
condition  was  not  broken  by  an  under-leafe;  for  that  qjfign^  tmnf- 
fery  zxidfet  over  are  mere  words  of  aflignment ;  that  otkcrtvife  do 
or  put  away  fignify  any  other  mode  of  getting  rid  of  the  premifes 
entirely  -,  and  cannot  extend  to  the  making  of  an  under-leafe. 


{o)  10  Co. 
■129.  a. 
Plow,  70, 
a.  b. 
{h)  Cro. 
iliz. 

Dy.45.  b. 
4  Leon.  5. 
3  I^on.  67. 
Styl.  483. 
3  Wilf.  234. 
3BI,  Rep. 
767.  S.  C. 
Doe  V. 
Skeggs, 
Tr.  aiG.  3. 
B.  R.  cited 
in  2  Term 
Kep.  428. 
(f)  Crufoe 
V.  Bugby, 

3V/ilf.2  34- 

s  Bl.  Rep. 

767.  S.C. 

But  where 

the  words  of 

a  provifo 

were,  that 

the  leflee, 

*'  his  cxeci 

*'  tors  or  ad- 

*•  miniftra- 

«*  tors,  fliall 

*•  not  fet,  let,  or  affign  over  the  faid  hereby  demifed  mcfTiiage  or  dwcUing-houfe,  or  any  part  thereof," 

an  under-ieafe  by  the  lelTor's  adminiftratrix  was  holden  to  be  within  the  meaning  of  the  provifo.     Roe 

v.Hzvrifon,  2  Term  Rep.  425. 

And  as  the  courts  adhere  flrl^tly  to  the  preclfe  words  of  the 
condition  In  order  to  prevent  a  forfeiture,  fo,  where  a  forfeiture 
hath  manifeftly  been  committed,  they  will  not  allow  the  Ieflbr  to 
take  advantage  of  It,  if  they  find  that  he  has  afterwards  done 
any  a£l  which  amounts  to  a  waiver  of  it.  Acceptance  of  rent  hath 
been  adjudged  to  be  an  z€t  of  this  kind  ;  but  then,  in  order  to 
give  It  this  effeft,  it  muft  appear,  that  at  the  time  the  leflTor  received 
the  rent  he  had  notice  of  the  forfeiture  :  for  it  would  be  abfurd, 
and  a  m.oft  unwarrantable  concUifion,  to  infer  from  the  mere 
receipt  of  the  rent  that  he  meant  to  remit  a  forfeiture  he  had  never 
heard  of.  However,  when  we  fay  that  a  forfeiture  may  be  waived, 
we  muft  be  underftood  to  confine  ourfelves  to  thofe  cafes,  where 
by  the  terms  of  the  contract,  the  eftate,  upon  the  tenant's  doing 
or  falling  to  do  what  he  has  ftipulated  to  do  or  abftain  from,  is  only 
determinable,  not  where  It  abfolutely  determines ;  where  the  leafe 
is  only  voidable,  not  where  it  is  merely  void  [d).    In  the  one  cafe, 

the 


3  Co.  65. 

*:  b. 

a  Term 
Rep.  431. 
Co.  Lit. 
XI  5.  a. 
Plowd.  131. 
^  Co.  64.  b. 
Cro.  Eliz, 

220. 

{d)  In  fuch 
cafe,  it 
fiiould  feem, 
the  forfeit- 
ure may  be 
taken  ad. 
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the  forfeiture  is  incomplete,  feme  aft  of  the  leflbr  is  neceflary  to  vantage  of 
perfe£l  it ;  that  is,  to  fpeak  more  corre£lly,  no  forfeiture  is  aftually  even  by  a 
incurred  in  the  inftant,  only  a  right  of  avoiding  the  leafe  accrues  B^°t"f^^K^* 
to  the  leflbr,  which  right  he  may  waive  as  he  may  any  other  right  nerfley  v. 
that  is  merely  perfonal  and  conventional.     In  the  other  cafe,  the  ^t^j 
eontracl  is  at  an  end,  the  leafe  is  determined;  it  is  a  nullity;  cel^^a' ^^' 
the  lefl'ee  has  no  intereft  upon  which  the  will  of  the  leflbr  can 
attach. 

By  ftat  4  G.  2.  c.  28.  §  2.  every  landlord,   who  hath  by  his  in  Archer 
leafe  a  right  of  re-entry,  in  cafe  of  non-payment  of  rent,  when  "■  Snapp, 
half  a  year's  rent  is  due,  and  no  fufficient  diltrefs  is  to  be  had,  Lr"/c^V' 
may,  without  any  previous  demand  of  the  rent,  or  re-entry,  ferve  Leeob- 
a  declaration  in  eje£tment  for  the  recovery  of  the  demifed  pre-  {'"'jfV^^' 
mifes ;  and  a  recovery  in  fuch  ejectment  fliall  be  final  and  con-  courts  o^f 
clufive,  both  in  law  and  equity,  unlefs  the  rent  and  all  cofl:s  be  law  and  the 
paid  or  tendered  within  fix  calendar  months  afterwards.     But  if  <^*^"|'ts  of 

1  -  1      r  1  •    1   •         •     o  equity  had, 

the  tenant,  at  any  tune  beiore  the  trial  m  ejectment,  pay  or  ten-  be/ore  this 
der  to  the  landlord  the  whole  rent  in  arrear,  with  the  cofts,  or  ftatute,  ex- 
pay  fuch  arrears  and  cofts  into  court,  the  proceedings  in  eieft-  "^''^'^/ 

^    '  *  tj  J  oiicretionflrv 

ment  (liall  ceafe,  and  the  tenant  fiiall  be  relieved  in  equity,  and  power  of 
hold  the  lands  demifed  according  to  the  old  leafe  without  any  new  flaying  the 
leafe.  ^'"°'"  J""" 

proceeding 
at  law,  in  cafes  for  forfeiture  of  non-pavment  of  rent,  by  compelling  him  to  take  the  money  really 
due  to  him.     See  Bull.  fl.  P.  97.  and  zStr.  900.  ace. 

(U)  Of  the  Renewal  of  Xeafcs,  by  "vvhom,  and  for 
whofe  Benefit. 

A   Leafe,  we  mull  have  obferved,  is  a  eontracl,  by  v/hich,  in  Sei  the  very 
■^^   confideration   of  fome  pecuniary  or  other  recompence,  the  jearnedand 
temporary  pofieffion  of  lands  or  tenements  is  granted  to  another  ;  Argument 
for  if  the  grantor  parts  with  his  whole  intereil  in  the  eftate,  the  tor  the  ap- 
contraft  is  not  a  contract  of  leafe,  but  of  fale  ;  it  bding  eflential  p^^'-"!^  »n 

■  tilc  CdiC  or 

to  a  contract  of  leafe,  that  there  fhould  be  a  reverfion  left  in, the  ^^^^^ 
grantor.     But  a  praftlce  has  prevailed,  particularly  in  leafes  from  Vemon, 
the  crown,  from  the  church,  and  from  other  corporations,  of  grant-  7  ^.'■-  ^-  ^• 

,-        T  .  '1  •  r  n  43*-    and 

mg  a  furtner  term  to  the  old  tenants,  m  preference  to  llrangers;  feeaifo  Mt. 
and  as  this  expe6tation  of  renewal  is  rarely  difappointed,  fuch  Butiet'snote 
tenants  are  confidered  as  having  an  ulterior  intereil  beyond  their  Ifg^'^'/co 
fubfilling  term.     This  intereft  is  generally,  but  improperly,  called  Lit. 293.6. 
their  tenant-right  of  renewal.     For  it  has  happened  in  this  cafe, 
as  it  has  happened  in  many  others,  that  long  indulgence  has  been 
made  a  ground  of  claim  ;  a  preference  repeatedly  given  has,  in 
procefs  of  time,  been  infilled   upon  as  a  prcfcriptive  privilege  ; 
and  attempts  have  been  made  to  enforce  that  as  a  right,  which 
was,  in  truth,  a  pure  voluntary  curtefy.     But  though  fuch  at- 
tempts have  failed  of  fuccefs,  there  being,  as  between  landlord 
and  tenant,  abftradledly  from  any  exprefs  contradl  to  that  effe£l, 
no  obligation  upon  the  former  to  renew  with  the  Intter,  yet  the 
almoft  invariable  recurrency  of  the  grant  to  the  fame  objects,  has 
Vol.  IV.  *  P  7  begotten 
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begotten  an  idea  of  fomething  like  property,  and  men  have  been 
fo  far  from  treating  this  ulterior  intcreil  as  precarious,  that  they 
have  a£led  upon  it,  as  if  it  were  fixed  and  certain  Hence,  leafes 
of  this  fort  are  become  a  fund  for  fettiements  of  every  kind,  fof 
mortgages  and  other  fecurities ;  and  are  fubje(£led  to  the  fame 
limitations,  and  applied  to  the  fame  provifions  with  the  mod 
permanent  interefts. 
zAtk.  597,  This  tenant-right,  as  it  is  called,  is  recognized  and  protefted 
zBr.  Ch.  jjy  courts  of  equity  in  many  inflances.  Hence,  where  a  truflee, 
executor,  or  guardian,  avails  himfelf  of  his  fituation,  and  gets  a 
renewal  of  a  leafe  for  his  own  benefit,  the  courts  will  diredt  it  to 
be  for  the  ufe  of  the  ce/iuy  que  trujls^  or  perfons  beneficially  inte- 
refted  in  the  old  leafe.  So,  where  a  perfon  who  has  only  a  partial 
intereft,  as  tenant  for  life,  mortgagee,  or  mortgagor,  from  the  cir- 
cumflance  of  being  in  poflclBon, -takes  the  opportunity  of  renew- 
ing, fuch  renewal  (hall  be  for  the  benefit  of  the  perfon  entitled  to 
the  reverfion.  And  according  to  the  broad  principles  of  equity,  it 
(hould  feem,  that  wherever  a  grant  of  a  reverfionary  term  is  obtain- 
ed, to  the  prejudice  of  the  old  tenant,  by  undue  means,  whether  by 
/"ggcjiiofalft,  or  fupprejfio  veriy  the  party  fo  obtaining  it,  though  aa 
entire  ftranger,  fliali  not  be  permatted  to  hold  it  to  his  own  ufe. 
Keech  v.  A  leafe  of  the  profits  of  a  market  was  devifed  to  a  truflee,  in 

Sandford,  tfuft  for  an  infant:  before  the  expiration  of  the  term,  the  truflee 
Markettafe  ^pphed  to  the  leflor  for  a  renewal  for  the  infant's  benefit,  which 
aEq.  Ca.  he  refufed,  in  regard  that  it  being  only  the  profits  of  a  market, 
Ahr.  741.  there  could  be  no  diftrefs,  and  it  mull  reft  folely  on  covenant, 
Cban.  6i.  which  the  infant  could  not  bind  himfelf  in  ;  on  which  the  truftee 
S.  C.  got  a  leafe  to  himfelf.     It  was  decreed  by  Lord  Chancellour  King, 

that  the  leafe  fhould  be  afiigned  to  the  infant ;  that  the  truftee 
{hould  be  indemnified  from  the  covenants  of  the  leafe,  and  (hould 
account  for  the  profits  fince  the  renewal.  His  lordfhip  faid,  he 
muft  confider  this  as  a  truft  for  the  infant ;  for  if  a  truftee,  on 
refufal  to  renew,  might  have  a  leafe  to  himfelf,  few  truft-eftates 
would  be  renewed  to  cejluy  que  trujl :  that  the  truftee  ihould  rather 
have  let  it  run  out,  than  to  have  had  the  leafe  to  himfelf:  that  it 
/  may  feem  hard,  that  the  truftee  is  the  only  perfon  of  all  mankind 

who  may  not  have  the  leafe ;  but  it  is  very  proper  that  the   rule 
(hould  be  ftritlly  purfued,  and  not  in  the  leaft  relaxed  ;  for  if  is 
very  obvious  what   would  be  the  confequence  of  letting  trufteej 
have  the  leafe,  on  refufing  to  renew  to  ct^uy  que  truji. 
Anon.  A  leflee  for  years,  fubje^l:  to  a  truft,  devifed  refiduum  bonorum  : 

»chan.Caf.  ^jjg  eftate,  if  all  fold,  would  but  pay  the  debts :  the  executor  paid 
*°^'  the  debts,  and  renewed  the  leafe  for  a  further  term,  it  being  a 

church  leafe,  and  offered  to  account,  if  any  profits  fhould  arifc 
out  of  the  old  term.  It  was  infifted,  that  by  paying  debts  to  the 
value,  the  property  was  altered,  and  vefted  in  him  in  his  own 
right.  But  the  Lord  Keeper  decreed  the  executor  to  account  for  the 
new  as  well  as  the  old  leafe  ;  and  afked,  if  the  executor  acquainted 
the  church  with  his  cafe,  and  declared  that  he  would  renew  and 
take  it  for  the  time  of  the  old  term,  to  the  benefi,t  of  the  creditors 
5  and 
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;«^ncl  executorfliip,  and  the  reft  for  himfslf  ?  By  the  French  law, 
his  lorcifhip  faid,  no  cliurchman  can  make  a  leafe  to  any  but  the 
old  tenant,  unlets  it  Ihit  be  refufed  by  the  old  tenant. 

An  executor  in  truft  for  an  infant  of  a  leafe  for  99  years,  de-  Whitter  v. 
terminable  on  lives,  renewed  the  eftate  for  lives  ablblutely.     It  ^/"^'tter,-,!*. 
was  holden  that  the  renewed  leafe,  though  for  lives  only,  iliould  ^'*™'-S'9- 
follow  the   nature   of  the  original  leafe,  and  go  to  the  perfonal 
reprefentatives  of  the  infant. 

If  a  bifliop  makes  a  leafe  for  21  years,  and  the  lelTee  creates  a  P^r  Serjeant 
truft  thereupon,  and  the  bifhop  dies,   and  his  fuccefl'or  for  a  fine  ''°«''s.  "i 
renews  the  leafe;    though  he  were  not  compellable  to  do  fo,  ^Mo'd  f;- 
and  though  there  be  no  truft  of  the  fecond  leafe,   yet  equity  will  Auon. 
fubjecSl  it  to  the  former  truft. 

A.  mortgaged  a  college  leafe  to  B.  for  4000  /.,  and  fecured  the  l-uckh  r. 
money  likewife  by  ftatute  to  B.\  A.  died,  and  made  C  executor,  ^ufhworth. 
The  executor  renewed  in  his  own  name  feveral  times,  until  the  ^11.  ^q-. 
original  mortgage  leafe  expired  by  efflux  of  time.     It  was  decreed,  2  ch.^Rep, 
that  B.  paying  the  feveral  fines,  gratuities,  and  charges  which  C,  ^^3-  S.c, 
had  expended  on  account  of  the  renewal,  fliould  hold  the  pre- 
mifes  until  the  debt  were  fatisfied. 

One  of  tliree  lelTees  under  a  dean  and  chapter  furrenders,  and  P^jimwr, 
eets  a  renewal  to  himfelf.     Per  Lord  Keeper  North,    It  is  a  truft  "^o""?' 
for  all.  " 

John  Coomhe,  poflefled  of  feveral  leafehold  houfes  holden  of  the  Taiter  v. 
crown  ;  and  having  a  daughter,  Joanna^  married  to  Samuel  C/arke,  ^^^rriott, 
devifed  unto  fuch  child  or  children,  as  his  faid  daughter  had,  or  ""  ' 
fliould  have,  by  Snmiiel  Clarke^  two  of  his  leafehold  houfes,  and 
dire<Sl:ed,  that  the  rents  and  profits  fhould  be  applied  for  bringing 
them  up,  and  educating  them,  and  for  placing  them  out,  and  fet- 
ting  them  up,  in  fuch  proportions  as  Samuel  Clarke  and  his  wife 
fhould  think  fit  •,  and  that  they,  and  the  furvivor,  fhould  have 
power  to  divide  the  profits  between  their  feveral  children,  when 
and  in  fuch  parts  as  they  fhould  think  fit.  Part  of  the  leafe  being 
expired,  Samuel  Clarke  obtained  an  additional  term  from  the 
crown' for  25  years  from  the  expiration  of  the  term  then  in  being. 
Samuel  Clarke  and  Joanna  his  wife  had  two  children,  and  on  the 
marriage  of  Ccombe  Clarke,  their  fon,  to  Martha  Dethie,  afilgned 
one  of  the  leafehold  houfes  to  truftees,  for  the  remainder  of  the 
term  then  in  being,  and  of  the  renewed  term  of  25  years,  upon 
truft,  to  permit  Coombe  Clarke  to  receive  the  rents  and  profits  for 
life,  and  then  to  permit  Martha  to  receive  the  rents  and  profits 
for  her  life,  and  after  her  death  to  apply  the  rents  and  profits  for 
the  fon  of  the  marriage,  for  his  education,  and  to  convey  the 
premifes  to  him  at  21.  Coombe  Clarke  died,  leaving  Martha  fur- 
viving,  and  feveral  children,  of  whom  Samuel  Clarke  was  the 
eldeft,  who  attained  his  age  of  21,  and  furvivcd  his  mother. 
Marthoy  after  her  hufband's  death,  obtained  an  additional  term 
of  28  years  from  the  expiration  of  the  exifting  leafe,  and  after- 
wards made  her  will  in  1748,  and  gave  the  refidue  of  the  eftate 
in  truft  for  her  daughter  Mary  Clarke,  an  infant,  and  died  in 
1751,     Upon  her  death,  Samuel  Clajke  took  pofi'eftion  of  the 
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lioufc.  He  mortgaged  it  to  the  plaintiff  In  1755,  and  died  in 
1756  inteftate.  Cootnbe  C/arke^  the  next  fon,  took  out  adminiftra- 
tion  to  his  brother  Samuel.  Mary,  the  daughter,  having  married 
the  defendant,  Marriott,  they  got  the  tenant  to  attorn,  and  pay 
the  rent  to  them.  On  a  bill  by  the  plaintiff  to  have  an  afFign- 
ment  of  the  28  years  term,  and  to  be  paid  his  mortgage  money, 
or  foreclofe,  Marriott  and  his  wife  fet  up  title  to  the  renewed 
term,  as  being  obtained  by  Martha  for  her  own  benefit,  and  de- 
rived title  to  them  fe  Ives  under  her  will.  The  que  (lion  therefore 
being,  whether  the  additional  term  was  to  be  confidered  as  an  in- 
tereft  acquired  by  Martha  for  her  own  benefit,  or  whether  it 
(hould  follow  the  ufes  of  the  fettlement  ?  Sir  Tho7nas  Seivell, 
mailer  of  the  rolls,  was  of  opinion,  that  the  additional  term  was 
to  be  confidered  as  an  engraftment  upon  the  old  term,  on  the 
principle  which  prevailed  in  the  cafe  of  Rumford  Market  and 
other  cafes -,  and  followed  the  ufes  of  the  fettlement  and  deed. 
Lord  Camden,  upon  the  appeal,  was  of  the  fame  opinion,  and 
decreed  accordingly. 

Richard  Raive  feifed  of  real  eflate,  and  poflefled,  among  other 
things,  of  a  leafe  of  lands  and  houfes  in  Siffolk,  originally  granted 
by  Cha.  2.  in  right  of  the  duchy  of  Corttwall,  for  31  years,  re- 
newable from  time  to  time,  upon  petition  by  the  tenant  in  poffef- 
fion,  for  a  further  number  of  years,  to  fill  up  the  term  of  31 
years,  made  his  will  20th  December  1761,  and  reciting  his  being 
poflefled  of  leafehold  houfes  at  Lambeth,  and  of  feveral  eftates  in 
iand  in  Cornwall,  for  unexpired  terms  of  years,  gave  and  devifed 
the  faid  feveral  leafes  to  his  wife,  for  as  many  years  of  the  term 
as  flie  fliould  live,  and  after  her  deceafe,  (if  the  terms  fliould  be 
then  in  being,)  he  devifed  them  to  William  Raive  for  life,  and  af- 
ter his  deceafe,  among  fuch  of  the  children  of  William  Raive  as 
fhould  be  then  living,  and  made  his  wife  executrix  and  refiduary 
legatee.  The  teftator  had  renewed  this  leafe  juft  before  his 
death,  and  the  widow,  during  her  life,  renewed  it  feveral  times, 
Hating  herfelf  as  widow  and  executrix  of  Richard  Raive,  and 
continued  in  pofleflion  till  her  death  in  1761,  in  which  year  flie 
made  her  will,  and  difpofed  of  thefe  leafes,  as  her  own  property. 
The  queflion  was,  whether  thefe  renewed  leafes  were  the  property 
of  Richard  Raive,  and  to  go  according  to  the  limitations  of  his 
will ;  or  were  tlie  abfolute  property  of  the  widow  ?  Lord  Bathurjl 
thought,  fhe  renewed  as  executrix,  fubjeft  to  the  trufts,  in  the 
will  of  Richard,  and  that  the  plalntifi^s  had  a  right  to  the  renewed 
leafes,  repaying  to  the  widow's  eflate  the  fum  (he  had  paid  for 
the  fine,  deducing  the  value  of  her  chance  in  the  renev/ed 
leafe. 

William  Williams  devifed  leafehold  eftates  to  Sir  William 
Burnaby,  in  truft  to  renew  the  fame,  then  to  his  wife  for  life, 
remainder  to  his  brother  John  Williams  for  life,  remainder  to 
Bennet  Williams,  fon  of  John,  and  the  heirs  of  his  body,  and  made 
his  wife  executrix.  Several  years  of  the  leafe  being  to  come. 
Lord  Grofvenor  petitioned  for  a  leafe  of  the  reverfion.  Mrs. 
Williams  difcovering  this,  prefented  her  petition  as  executrix, 
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giving  notice  of  it  to  the  remainder-man,  and  got  a  report  from 
the  furveyor-general,  that  (he  was  in  pofleflloii,  and  that  the  fine 
ought  to  be  about  1200/.  or  1400/.  Lord  Grofveiwr  >;ot  a  war- 
rant from  the  Treafury  for  a  leafe,  but  was  to  pay  her  a  com- 
penfation  for  her  right.  John  and  Bennet  Wiiliamt  then  prefented 
petitions  for  renewal.  Lord  Grofuenor  inade  feveral  offers  to 
Mrs.  Williams^  who  communicated  them  to  John  IFilliams  ;  but 
it  appeared  both  Lord  Grofuenor  and  Mrs.  Williams  conceived 
them  to  be  for  her  OM'n  benefit.  At  length  they  fettled  the  terms 
at  3000/.  Mrs.  Williams  gave  notice  to  John  and  Bennet  of  the 
probability  of  their  agreeing,  and  advifed  them  to  take  care  of 
tlieir  own  interefts. — It  was  contended  on  the  part  of  Mrs.  Wil- 
liams^ that  this  3000/.  was  abfolutely  her  property;  and  that 
Zohn  and  Bennet  had  no  claim  upon  her  for  any  part  of  it.  But 
ord  Bathiirjl  held,  that  in  cafe  ilie  had  renev/ed,  it  would  have 
been  a  renewal  as  executrix;  that  wherever  a  partial  tenant  re- 
news, it  is  for  the  benefit  of  the  whole ;  and  therefore  that  the 
3000/.  given  by  Lord  Grofuenor  as  a  recompence  for  her  not  re- 
newing, was  fubjeft  to  the  trufts  in  the  will. 

John  Pickerings  the  plaintiff's  father,  previous  to  his  marriage  Pickering 
witli  Ann^  the  plaintiff's  mother,  gave  a  bond  to  truftees  in  the  v.  Vowies, 
penalty  of  400/.,  conditioned  to  be  void  if  he  (hould  affign  to  Rep.*  197. 
them,  or  to  other  perfons  to  be  nominated  by  A>in^  a  leafehold 
eflate  for  the  term  of  99  years,  or  fuch  term  as  he  (hould  have 
therein,  for  three  lives,  of  which  Antii,  fliould  be  one,  to  the  ufe 
of  himfelf  for  life,  remainder  to  Ann  for  life,  remainder  to  the 
iffue  of  the  marriage.  Ann  died  under  coverture,  leaving  the 
plaintiff  and  another  child.  The  ellate  was  conveyed  to  John^ 
Ann,  and  another  life.  In  1776  John  died,  having  made  his  will, 
and  thereby  given  to  Henry,  his  iffue  by  a  fecond  marriage,  all  the 
reft:  and  refidue  of  his  eftate.  It  did  not  appear  how  many  re- 
newals of  the  eftate  had  taken  place,  or  for  what  lives,  but  that 
JohC%  being  the  laft  original  life,  they  were  all  exhaufted  in  1776. 
— For  the  executors  of  the  Iiufband,  and  Martha,  \\\^  fecond  wife, 
it  was  contended,  that  all  the  original  lives  falling  in  1776,  there 
Was  no  obligation  on  the  father,  or  his  eftate,  to  renew,  and  that 
the  expence  of  renewal,  having  been  his,  it  ftiould  be  for  his  be- 
nefit. On  the  contrary,  it  was  argued  for  the  plaintiff,  that  this 
bond  was  purely  a  contract  for  a  marriage  fettlement,  and  that 
the  ufual  mode  of  executing  it  would  be  to  infert  a  covenant  to 
renew  to  the  fame  ufes,  the  objedt  of  the  parties  being  to  give  as 
large  an  intereft  to  the  children  as  to  the  parents.  For  this  was 
cited  Lawrence  v.  Maggs,  before  Lord  Northington,  26th  Novem. 
1759,  ^^^t  the  ufual  form  of  the  covenant  being  to  keep  the  leale 
fully  eftated,  the  fettlement  muft  be  fo  executed.  In  that  cafe, 
the  party  had,  while  folvent,  frequently  renewed  the  leafe,  and 
conveyed  it  to  the  ufes  of  the  fettlement ;  the  creditors  infifted, 
that  the  leafe  was  part  of  his  affets,  and  the  conveyances  fraudu- 
lent. But  the  court  thought,  that  having  conveyed  according  to  the 
fettlement,  it  was  not  fraudulent,  but  the  fettlement  muft  be 
carried  into  execution.  By  Lord  Chancellor  Thurloivef — The  quef- 
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tiori  is,  whether  the  father,  havmg  renewed,  iliall  be  confidertfii 
as  having  fo  done  for  the  benefit  of  the  fcttleinent,  or  for  his  owrt 
benefit  ?  He  did  not,  by  the  marriage  fettlement,  or  by  any  fubfe- 
quent  a£l,  exprefs  any  intent  to  do  it  for  the  benefit  of  the  fettle- 
nient,  and  by  his  will,  he  has  given  it,  by  fufficiently  exprefs 
Words,  to  his  fon.  If  a  man  has  eitates  of  his  own,  and  alfo  pure 
trufts,  and  gives  the  refidue  by  will,  only  his  own  eilates  will  pafs 
by  the  refiduary  claufe  ;  but  if  he  has  an  interefl,  as  well  as  a 
truft,  the  claufe  will  pafs  both.  But  this  is  the  cafe  of  a  tenant- 
right,  as  it  is  called,  whicli,  though  an  improper,  is  become  a 
technical  term.  In  the  Weft  many  eftates  derive  their  value  from 
renewals.  The  crown  alfo  has  many  eftates  of  the  fame  nature. 
It  has  long  been  held,  that  where  a  trultee  or  an  executor  renews 
fuch  an  eft  ate,  it  fhall  be  for  the  ufe  of  the  cefiuy  que  trtij}.  The 
rule  has  obtained  with  refpeft  to  a  tenant  for  life,  who  has  the 
Opportunity  of  renevvnl  from  being  in  podenion,  that  he  fhall  not 
obtain  the  reverfion  for  his  own  uie.  The  court  therefore  obliged 
him  to  ftand  feifed  as  a  truftee  to  the  ufes  of  the  fettlement :  that 
was  determined  in  Raivev.  Chichefrery  before  Lord  Bathurft.  This 
Is  that  cafe ;  for  though  John  was  author  of  the  fettlement,  it 
was  intended  that  the  leafe  fhould  be  fully  eftated,  and  that  he 
and  flie  fhould  have  life  eftates,  and  that  fo  fully  eftated,  it  fhould 
go  to  the  children.  The  renewal  therefore  muft  be  to  that  pur- 
pofe.  The  fon  is  entitled  to  the  eftate,  paying  the  expence  of  the 
renewal. 
Itev.  In  1661  a  leafe  was  granted  by  Cha.  2.  under  the  feal  of  the 

^R"°p'r  Duchy  of  Lancajler,  of  the  parks  of  Hanbury  and  Tutbury  in  the 
-,,/  *  "  county  oi  Stafford^  to  Edward  Venioti  for  31  years  from  Michael- 
mas in  tliat  year.  In  the  following  year  another  leafe  of  thefe 
parks  was  granted  by  the  king  to  Sir  Thomas  Morgan^  to  com- 
mence immediately  after  the  expiration  of  the  preceding  leafe. 
This  leafe  becoming  vefted  in  Edward  Verno?!^  he  in  1678  ob- 
tained another  reverfionary  term  from  the  crown  for  63  years 
from  the  expiration  of  the  leafe  to  Sir  T.  Morgan. 

In  1687  Edward  Vernon  died,  leaving  ifTue  two  daughters,  both 
of  whom  died  without  iflue  and  unmarried.  After  his  death  the 
laft-mentioned  leafe  became  vefted  in  the  appellant's  father,  who 
was  accordingly  in  poffefTion  thereof  until  the  time  of  his  death, 
which  happened  in  Ocl.  1748.  He  left  a  widow,  and  the  appel- 
lant, his  only  fon,  then  about  five  years  old.  The  widow,  as  exe- 
cutrix of  her  hufband,  and  legatee  of  his  perfonal  eftate,  entered 
upon  the  premifes  comprifed  in  the  leafe,  and  held  them  until  hef 
death  in  1763.  By  her  will  flie  gave  the  appellant,  her  fon,  all 
the  reft  and  refidue  of  her  perfonal  eftate,  to  be  delivered  up  to 
him  at  his  age  of  21  years,  or  marriage  ;  and  under  that  bequeft, 
he  enjoyed  the  leafehold  premifes.  Thefe  premifes  lying  contigu- 
ous to  the  lands  and  caftle  of  Tutburyy  held  by  the  refpondent  bjr 
leafe  from  the  crown,  under  the  Duchy  feal,  he,  in  the  year  i755r 
applied  to  Lord  Edgecumbe^  then  Chancellor  of  the  Duchy  of 
Ldncajlerj  and  reprefented  to  him,  that  he  (the  refpondent)  was 
the  heir*male  of  the  faid  Edward  Fernon,  and  in  poirefFion  of  the 
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fafnlly  feat  by  inheritance  from  Henry  Vcrfion^  his  great-grand- 
f^ther,  and  that  the  faid  leafehold  eftates  had  been  difpofed  of  out 
of  the  family  by  the  faid  Edward  Verncn.,  or  his  reprefent;itives, 
and  were  very  defirable  to  be  enjoyed  with  the  refpondent's  faid 
feat ;  and  therefore  he  requcfted  of  Lord  Edgecumbe^  as  a  matter  of 
favour,  that  a  reverfionary  leafe  of  the  faid  parks  might  be  granted 
to  him,  to  commence  on  the  expiration  of  the  leafe  then  fubfilt- 
ing.  With  tills  requeil  Lord  Edgecumbe  complied  ;  and  accord- 
ingly a  leafe  of  thefe  premifes  was  granted  on  12th  ol  May  175^ 
to  the  refpondent  for  nine  years  and  a  half  to  commence  in  Mich, 
1776,  when  the  term  of  63  years,  granted  by  the  leafe  of  1678, 
Would  expire  :  and  for  this  leafe  the  refpondent  paid  a  fine  o£ 
200/.  In  the  year  1765,  the  refpondent  prefented  a  petition  to 
Lord  Strange,  then  Chancellor  of  the  Duchy  of  Lancajler,  praying 
a  grant  to  him  of  the  faid  parks  and  premifes  for  fuch  further 
term,  a^j  together  with  the  terms  then  fubfifting,  would  make  up 
21  years.  .  Arid  in  the  years  1766  and  1768,  two  petitions  were 
prefented  by  the  appellant  to  Lord  Strange,  praying,  that  a  leafe 
might  be  granted  to  him  of  the  faid  parks  for  ten  years  and  a 
half,  to  commence  from  the  5th  of  ^pril  1786,  when  the  leafe 
now. in  queflion  would  expire,  or  for  fuch  other  term  as  to  his 
lordrtiip  fliould  feem  meet.  In  purfuance  of  an  order  made  by 
Lord  Strange,  the  matter  of  thefe  petitions,  on  the  part  both  of 
the  appellant  and  refpondent,  came  on  to  be  heard  before  his 
lordfliip,  in  the  prefence  of  counfel  for  the  parties,  on  the  8th  of 
uipri/  1768,  when  his  lordlhip  declared,  that  the  tenant-right  or 
lord's  favour  of  renewal  of  the  leafe  was  in  the  appellant  •,  and  - 
difmifled  the  refpondent's  petition,  but  fufpended  for  the  prefent 
all  proceedings  upon  the  matter  of  the  appellant's  petition,  fo  far 
as  the  fame  refpedled  the  new  leafes  prayed. — In  Hilary  term 
1773,  the  appellant  filed  a  bill  againft  the  refpondent  in  the  Ex- 
chequer, by  which  he  prayed,  that  the  refpondent  might  be  de- 
clared a  truftee  for  him,  as  to  the  leafe  granted  in  1755,  and 
might  be  decreed  to  affign  the  fame  to  the  appellant  for  his  own 
ufe  and  benefit ;  the  appellant  thereby  offering  to  pay  the  refpond* 
ent  the  fine  of  200/.  and  all  reafonable  expences  incurred  in 
obtaining  that  leafe,  together  with  intereft  for  the  fame  from 
the  refpeclive  times  of  payment.  And  as  a  ground  for  fuch  re- 
lief, the  bill  charged,  that  when  the  faid  leafe  was  obtained,  the 
appellant  was  an  infant  of  feven  years  of  age ;  that  the  refpond- 
ent had  prefented  the  petition,  upon  which  that  leafe  was  granted, 
without  the  privity  of  the  appellant's  mother,  in  whom  the  pof- 
felTion  of  the  premifes  then  was  j  that  no  mention  was  made  in 
that  petition,  as  ufual  in  fuch  cafes,  of  any  term  or  intereft  fub- 
fifting in  another  peifonj  nor  any  notice  given  to  the  appellant's 
mother  of  the  application  for  fuch  leafe,  but,  on  the  contrary,  the 
whole  tranfa£lion  was  induftrioudy  concealed  from  her  •,  and  that 
the  petition  for  obtaining  fuch  leafe  had  unduly  ftated,  that  the 
refpondent  would  have  been  entitled  to  the  premifes,  if  Edward 
Vernon  had  not  difpofed  thereof ;  but  the  appellant  charged,  that 
the  refpondent  was  not  of  kindred  to  Edward  Fernon.     To  this 
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bill  the  refpondent  filed  a  demurrer ;  on  the  argument  of  which, 
two  of  the  barons  were  of  opinion,  that  the  demurrer  fhould  be 
allowed,  and  the  other  two  were  againft  the  allowance  of  it, 
thinking,  that  the  appellant  ought  to  have  the  fatisfaQion  of  an 
anfwer  to  the  bill,  efpecially  to  fuch  part  thereof  as  fought  a  dif- 
ct)very  of  fa£ls.  Upon  this  the  refpondent  put  in  an  anfwer,  in 
which  he  admitted,  that  wlien  the  leafe  was  granted  to  him,  the 
appellant  was  an  infant ;  and  that  he  did  not  give  notice  to  the 
appellant's  mother,  when  he  applied  to  Lord  Edgecumbe  for  a  grant 
of  the  leafe;  but  he  denied  that  he  had  indullrioufly  concealed 
the  tranfaclion  from  her,  and  infilled,  that  he  was  not  in  any  re- 
fpecl  bound  to  dlfclofe  it  to  her,  or  to  Inform  Lord  Edgecumbe 
that  flie  had  at  tliat  time  any  interell  in  the  premifes;  for  that  he 
had  been  informed,  and  believed,  that  until  Lord  Stnvige  became 
Chancellor  of  the  Duchy,  no  certain  rules  had  ever  obtained  with 
refpecl  to  granting  leafes  of  Duchy  lands  ;  but  that  the  Chancel- 
lor of  the  Duchy  for  the  time  being  had  always  been  ufed  to 
grant  leafes  of  ellates  held  thereof  to  fuch  perfons  as  he  thought 
fit,  Vv'ichout  regard,  and  without  giving  notice  to  the  lefTees  or 
tenants  in  poireffion  thereof;  and  though  the  refpondent  believed, 
that  previous  to  the  grant  of  the  faid  leafe  to  him,  and  after  his 
perfonal  application  to  Lord  Edgecumbe,  and  his  compliance  with 
the  refpondent's  defire,  a  petition  had  been  prefented  to  Lord 
Edgecuvibe^  to  the  efie£i:  flated  by  the  appellant,  yet  that  fuch  pe- 
tition was  prepared  as  a  matter  of  courfe,  and  in  compliance  vi'lth 
the  forms  of  the  ofBce,  without  the  refpondent's  diretlion  or  pri- 
vity, and  to  the  befl  of  his  remembrance  was  not  figned  by  him  : 
and  he  declared  by  his  anfwer,  that  he  never  did  aflert,  either  to 
Lord  Edgecumbe,  or  any  other  perfon,  that  he  lliould  have  been 
entitled  to  the  faid  leafchold  premifes,  had  they  not  been  dlfpofed 
of  by  the  faid  Edivnrd  I'^ernon,  nor  did  he  obtain  the  faid  leafe  on 
any  fuch  or  the  like  fuggeftion,  but  merely  as  being  heir-male  of 
the  faid  Edward  and.  Henry  Vernon,  and  of  the  fenior  branch  of 
the  Vernon  family,  and  in  poflcffion  of  the  family  feat  and  eflates 
in  the  neighbourhood  of  the  fiiid  leafehold  premifes,  and  as  a 
matter  of  friend fliip  from  Lord  Edgecmnbe,  and  a  favour  from  the 
crown  to  the  refpondent,  whole  relation  Edivard  Vernon,  origin- 
ally obtained  the  grant  of  the  faid  parks  from  King  Charles  the 
Second  in  confideration  of  many  acceptable  fervices,  and  in  par- 
ticular of  money,  to  a  confiderable  amount,  advanced  to  the  king 
during  his  exile  at  Breda. — ^To  this  anfwer  the  appellant  re- 
plied, and  pafTed  publication,  but  did  not  examine  any  witnelTes, 
— Upon  the  hearing  of  the  caufe,  Feb.  24th,  1775,  the  court  was 
equally  divided,  the  J^ord  Chief  Baron  Smyt.be  and  Mr.  Baron  Eyrt 
being  of  opinion,  that  the  bill  fliould  bedifmifled;  Mr.  Baron 
Perrct  and  Mr.  Baron  Burland  being  of  opinion,  that  the  refpond- 
ent fliould  be  declared  a  truflee  of  the  leafe  in  queflion  for  the 
benefit  of  the  appellant.  In  confequence  of  this  equal  divifion, 
the  caufe  was  to  have  been  heard  before  the  Chancellor  and  Ba- 
rons of  the  Exchequer,  but  before  it  came  on  Mr.  Baron  Perrot 
died,  and  therefore  it  was  recommended  by  the  court  to  the  parties, 
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that  the  bill  fhould  be  difmifled  without  farther  argument,  in 
order  that  the  appellant  might  appeal  j  and  the  bill  was  thereupon, 
ordered  to  be  difmifTed,  but  without  cofts.  Upon  the  appeal,  the 
Lords  affirmed  the  order  of  difmilTal,  but  without  prejudice  to 
any  application  which  the  appellant  had  made,  or  might  make,  to 
the  officers  of  the  crown,  as  to  the  manner  of  their  executing,  in 
this  cafe,  the  truil  repofed  in  them  by  his  Majefty. 

Where  a  leffijr  has  exprefsly  covenanted  to  renew,  what  (hall  be 
the  extent  of  fuch  covenant,  whether  it  (hall  be  fatisfied  by  the 
leflbr's  once  renewing,  or  whether  it  fhall  amount  to  an  engage- 
ment for  a  perpetual  renewal,  is  a  queflion,  the  decifion  of  which 
muft  depend  upon  the  words  in  which  the  covenant  may  be  ex- 
prefTed,  and  the  conduct  of  the  parties,  and  particular  circum- 
llances  of  each  cafe. 

In  a  demife  of  corn-mills  for  21  years,   there  was  a  covenant  Bridges  v. 
on  the  part  of  the  leflbr,  that  "  if  the  leflee,  his  executors,  ^c.  Hitchcock, 
*'  fliould,  before  the  expiration  of  the  term,  be  minded  to  renew,   .^J" 
**  then,  upon  application,    Is'c.    the  lelTor,  his  heirs  or  affigns, 
**  fhould  grant  fuch  further  leale,  as  fhould  by  the  leflee,  his  exe- 
**  cutors,  ^c.  be  defired,  without  any  fine  J^o  be  demanded  there- 
**  fore,  mid  under  the  fame  rents  and  covenants  only  as  in  the  then 
*<  leafe."     The  queftion  was,  whether  there  muft  be  a  covenant 
for  renewal  again  in  the  fecond  leafe  ?  The  court  of  Exchequer 
were  of  opinion,  that  under  the  words  the  fame  rents  aiid  covenants^ 
the  covenant  for  renewal  ought  to  be  inferted  j  and  on  appeal  to 
the  Houfe  of  Lords,  their  decree  was  affirmed. 

Again,  in  a  leafe  for  three  lives,  the  lelTor  covenanted,  that  he,  Fumival  v. 
his  heirs,  ^c.  (hould  and  would  (in  confideration  of  a  certain  ^"T^f*  „ 
fum  to  be  paid  to  him,  ilfc.  at  Crewe  Hally  or  at  the  place  where 
the  faid  Hall  then  ftood,  in  the  name  of  a  fine,  for  adding  one  life 
to  the  remaining  lives  therein  before  mentioned)  execute  one  or 
more  leafes,  under  the  fame  rents  and  covenants  which  were  ex- 
prefled  in  the  then  leafe,  and  fo  to  continue  the  reveiving  of  fuch 
leafe  or  leafes  to  the  leffee  or  his  affigns,  paying  as  aforefaid  to  the 
lefibr,  his  heirs  or  affigns,  the  fum  before  mentioned  for  every 
life  fo  added  or  renewed  from  time  to  time.  Lord  Hardwicke 
held  this  to  be  a  covenant  for  perpetual  renewal,  and  decreed  a 
new  leafe  to  be  granted  to  the  affignee  of  the  original  leflee  with 
a  covenant  inferted  in  it  to  that  effe£l. 

Again,   in  fuch  a  leafe,  die  leflbr  had  covenanted,  that  if  the  Cook  v. 
leflee,  his  heirs,  ^c.  ffiould  be  minded,  upon  the  falling  in  of  any  ^^"J^', 
of  the  lives,  to  furrender  the  demife  and  take  a  new  leafe  -,   and     °'''^'  ^ 
thereby  add  a  new  life  to  the  then  two  in  being  in  lieu  of  the  liie 
fo  dying,   that  he,  tlie  leflx)r,  his  heirs,  &c.  upon  payment  of  fo 
much  for  every  life  fo  to  be  added,  in  lieu  of  the  life  of  every 
of  them  fo  dying,  would  grant  a  new  leafe  for  the  lives  of  the 
two  perfons  named  in  che  former  leafe,  and  of  fuch  other  perfon, 
as  the  leflee,  his  heirs,  ^c.  fhould  nominate  in  lieu  of  the  per- 
fon named  in  the  preceding  leafe,  as  the  fame  fliould  refpedively 
die,  under  the  fame  rents  and  covenants.     There  had  been  fuccejfive 
reneivals  from  the  time  of  the  frjl  leafe;  and  in  every  leafe  the  like 
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eovenant  for  reneical  had  been  vifcrted.     The  court  of  King's  Bcncli, 

held,  that  the  lefTors,  by  their  own  aEls  had  conflrued  this  to  be  a 

covenant  for  perpetual  renewal. 

"Hydev.  But  where  a  leflbr  covenanted  to  renew  the  leafe  at  the  fame 

Skinner,       yents  and  upon  the  fame  covenants  on  the  requeft  of  the  leflee 

^  i         '     within  the   term,  Lord  Macclesjield  held,  that  though  the   new 

leafe  was  to  be  made  on  the  fame  covenants,  yet  that  (hould  not 

take  in  the  covenant  for  the  renewing  of  the  new  kafe,  forafmuch 

as  then  the  leafe  would  never  be  at  an  end. 

Jluflell  V.  So,  where  in  a  leafe  for  years  determinabJe  upon  lives,  the  co- 

^^'"'"'        venant  was,  that  the  leflbr  would,  upon  the  death  of  any  of  the 

Rep.' 629.     appointees  (by  name),  add  anew  third  life  upon  payment  of  200/i 

«.  within  fix  months ;  or  upon  the  death  of  two  of  them  (by  name) 

■within  fix  months  add  two  new  lives  upon  payment  of  500/.;  or 

upon  the  death  of  all  of  them  (by  name)  would,  upon  payment 

of  1150/.  make  a  new  leafe  or  grant  for  any  three  new  lives  to 

be  nominated  and  appointed  by  the  leflee,  his  executors,  tffc.   for 

the  like  term   as  was  thereby  demifed,  at  and  under  the  like  renty 

covenants^  and  agreements  therein  contained  \  Lord  Camden  was  of 

opinion,   that  the  leflbrs  were  not  under  any  obligatioji  to  grant 

any  farther  leafe  than  for  three  lives  only,  and  that  the  lefl~ee  was 

not  entitled  to  have  any  covenants  inferted  for  a  farther  renewal ; 

the  words  of  the  covenant  not  requiring  the  leflbr  to  grant  a  new 

Jeafe,  but  upon  the  death  of  fome  one  of  the  perfons  named  in 

that  leafe,  and  when  they  were  all  dead,  no  further  renewal  could 

be  claimed. 

Tfitton  V.         So,  under  a  covenant  in  a  leafe  for  21   years,  that  the  leflbr, 

Fcote,  aBr.  j^jg  executors,   ^c.  would,  at  the  end  and  determination  of  the 

txt.  ^^'      ^•'^^  term  of  2i    years,  execute  a  new  leafe  of  the  demifed  pre- 

mifes,  for  the  further  term  of  feven  years,  to  commence  from  the 

end  of  the  faid  term  of  21  years,  thereby  demifed,  fubjeci  to  the 

fame  rents^  and  purfuatit  to  the  fame  exceptions^  covenants^  referva-t 

tions^  conditions i  and  agreements  in  all  refpecls,  as  luere  in  and  by  the 

then  granted  indenture  of  lefife  mentioned  and  exprejfed^  in   cafe  the 

leflee,  his  executors,  (s'c.  fliould  defire  the  fame  ;  the  lefl"ee,  his 

executors,  isfc.  firfl  giving  twelve  months  notice  in  writing  to  the 

leflbr,    his  heirs  or  afllgns,  of  his  or  their  defiring  fuch   farther 

term  of  years  as  aforefaid  ;  Lord  Thurlowe  held  the  lefl~ee  entitled 

to  a  leafe  for  feven  years  only,  it  appearing  that  the  leflbe  himfelf 

had  put  that  conllruttion  upon  it. 

Vipont  Sir  ji.  Langford  Bart,  being  feifed  in  fee  of  feveral  farms  and 

Charles  v.     lands  in  the  county  of  Aleath,  on  the  22d  of  March  1697,  demifed 

cHn  the      ^^^  fame  to  John  Charles.^  his  heirs,  executors,  adminiitrators,  and 

Houfeof       alTigns,  during  the  lives  of  Alice  Charles  his  wife,  Richard  Charles 

Lords,  their  eldeft  fon,  and  John  JVardy  and  the  longeft  liver  of  them,  at 

'''^**  the  rent  of  366  A,  payable  half-yearly,  with  the  follov/ing  claufes 

of  renewal,  viz.   *'  That  if  the  faid  John  Charles,  his  heirs,  exe- 

'<  cutors,  adminiftr.itors,  and  afliigns,  withhi  one  full  year  next 

"  after  the  deceafe  of  any  of  the  faid  perfons   for  whofe  lives  the 

"  prefent  demife  and  leafe  is  taken,  (liall  pay  100/.  of  good  and 

•*  lawful  money,  ■within  the  like  fpace  and  time  next  after  fuch 

**  deceafe 
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*«  deceafe  as  aforefaid,  by  way  of  fine,  to  the  fuld  vSir  vf,  Lang^ 
*<  ford,  his  heirs  and  aifigns,  he  the  laid  Sir  ^.  Langford^  his  heirs 
««  or  afligns,  to  whom  fuch  payment  of  loo/.  (haii  be  made  as 
"  aforefaid,  having  then  the  immediate  inheritance  of  the  faid 
«*  lands  and  premifes,  and  fuch  perfon  or  perfons  that  fliall  make 
*<  fuch  payment  of  the  fum  of  loo/.  by  way  of  fine,  then  having 
<'  two  fives  ftill  in  being,  and  undetermined  of  this  demife  ;  and 
*<  the  faid  perfon  or  perfons  then  paying  the  fum  of  loo  /.  by  way 
"  of  fine  as  aforefaid,  then  Ukewife  tendering  to  the  faid  Sir  A. 
"  Z.,  Ins  heirs  and  affigns,  having  the  immediate  inheritance  of 
<«  the  faid  lands  and  premifes,  a  pair  of  deeds  of  indenture  of 
**  leafe,  fairly  drawn  and  ingrofied  on  parchment,  purporting  a 
"  deed  of  all  and  fingular  the  faid  lands  and  premifes,  for  the  faid 
<'  two  furviving  lives,  mentioned  and  contained  in  thefe  prefents, 
"  and  for  the  life  of  fuch  other  perfon  as  fliall  be  nominated  and 
<«  appointed  by  fuch  perfon  and  perfons,  paying  fuch  fum  of 
<<  100  A  by  way  of  fine,  and  for  the  natural  life  of  the  longeft 
"  liver  of  them,  and  under  fuch  refervations  of  rent,  covenants, 
*«  conditions,  agi-eements,  and  claufes  of  renewal,  as  in  the  faid 
**  indented  deeds  are  fpecified  and  contained  j — that  then,  and  in 
"  fuch  cafe,  he  the  faid  Sir  A.  Z.,  his  heirs  or  affigns,  having  the 
*'  immediate  inheritance  of  the  faid  lands  and  premifes,  and  hav-^ 
«'  ing  received  the  faid  fine  of  loo/.,  fhall  feal,  deliver,  and  per- 
**  fetl  fuch  new  indenture  of  leafe,  fo  to  be  prefented  as  aforefaid, 
**  —Provided,  that  the  perfon  or  perfons  paying  the  loo/.  fine 
♦*  as  aforefaid  {hall,  at  the  fame  time,  deliver  and  perfe£^,  as  his 
?*  a£l  and  deed,  a  counter-part  of  fuch  new  indenture  of  leafe, 
*'  and  make  fufficient  furrender  of  the  remaining  intereft  hereby 
"  granted,  and  deliver  up  this  prefent  indenture  to  be  cancelled. 
*'  And  it  is  further  concluded  and  agreed  by  and  between  the  faid 
**  parties  to  the  faid  indented  deed,  that  the  faid  Sir  A.  Z,.,  his 
♦'  heirs  and  affigns,  having  the  immediate  inheritance  of  the  faid 
«'  lands  and  premifes,  fliall,  from  time  to  time,  aiid  at  all  times 
*<  for  ever  hereafter,  make  all  fuch  further  and  other  renewals 
♦'  and  leafes  of  the  faid  lands  and  premifes,  unto  the  faid  John 
*<  Charles,  his  executors,  adminiftrators,  and  affigns,  for  three 
^'  lives,  viz.  the  two  remaining  lives,  and  one  other  life  to  be  no- 
*'  minated,  at  and  under  the  refervations  of  rents,  covenants,  con-» 
*'  ditions,  agreements,  and  claufes  of  renewal,  as  in  the  faid  in- 
^'  dented  deed  are  fpecified  and  contained. — Provided,  that  the 
**  parties  requiring  fuch  renewal  pay  unto  the  faid  Sir^.  Z.,  his 
*'  heirs  or  affigns,  having  the  immediate  inheritance  of  the  faid 
**  lands  and  premifes,  the  fum  of  ico  /.  by  way  of  fine,  for  every 
^*  and  each  renewal,  within  the  year  next  after  the  deceafe  of 
<*  each  of  the  faid  lives  refpe^lively.  And  provided,  that  all 
"  former  leafes  thereof  be  then  fufficiently  furrendered  and  can- 
**  celled."  There  was  no  covenant  on  the  part  of  the  lefTee  to 
pay  the  fine  on  renewal,  or  to  accept  a  new  leafe  tot.ies  quoties  :  nor 
was  any  fine  paid  on  the  execution  of  this  leafe.  John  Charles 
entered  and  had  pofleffion  under  the  leafe.  On  the  pth  of  March 
S  7 1  o,  Alice  Charles y  on^  of  the  ceftiiy  que  vies,  died,  but  no  appli- 

0^4  cation 


232  leafcisi  anti  Cerms  for  gears?* 

cation  was  made  for  a  renewal  within  the  year,  or  for  many  year$ 
afterwards,  though  the  leflee  was  frequently  prefled  by  Sir  A.  L» 
to  clear  his  arrears  of  rent,  and  take  a  renewal.  In  17 16  Sir 
A.  L.  died,  having  deviftd  the  eftate  to  his  nephew  Hercules  Roiv-. 
ley,  the  refpondent's  late  father.  In  1719  the  leflee  John  Charles 
firfl  made  application  for  a  renewal  of  the  leafe,  and  he  then  ten- 
dered to  Mr.  Roivle\^  100 1,  as  a  fine  for  the  renewal,  with  intereft 
from  the  9th  of  March  171 1,  being  after  Alice  Charles  the  ce/Iuy 
quev'us  death,  together  with  a  further  100  /.  for  a  fecond  renewal, 
(upon  a  fuppofition  that  if  the  leafe  had  been  regularly  renewed 
on  the  9th  March  171 1,  and  a  life  then  inferted,  fuch  life  would 
have  fuhfifled  nu  longer  than  feven  years,)  and  inttreft  alfo  upon 
that  lafl  fum.  He  at  the  fame  time  tendered  a  pair  of  leafes,  pur- 
porting a  renewal  for  the  life  of  Thomas  Hetidrick  in  the  room  of 
Alice  Charles.  Thefe  tenders  being  refufed,.  and  the  renewal  de- 
nied, John  Charles  immediately  filed  a  bill  againft  Mr.  Rowley  in 
the  court  of  Exchequer  in  Ireland,  inter  alia,  to  compel  him  to 
renew.  By  a  decree  of  that  court  of  the  21ft  February  1723, 
this  bill,  fo  far  as  it  related  to  a  renewal  of  the  leafe,  was  dif- 
mifltd.  No  motion  was  made  to  re-hear  the  caufe  \  nor  was  there 
any  attempt  to  reverfe  the  decree.  In  1746  Richard  Charles,  ano-r 
ther  of  the  cef.ny  que  vies  named  in  the  leafe,  died,  and  within  a 
few  days  of  the  expiration  of  the  year  after  his  death,  a  propofal 
was  made  to  the  refpondent  on  the  behalf  of  the  appellant,  who 
was  the  grandfon  of  John  Charles  the  original  lefl"ee,  and  entitled 
to  an  eftate-tail  in  this  leafehold  eftate  under  his  will,  for  a  re- 
newal. Tliis  propofal  the  refpondent  refufed  to  accede  to,  but 
apprehending  from  it  that  the  appellant  intended  to  purfue  his 
claim  to  renewal,  and  being  defirous  that  fuch  claim  (hould  be 
brought  to  an  early  decifion,  he  wrote  to  the  appell.int,  offering  to 
do  every  reafonable  a£l  to  contribute  to  bring  tlie  matter  to  a  con- 
clufioD  with  all  poffible  difpatch.  The  appellant,  however,  ac- 
quiefced  above  fix  years  longer,  till  17th  September  1754,  when  he 
filed  a  bill  in  nature  of  a  bill  of  revivor  of  the  fuit  which  had  been 
difmifled  in  1723.  But  this  bill,  after  feveral  amendments  and 
demurrers,  was  difmifled  at  the  appellant's  own  requelt  in  Trinity 
term  1759  ;  and  in  the  Michaehnas  term  following  he  filed  another 
bill  as  a  new  original  bill,  prayilig,  that  the  refpondent  might  be 
compelled  to  rf new  the  leafe  of  the  premifes,  by  executing  a  new 
leafe  thereof  for  the  lives  of  the  faid  John  Ward,  his  prefent  ma- 
jefty,  and  the  duke  of  Tork,  with  fuch  refervations,  conditions, 
covenants,  claufes,  and  agreements  as  fpecified  in  the  leafe  made 
to  John  Charles,  upon  the  appellant's  making  fuch  compenfation 
or  fatisfaflion  to  him  for  the  fame  as  to  the  court  fliould  feem  jufl: 
and  equitable ;  and  that  the  appellant  might  have  an  allowance 
for  the  cods  and  expences  fuftained  by  John  Charles,  and  might 
be  quieted  in  the  poneffion  of  the  lands  ;  and  that  the  refpondent 
might  be  enjoined  from  proceeding  at  law  concerning  the  premifes 
till  the  hearing.  To  fo  much  of  this  bill  as  fought  a  renewal  of 
the  leafe  ;  that  the  appellant  might  be  quieted  in  the  pofleflion  of 
the  premifes;  and  the  refpondent  be  enjoined  from  proceeding  at 
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law;  or  a  difcovery  of  fuch  matters  as  were,  or  might  have  been 
in  iflue  in  the  former  caufe,  on  certain  particulars,  which  were 
afterwards  anfv/ered,  the  refpondent  pleaded  in  bar  the  former 
bill  and  decree  in  the  court  of  Exchequer  in  1719  and  1723. 
This  plea  came  on  to  be  argued  before  the  court  of  Exchequer  on 
30th  December  1763,  when  the  court  allowed  the  plea,  but  with- 
out prejudice  to  fuch  other  methods  of  proceeding  as  the  appellant 
might  be  advifed  to  take,  in  order  to  obtain  the  relief  fought  by  his 
bill.  This  order  however  was  reverfed  by  the  Houfe  of  Lords  in 
England^  and  the  plea  was  dire6led  to  ftand  for  an  anfwer,  with  li- 
berty to  except  and  to  fave  the  benefit  thereof  to  the  hearing.  On 
the  20th  of  May  i'/6^  John  Ward,  the  laft  cejltiy  que  vie,  died,  and 
the  bill  being  amended  in  order  to  put  that  in  iflue,  the  caufe  came 
on  to  be  heard  on  the  12th  of  Noiiernber  1772,  when  it  was  decreed 
by  the  court  of  Exchequer  that  the  bill  fliould  be  difmiffed,  but 
without  cofts.  From  this  decree  the  appellant  appealed  to  the  Apr.  14th, 
Houfe  of  Lords,  where  it  was  affirmed.  ^764- 

By  articles  in  writing  of  4th  OEloher  1734,  James  Hamilton  de-  Kane  v. 
jnifed  to  Gujlavus  Hamilton  the  refpondent's  father,  lands  and  mills  Hamilton, 
in  the  county  oi  Monagkan,  to  hold  for  the  lives  of  the  faid  Gujla-  Houfe  of' 
vus  Hamilton  and  his  two  eldefl  fons,  the  refpondent  and  George  Lords, 
Hamilton,  and  the  furvivor  of  them,  at  the  yearly  rents  therein  '776- 
mentioned,  v/hich  the  faid  Gujlavus  covenanted  to  pay  :  and  it  was 
agreed,  that  leafes  fhould  be  perfe£led  at  the  requefl  of  either 
party,  containing  a  covenant  of  re-entry  and  diftrefs,  as  alfo  a  co- 
venant of  reneival  for  ever,  paying  half  a  year's  rent  as  a  fine  infix 
vio7iths  after  the  fall  of  every  lije  then  nained,  and  thereafter  to  he 
named.  At  the  time  when  this  demife  was  made,  the  fee  oi  James 
Hatnilton^s  eftate  was  in  fatl  in  Nathaniel  Kane ;  a  mortgagee  of 
it,  to  whom  it  had  been  conveyed  abfolutely,  by  under-tenant  leafe 
and  releafe  in  1729  :  but  Mr.  Kane  had  permitted  Mr.  James 
Hamilton  to  continue  in  pofleffion  of  it,  and  verbally  promifed  to 
re-convey  it  to  him,  upon  his  re-payment  of  the  purchafe- money 
and  intereft  within  five  or  {\x  years.  Mr.  J.  H.  however,  not 
having  re-paid  the  money  within  that  time,  Mr.  Kane  entered  into 
pofleffion,  and  fhortly  afterwards  applied  to  G.  H.  to  attorn 
tenant.  In  anfwer  to  this  application  G.  H.  faid,  that  the  rent 
was  too  high,  and  that  he  would  give  up  the  lands  unlefs  Mr.  A', 
let  them  to  him  at  a  lower  rent  Mr.  K.  thereupon  confented  to 
refer  the  yearly  value  of  the  lands  to  the  confideration  of  two 
perfons,  who  valued  them  at  30/.  a  year;  in  confequence  of 
which  Mr.  K.  confented  to  G.'s  continuing  tenant  at  will  at  that 
rent.  About  the  year  1752,  G.  H.  being  in  arrear  for  the  rent  of 
the  faid  premifes,  requefted  Mr.  K.  to  take  them  ofl^  his  hands, 
and  to  forgive  him  the  arrears ;  upon  which  Mr.  K.  direded  his 
agent,  John  Speer,  to  conclude  this  bufinefs  with  G.  H.  on  his 
own  terms.  Speer  and  Hamilton  accordingly  fettled  matters  be- 
tween themfelves,  and  the  latter,  about  November  1752,  gave  up 
the  pofl'effion  of  the  lands  to  Mr.  K.,  either  by  a  formal  furrender, 
or  by  fome  writing  purporting  in  fubftance  to  be  a  furrender,  of 
which  Spetr  foon  after  informed  Mr.  K.f  who  refted  fatisfied  with 
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his  account  of  the  tvanfacftion  without  making  any  further  inqmry. 
Soon  after  this,   G.  H.   came   to  England^   where  he  refided  rill 
Auguft  I755>   when  he  died  inteftate,  leaving  the  rei'pondcnt  hi& 
cldeft  fon  and  heir.     \\\  1757  Mr.  Kane  died,  and   the  appeUant 
his  fon  and  heir  entered,  and  continued  in  quiet  pofiefiion  of  the 
premifes  from  thai  time  till  the  year  1763,  when  the  refpondent 
?ipplied  to  him  for  a  renewal  of  the  leafe,  purfuant  to  the  articles. 
This  being  the  firft  intimation  the  refpondent  received  of  the  arti- 
cles, or  that  any  perfon  claimed  any  intereft  in  che  eftate  under 
Q.  H.   he  communicated  the  fame  to  his  agent  Edmund  Weld  in 
ireland,  he  being  Ir.mfelf  at  that  time  in  England^  and  directed  him 
to  make  (IriiSl  inquiry  into  tlie  refpondent's  claim.     JVeld  accord-? 
ingly  wrote  to  ^peer^  informing  him  of  the  claim ;  and  received 
on  anfwer  from  him,   in  which  he  ftatcd,  that  G.  H.  had  made 
an  a6lual  furrender  of  the  leafe,  which  he  (Spctr)  had  given  ta 
Mr.  Kafu'y  and  that  he  (Speer)  had  another  aQual  furrender  of  it 
to  Mr.  K.     A  copy  of  this  letter  was  fcnt  by  the  appellant  to  the 
refpondent,  who  never  made  any  further  claim  during  Speer's  life, 
but  loon  after  his  death  he  filed  a  bill  againfl  the  refpondent  in 
the  Exchequer,  praying  to  be  redored  to  the  poffeflion  of  the  pre- 
mifes, and  that  the  appellant  might  be  obliged  to  perfect  leafea 
thereof  to  him,  renewable  for  ever,  at  the  yearly  rent  of  36/.,  and 
to  account  with  him  for  the  rents  and  profits  fince  the  death  of 
G.  H.j  and  pay  him  what  fhould  appear  to  be  due  pn  fuch  ac- 
count.    The  refpondent  having  put  in  his  anfwer,  and  iflue  being 
joined,  the  appellant  filed  a  crofs  bill,   praying  that  the  refpond-! 
ent  in  the  original  bill  might  fearch  the  papers,  books,  and  entriea 
of  the  faid  Gtiflavus  Hamilton^  and  if  there  was  any  copy  or  entry 
of  the  faid  furrender,  or  any  letter  or  acknowledgment  from  the 
appellant  of  his  acceptance  thereof,  or  relative  thereto,  that  he 
might  fet  forth  the  fame  in  h^c  verbal   and  might  bring  the  fame 
into  court.     It  appeared,  and  was  fo  admitted  by  the  refpondent's 
anfwer  to  the  crofs  bill,  that  upon  the  death  of  George  Hamiltou^ 
pne  of  the  cejiuy  que  vies,   in   1 747,  no  application  was  made  to 
Mr.  K.  for  a  renewal,  nor  was  any  (lep  taken  to  enforce  a  fpeciT 
fick  execution   of  the  articles,  or  to  have  a  life  inferted  in  his 
Head.     It  was  alfo  admitted  by  the  refpondent  in  his  anfwer,  that 
the  great  rife  in  the  value  of  lands  in  Ireland  fince  the  year  1752, 
was  the  main  inducement  with  him  to  attempt  the  recovery  of  the 
pofleflion  of  this  eftate.     But  the  refpondent  faid,  that  he  had 
been  informed  by  G.  H.  that  he  never  had  made  any  furrender  of 
the  leafe  ;  in  anfwer  to  which  the  appellant  offered   in  evidence 
feveral  letters  of  Speer  to  prove  the  fa£l  of  furrender  j  but  thefe 
letters  the  court  rejedled,  and  decreed,  that  the  refpondent  was 
entitled  to  a  leafe  for  three  lives  renewable  forever,  anddifmiffed 
Feb  7th,      the  crofs  bill  with  cofts.     Upon  appeal  to  the  Houfe  of  Lords  iu 
'776'  England y  t\nsA&cxt&  was  revetfed,  and  the  refpondent's  original 

bill  was  difmiffed. 
Bateman  v.        Edward  Edwards  being  feifed  in  fee  of  the  manor  of  Hajlings^ 
^^r"^-^*        and  the  lands  therein  comprifed,  fituate  in  the  county  of  Tyrone^ 
Houfe  of  ^  by  indenture  bearing  date  the  28th  Oclober  1685,  gaye^  granted. 
Lord?,!??-).  enfeoffed. 
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enfeoffed,   and  in  fee-farm  let  unto  Thomas  M''CauJlatid,  his  heirs 
and  aillgns,   the  two  town-lands  of  Claraghmore  and  Seagullyy  be- 
ing part  of  the  lands  comprifed    in  the  laid  manor,  to  hold  the 
fame  to  him,  his  heirs  and  affigns,  in  fee-farm  for  everj'-y/z.  for 
the  term  of  his  natural  life,  and  the  natural  lives  of  his  two  fons, 
jitidreiu  and  John  M^CauJIandy  and  the  longeft  liver  of  them,  at 
the  clear  yearly  rent  of  15  /.  fterling,  with  two  year  old  bullocks 
and  one  fat  mutton.     In  the  indenture  there  was  contained  {inter 
alia)  a  power  of  entry  and  diftrefs  for  the  rent,  when   in  arrear, 
and  an  agreement,   that  upon  payment  to  the  grantor  or  his  heirs  or 
ojjigns^  of  the  Jtnn  of  ')\.    10  s.  Jiei-ling^  within  three  months  <fter  the 
fall  of  each  of  the  f aid  lives,  he  or  they  iwuld  add  another  life  injlead 
thereof,  by   a  neiu  indenture,  continuing  three  lives  for  ever ;   and  a 
further  agreement,  that  the  faid  Thomas  M^Caufand,  his  heirs  and 
afligns,  fhould  make  appear,  at  every  Eajler  court-leet,   and  view 
of  frankpledge,  to  be  holden  for  the  faid  manor,  by  two  fufficient 
witneflcsduly  fworn,  that  the  faid  three  lives  were  then  in  being,  in 
default  whereof,  it  (hould  be  lawful  for  the  faid  Edward  Edwards.^ 
his  heirs  or  alTigns,  to  diftrain  for  the  faid  fine,  although  all  the 
faid  lives  (hould  be  then  in  being.     But  there  was  not  any  power 
of  re-entry  referved  to  the  grantor,  in  cafe  of  non-payment  of  the 
faid  rent  or  fines,  nor  was  there  any  claufe  which  declared  the  rent 
void,  if  the  grantee  (hould  negle£t  to  renew.     In  the  year  1708, 
the  original  indenture  and   the  lands  therein  comprifed  having 
become  veiled  in  the  refpondent's  grandfather  James  Murray,  and 
it  being  doubtful  whether  two  of  the  lives,  named  in  th^t  deed, 
had  not  fallen,  the  eftate  was  renewed  by  Thomas  Edwards,  the 
fon  and  heir  of  the  grantor,  according  to  the  terms  of  the  original, 
^nd  two  new  lives  were  inferted  in  the  room  of  thofe  fuppofed  to 
befallen.     In  112/^  James  Murray  conveyed  his   intereft  in  the 
^(late  to  his  fon  George  Murray,  by  virtue  of  which  he  entered 
into  polTeffion,  and  enjoyed  the  lands  till  his  death ;  and  during 
all  that  time  paid  the  referved  rent.     The  faid  Thomas  M'-Caufland, 
pne  of  the  lives  named  in  the  deed  of  renewal  of  1708,  died  ia 
the  year  1741  *,  James  Murray,  another  of  the  faid  lives,  died  in, 
the  year  1 746  ;  and  the  faid  George  Murray,  the  other  of  the  faid 
lives,  died  in  1763   inteflate,   leaving  the   refpondent  Sophia  his 
widow,  and  the  refpondent  IViUiam  his  eldeft  fon  and  heir,  then 
a  mirror,  who  thereupon  became  entitled  to  the  faid  lands,  under  a 
marriage  fettlement,  fubjedl  to  a  jointure  to  the  refpondent  Sophia 
his  mother.     At  this  time,   the  appellant,   the  Countefs  of  Rofst 
who  was  the  grand-daughter  of  Thomas  Edwards,  under  whom 
the  leafe  was  renewed,  and  who  was  entitled  to  thefe  lands  under 
her  father's  will,  refided  in  England,  where  (he  continued  till  fome 
time  in  the  latter  end  of  the  year  1763,  or  the  beginning  of  1764. 
Soon  after  her  return  to  Ireland,  the  refpondents  caufed  deeds  of 
renewal  to  be  prepared,  purfuant  to  the  covenants  for  that  pur- 
pofe  in  the  original  indenture  of  OEloher  1685,  and  fent  the  fame 
to  the  countefs,  with  a  fum  of  money,   as  they  alleged,  fulficient 
to  pay  her  all  the  renewal  (ines,  with  intereft,  which  would  be 
due  to  her  on  her  executing  fuch  deeds  of  renewal.    Inftead  of 
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complying  with  this  application,  the  countefs  brought  an  ejeft- 
ment,  in  Enjier  term  1763,  for  the  recovery  of  the  premifes  in 
queflion;  upon  which,  before  any  judgment  was  obtained,  the 
refpondents  in  June  i  765  filed  their  bill  in  the  court  of  Chancery 
in  Ireland  againft  the  appellants,  praying,  That  fhe  might  be 
compelled  to  execute  a  new  leafe  of  the  premifes  in  queflion, 
purfuant  to  the  covenant  for  renewal  in  the  faid  original  in- 
denture of  October  1685,  under  the  rents  and  with  the  covenants 
in  the  faid  indenture  contained ;  and  that  (he  might  be  reftrained 
in  the  mean  time  by  injunction  from  proceeding  in  the  faid  eje£l- 
ment.  The  appellant.  Lady  Rofs^  by  her  anfwer  infilled,  that  the 
refpondents  were  not  entitled  to  a  renewal  upon  two  grounds ; 
the  one  was,  an  agreement  made  between  James  and  George  Mur- 
ray with  her  father  Hugh  Ednvards,  and  in  part  carried  into  execu- 
tion, for  the  purchafe  of  their  intereft  in  the  premifes ;  the  other 
was,  that  neither  George  Alurray  nor  the  plaintiffs  had  complied 
with  the  terms  of  the  covenant  for  renewal,  by  not  paying  or 
tendering  the  fine  within  three  months  after  the  death  of  tHte 
lives.  IfTue  being  joined,  feveral  witncffes  were  examined  on 
each  fide.  The  caufe  came  on  to  be  heard  before  the  Chancellor 
oi  Ireland  oi\  t\\c  20th  of  July  1772,  when  the  following  iffues 
were  directed  to  be  tried,  viz.  Whether  any,  and  what  agree- 
ment was  entered  into  by  the  faid  James  or  George  Murray  for  a 
fale  of  their  intereft  in  the  faid  lands,  and  of  the  faid  leafe  thereof  ? 
And  in  cafe  there  was  any  agreement,  whether  the  fame  was  car- 
ried into  execution,  or  whether  the  fame  was  varied,  or  departed 
from,  by  the "  parties  thereto,  or  either  of  them  ?  The  jury, 
by  their  finding,  negatived  any  fuch  agreement  at  all.  The 
caufe  afterwards  came  on  to  be  heard  on  the  judge's  certifi- 
cate and  merits,  when  the  refpondents'  right  of  renewal  was  con- 
tefted  on  the  ground  of  laches  in  having  negle£led  to  renew ;  but 
the  Chancellor  was  pleafed,  on  the  22d  y^pril  1777,  to  order  and 
decree,  that  the  refpondents  were  entitled  to  a  renewal  of  the  faid 
leafe,  according  to  the  true  purport  and  intent  of  the  faid  deeds  of 
Ocioher  1685  and  November  1708,  upon  payment  of  the  feveral 
fines  and  intereft  ;  and  of  the  rent  and  arrears  of  rent  and  duties 
become  due.  From  this  decree,  and  the  faid  decree  or  order  of 
aoth  July  1772,  the  appellants  appealed  to  the  Houfe  of  Lords  in 
England^  when  their  lordfliips  were  pleafed  to  order  and  adjudge 
that  the  decrees  be  reverfed,  and  the  refpondents'  bill  difmilTed, 

confonant 

to  Englifh  principles,  gave  great  diCa-.isfaflion,  and  occafioned  confiderable  alarm  in  Ireland.  It  was  faid 
to  clafli  with  a  local  equity,  the  old  eju'ity  cf  that  kingdom,  where  thefe  leafes  were  confidered  on  both  fides 
as  a  kind  of  inheritance  ;  where  ihey  had  been  introduced  foon  after  the  country  was  recovering  from  the 
convulfions  of  the  great  rebellion  in  the  lall  century,  for  the  purpofe  of  raifing  an  ufeful  and  refpedlable 
tenantry,  and  the  improvement  of  agriculture,  and  where,  upon  that  policy,  they  had  ever  been  pioteiled 
and  preferved  by  the  courts  of  equi[y,  whofe  pra£\ice  it  had  invariably  been,  to  fill  up  the  lives,  upon 
the  tenant's  negleft  to  renew,  provided  there  was  one  life  Itill  fubfifting,  that  is,  provided  there  was  a 
legal  eftate  for  the  equity  to  attach  upon.  In  confequence  therefore  of  this  alarm,  an  a£t  was  paded  on 
the  19th  and  acth  of  the  King,  c.  30.  which  revives  the  old  equity,  and  provides,  that  in  all  cafes  of 
mere  negleft,  where  no  fraud  appears  to  have  been  intended,  no  dereiiftion  on  the  part  of  the  tenant,' by 
neglefting  or  refufing  to  renew  after  the  landlord  has  demanded  the  fine,  courts  of  equity  ihall  relieve 
upon  an  adequate  compenfation  being  made.  See  Vernon  and  Scriven's  Reports  of  Cafes  in  Ireland, 
p.  135.  and  the  cafe  of  Magrath  v.  Lord  Mu/kerry  in  the  fame  book,  p.  i66. 
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In  a  leafe  granted  in  1739,  by  the  mayor  and  burgefTes  of  Eayiey  v. 
Leominjic-r  for  99  years,  determinable  on  three  lives,  there  was  a  *'^'.  ^'^To- 
covenant  on  the  part  of  the  leflbrs,  "  that  they  and  their  fuc-  Ls"o°^inft 
"  ceiTors,  when  and  as  often  as  either  of  the  faid  three  lives  (hould  3  Br.  Ch.  ' 
"  die,  and  there  fhould  be  only  two  lives  remaining  in  the  premij'es,  ^^P-  3^9* 
"  if  the  leflee,  her  executors,  adminiftrators,  or  affigns,  fhould, 
"  within  the  fpace  of  fix  months  next  enfuing  the  deceafe  of  fuch 
*'  life,  or  at  the  firfl  or  fecond  chamber  which  {hall  be  held  after 
**  the  expiration  of  the  laid  fix  months,  apply  for  a  new  leafe  of 
♦'  the  faid  premifes,  and  pay  a  fine  of  4/.  for  a  new  leafe  of  the 
**  faid  premifes,  and  pay  the  furn  of  4  /.  to  the  bailiff,  'z^c.  with 
"  fix  months  intereft  for  the  faid  4  /.,  after  the  rate  of  5  /.  per  cent. 
"  the  faid  bailiff,  '^c.  fhould  add  a  third  lire  in  the  faid  premifes, 
"  and  grant  to  her  or  them  a  new  leafe  of  the  faid  premifes  for 
"  99  years,  to  commence  from  the  time  of  fuch  payment,  if  the 
**  two  other  fives,  and  fuch  other  life  as  (hould  be  nominated  by 
**  the  faid  lelTee,  her  executors,  ^V.  or  eitner  of  them,  ihould  fo 
"  long  live,  under  the  like  rents,  covenants,  and  agreements,  and 
"  to  the  feveral  ufes  and  trufts  therein  before  declared,  and  fo 
**  from  time  to  time  ever  after^  as  often  as  the  cafe  Ihouid  fo  hap- 
*'  pen."  There  were  feveral  renewals  of  this  leafe  on  account  of 
the  death  of  the  cejiuy  que  vies  :  the  laft  was  in  the  year  1 763,  and 
the  lives  for  which  the  leafe  was  then  granted,  were  Adam  Ward 
and  Mercy  his  wife,  and  the  plaintiff's.  In  1764  Adam  Ward  ' 
affigned  for  a  valuable  confideration  die  beneficial  intereft  in  the 
leafe  to  the  plaintiff,  who  entered  under  fuch  afiignment.  Adam 
Ward  died  in  1 78 1  and  his  wife  in  1789,  and  foon  after  her 
death,  the  plaintiff  applied  to  the  corporation  for  a  new  leafe, 
offering  to  pay  them  4/.  with  intereft  from  the  death  oi  Adam 
Wardy  and  alfo  4  /.  as  a  fine  for  renewal,  on  the  death  of  Mercy 
Ward,  and  a  further  fum  of  4  /.  upon  a  fuppofition,  that  if  plain- 
tiff had  renewed  the  leafe  on  the  death  of  Adam  Ward,  by  putting 
in  another  life,  fuch  other  life  might  have  fallen  in  between  the 
death  of  Ad.im  Ward  and  Mary  Ward.  This  the  corporation  re- 
fufed,  infilling,  that  no  application  having  been  made  to  renew 
till  the  falling  in  of  the  fecond  life,  they  were  not  bound  to  renew 
upon  the  terms  of  the  covenant,  but  were  at  liberty  to  impofe  fuch 
terms  as  they  pleafed.  It  was  contended  on  the  part  of  the  plain- 
tiff, that,  although  the  covenant  was  only  to  renew  on  the  falling 
in  of  one  life,  yet  the  fpirit  of  the  covenant  extended  to  the  cafe 
of  two  lives  falling  in :  that  the  cafe  lay  in  compenfation,  and 
that  no  forfeiture  is  to  be  incurred  when  compenfation  can  be 
made.  But  Lord  Chancellor  faid,  the  cafes  upon  Irijh  leafes  in 
the  Houfe  of  Lords  went  the  whole  length  of  this  cafe  j  that  the 
plaintiff  was  not  bound  to  renew  upon  the  falling  in  of  one  life  ; 
he  had  his  eletlion  whether  to  renew  or  not,  and  has  made  that 
election  ;  the  corporation  therefore  are  not  bound  now  to  renew. 
It  has  been  determined  over  and  over  in  xht  Irijb  cafes. 

However,   v/here  a  compenfation   can  be  made,    where   the 
tenant's  neglect  can  be  reaionably  accounted  for,  it  is  the  general 

difpofition 


4  Br.  P.  C 
430, 


i^B  leaCcjff  anti  Ccrn10  for  JJcntcr; 

difpohtion  of  courts  of  equity  to  relieve  in  a  lapfe  of  this  kfnii. 
The  mcafure  of  compenratioti  introduced  in  Irelafid  by  the  Lord 
Chief  Baron  Gilbert  was,  by  allowiiig  the  leflbr  feptennial  fines  % 
that  is,  by  giving  him  a  fine  for  every  feveh  years  which  had 
lapfed  fince  the  fall  of  a  life,  and  irttereft  upon  each  fine  frv)m  the 
time  of  its  being  fuppofed  to  have  accrued  due,  calculating  from 
the  probabilities  of  human  life,  that  if  another  life  had  been  added 
at  the  regular  period  of  renewal,  the  duration  of  fuch  life  would 
Sweet  V.  not  have  exceeded  the  term  of  feven  years.  This  was  firit  done 
^ndcrfon,^  ill  one  of  the  Duke  of  Ormond's  leafes :  the  Duke  hail  granted  a 
leafe  in  i6(^'j  for  the  lives  of  the  lefTee,  and  his  nephew  John  An-- 
derfotjy  and  V.  B.,  and  of  the  furvivor,  and  had  covenanted, 
'*  that  as  often  as  any  of  the  lives  fhould  happen  to  f^.il,  he  would 
*<  at  the  requefl:  of  the  lefieci  his  heirs  or  alTigns}  and  upon 
<*  payment  of  all  rents  of  the  faid  premifes,  that  fliould  be  thert 
**  in  arrear;  and  advancing  and  paying,  by  way  of  fine,  within 
**  twelve  calendar  months  next  after  the  death  of  each  life,  16/. 
•'  1 3  Jr.  /\d.)  renew,  and  make  a  nev;  leafe  of  the  faid  feveral 
«*  lands,  ^c.  to  the  leflee,  his  heirs  and  affigns,  at  and  under  the 
«<  yearly  rent  and  refervations,  and  with  the  covenants,  conditions; 
*<  and  provifos  contained  in  the  faid  leafe  ;  with  the  like  claufe 
•*  for  being  difpunifhable  of  wafte,  and  the  like  covenant  for  re- 
*«  newal  of  fuch  two  lives,  as  (hould  be  then  in  being,  and  alfo  for 
•«  one  other  life,  to  be  added  in  the  place  and  room  of  fuch  of  the 
«'  three  lives  as  Ihould,  from  time  to  time,  happen  to  fail.  Pro- 
**  vided,  that,  if  when  fuch  new  leafe  or  renewal  was  to  be  made, 
•*  more  than  one  of  the  ce/^ny  que  vies  beforementioncd  fliould  be 
**  dead,  there  fliould  be  named  in  fuch  leafe  fo  many  other  lives 
«*  in  their  (lead  ;  and  there  fliould  be  paid  to  the  perfon  renewing 
f '  a  fine,  of  the  value  aforefaid,  for  each  of  the  faid  cejluy  que  vies'^ 
«*  who  fl^iould  be  dead  at  the  time  of  fuch  renewal."  The  leflee 
himfelf  died  in  17 14,  and  upon  his  death  the  refpondent,  who 
Was  the  devifee  of  this  efl:ate,  applied  to  the  appellantj  who 
had  purchafed  the  Duke  of  Onnond's  reverfionary  intereft,  for 
a  renewal  of  the  leafe,  and  that  another  life  might  be  inferted 
in  the  room  of  that  which  had  dropped ;  and  at  the  fame  time 
tendered  the  fine  of  16/.  i3J'.  4^.,  all  rent  and  arrears  being 
difcharged  ;  but  the  appellant  reiufed  to  renew,  infifting  that 
yohn  Anderfon^  one  of  the  cefMy  que  -vies,  had  been  abfent  from 
Ire/and  ever  fince  the  year  1697,  and  therefore  mufl:  be  prefumed 
to  be  dead,  and  that  no  tender  of  a  fine  for  renewal  having  been 
made  within  twelve  calendar  months  after  his  abfence,  the  re- 
fpondent had  loft  his  right  of  renewal.  The  refpondent  there- 
upon filed  his  bill  in  the  court  of  Exchequer  to  oblige  the  appellant 
to  renew  the  leafe  by  inferting  a  new  life  in  the  room  of  the 
lefTee's  :  but  it  appearing  that  Johfi  Anderfo?},  the  other  ce/fuy  que 
vie,  had  been  a  long  time  abfent  from  Ireland^  and  there  being  no 
pofitive  proof  of  his  being  alive,  the  court  ordered  the  bill  to  be 
amended  by  inferting  a  tender  of  the  fine  for  the  fecond  life ;  and 
the  refjpoudeijt  having  made  fuch  tender,  and  amended  his  bill  ac- 
cordingly, 
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t'oriVingly,  they  decreed  the  appellant  to  renew,  and  make  a  new 
leafe  to  the  refpondent  for  the  lives  named  in  the  bill,  and  ac- 
cording to  the  covenant  in  the  leafe,  on  the  refpondent's  paying 
the  appellant  i6/.  13/.  /\d.,  with  intereft  from  the  19th  Ju/y 
1704;  another  fum  of  16 1.  13J.  4^.,  with  intereft  from  the 
igth  o{  July  171 1  ;  another  fum  of  16/.  13/.  ^d.,  and  intereft 
from  the  19th  Ji^/y  1718  ;  and  on  the  refpondent's  alfo  paying  to 
the  appellant  the  fum  of  16/.  13^.  4^.,  being  the  fine  due  orl 
the  death  of  the  leflee  ;  and  all  rents  in  arrear,  duties,  ^c.  pur- 
fuant  to  the  leafe.  And  this  decree,  upon  appeal  to  the  Houfe  of 
Lords,  was  affirmed. 

A  leafe  was  granted  for  21  years,  under  the  yearly  rent  of  i /.  Rawftorne 
•with  a  covenant  on  the  part  of  the  leflbr  to  renew  before  the  end  '•  '^^"''«y» 
of  the  term  for  21  years,  and  to  renew  from  the  end  of  fuch  Rep.  4.15'. 
term  for  21,  21,  and  15  years  more,  making  in  the  whole  a  term 
of  99  years.  It  was  in  effe61:,  and  fo  underftood  by  the  parties 
to  be,  a  leafe  for  99  years,  but  the  eftate  being  copyhold  holden 
of  a  manor  in  which  no  leafe  could  be  granted  for  more  than 
21  years,  this  mode  was  neceiTarily  adopted  in  order  to  avoid  a 
forfeiture.  At  the  expiration  of  the  firft  term,  there  being  rra 
arrear  of  rent  due,  and  no  application  made  for  a  renewal,  the 
executor  of  the  devifee  of  the  leflbr  brought  an  ejeftment,  and 
obtained  judgment  and  pofTeffion.  But  as  when  this  ejeftment 
Was  brought,  the  leffee  was  under  difficulties,  he  being  then  a  bank- 
rupt ;  as  it  did  not  appear  that  there  was  not  a  fufficient  diftrefs 
upon  the  prcmifes ;  as  on  the  contrary  it  appeared,  that  the  lef- 
fee had  laid  out  a  large  fum  of  money  upon  them  ;  as  it  was  alfo 
in  evidence,  that  the  perfon  to  whom  the  Ieflt;e  had  mortgaged 
them,  had  endeavoured  to  ftop  the  fuit,  by  a  treaty  for  a  new 
leafe,  which  had  been  refufed  ;  as  the  covenant  did  not  exprefsly 
require  any  requeft  from  the  leflee  for  further  terms ; — under  all 
thefe  circumftances,  the  Mafter  of  the  Rolls  held  the  lefl^ee  en- 
titled to  renewal  on  payment  of  the  arrears  of  rent  with  intereft, 
and  the  cofts  both  at  law  and  in  equity. 

That  this  indulgence  in  the  courts  of  equity  in  the  cafe  of  a 
tenant's  negledling  to  renew,  is  not  of  modern  date,  and  that  tt 
hath  been  long  ago  carried  to  a  confiderable  extent,  will  appear 
from  the  cafe  immediately  following,  but  which  is  cited  for  ano- 
ther purpofe. 

A  court  of  equity  in  decreeing  a  renewal,  will  not  always  ad- 
here to  the  literal  import  of  the  claufe  upon  which  fuch  renewal 
is  directed  to  be  granted,  but  will  regulate  the  term  according  to 
what  it  conceives  to  be  the  fpirit  and  found  reafon  of  the  claufe  ; 
as  in  the  following  cafes.  An  eftate  was  devifed  for  the  purpofe  of  Watfon  7. 
founding  an  hofpital :  the  truftees  procured  letters-patent  for  that  I]!,"/-!""** 
purpofe,  with  power  for  them  to  make  orders  and  conftitutions  zVern.j'96. 
for  governing  the  hofpital ;  under  which  they  ordained,  that  no 
leafe  fliould  be  made  for  above  21  years,  the  rent  not  to  be  raifed, 
nor  above  three  years  rent  to  be  taken  for  a  fine,  or  grejfom.    The 
eftate  was  originally  leafed  at  1 20  /.  per  arm.     On  a  bill  by  the 
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Mader  and  Hofpital,  Sir  Edw.  Phillips  decreed  the  lefTee  to  enjoy, 
paying  120 1,  per  ann.  and  afterwards  the  cafe  was  heard  again  by 
Lord  Ellefvierey  and  although  the  leafe  was  long  before  expired, 
his  lord{hip  decreed  the  leflee  to  account  at  110  I.  per  ann.  only, 
and  to  have  a  new  leafe  for  21  years  at  that  rent,  notwithftanding 
it  appeared  the  eilate  was,  by  the  tenant's  improvements,  then 
worth  250/.  per  ann.  In  1663  it  was  decreed  again  by  Lord 
Clarendon,  aflifted  by  Hidey  C.  J.  and  Hale^  C.  B.  that  the  leafe, 
having  been  fome  time  expired,  the  tenant  fhould  account  from 
the  expiration  of  the  leafe,  at  1 20  /.  per  ann.  and  that  he  fhould 
have  a  new  leafe  on  reafonable  terms,  and  recommended  it  to  the 
Archbifhop  of  Tork,  to  call  the  parties  before  him,  and  to  certify 
what  terms  were  thought  reafonable  for  a  leafe,  who  certified  the 
hofpital  had  agreed  to  accept  a  fine  of  100/.  and  120  I.  per  amu 
The  prefent  tenant  having  purchafed  the  leafe,  and  laid  out  a  con- 
fiderable  fum  in  improvements,  filed  a  bill  for  renewal.— Lord 
Chancellor — The  conflitution  that  the  rent  fhould  not  be  raifed, 
is  juft  and  charitable,  for  the  encouragement  of  the  tenant  to  im- 
prove the  eflate  ;  and  he  ought  to  find  a  benefit  in  it  •,  and  the 
hofpital  will  alfo  find  an  advantage  in  having  the  rent  well  fecured 
by  an  eflate  of  greater  value  and  conflantly  paid.  But  the  rule  or 
conditution  is  not  to  be  followed  according  to  the  letter,  that  no 
more  rent  is  to  be  taken  than  what  was  at  firfl  referved  ;  but  as 
times  alter,  and  the  price  of  provifions,  ^c.  increafes,  fo  the  rent 
ought  to  be  raifed,  in  proportion.  The  tenant  is  entitled  to  a  be- 
neficial leafe,  but  not  at  any  certain  rent :  the  conflitution  is  not 
to  be  regarded  in  the  letter,  but  in  the  reafon  of  it.  His  lordfliip 
therefore  referred  it  to  the  Mafter  to  certify  the  value  of  what  had 
been  laid  out  in  improvements,  and  when  that  was  afcertained,  he 
referred  it  to  the  Archbifliop  of  Torh^  to  certify  what  fine  and  what 
rent  he  thought  reafonable. 

So,  where  a  decree  had  been  made  by  the  Lord  Coventry,  for 
granting  a  leafe  of  charity  lands  to  J.  S.  (who  had  been  at  great 
expence  in  recovering  them)  for  99  years,  determinable  upon  lives, 
at  the  rent  of  one  third  of  the  then  improved  value,  to  be  renew- 
able from  time  to  time  for  ever  without  fine  according  to  the  va- 
lue of  the  lands  fettled  by  a  commifiion  of  furvey  directed  by  the 
court  for  that  purpofe  ;  it  was  decreed,  that  the  leafe  fhould  be 
renewed  ioties  quoties  without  fine,  but  that  the  rent  was  not  to 
be  computed  according  to  the  value  of  the  land  at  the  time  of  the 
decree,  but  according  to  the  real  improfved  value  of  the  eftate  at 
the  time  of  every  renewal. 

Li  mortgages  and  fcttlements  of  leafes  of  this  kind,  it  is  ufual 
to  infert  provifions  for  renewal,  in  mortgages,  there  is  generally 
an  agreement,  that  if  the  mortgagor  negletts  to  renew,  it  fhall 
be  lawful  for  the  mortgagee  to  renew,  and  that  the  fine  and 
charges  of  renewal,  fl-jall  be  a  charge  upon  the  premifes,  and  bear 
intereft.  In  fettlements,  there  fhould  be  a  power  authorizing  the 
truftees,  from  time  to  time,  to  renew  the  kafes,  and  for  that  pur- 
pofe, to  raife  money  by  mortgage. 

Where 
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Where  fuch  a  provifion  is  not  inferted  in  a  mortgage,  the  mort-  ManWe 
gagee  cannot  indeed  compel  the  mortgagor  to  renew,  but  he  may  '*'-^aii, 
do  it  himfelf,  and  the  money  which  he  may  fo  lay  out  (hall  be  Lucam  v.^ 
added  to  the  principal  of  the  mortgage,  and  carry  intereft.  Martins, 

3  Atk.  4* 
1  Wilf.  34.  S.  C. 

Upon  the  omiffion  of  fuch  a  provifion  in  a  fettlement,  the  ex- 
pences  of  renewal  are  to  be  borne  by  the  feveral  perfons  interefted 
in  the  eftate  in  proportion  to  their  refpe£live  interefts.     The  old  2Ve2.  429. 
rule  of  afcertaining  this  proportion  was  by  making  the  tenant  for  if  o ''^r^ 
life  pay  one-third  of  the  expence  or  keep  down  the  intereft,  and  Rep  244, 
the  remainder-man  the  other  two-thirds.     This  rule  perhaps  may  a^-'em.  666. 
be  proper  where  the  nature  of  the  eftate,  the  will  of  the  teftntor,  ^  vez  ilm  * 
or  the  circumftances  of  the  cafe  compel  a  renewal ;   but  as  a  ge-  651. 
neral  rule,  it  would  frequently  be  wrong :   for  fuppofe  the  de- 
vifee  or  grantee  for  life  to  be  one  of  the  perfons  upon  whofe  life 
the  eftate  is  holden,  and  a  renewal  to  be  made  by  him  ;  in  this 
cafe,  as  there  is  no  obligation  upon  him  to  renew,  as  the  law  will 
not  permit   him  to  renew  but  on  the  trufts  of  the  fettlement, 
and    as   he    cannot   polFibly   in  any   way   enlarge    his  own  in- 
terefts, the  fine  and  expence  of  the  renewal  muft,  in  juftice,  be 
paid  entirely  by  the  remainder-man.     This  is  evidently  the  cafe, 
where  the  devifee  for  life  has  the  legal  eftate,  and  it  ftiould  feem, 
that  it  is  the  fame,  where  he  is  a  cej}uy  que  tnijl.     Suppofe  again, 
an   eftate  of  limited  duration,  as  an  eftate  for  years,  or  for  the 
lives  of  ftrangers,  ro  be  limited  to  one  for  life,  without  any  obli- 
gation upon  him  to  renew;  if  fuch  a  perfon  renew,  it  is  manifeft, 
that  the  contribution  of  a  third  muft,  in  moft  cafes,  be  very  unfair 
and  unequal.    The  true  rule  therefore  in  fuch  cafe  muft  evidently  Addis  v. 
be,  that  the  proportion   follow  the  benefit ;  that  the  contribution  ^p^^^"^', 
of  a  perfon  having  fuch  limited  intereft  in  the  eftate,  and  volun-  4.i;q. Nght- 
tarily  renewing,  ftiall  only  be  in  proportion  to  the  benefit  which  ingaie  v. 
he  atlually  derives  from  fuch  renewal.]  iTr.°Ch. 

Rep.  440.  Stone  v.  Tbeed,  2  Br  Ch.  Rep.  243.  If  the  eftate  be  charged  wiih  annuities,  the  annul- 
tiincs  are  not  bjund  to  contribute  to  the  expence  of  renewal.  Maxwell  v.  Afiie,  Nov.  6,  \1^%  I  Br» 
Ch.Rep.44^.  n. 
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WILL  and  teftament  may  be  confidcred  in  two  very  dif- 
tindl:  lights  according;  to  tlie  difFeieiit  fubjc£ls  upon  which 
it  operates,  either  as  it  difpofes  of  real,  or  of  perfonal  property. 
A  will  of  lands  is  a  conveyance  or  donation  mortis  caufd^  a  limit- 
ation of  the  teftator's  eilate  by  a  revocable  acl :  it  conllitutes  no 
heir,  creates  no  reprefentation,  but  pafTes  the  eftate  merely  of  it- 
felf  without  any  further  a£l.  On  the  contrary,  the  conftitution 
Domat,  lib.  of  an  heir  is  eflential  to  a  will  of  perfonal  eilate  •,  for  if  there  be 
3-  §'•  no  heir  conilituted,  the  inftrument  is  not  ftriftly  and  properly  a 
will ;  and  as  no  teftamentary  difpofition  of  perfonal  property  can 
be  adminiliered  without  the  interpofition  of  the  reprefentative, 
the  law  upon  the  deceafed's  omitting  to  appoint  a  reprefentative, 
or  the  appointee's  refufing  to  a£t,  takes  upon  itfelf  to  nominate 
one.  The  inftrument  in  the  latter  cafe  was  borrowed  from,  and 
is  framed  upon,  the  Roman  law  ;  the  inftrument  in  the  former 
cafe  has  no  reference  to  that  law  ;  and  net  having  the  form  of  a 
will  properly  fo  termed,  it  has  therefore  been  called  a  devife. 
However,  as  the  reft:raint  which  the  feudal  law  impofcd  upon  tef- 
tamentary alienations  of  lands,  and  which  occafioned  the  above 
diitinctions,  is  now  taken  ofF;  afi^i  as  the  ftatutes  of//.  8.  have 
enabled  mankind  to  difpofe  of  real  eftates  by  will  and  teftament, 
the  term  "  will"  feems  now  fufticiently  comprehenfive  to  be  ufed. 
in  a  general  fenfe;  and  therefore  the  word  "  devifes"  may  rather 
be  applied  to  thole  parts  or  claufes  of  the  will  which  convey  a  title  to 
real  eftate,  whilft  thofe  parts  which  relate  to  perfonal  chattels  may 
be  diftinguifhed  by  the  name  of  ♦'  bequeft  ."  ISIot  that,  though  it  be 
now  allowed  to  convey  both  fpccies  of  property  by  an  inftrument 
nominally  the  fame,  the  old  diftinctions  are  therefore  entirely  obli- 
terated ;  for  the  will  is  ftill  in  efFefl  a  diftinct  inftrument,  as  it 
relates  to  the  one  or  to  the  other  fpecies.  To  a  bequeft  or  legacy, 
the  r.fTent  of  the  reprefentative  is  required  ;  not  (o  to  a  devife, 
for  a  devife  creates  no  reprefentative.  So  far  as  refpects  the  per- 
ibnalty  there  is  a  probate  of  the  whole  inftrum.ent ;  and  the  pro- 
bate is  evidence  for  every  legatee  ;  but  as  to  the  real  eftate  there 
is  no  probate,  the  fpiritual  court  having  no  cognizance  of  the  in- 
ftrument as  a  devife ;  the  will  may  be  void  as  to  one  devife,  and 

♦  ,*  It  was  the  intention  of  the  Editor  of  the  fifth  edition  of  this  work  to  reduce  the  wh^jle  dodlrine 
relating  to  wills  under  the  head  of  "  Wills  and  Teftamcnts,"  and  with  that  vi-w,  the  learning  of  Devifes 
was  omitted  in  the  fecond  v  .iunne.  Eut  it  has  fince  recurred  to  him,  that  an  objeiftion  miglu  pofTibly 
le  made  to  this  change  in  the  arrangement,  inafmuch  as  it  would  be  blending  that  part  of  tP.e  book 
which  i^  generally  attributed  to  the  Chief  Baron  Gilbeit,  witli  tiie  labour^  of  later  comaileis.  He  there- 
fore thought  it  belter  to  abandon  the  Icheme  he  had  forrced.  It  was  proper,  however,  to  take  notice  of 
it  here,  in  order  to  account  for  the  introdudion  of  the  Law  of  Devifes  under  the  head  of  Legacies. 

good 
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good  as  to  the  others ;  and  every  feveral  devifee  muft  make  out  his 
title  in  a  diftinft  caufe.  Nay,  fo  diftincl  and  independent  on  each 
other  are  the  feveral  parts  of  the  will  confidered  with  reference 
to  thefe  difFerent  kinds  of  property,  that  a  perfon  may  affirm  the 
M'ill  as  to  one,  and  difaffirm  it  as  to  the  other  ;  he  may  impeach 
the  will  quoad  the  devifes,  and  yet  infill  upon  taking  a  benefit 
under  it  quoad  the  perfonalty.  Again,  the  will,  as  to  perfonals, 
does  not  fpeak  till  after  the  teftator's  death-,  whilft,  as  to  real  eflate, 
it  refers  to  the  date.  Hence,  it  will  pafs  after-gotten  property  of 
the  former  fort,  but  not  of  the  latter. 

We  {hall  firft  treat  of  Devifes,  and  under  that  head  we  fliall 

confider,] 

(A)  Who  may  devlfe  Lands,  and  to  whom. 

(Bj  Of  what  Eftate  or  Intereft  in  the  Devifor  he 
may  difpofe. 

(C)  What  Words  pafs  a  Fee  In  a  Will. 

(D)  What  Words  create  an  Eftate-Tail,  or  for  Life. 

(E)  Of  Terms  for  Years,  and  uncertain  Interefts  by 
Devlfe. 

(F)  Of  Devifes  for  Payment  of  Debts. 

(G)  Of  Devifes  by  Implication. 

(H)  Of  the  Difpofition  of  Goods  and  Chattels  by 
Will,  by  what  Defcription,  and  to  whom  good. 

( I )  Of  Executory  Devifes  of  Lands  of  Inheritance  : 
And  herein  of  contingent  Remainders,  and  crofs 
Remainders,  as  far  as  they  relate  to  this  Place. 

(K)  Of  Executory  Devifes  of  Leafes  for  Years : 
And  herein  of  the  Limitation  of  the  Truft  of  a 
Term,  as  far  as  it  relates  to,  and  agrees  with  a 
Devife  thereof. 

(L)  Of  void  Devifes  ;  And  herein, 

1.  By  devlfing  what  the  Law  already  gives,  or  wh^t  the 
Policy  of  the  Law  will  not  admit. 

2.  By  Incertainty  in  the  Defcription  of  the  Thing  devlfed, 

3.  By  Incertainty  in  the  Defcription  of  the  Perfon  to  take. 

4.  By  the  Devifee's  dying  in  the  Lifetime  of  the  Devifor. 

What  Circumftances  are  neceflary  by  the  32  H.  8.  f.  i.  and 
34  b*  35  H.  8.  c.  5.  and  29  Car.  2.  c.  3.  What  (hall  b« 
a  Revocation  and  a  new  Publication,  vid.  Tit.  IVilh, 

R  2 
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(A)  Who  may  devife  Lands,  and  to  whom. 

6  Co.  16.  b.  '-pHE  {a)  ftatutes  of  32 //.  8.  r.  i.  and  34  and  35//.  8.^.5. 
Roll.  Abr.  1  gjyg  {i^jg  power  to  all  perfons,  except  infants,  idiots,  feme 
(°>Acon-  coverts,  and  perfons  of  (b)  fieri  fnne  memory,  and  every  perfon 
veyance  by  may  be  a  devifce  vv^ithin  thefe  ftatutes,  except  bodies  politick  and 
will  was  a  corporate  ;  and  thefe  vi^ere  excepted  becaufe  they  never  anfwered 
ckn:iy^ri-°'  the  feudal  ferv-ices,  and  were  reftraiued  from  purchafing  any  lands 
lowed  by  the  by  the  ftatute  of  mortmain. 

civil  law 

only  to  perfons  in  extremis,  who  had  not  time  or  afiiftance  necelTary  to  make  a  forma!  alienation,  and 
was  chiefly  intended  for  military  men,  wiio  were  always  fuppofed  to  be  under  thofe  circumftances,  and 
therefore  the  ceremonies  and  number  of  witnefles  required  of  others  were  dilpcnfed  with  as  to  foldiers, 
though  now  the  rules  for  military  teft.iments  are  allowed  in  mo.t  cafes;  but  as  t)  lands  and  houfes,  cur 
law  gave  no  liberty  of  difpofing  thereof  by  will,  except  in  certain  boroughs  and  places  where  fuch  cudom 
had  obtained  time  out  of  mind.  Show.  P.  Cafes,  147.  Sir  Edward  Hungerford  v.  Nofworthy. 
{b)  That  it  is  not  fufficient  that  they  be  able  to  anfwer  to  familiar  and  ufual  quellions.  Cro.  Jac.  497. 
6  Co.  23.  a. 

(<:)43Eliz.        Yet,  fincc  the  {c)  ftatute  of  charitable  nfes,  it  has  been  held, 

'^K  h^d  ^^^  ^  devife  to  the  principal,  fellows,  and  fcholars  of  Jefm  Col- 

head  of  '  ^^g^  i"  Oxford^  and  their  fucceflbrs,  for  maintenance  of  a  fcholar, 

Charitable  is  good,  tliough  fuch  devife  had  been  mortmain  by  the  ftatute  of 

Ir?'  '"•!    -wills. 

JVlortmain. 

Hob.  136.     Flood's  cafe.     Lev,  284.  S.  P. 

iVern.  104,  Although  a  wife,  by  reafon  of  the  fubjeftion  (he  Is  under  to  her 
Countefsof  huftjand,  cannot  make  a  w- ill ;  yet  a  woman,  whofe  hulband  is 
Portland        banifhcd  for  his  life  bv  a£l  of  parliamenc,  may  make  a  will,  and 

andPiogers;  .  ^    ^  .\  '' 

for  this  I'Ue  act  m  cvcry  thmg  as  a  feme  lole. 

tit.  Baron  and  Feme. 

Cro.  Eliz.  Alfo,  a  hufband  may  bind  himfelf  by  covenant  or  bond  to  per- 

27.    Cro.  j^-j  jjjg  wife,  by  will,  to  difpofe  of  legacies,  ^c.    and  this  will 

2^5'  ^^j,  be  fuch  an  [d)  appointment  as  the  huftjand  will  be  bound  to 

1  Vern.  perform. 

244-5- 

2  Vern.  529.  2  Vez.  141.  [Where  the  huib^nd  ftipulates,  that  perfonal  property  fliall  be  enjoyed  by 
the  wife  feparately,  it  mult  be  fo  enjoyed  with  ail  its  incidents,  and  thejas  d'tjponendi  is  one  of  them. 
Fettip'iace  v.  Gorges,  3  Br.  Ch.  Rep.  8.  And  where  flie  has  this  power  over  the  principal,  /he  muft 
neceflarily  have  it  alfo  over  its  produce  and  accri'.i  )ns.  Gore  v.  Knight,  2  Vern.  535.  Fr.  Ch.  255. 
S.  C.  Herbert  v.  Herbert,  Pr.  Ch.  44.  When  a  feme  covert  is  empowered  to  make  a  writing  in  na- 
ture of  a  will,  a  writing  executed  during  the  coverture  will  operate  as  fuch,  Gotten  v.  l.aysr,  z  P.  Wms, 
624.  Oke  V.  Heath,  i  Vez.  1:9  Duke  of  Maryborough  v.  Lord  Godolphin,  2  Vez.  75.  Southby 
V.  Stonchoufe,  id.  612.]  [d)  But  it  does  not  operate  as  a  will,  neither  ought  it  to  be  proved  in  the 
fpiritual  court;  for  the  property  paffeth  from  him  to  her  legatee,  and  it  is  his  gift.  Mod.  2I'.  [But 
although  it  may  not  operate  flriftly  as  a  will,  but  ab  an  appointment,  yet  it  is  of  a  teftamentary  nature, 
and  therefore  muft  be  proved  in  the  fpirilual  court,  elfe  the  legatee  cannot  entitle  himfelf  to  the  bequeft 
in  a  court  of  law.  And  the  regular  courfe  in  the  fpiritual  court  is,  not  to  g'.ve  probate  of  the  will,  but 
adminiftration,  with  the  will,  as  a  teflamentary  p.iper,  annexed.  Stone  v.  Forfyth,  Dougl.  707.  Rofs 
V.  Ewer,  3  Atk.  i  56.  Jenkin  v.  Whitehouft,  i  Bur  431.  Cothay  v.  Sydenham,  2  Br.  Ch.  Rep.  392.] 
Pre.  Ch.  84. — If  he  once  aflents,  he  cannot  after  difient  j  and  where  he  is  bound  by  agreement  to  let 
her  make  a  will,  his  confent  fliall  be  implied  till  the  contrary  appears  j  and  what  fliall  be  fuificient  evi- 
dence of  an  afTent,  -videz  Mod.  J72,  173.     Eq.  Caf.  Abr.  66.  * 

Roll.  Abr.  A  feme  covert  executrix  cannot  devife  any  of  the  goods,  which 
f^^Ar  L-       fhe  hath  as  (e)  executrix,  without  the  (f)  alTent  of  the  huft)and, 

(f)Offh!ng3  1  .  ,-  ^ 

in  aaijn,      or  his  agreement  alter. 

•r  of  v;i>  it  flje  hath  as  executrix  by  her  huiband's  confent,  flie  may  make  a  wlilj  and  this  Is  properly  a 

will 
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will  in  law,  and  ought  to  be  proved  in  the  fpiritual  court.  iWod.  211,  212.  (/)  That  a  feme  covert 
executrix  may  make  an  executor  without  his  aflent,  "vide  Moor,  340.     2  And.  92,     Rol.  Abr.  608. 

912.       Mod. 211,212. 

If  a  feme  covert  makes  and  publifties  her  will,  and  devifes  land  Plow.  344. 
by  it,  and  her  hufband  dies,  and  then  flie  dies,  the  devife  is  void,  "Mod.157. 
becaufe  the  confummation  is  founded  upon  the  making  and  pub- 
iifhing,  which  are  void  afts. 

[It  was  formerly  thought,  that  the  power  of  a  feme  covert  over  Peacock 
her  feparate  eftate  muft  be  confined  to  fuch  part  of  it  as  was  per-  '*'•  Monk, 
fonal  J  for  that  of  her  real  eftate  {he  could  make  no  difpofition 
during  her  coverture,  unlefs  by  fine,  or  unlefs  fhe  had,  before 
marriage,  referved  to  herfelf  fuch  right  bv  way  of  truft,  or  of  a 
power  over  a  ufe  ;  that  unlefs  one  of  thefe  methods  were  taken, 
her  will  of  real  eftate  would  be  void,  as  an  inftrument  or  convey- 
ance, and  could  not  bind  lier  heirs.     But  the  contrary  hath  been  Wright  t. 
fmce  adjudged  ;  for  where  by  articles  entered  into  prior  to  the  ^°^^  ^?^°' 
marriage  of  a  woman  who  v/as  entitled  to  the  truft  of  a  reverfion  p,"c.  156*. 
in  fee  of  lands,  expectant  on  the  death  of  her  uncle,  and  on  See  too  Doe 
failure  of  his  firlt  and  other  fons,  and  the  heirs  male  of  their  bo-  ^-Staple, 
dies,  it  was  ftipulated  by  the  hufband,  that  all  her  eftate  which  Rep.  6S4. 
fhe  then  had,  or  which  at  any  time  thereafter  ftiould  defcend  or 
devolve    upon   her,   fliould  be   conveyed  to  her   own    ufe,    and 
fubjetl  to  her  appointment ;  and  under  thefe  articles  fhe  executed 
an  appointment  in  favour  of  her  hufband,  and  her  children  by 
him  j  it  was  holden,  that  this  was  a  good  and  valid  appointment 
as  againft  her  heir-at-law,  although  no  conveyance  of  the  rever- 
fion was  ever  executed,  nor  any  fine  thereof  levied. 

It  is  faid  by  Lord  C.  B.  Coinyns,  that,  by  the  cuftom  of  London^  Com.  Dig. 
a  feme  covert  may  devife  to  her  huft)and,  but  without  citing  any  tit^Dfvife, 
authority.] 

A  wife  may  be  a  devifee,  though  not  a  grantee  to  the  hulband,  Co,  Lit. 
for  as  the  grant  had  been  void,  becaufe  the  huft^and  and  wife  are  ^^^^-  g^°'" 
but  one  perfon  in  law,  fo  the  devife  is  good,  becaufe  it  does  not  [-This  was 
take  efFedl  till  after  the  death  of  the  huftjand,  and  then  they  are  allowed  for 

r  lettled  law 

no  more  one  perfon.  fo  early  ^s  the  time  of  Ed,  z.     4E.2.     Fitz.  tit.  Devife,  pi.  23.  j 

An  Infant  cannot  devife  his  (a)  lands  ;  and  therefore  if  one  un-,Sid.  162. 
der  the  age  of  21  makes  his  will,  and  thereby  devifes  his  lands,  p^^Jj"^"** 
and  after  attains  the  age  of  21  years,  and  dies  without  making  agreed /er 
any  new  publication  thereof,  this  devife  is  void.  C:/r.  on  a 

'  *  ,  trial  at  bar. 

II  Mod.  157.  for  this  -vide  Dyer,  143.  Raym.  84.  1  Vez.  299.  3  Atk,  695.  {a)  An  infant  male 
at  the  age   of  15,  or  female  ac   12,  if  'proved  to  be  of  ail'cretion,  may  make  a  will,  and  difpofe  of 

petfonal  eftate.     a  Vern.  469. Other  books  mention  17  or  18,  at  which  years  an  infant  may  maks 

his  teftament  and  conftitute  his  executors  for  his  goods  and  cliattels.  .Co.  Lit.  89.  b.— But  as  the  com- 
mon law  has  appointed  no  time,  and  as  this  is  a  nutter  properly  cognizable  in  the  fpiritual  court,  whcij 
proceeds  according  to  the  civil  law,  by  which  law  a  will  at  14  is  g  iod  ;  it  feerr.s  agreed,  that  a  wi.l  made 
by  an  infant  at  the  age  of  14  of  his  perfonal  eflate  will  not  hi  contioikJ  in  Chaace.y,  or  die  tempoial 
courts.     2Mod.  315.     2jon.2io.     See  tit.  Infancy,  voL  3.  577. 

If  there  be  two  jointenants  of  lands,  and  one  of  them  devife  Lit.  §287. 
that  v.diich  belongs  to  him,  and  die,  this  is  a  void  dc-vife,  and  the  ^<^'i^-'i  S°°' 
devifee  takes  nothing,  becaufe  the  devife  does  not  tske  efFed  till 
after  the  death  of  the  devifor,  and  then  the  furviving  jointenant 

;K.  3  takes 
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[(a)Butitis  takes  the  whole  by  a  prior  title,  viz.  from  the  firft  feoffinent.  But 
th^l^Lb'''  ^"  ^^^^^  ^^^^*  ^^  ^^^^  devifor  furvive  (a)  the  other  jointenant,  then 
fcquentfe-  ^^^  devife  is  good  for  the  whole,  becaufe  he  being  the  furviving 
verance  of  jointenant  has  the  whole  by  furvivorfhip,  and  then  the  words  of 
thejoiniurc,  j.j,g  ^j|j  ^^^  fuflkient  to  Carry  the  whole  eftate  :  befules,   at  the 

whetlier  by        .  ^  J  ' 

paitition  or  time  of  makuig  the  will,  though  he  was  not  fole  tenant,  yet  he 
by  the  death  was  feifed  per  moy  et per  tout ;  and  it  is  impoflible  to  fix  upon  any 
pantVTin  particular  part  which  he  meant  to  devife,  becaufe  he  could  not 
noteffeau-  then  call  one  part  of  the  land  more  his  own  than  another,  and  the 
ateativife  mofl:  genuine  conftrudlion  feems  to  give  the  whole  land,  fince  he 
the  joim'u"e^i  was  feifed  per  tout  of  it  at  the  time  of  the  devife. 

for  the  flatuie  of  34.  and  3  5  H.  8.  c  5  §  4.  requires  that  the  devifor  /hould  ha-vc  ajolc  eftate  in  fee-fimple, 
or  fliould  be  feifed  in  Ke  in  coparccnjrv  or  in  common,  at  the  time  of  making  tlie  will,  in  order  to  be 
capable  of  devifing.  Even  at  common  law  fuch  a  will  would  have  been  bad,  for  befoie  the  ftatute  a 
man  could  only  devife  lands  which  he  was  then  feifed  of:  and  a  will  cannot  operate  as  a  feverance  of 
the  jointure.     Swift  v.  Roberts,  3  Burr.  I4£8.    Butler  and  Baker's  cafe,  3  Co.  30.  b.   Foph.  87.  S.  C] 

Thatfucha  It  has  been  much  doubted,  whether  a  devife  to  an  infant  t« 

"ood  f'^  ""^  ventre  fa  mere  be  good,  becaufe  it  is  not  in  being  to  take  at  the 

to  be  fup-  time  of  the  death  of  the  devifor  ;   and  fince  by  the  devife  the  per- 

portcJ  by  foil  is  to  take  ib)  immediately  after  the  death  of  the  devifor,  the 

ineamhT'  freehold  Cannot  be  put  in  abeyance  by  the  a£l  of  the  parties. 

rities:  Dyer,  303.  11H.6.  13.  Bro.  Devife,  30.  Salk.  231.  pi.  10.  Moor,  637.  12  Mod.  27S. 
(^)  It  is  faid  by  Finch,  ford  Keeper,  that  at  common  law,  without  all  queftion,  a  devife  to  an  infant  \n 
ventre ja  mcre'is  good  of  lands  aevilable  by  cultom  ;  but  the  doubt  arifes  upon  the  ftatute,  which  enafts 
that  it  fliall  be  lawful  for  a  man  by  will  in  writing  to  devife  to  any  perfon  or  perfonf,  2  Mod.  9. 

*  Pofthumous  children,  how  enabled  to  take  a  contingent  remainder  which  hath  no  truft-eftate  to  pre- 
ferveit,  fee  10  and  11  W.  3.  c.  16. 

(0  As  Others,  (c)  of  as  good  authority,  hold,  that  fuch  devife  is  good. 

Moor,  177.  though  the  infant  be  not  /;/  iJJ'e  at  the  death  of  the  devifor,  and 

5\l'.]ll'.  that  the  freehold  fliall  not  be  in  abeyance,  but  fliall  defcend  to  the 

Raym.  163.  heir  at  law  in  the  mean  time. 

Keb.  851.     2  Built.  273.     Freeni.  244. 

Sid.  153.  But  all  agree  in  this,  that  a  devife  to  an  Infant,  luhcfi  heJJmll  be 

Cml^r'^  ^^''"'  ^^  when  God  (liall  give  him  birth,  is  a  [d)  good  devife,  and 

Lev.  135.  that  the  freehold  fiiall  defcend  to  the  heir  at  law  in  the  mean 

s.  c.  time. 

Raym.  162. 

Freem.  244.  [The  univerfal  concurrence  in  this  point  muft  clofe  the  queftion  ;  for  a  devife  to  an  in- 
fant in  -ventre  ja  mere  necelfarily  implies  a  future  difpofition  to  tdke  efled  at  its  birth,  as  much  as  if  thfe 
words  "  -when  hejhall  be  born"  were  added  ;  for  furely  it  cannot  be  imagined,  that  the  child  /hould  take 
the  eftate  before  it  was  boin.  Fearne's  Conting.  Rem.  428.  And  that  a  dcvile  to  an  infant  in  -ventre 
/j  ?;:<.ri.i5i;ood,feeTayloi  V.  Bydail,  I  Freem,  243.  Anon. /i:/.  295.  Guliiver  v.  Wicket,  i  Wilf.  io6. 
Chapman  v.  Biiffet,  Ca.  temp.  Talb.  145.  And  that  an  infant  in  -ventre  Ja  nitre  is  within  the  defcription 
of  "  children  li-ving  at  the  time  of  the  tefiator's  daeJj'e"  fee  Doe  v.  Clark,  2  H.  Bl.  399-]  {d]  So  of  a 
devife  to  an  infant  in  -uentreja  mere^  with  a  new  publication  of  the  will  after  his  birth.  Cro.  Eliz.  423. 

Moor, 6:7.  So,  it  is  out  of  doubt,  that  if  land  be  devlfed  for  life,  the  re- 

Wiar^^"'*  i^aindcr  to  a  poilhumous  child,  that  this  is  a  good  contingent  re- 

3  Lev*  40S.  mainder,  becaufe  there  is  a  perfon  in  being  to  take  the  particular 

*  Mod.  359.  eftate  ;  and  if  the  contingent  remainder  vefts  during  the  continu- 
Catth^^co.  ""^^  °*  *^'^  particular  eftate,  or  eo  injlanti  that  it  determines,  it  is 

Reeve  and*     fulficient. 

Lon^,  *)k/e  10  and  n  W.  3.  c.  i6.    8  Vin.  Abr.  87.  pi.  jz.  and  head  of  Remainder  andReverfion. 

A  devife 
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A  devlfe  to  an  alien  (a),  fo  to  the  heir  of  an  alien,  is  void,  be-  [(a)  The 
taufe  an  alien,  according  to  the  policy  of  our  law,   can  have  no  '^^vifetoan 
heir,  either  to  [b)  inherit  or  take  by  purchafe.  ^^'^"'  " 

would  not  be  void  ;  for  there  does  not  appear  to  be  any  rule  of  law  to  prevent  an  alien  from  taking  by  de- 
vlfe :  the  only  confideration  would  be  for  whofe  benefit  he  may  tdke.  Knrght  v.  Du  PlefTjs,  i  Vez.  -.  60. 
Godfrey  v.  Dixon,  Coob.  276.  Noy,  37.]  Lev.  59.  (t)  A  ballard  may  be  a  devifeeof  land  thougli 
he  cannot  take  by  ael'cent.  Uyer,  313.  But  a  monk  cannot  be  a  devike  of  land.  Id.  Hid.  As  tu 
religious  perfons  who  are  difabled  from  making  a  will,  or  taking  by  devife,  vide  Rol.  Abr.  608. 

[The  will  of  a  fe/o  de  fe  (though  void  as  to  his  perfonal  eftate,  Piowd.  261. 
becaufe  that  is  forfeited  to  the  king)  feems  to  be  efFedual  as  to  ^''''"''-  '°^' 
land-  1  ^^  '^°'"^' 

^^""i^^-J  _  fuicidedid 

not  invalidate  a  will,  and  it  was  common  with  thofe  who  were  apprehenfive  of  being  expofed  to 
capital  punilhment,  to  prevent  the  coi.fifcation  of  their  property  by  a  voluntary  death.  "  Eorum  qui 
*'  de  jejiutuebant,  b.mabantur  corpora,  manebant  tefiamenta,  pret'ium  f-jiinandi."'  Tacit.  Annal.  lib.  6. 
^  29.  But  this  pretium  fefiir.andi,  this  temptation  to  fuiclde  was  taken  away  by  the  laws  of  the  later 
einperois,  and  the  will  was  allowed  to  be  good  only  where  the  party  deftroyed  himfelf  from  impatience  of 
pain,  or  derangement  of  mind.  Quod  fifuturte  pa:na  metu  •voluntarid  mortc  juppiicium  antevertitf  ratam 
1/olur.tatem  ejus  conjervari  leges  -vetant.     Cod.  1.  2.  S^ui  ujiam-  fac% 


(C)  Of  what  Eflate  or  Intereft  in  the  Devlfor  he 
may  difpofe. 

T)  Y  the  common  law,  no  lands  or  tenements  were  devifable,  ex-  Co.Lh.njr. 
-'-'  cept  by  particular  cuftom  ;•  neither  could  they  be  transferred  ^^^-  ^1* 
from  one  to  another  but  by  folemn  livery  and  feifin,  or  matter  of  u)  Becaufe 
record  :  the  [c]  ti'ue  reafon  hereof  feems  to  be  owing  to  the  nature  it  was  pre- 
of  the  feudal  tenures ;  for  by  thefe,  though  the  lord  had  given  '^^'"^^  that 
lands  to  his  tenant  and  his  heirs,  which  were  words  of  limitation,  would  do 
and  appropriated  to  meafure  out  the  length  and  continuance  of  that  in  ex. 
the  ellate;   vet  as  they  were  underftood  the  heirs  of  the  prefcnt  f''^'""  wh"^'» 

,•'  .,1,  .  riTii  Ti    he  would  not 

tenant  who  came  \i\  by  the  donation  ot  the  lord,  the  tenant  could  do  in  his 
not  devife  them  even  to  his  own  heir,  thereby  to  make  him  a  pur-  health ;  that 
chafer,  and  fo  deprive  the  lord  of  the  profits  of  wardfliip,  mar-  ^H^'^l^ ^t 
riage,  and  rehef,  which  were  incident  to  the  feudal  tenure  j  much  temper  of 
lefs  could  he  devife  them  to  a  ftranger,  who  perhaps  might  not  his  mind  hy 
have  ability  of  mind,  or  (Irength  of  body,  though  the  one  was  re-  of\^"  j1f_ 
qulfite  to  affift  his  lord  in  his  courts,  and  the  other  to  defend  his  eafe,  or  by 
perfon  in  the  field.  ^'"''*^''  P"- 

*  lualions,  to 

which  he  was  more  liable  in  his  illncfs  than  at  other  times,     Rol.  Abr.  6o3. 

But  an  eftate  for  years  might  have  been  devifed  at  common  law;  50  AfT  i. 
for  this,  as  now,  was  only  confidered  as  a  chattel,  and,  formerly,  ^^"'  •'^'"■* 
was  of  a  very  fhort  duration. 

The  ftatute  of  32  j^.  8.  c.  i.  which  firft  introduced  this  difpofi-  Plow.  345. 
tion  of  lands  by  will,  requires  that  the  devifor  fhould  have  a  pro-  [('^)  The 
per  title  and  intereft  in  them  for  that  purpofe  ;  and  therefore  if  a  f;^.^\  ^^^^^ 
man  devifes  land  (J),  in  which  he  has  nothing,  and  after  purchafes  ther  the 
them,  fuch  a  devife  is  void,  not  being  within  the  flatute  of  nvillsy  |?"'';  \l 

ri-  r         1        ■  \  in.  ri  Veetiold  or 

for  he  is  not  a  perfon  havmg  [e]  as  the  Itatute  Ipeaks.  copyhold. 

Spring  V.  Biles,  M.  24  Ceo.  3.  B.  R.  1  Term  Rep.  4-! 5-  (^)  I'he  rule  of  law  in  this  cafe  does  not 
depend  upon  the  word  "  having  ;"  but  upon  the  will's  being  in  nature  of  a  conveyance  j  an  appoint- 
nient  of  the  fpeciftck  eftate.     z  Vej.  jua.  477.    Cov  p  yoj 

R  4  Sof 
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Saik.  237.  So,  where  a  man  devifed  to  his  wife  all  fuch  fums  of  money, 
pi.  16.  lands,  tenements,  and  eftate  whatfoever,  whereuf  at  the  time  of 
'I'^'ilf  ^^'  ^^^^  deceafe  he  Ihould  be  poflefled,  and  after  the  making  of  the 
iiMod.iz9.  will  he  purchafed  lands  in  gavelkind,  and  died  without  making 
Fitzgib.  any  j^ew  publication,  it  was  holden  tliat  thofe  new  purchafed  lands 
^d  Cook^"  did  not  pafs  ;  for  they  were  not  fua  at  the  time  of  making  the 
adjudged  in  W'ill,  and  the  conflant  form  of  («)  pleading  is,  that  the  teflator  was 
C.  B  and  feifed,  and  being  fo  feifed,  ^c.  which  at  lead  is  an  evidence  of  the 
B.  r"^  '"  ^^^  •  ^"'^  tliere  is  no  difference  as  to  lands  devifable  by  cultom,  or 
[In  this  cafe  bv  flatutc.  But  fuch  devifc  of  things  perfonal  is  good,  though  the 
of  Buntcr  tcftator  had  them  not  at  the  time  of  making  his  will,  becaufe  they 
the  court  of   go  to  the  cxecutor,  to  whom  the  will  is  only  dire6lory. 

King's  Bench  doubted,  whether  a  chattel  real,  acquired  after  the  making  of  the  will,  would  pafs  by  it ; 
bu  that  doubt  feems  to  have  been  fince  done  away  ;  for  in  Wind  v.  Jekyll,  I'.  Wms.  575.  Lord  Parker 
held,  that  luch  an  intereft  would  clearly  pafs,  and  ftated  the  difference  between  fjceliold  and  perfonal  in- 
terells,  acquired  fubfequent  to  the  making  of  the  will,  to  be,  "  that  with  regard  to  the  real  eftate, 
*'  bough  after  the  making  of  the  will,  fuppofing  that  not  to  pafs,  ftill  tiiere  is  one  in  law  capable  of 
*'  taking  it,  "viz.  the  heir  ;  but  with  regard  to  the  perfonal  eftate,  if  the  executor,  though  made  before 
**  the  acquiiing  thereof,  does  not  take  it,  it  is  uncertain  who  ihall."]  {a)  That  in  pleaaing  a  devife, 
it  muft  be  ftiewn  of  what  eftate  the  devifor  v/is  feifed  at  the  time  of  making  the  will,  Cro.  Eliz.  530., 
and  that  he  died  feifed  of  thateftate.     Mod.  217.     [3  Burr.  1496.] 

39  H.  6.  If  ^.  makes  his  will,  and  thereby  devifes  lands,  and  is  after- 

38.  b.  wards  difl'eifed  and  dies  (b)  before  re-entry,  the  devife  is  (c)  void, 

]Vlod.2i7.  ^  /  ^  ^ 

S.  P.  [^'  Whether  this  point  would  not  be  differently  determined  fince  the  reafoning  of  the  court  in 
Jones  V.Perry,  3  Term  Rep.  93.?]  {b)  But  if  he  re-enters,  the  devife  fliall  be  good,  for  he  was  feifed  ab 
initio.  Salk.  238.  (f)  But  if  the  father  deviles  landb  to  his  youngeft  fon,  and  the  eldeft  fon  knowing 
thereof  enters  into  the  land,  and  diffeifes  the  father,  and  fo  continues  till  the  death  of  the  father,  by 
which  the  will  is  Toid,  yet  becaufe  it  was  made  void  by  deceit  and  covin,  it  (hail  be  made  good  in  Chan- 
cery.    Roll.  Abr.  378.  ^er  Lord  Chancellor,  in  the  cafe  of  Bofwell  and  Emery. 

Chan.,Ca.  j4.  agrees  with  B.  for  the  purchafe  of  copyhold  lands,  which 
39  Ca.  were  furrendered  out  of  court  to  the  ufe  of  J4.,  but  before  admit- 
Bew^fham.  tance  ^.  dies  ;  ^.  was  feifed  of  other  copyhold  lands,  and  after 
aChan.  Ca.  the  faid  contract  with  B.  had  made  his  will,  and  devifed  all  his 
''^-  copyhold  lands  to  J.  S.  It  was  ruled,  that  the  cOpyhold  lands 
G?bben.  '  agreed  for,  pafled  by  the  will  j  for  after  the  agreement:,  the  pur- 
[This point,  chafer  might,  in  equity,  recover  the  land,  and  oblige  B.  to  exe- 
that  lands  ^^.g  ^  Conveyance,  and  till  fuch  conveyance  executed,  the  vendor 
for  at  the  ftood  feifed  in  truft  for  the  purchafer,  as  he  fliould  appoint ;  and 
time  of  therefore  if,  after  articles  agreed  on  for  a  purchafe,  the  purchafer 
"'.^^'"?,,  devifes  the  land,  and  dies  before  a  conveyance  executed,  yet  the 
pafs'by  the  hmd  pafTcch  in  equity  •,  for  though  according  to  the  ilricl  notions 
Will,  and  cf  law  the  devifor  has  not  lands  within  the  ftatute  till  a  convey- 
under  gene-  ^j^^g  j^g  executed,  and  he  thereby  become  feifed  of  them,  yet  after 
fweeping  articles  of  purchafe,  the  purchafer  only  is  confidered  as  mafter 
words,  is  of  the  land,  and  therefore  in  Ul)  equity  will  be  allowed  to  difpofe 

ifS     of'-™- 

cafes.  Milnerv.  Mills,  Mofel.  123.  AlJen  v.  Allen,  7^.  262.  Potter  v.  Potter,  i  Vez.  437.  Gibfon 
V.  Lord  Montfort,  Id.  424.  Nor  wi:l  it  make  nny  difference,  though  the  day,  agreed  upon  for  the  exe- 
cution of  the  contract,  be  fubfequent  to  the  date  of  the  will,  Greenhill  v.  Greenliill,  i  re.  Ch.  320.  if 
the  articles  were  actually  entered  into  before  the  making  of  the  will,  2  P.  Wms.  629.,  and  tl-.ey  be  fuch 
as  a  court  of  equity  would  enforce  in  fpecie.  Potter  v.  Potter,  1  Vez.  437.  j  (t/)  That  an  equitable 
intereft  is  as  well  devifable  as  a  legal  eftate.    2  Vern.  679.  adjudged.     [Potter  v.  Potter,  i  Vez.  437.] 

Abr.  Eq.  Again,  a  treaty  of  marriage  articles  was  entered  Into,  whereby 

175-  p'-  S*  the  fum  of  '700/,  being  the  wife's  portion*  and  700/.  more  added 
ciib.E<i.  °  *"  to 
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to  it  on  the  part  of  the  hufband,  in  all  1400/.,  was  agreed  to  be  Rep.  91. 
laid  out  ill  the  purchafe  of  lands,  to  be  fettled  on  the  hufband  for  ^"^2.  Ch. 
life,  remainder  to  the  wife  for  life,  remainder  to  truftees,  to  fun-  t°°'  ^^'^ 
port  contmgent  remamders,  (^c.  the  marriage  took  effedt,  the  pi.  42. 
hufband  died  without  ifTue,  and  before  any  purchafe  made  purfu-  *  ^1"  ^^'^' 
ant  to  the  articles,  having  firft  devifed  all  his  perfonal  eftate  to  JoMod'Tq. 
the  defendant,  who  was  his  wife,  and  all  his  real  eftate  to  the  528. 
plaintiffs,  who  were  his  nephews,  and  one  of  them  his  heir  at  ^'"2«n  and 
law,  and  made  his  wife  executrix,  but  taken  no  manner  of  notice  creedTy  ^' 
of  the  1400/.     On  a  bill  brought  by  the  plaintiffs  to  have  this  Lord  Har- 
1400/.  as  they  would  have  the  land,  if  the   purchafe  had  been  «^^r^»  ^tid 
made  purfuant  to  the  articles,  (for  the  wife  took  more  by  the  de-  bv  Lord 
vife  than  fhe  would  be  entitled  to  under  the  fettlement,  had  it  tiowper. 
been  made);   it  was  argued,  that  if  it  were  to  be  confidcrcd  as 
lands,  (he  could  not  have  both  ;  the  devife  of  the  perfonal  eftate 
being  more  than  an  equivalent,  and  therefore  a  fatisfa£lion ;  and 
it  was  holden  by  my  Lord  Chancellor,   that,  as  this  cafe  is,   if  a 
purchafe  had  been  made  even  after  making  the  will,  though  at 
law  fuch  lands  would  not  pafs,  yet  in  this  court  there  could  be  no 
queftion  but  the  plaintiffs  would  have  the  benefit  thereof  by  the 
relation  to  the  articles  ;  and  though  no  purchafe  was  made,  yet 
by  the  agreement  the  1400/.   is  to  be  looked  upon  in  a  court  of 
equity  as  a  real  eftate,  and  as  fuch,  muft  go  to  the  plaintiffs. 

A  guardian  by  knight's  fervice  might  have  devifed  the  ward  of  26  E.  3.65, 
the  body  and  land  ;  fo,  of  a  guardian  in  (a)  focage.  ^"^-  ^*"^' 

Abr.  609.      (a)  But  a  fpecial  guardian  appointed  purfuant  to  the  flatute  7  2  Car.  2.  C.  24.  cannot  tranf- 
fer  the  cuftody  of  the  ward,  by  deed  or  will,  to  any  other.     Vaugh.  171^. 

Tenant  (b)  in  tail  to  him  and  the  heirs  of  his  body,  with  rever-  (*)  But  te- 
fion  expedlant  in  fee,  (c)  cannot  devife  the  land  in  fee  to  another,  "■^"cmtail 
though  he  dies  without  iflue,  becaufe  it  is  but  a  mere  {d)  poffibi-  to  a  charity 
lity,  and  not  grantable  or  alfignable.  and  fuch 

devife  /hall 
be  good  by  the  ftatute  of  charitable  ufes,  byway  of  appointment.    Duk.  Charitable  Ufes.  no.    2  Vern. 
453.      (f )  3  !  Air.  3.   adjudged,   but  a  ^  rauoium  added.-  Whether  fuch  a  reverfion  could  be  de- 

vifed by  parol  within  the  cuftonr:,  Styl.  409,  410,  dubltatur.     (</)  But  a  remainder  after  an  eftatc-tail 
may  be  devifed.     2  Aff.  60.     Bro.  Devife,  42.     Fitz.  Aflife,  259. 

A  man  feifed  in  fee  devifed  his  lands  in  truft,  to  fell  part  for  3  Lev.  427. 
payment  of  his  debts,  and  till  his  debts  were  paid,  to  pay  100/.  ^'''fopand 
per  ami.  to  his  natural  daughter  M.  and  after  the  debts  paid,  decreed  ?n' 
300/.  for  her  life  ;  and  if  flie  have  children,  to  convey  fuceeffively  chancery  by 
to  thofe  children ;  but  if  flie  die  without  iillie,  then  to  convey  to  ^^^  '*^''^' 
the  eldeft  fon  and  heir  of  J.  S.  his  nephew,  and  the  heirs  of  his  Treby,c.T. 
eldeft  fon  •,  but  if  he  claim  any  thing  during  the  life  of  M.y  then  and  Fowc), 
both  father  and  fon  to  be  excluded  from  having  any  thing  out  of  j^j^;,    r 
his  eftate.     The  eldeft  fon  of  J.  S.  was  ^.,  who  had  two  fifters,  of  Eiihop 
S.  and  T.     A.  died,  leaving  iliiie  J.^  who  in  the  life  of  M.  de-  and  Foun- 
vifed  the  lands  in  queftion  to  J.  S.  and  died  without  ifTue,  and  Jf^;"J'3'^ "°,"[ 
after  the  death  of  Af.  without  iffue,  the  truftcc  conveyed  to  the  fcemsto  be 
.  fifters  of  A,  and  their  heirs ;  and  it  was  held,  that  this  being  but  fi^'^y  ;«- 

a  mere  '^'^''^'^'^ 
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poflibiiity      a  mere  poflibility  during  the  life  of  Af.  the  devife  was  void,  and 
clothed  wich  the  jji^^^s  ^eii  conveyed  to  the  fillers  of  B. 

an  interelt,  ^ 

is  not  only  defcendible,  but  devifablc.     Selwin  v.  Selwin,  2  Burr.  1 13  i.      1  Bl.  Rep.  222.  251.     Roc 

V.Jones,  I  H.Bl.  30,     3  Tom  Rep.  88. J 


Baker  v. 
Hacking, 
Cro.  Car. 
387,  403. 


Abr.  Eq. 
175,  176. 
Drew  and 
Merry, 
decreed. 


[An  eftate  that  is  turned  to  a  right,  as  a  reverfion  dlfcontinued, 
is  not  within  the  purview  of  the  ftatutes  of  wills.  Thus  v^.  being 
tenant  in  tail,  the  reverfion  to  B.,  they  joined  in  a  leafe  for  life 
by  deed  :  B.  afterwards,  during  the  leafe  for  life,  deviled  the  re- 
verfion, and  died,  and  then  tenant  in  tail  died  without  ifl'ue.  The 
queition  was,  whether  this  devife  were  good  or  not .''  and  this  de- 
pended upon,  whether,  if  tenant  in  tail  join  with  him  in  rever- 
fion in  a  leafe  for  life,  not  warranted  by  the  ftatute,  fo  that  if  be 
a  greater  eflate  than  tenant  in  tail  can  make,  it  be  a  difcontinu- 
ance  of  the  tail  only,  or  a  difcontinuance  of  the  reverfion  alfo  ? 
It  was  holden  to  v/ork  a  difcontinuance  in  both,  and  then  the  de- 
vifor  having  nothing  more  than  a  right  in  the  reverfion,  the  de- 
vife was  void.] 

J.  S.,  who  was  to  have  had  a  confiderable  advantage  by  a  will, 
was  drawn  in  by  fraud  and  falfe  fuggefiions  to  make  a  compofition 
for  his  intereft,  and  to  give  a  releafe  ;  afterwards  J.  S.  being 
fenfible  of  the  fraud,  makes  his  will,  and  thereby  (after  other 
legacies)  he  devifes  all  the  reft  of  his  goods  and  chattels  whatfo- 
cver  to  his  wife,  upon  condition,  that  (he  paid  all  his  debts,  and 
made  her  fole  executrix  ;  and  it  was  held  that  his  right  to  fet 
afide  the  releafe  was  devifable,  and  the  words  proper  for  that 
purpofe. 


(C)   What  Words  pafs  a  Fee  In  a  Will. 


Co.  Lit. 
6.  b. 

Bulft.  222. 
Bendl.  1 1. 
Moor,  57. 
•vide  tit. 
Eftates  in 
Fee-fimpie. 


Roll.  Abr. 
834. 


Cro.  Jac. 
416.     Roll. 
Abr.  5:35. 


A  Lthough  a  fet  form  of  words,  and  the  word  heirs  particularly, 
"^"^  are  necefl^ary  in  deeds  to  convey  an  inheritance,  yet  may  they 
be  difpenfed  with  in  laft  wills,  at  which  time  it  is  prefumed  that 
the  teftator  is  ifiops  concUli.  Hence  great  regard  is  paid  to  the  in- 
tention of  the  teilator,  and  fuch  intention  is  to  govern  in  all  cafes 
where  it  can  fquare  with  the  rules  of  law  ;  therefore,  if  a  man  de- 
vifes lands  to  another  7«/f;/<:Vw/^;«,  ox  mfeodo  fimpHciy  ox  to  him 
and  his  ajfigns  for  ever,  or  to  him  and  his,  or  th^t  fuch  a  one  Jh all  he 
univerfal  heir;  in  all  thefe  cafes,  a  fee  pafles  by  the  will ;  for  it  is 
evidently  the  devifor's  intention  that  the  gift  fliould  continue  be- 
vond  the  life  of  the  devifee. 

So,  if  A.  devifes  land  to  B.  to  give,  fell,  or  do  ivhat  he  pleafcs  ivith 
it ;  thefe  words  by  the  intent  of  the  devifor  convey  a  fee  to  B. 
So,  if  the  words  were  to  B.  or  fanguini  fuo,  they  would  pafs  a 
fee,  becaufe  the  blood  runs  through  the  collateral  as  well  as  lineal 
line. 

A  devife  to  a  man  and  his  fucceflbrs  carries  a  fee ;  for  by  the 
wovd  fuccejfors  is  intended  heirs,  quia  hares  fuccedit  patri. 


8 


If 


5Legacie0  ianti  £)eDire0»  ^51 

If  a  devlfe  be  in  thefe  words,  viz.  I  releafe  all  my  lands  to  A.  and  Bendi.  30. 
his  heirs,  A.  has  a  fee-fimple  ;  for  where  the  (o)  intention  of  con-  ^^^1/,"^^°"" 
veying  appears,  the  law  difpenfes  with  a  form  in  a  wiU.  jhilt bu-ve  iij 

ihluntance,'if  the  lazu  allozis  it,  or  that  J.  S.Jhjll  be  bar  of  my  lands,  thefe  words  are  fufhcient  lo  con- 
vey a  fee.     Hob.  2. 

If  lands  are  devifed  to  ttuftees,  without  any  words  of  limitation  Abr.  Eq. 

to  fupport  the  truft  of  eftates  of  inheritance,  they,  by  implication,  •'J^^;^^^'^" 

muft  have  an  eftate  of  inheritance  fulhcient  to  fupport  the  truft,  the°cafe  of 

for  there  is  no  difference  between  a  devife  to  a  man  for  ever,  and  Shaw  and 

to  a  man  upon  trufls  which  may  continue  for  ever.  pVict^'    ' 

1  Geo.  a.  [Str.  798.  S.  C.  by  the  name  of  Shaw  v.  Weigh.  Fitzg.  7.  S.  C.  Gates  v.  Cooke,  3  Burr. 
1685.  I  Bl.  Kep^  54.3.  S.  C.  Gibfon  v.  Lord  Montfort,  1  Vez.  4  J5.  Chapman  v.  Bliffcu,  Ca.  temp. 
Taib.  145.] 

If  a  man  devifes  land  to  his  wife  for  life,  and  after  her  death  to  Roil.  Abr. 
his  three  daughters,  equally  to  be  divided,  and  if  one  dies  before  'j2- 
the  other,  then  one  to  be  heir  to  the  other,  equally  to  be  divided  ; 
this  laft  claufe  gives  a  fee  to  the  daughters,  for  the  word  heir  is 
nomen  operativiiniy  and  chiefly  in  a  will  fliall  be  taken  in  its  full 
extent,  and  then  it  reaches  the  moft  remote  heir. 

A.  devifes  land  to  his  fon  and  heir,  and  if  he  dies  before  his  age  Sid.  14S. 
of  21  years,   and  without  ifTue  of  his  boily  then  living,  the  re- 
mainder o"er ;  he  furvives  the  21  years,  and  fells  the  land:  the 
fale  was  adjudged  good,  for  he  had  a  fee-fmiple  prefently,  the 
cftate-tail  being  to  commence  upon  a  fubfequent  contingency. 

\i  A.  devifes  land  to  B.  for  life,  the  remainder  to  C,  paying  6  Co.  16. 
feveral  fums  in  grofs,  C.  hath  a  fee,  though  all  the  funis  together  ^'oHier's 
do  not  amount  to  the  annual  rent  of  the  land  •,  for  the  devile  fhall  ^.Vxz.  378.' 
be  intended  for  his  benefit  5  and  if  he  had  only  an  eflate  for  life,  s.  c.  spicer 
he  might  die  before  he  would  receive  the  legacies  out  of  the  land,  ^.-^  ^P'""^- 
and  confequently,  be  a  lofer,  which  could  never  be  the  intention  3!°.  ^nfley 
of  the  teflator  (^)-,  and  therefore,  wherever  there  is  afum  in  grofs  v.Chapman, 
to  be  paid,  the  devifee  hath  a  fee,  though  the  fum  be  not  to  the  ^"'■^-  ^^^;^ 
value  of  the  land.  Lit.  9.  b. 

[Wellock  V.  Hammond.  Cro.  El.  204.  {b)  Yet  even  in  this  cafe  C.  fliall  not  have  the  fee,  if  a  con> 
trary  intention  manifelUy  appear.     Bacon  v.  Hill,  Cro.  El.  497.] 

So,  if  .^.  devifes  to  B.,  in  confideration  that  B.  will  releafe  loo/.  Bendi.  15. 
due  to  him  to  the  executors  of  ^.     B.  has  a  fee-fimple  upon  his 
releafe  of  the  debt ;  for  the  devife  fhall  be  intended  for  his  benefit, 
and  an  eftate  for  life  might  be  determined  before  he  could  receive 
100/.  out  of  the  land. 

If  a  man  devifes  igo/.  in  legacies,  to  be  paid  within  a  year  to  2  Lev.  249. 
feveral  perfons  out  of  land  of  the  value  of  10/.  yearly,  and  then  ^Saik.  685. 
devifes  the  land  to  another,  the  devifee  has  a  fee  in  the  land  ;  for 
though  the  devife  be  not  to  him,  paying  100/.,  yet  fince  he  muft 
take  the  land  fubjeft  to  the  charge  of  the  legacies,  he  muft  have 
a  fee  to  have  any  benefit  by  the  devife. 

But  if  A.  devifes  lands  to  B.^  paying  fo  much,  or  fuch  fums  out  6  Co.  16. 
of  the   profits  of  the  lands,  the  devifee  takes  but  an  eftate  for  ^^^'"^'^^ 
life  J  for  although  he  takes  the  land  charged,  yet  he  is  to  pay  no  {c)  \^2c  is" 
farther  than  he  receives,  and  fo  can  be  no  lofer.  diitiotuon, 

it  iieems,  between  a  devife  to  truftees  to  pay  <<  oul  of  rents  and  profits,  and  out  of  the  anrdiai  leut :  in 

tiis 
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the  former  cafe  they  have  a  power  of  felling  the  cftate,  but  not  in  the  latter.  Per  Bailer,  J.  Doe  v. 
Richards,  3  TermRep.  35c),  60.  Eq.  Ca,  Abr.  tit.  Devifes  (J),  pi.  7,  8.]  Whether  the  word  />i/y. 
ing  out  of  lands  in  general,  and  not  mentioning  any  certain  time,  fo  that  the  lofs  may  appear,  paffes  a 
fee-fimple,  ^  and  ^';Vi;  Hawker  v.  Buckland,  2  Vem.  106.  [from  which  cafe  it  appears  that  it  would 
not  pafs  a  fee-fimple.  J 

Cro.  Car.  So,  If  the   dcvife  had  been  to  B.  paying  an  annual  fum  to 

'58-  another,  this  had  been  an  eflate  for  life,  for  he  may  pay  this  out  of 

Bulft.  194.    t^s  yearly  profits  without  any  lofs  to  himfelf. 

[But  notwithftanding  words  to  the  effedt  in  this  and  the  preceding  palTage  in  the  text,  if  there  are  cir- 
cumftances  in  the  will  from  which  it  can  be  collefted,  that  the  devifor  intended  that  the  devifee  fliould 
take  a  larger  eftate,  fuch  intention  fliall  prevail.  Webb  v.  Hearing,  Cro.  Jac.  415.  Moore,  852.  S.  C. 
Baddely  v.  Leppbgwell,  3  Hurr.  1533.  Frogmorton  v.  Hollyday,  Id.  1618.  Doe  v.  Woodhoufe, 
4TeimRep.  8g.  Lee  v.  Withers,  Sir  T.  Jones,  107.  And  fo,  on  the  other  har.d,  where  lands  arc 
charged  with  a  grofs  fum,  yet  fuch  charge  will  not  carry  an  eftate  in  fee  without  any  words  of  limita- 
tion, if  an  exprefs  eftate  for  life,  or  an  exprefs  eltate-tail  is  given  in  terms  by  the  will.  Doe  v.  Fyldes, 
Cowp.  840.     Denn  v.  Slater,  5  TermRep.  357.] 


Goodright 
•V.  Stocker, 
5  Term 
Rep.  13. 
Andrew  v. 
Southoufe, 
5  Term 
Rep.  292. 

Doe  V. 
Richards, 
5  Term 
Rep.  356. 

Villiers  v. 
Villiers, 
Barnard. 
Can.  307. 


Canning  v, 
Canning, 
JVlofel.  240. 


Denn  V. 
Mellor, 
5  Term 
Rep.  558. 
The  parties 
being  diffa- 
tisfied  with 
this  d€ci- 


[But  a  devife  of  a  houfe  to  A.y  "  paying  yearly,  and  every 
"  year,  out  of  the  faid  houfe,  the  fum  of  ijj-.  to  B."  will  pafs  a 
fee. 

So,  a  devife  of  teflator's  lands  to  W.^  and  all  his  intereft  in  the 
eftates  of  J.  C.  deceafed,  to  L.  A.  for  life,  and  after  L.  A's  de- 
ceafe,  to  E.  -S.,  charged  with  an  annuity  to  J.  T.  for  life,  gives  a 
remainder  in  fee  to  E.  S. 

So,  a  devife  of  all  the  reft,  refidue,  and  remainder  of  the  devi- 
for's  lands,  hereditaments,  goods,  chattels,  and  perfonal  eftate, 
"  his  legacies  and  funeral  expences  being  thereout  paid,"  conveys 
the  fee  to  the  devifee,  by  reafon  of  the  words  thereout  paid. 

A.  having  a  fee-fimple  in  a  light-houfe,  and  a  term  for  99  years 
in  lands  adjoining  to  it,  devifed  to  his  fon  H.  and  his  afligns,  all 
his  eftate  and  intereft  in  the  light-houfe,  mefluages,  lands,  and 
tenements,  and  appurtenances  thereunto  belonging,  upon  truft, 
that  he  pay  out  of  the  rents  and  profits  of  the  term,  during  the  re- 
mainder thereof,  200  /.  per  annum.  H.  takes  a  fee-fimple  in  fuch 
parts  of  the  premifes  wherein  the  teftator  had  a  fee,  and  a  term 
in  the  other  part. 

Where  the  words  of  a  will  were,  *'  all  the  reft,  refidue,  and 
*'  remainder  of  my  mefluages,  lands,  or  hereditaments,  whatfo- 
"  ever  or  wherefoever  unbequeathed,  after  my  juft  debts,  legacies, 
*'  and  funeral  expences  are  fully  fatisfied  and  paid,  I  give  to  my 
**  executors,  in  truft  for  my  daughters ;"  it  was  adjudged,  that 
the  executors  took  only  an  eftate  for  life  ;  the  words  '•^  alltherefl" 
^c.  comprehending  the  particulars  only,  not  the  eftate  ;  and  the 
fubfequent  words  amounting  to  no  more  than  a  charge  in  equity : 
that  the  court  were  not  neceflarily  called  upon  to  enlarge  the 
eftate  to  the  truftees  ;  for  the  truft  being  only  for  daughters,  it 
may  be  underftood  to  be  only  for  the  lives  of  the  truftees. 

So,  where  the  words  were,  "  all  the  reft  of  my  lands,  tene- 
"  ments,  and  hereditaments,  either  freehold  or  copyhold,  what- 
**  foevcr  and  wherefoever,  and  alfo  all  my  goods,  chattels,  and  per- 
**  fonaleftate,  of  what  nature  or  kind  foever,  after  payment  of  my 
**  juft  debts  and  funeral  expences,  I  give,  devife,  and  bequeath  the 
"  fame  unto  my  wife  5.  C.  j  and  I  hereby  nominate  and  appoint 

"  her 


<*  her  my  faid  wife  fole  executor  of  this  my  will,"  it  was  adjudg-  Con,  another 
ed,  that  the  wife  took  an  eflate  for  life  only  ;  for  though  the  real  ejeftment 
eftate  be  charged  with  the  payment  of  debts  and  funeral  expences,  a^^j  a'^°fpfcial 
if  the  perfonalty  be  infufficient  for  that  purpofe,  yet  there  are  no  verdia 
words  charging  the  eflate  in  the  hands  of  the  wife  with  the  pay-  f"""<i>  '•» 

r    1     i-      1    1  ^  '■    ^      order  that 

ment  or  thole  debts.  the  cafe 

might  go  up  to  the  Houf^;  of  Lords.     But  the  fafts  being  the  fame,  the  court  of  K.  B,  gave  judgment 
as  here,  without  argument.     6  Term  Rep.  175, 

So,  where  a  teftator  gave  "  all  his  lands,  tenements,  and  mef-  Merfon  v.- 
".  fuages  whatfoever,  after  debts  and  legacies  paid,  and  funeral  Biackmore, 
*'  expences  were  difcharged,  to  his  brother-in-law,"  it  was  holden,  ^       *  ^ 
that  only  an  eftate  for  life  pafled  j  for   though  it  be  true,  that 
where  a  grofs  fum  is  to  be  paid  out  of  lands,  it  gives  a  fee  to  the 
devifee  of  thofe  lands  ;  yet,  here,  the  debts  are  not  in  all  events 
charged   upon  the  real   eftate,  but  only  contingently,  if  the  per- 
fonal  eftate  ftiould  be  deficient  •,  and  therefore  it  does  not  come 
up   to  thofe  cafes  where  a  grofs  fum  is  to  be  paid  out  of  land, 
and  confequently,  gives   no  more  than  an  eftate  for  life  to  the 
devifee.] 

If  a  man  devifes  to  his  younger  brother,  all  his  lands,  tenements,  Ackland  t. 
and  hereditaments,  and  all  his  perfonal  eftate,  and  whatever  elfe  Acklaod, 
he  hath  in  the  world,  and  makes  him   executor,  defiring  him  to  saiic.  aig. 
pay  his  debts  and  legacies  ;  the  devifee  hath  a  fee-fimple  by  thefe  pi  18.  S-C. 
words.'  ^y '*'%""",! 

or  Hoplewell 
and  Ackland.  [Spicer  v.  Spicer,  Cro.  Ja.  527.  S.  P.  In  the  cafe  of  Hopewell  v.  Ackland  it  vvas  fettled, 
that  the  word  hei-editarr.erds  will  not  pafs  a  fee  in  a  will,  for  that  in  the  ftatute  of  wills  it  is  evidently  op- 
pofed  to  an  eftite  of  inheritance,  the  words  of  the  ftatute  being  "  any  p.-rfon  having  manors,  lands, 
tenements,  and  hereditaments  of  eftate  of  inheritance."  See  ace.  Canning  v.  Carming,  Mofel.  24Z. 
Denn  v.  Miller,  5  Term  Rep.  55S.] 

If  a  man  devifes  50/.  to  be  paid  in  three  months,  and  all  the  aVem.  564. 

reft  and  refidue  of  his  real  and  perfonal  eftate  whatfoever  he  gives  Murray  and 

to  his  dearly-beloved  wife,  whom  he  makes  fole  executrix  j  by  ch.  2*64. 
thefe  words,  the  wife  has  a  fee-fimple  in  the  lands. 

So,  where  the  teftator,  being  feifed  of  copyhold  and   freehold  4  Mod.  89. 

lands,  devifed  all  the  reft  of  his  eftate,  whether  freehold  or  copy-  ^^°y'-  3+^- 

hold,  to  his  wife  and  children,  equally  to  be  divided  between  them ;  Abr.  i??.' 

it  was  holden,  that  the  word  e/Iate  muil  fignify  the  intereft  he  had  pi  16. 

in  the  land,  and  fo  pafs  a  fee.  [The  words 

'                  r  *■*  all  my  te- 
nant-right eftate''''  pafs  a  fee.     Wilfcn  v.  Robinfon,  2  Lev.  fji.      i  JVfod.  ico.      3  Keb.  iSo.  245.     So, 
all  the  reft  of  his  eftate.     Cliffe  v.  Gibbons,  zLd.  Raym.  1324-]     If  a  man  devifes  lands  to yi?.  for 
life,  and   after  his  dsctafe,  the  whole  remainder  of  thefe  lands  to  5.,  thefe.  words  pafs  a  fee  in  the  re- 
mainder to  B.  by  the  manifeft  intention  of  the  teftaror.     Lut'.v.  762. A  devife  of  all  a  man's  real 

and  perfonal  eftate  pafles  a  fee  in  the  real  eftate,  adjudged  between  the  Countefs  of  Bridgwater  and  Bolton, 
Salk.  236.  pi.  15.  6Mod.  106.  S.  C.  adjudged,  and  largely  debated. — [And  the  opinion  of  the  court 
in  this  cafe  of  Bridgewiter  v.  Bolton,  that  the  word  "  eftate"  in  a  will  of  itjtlf  ^■aiisi  a  fee,  has  beencjn- 
iirmed  by  feveral  fubftquent  cafes.  So  far  indeed  from  its  being  necelTary  to  inferc  words  of  inheritancs 
in  order  to  give  it  this  operation,  words  of  reftraint  muft  be  adJed  in  order  to  carry  a  lefs  eftate ;  for  it 
IS  gcKus generaUff'tnum.  Bsrry  v.  Edgeworth,  ;V|/Vj.  Ibbeticn  v.  Beckwith,  Ca.  temp.  Talb.  157.  Tan- 
ner V.  Morfe,  Id.  2S3.  3  P.  V/ms.  295.  S.  C.  by  the  name  of  Tanner  v.  Wife.  Tuffnell  v.  Page, 
Barnard,  9.  2  Atk.  57.  Ridout  v.  Pain,  3  Atk.  486.  i  Vez.  1 1.  S.  C.  Baillis  v.  Gale,  2  Vez.  48. 
Sc.  tt  V.  Alberry,  Com.  Rep.  337.  Macacree  v.  Tail,  Ambl.  181.  Stiles  v.  Walford,  »B1.  Rep.  938. 
Hurtt  V.  Earl  of  VvUnchelfea,  2  Burr.  879.  Holdfaft  v.  Marten,  i  Term  Rep.  41 1.  Fletcher  v.  Smiton, 
zTemRep.  656.  Doe  v.  Chapman,  1H.BI.223.  And  the  word '<  eftates"  is  equivalent  to  "  eftate.'* 
Fletcher  V.  Smircn,  2  Term  Rep.  65'i.  Tilley  v.  Simpfon,  /</.  6^9.  n.  Under  a  five>V'"g  claufe  of 
<f  all  the  remainder  a:.d  refidue  of  the  teftator's  efteiSs,  both  real  and  perfonal,"  a  fee  in  lanJi  will  pafs. 

Hoian 


the  Rolls. 
2  P.  Wms 
524.  S.C, 
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Hogan  V.  Jackfon,  Cowp.  299.     So,  a  devife  of  "  all  1  am  worth"  willcarry  a  fee.  Huxtep  v.  Broomsn, 
I  Br.  Ch.  Rep.  437. 

Abr.  Eq.  ^.,  a  young  lady,  who  was  in  eight  days  time  to  be  married  to 

^7^-  ^^"y  tlie  defendant,  being  taken  ill,  made  her  will,  and  after  feveral 
worth.  '  fpeciiick  and  pecuniary  legacies,  devifes  in  thefe  words  :  Item,  I 
Pach.  1729,  give  and  bequeath  all  my  land  and  ejlate  in  Upper  Catefby  /;/  Nor- 
decreed  at  thamptonfhire,  ivith  all  their  appurtenances,  to  William  Edgworth  of 
St.  Margaret's,  Kfq.  and  made  him  and  Mrs.  Rndge  executors  and 
refiduary  legatees,  and  died  feifed  of  a  real  eftate  of  the  value  of 
200/.  per  ami.  and  poflefl'ed  of  about  3000  /.  perfonal  eftate,  leaving 
the  plaintiff's  wife,  who  was  her  fifter  and  heir.  The  only  queftion 
was,  whether  the  defendant  had  an  eftate  in  fee,  or  only  for  life  ? 
It  was  agreed,  that  a  devife  of  all  his  eftate  would  have  pafled  a 
fee  •,  but  a  difference  was  endeavoured  between  fuch  a  devife  of 
all  his  eltate  generally,  and  a  devife  of  all  his  eftate  at  fuch  a  place, 
that  this  was  only  a  defcription  of  the  place  where  the  eftate  lay, 
and  no  devife  of  the  intereft  M'hich  he  had  in  that  eftate,  farther 
than  for  life  ;  and  It  was  agreed  clearly,  that  a  devife  of  all  his 
lands  would  pafs  only  an  eftate  for  life,  and  not  the  eftate  in  fee 
which  he  had  in  thofe  lands.  But  the  mafter  of  the  Rolls  was 
clearly  of  opinion  that  he  had  an  eftate  in  fee,  becaufe  the  lands 
paffed  by  the  firft  words,  and  the  intereft  in  thofe  lands  by  the 
fecond  •,  and  if  the  word  ejlate  meant  nothing  more  than  the  lands, 
it  would  be  ufelefs  :  but  if  the  devife  had  been  of  all  his  lands  or 
eftate  at  fuch  a  place  (a),  he  thought  that  would  not  have  paffed  the 
fee,  but  would  have  been  taken  ^according  to  the  common  accept- 
ation for  his  lands  at  fuch  a  place  ;  but  as  this  was,  it  muft  be  a 
fee,  and  decreed  accordingly. 

But  where  a  man  feifed  of  Black  Acre  in  fee  by  mortgage,  which 
was  forfeited,  and  of  White  Acre,  as  his  own  inheritance,  devifed 
White  Acre  to  his  brother,  and  then  devifed  all  the  refidue  of  his 
goods,  leafes,  mortgages,  eftates,  debts,  ready  money,  and  other 
goods,  whereof  he  was  poffeffcd,  after  debts  and  legacies  paid,  to 
his  wife,  and  made  her  executrix,  and  died  ;  it  was  holden,  that 
this  was  no  devife  in  fee  to  the  wife,  of  the  mortgaged  land  ;  for 
the  word  ejlate  is  coupled  here  with  chattels,  which  fliew  that  he 
meant  only  eftates  for  years,  and  the  rather,  becaufe  the  words 
ivhereof  he  luas  poj'tjjed  fhew,  that  he  intended  only  to  give  her 
chattels,  and  the  mortgage-money,  and  not  the  inheritance  of  the 
land. 

[So,  where  a  devife  was  in  thefe  words,  **  All  thofe  my  freehold 
**  lands  and  hop-grqunds,  with  the  meffuages  or  tenements, 
**  barns,  ^c.  now  in  the  tenure  or  occupation  of  the  widow  Z.., 
*'  and  all  other  the  reft,  refidue,  and  remainder  of  my  eftate, 
"  confifting  in  ready  money,  plate,  jewels,  leafes,  judgments, 
"  mortgages,  ^c.  or  in  any  other  thing  whatfoever  or  wherefo- 
**  ever,  I  give  unto  A.  H.  and  her  affigns  for  ever ;"  Lord  Hard- 
'Kncke  held,  that  the  word  ejlate  in  this  claufe  would  not  pafs  the 
refidue  of  the  real  eftate,  for  that  being  coupled  with  things  that 
are  perfonal,  it  muft  be  reftrained  to  perfonals. 

ana  perfonal 

property,  a  devife  "  of  all  the  reft  and  refiJue  of  his  eftate,  of  what  nature  or  kind  foever,"  will  include 

real 
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real  as  well  as  perfonal  eftate,  though  accompanied  with  limitations  peculiarly  applicable,  and  ufually 
applied  to  the  latter  only.     Doe  v.  Chapman,  i  H.  Bl.  213. 

A  teftator  wills  that  his  lands  (hall  go  to  his  two  younger  bro-  Rogers  v. 
thers  R.  and  Af.y  to  be  divided  between  them  ;  and  if  R.  {hould  ^""'sg'' 
have  no  iflue  mail,  then  his  whole  lands  and  eilate  (hall  go  to  Af.     "  '^•^^°' 
in  tail  male,  he  p  lying  200  /.  to  the  daughters  of  R.  after  the  fame 
eftate  {hall  fall  to  him  ;  and  if  AI.  fliall  have  no  ilTue  male,  then 
his  lands  fliall  go  to  his  nephew  T.  and  bis  heirs,  he  pacing  200/. 
to  the  daughters  of  R.  and  AI.  refpeclively  after  the  eftate  fhall 
fall  to  him  ;  and  if  T.  have  no  iffue  male,  then   **  his /aid  ejlati^ 
fhall  go  to  the  daughters  of  R.  and  71-/. ;  and  if  they  have  none, 
then  to  the  daughters  of  T.  .  and  if  he  have  none,  then  to  the 
teflator's  heirs.     An  eftate  for  life  only  paflcs  to  the  daughters  of 
R.  and  Al.t  the  word  "  eftate^  being  here  defcriptive  only. 

By  this  devife,  viz.    *'  I  give  and  demife  to  A.^  her  heirs  and  Right  v. 
"  alhgns  for  ever,  all  my  lands  at  i?.,  and  I  give  and  bequeath  to  Sidebotham, 
*'  A.  aforefaia  all  my  lands  at  C."     A.  only  takes  an  eftate  for     °"2'759- 
life  in  the  lands  at  C.,  and  the  reverfion  defcends,   although  the 
will  begin  with  thefe  introdudlory  words,  ''  For  thofe  worldly 
•*  goods  and  eftates  wherewith  it  hath  pleafed  God  to  blefs  me," 
and  contain  a  legacy  of  i  j-.  to  the  heir  at  law. 

bo,  though  a  will  begin  with  like  introductory  words,  and  then  Denn  v. 
the  teltator  gives  all  his  freehold  tenement  lying  in  G.  to  A,^  j8.,  ^^^^"^ 
and  C,   '<  to  them  myfijlersfons"  and  then,  among  fcveral  pecu-         P*    j?-, 
niary  legacies,  leaves  10  /.   to  his  heir  at  law,  A.^  B.y  and  C.  take 
only  for  life,  and  the  reverfion  defcends. 

So,  whe  e  .Inhere  are  fimilar  introductory  words,  and  the  tefta-  Rights. 
tor  gives  his  houfe  to  a  younger  fon  S.,  and  after  the  death  of  S.  ^""e"». 
to  A.  and  ^.,  fons  of  5.,  and  a  legacy  of  one  fhilling  to  the  huf-  iCeo.  5. 
band  of  his  heir'at  law,  4'  and  B.  take  only  for  life,  and  the  re-  cited  in 
verfion  defcends.  ^''"s'-  76'- 

So,  if,  after  a  limilar  introduGion,  the  teftator  gives  all  his  real  Roe  v.  BoU. 
eftate  to  his  wife  for  life,  and  to  his  fon  P.  after  his  wife's  death,  |°"'  ^  ^'" 
all  his  land  at  W.,  anc,  among  feveral  legacies,  5  x.  each  to  all  andbougi.* 
his  grandchildren,  among  whom  was  his  heir  at  law,  P.  fhall  761. 
only    take   the    laud   at    IV.  for   hfe,    and    the   reverfion   fhall 
defcend. 

So,  if  after  the  like  words  in  the  preamble,  the  teftator  gives  to  Frogmorton 
W.  TV.  his  nephew  two  houfes  at    S.,  with  a  croft  and  appur-  ^'■^H^^^* 
tenances  belonging  to  them,  now  in  the  occupation  of  A.  and  B.^ 
and  further  directs  that  the  faid  houfes  fhould  not  be  entered  up- 
on by  the  devifee  till  after  the  deceafe  of  his  executor,  W.  W.  takes 
only  an  eftate  for  life. 

And  yet  introdudtory  words  to  this  efFedt  are  material  in  the  Ibbetfonv. 
conftrudion  of  fubfrquent  devifes.  Beckwith, 

1  t  a.  temp. 

Taib.  160.     Maudy  v.  MauJy,  Ca.  temp.  Hardw.  143.     Goodright  v.  Stocker,  5  Term  Rep.  13. 
Gulliver  V.  Po^.itz,  3  Wiif.  141.     Hognn  v.  Jackfon,  Cowp.  3:6. 

One  devifes  thus,    "  As  touching  triy  worldly  e/late,  I  devife  the  Loveacres 
«'  fame  as  follows  :  I  give  to  my  wife  E.  AI.  5  /.  to  be  paid  year-  J.^J^'^'l^'^^ 
"  ly  out  of  my  eftate  at  G.,  arid  alfo  one  part  of  the  dwelling-      '^^'  '^  ' 

"  houfs, 
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£egaciej9f  anti  Debifejef. 


Grayfon  v. 

Atkinfon, 

lWUf.333 


'*  houfe,  with  as  much  wood-croft  home  at  her  as  fhe  (hall  have 
"  need  of,  by  her  executors  hereafter  named.  Item^ta  my  fon  T.  M. 
*'  and  daughter  E.  5/.  each,  to  be  paid  twelve  months  after  my 
**  deceafe.     Item,  to  my  fons  T-  M.  and  R.  AI.,  whom  I  make 

*'  my and  ordain  my  fole  executors,  all  my  lands  and  tene- 

**  ments,  freely  to  be  enjoyed  and  pofleffed  alike."  T.  M.  and 
R.  M,  are  tenants  in  common,  and  take  a  fee. 

So,  where  after  introdudlory  words  to  that  effe£l:,  a  teftator 


Smith  V. 
Coffin,  zH 
.B1.4H- 


gave  feveral  legacies  to  A.,  and  diredled  him  to  fell  all  or  any  part 
of  his  real  or  perfonal  eftate  for  the  payment  of  his  debts  and  lega- 
cies, and  defired  three  perfons  to  afTift  him  in  the  fale  thereof,  and 
to  be  fupervifors  of  his  will ;  and  after  giving  feme  pecuniary  le- 
gacies to  others,  concluded  with  this  refiduary  devife :  "  As  to  all 
**  the  reft  of  my  goods  and  chattels,  real  and  perfonal,  moveable 
•*  and  immoveable,  as  houfes,  gardens,  tenements,  my  thare  in  the 
*'  copperas  works,  ^c.  I  give  to  the  faid  A"\  It  was  holden  that 
a  fee  pafled  to  A. 

So,  where  a  teftator  reciting,  **  As  to  fuch  worldly  eftate  as 
*'  God  has  pleafed  to  blefs  me  with,"  made  a  provifion  for  his 
heir  at  law,  and  devifed  "  all  the  reft  and  refidue  of  his  goods 
*'  and  chattels,  rights,  credits,  perfonal  and  teftamentary  eftate 
*'  whatfoever  to  B.,  for  his  own  ufe,  benefit,  and  difpofal,"  it 
was  holden,  that  B.  took  an  eftate  in  fee  in  the  lands  of  the 
teftator,  for  the  refiduary  claufe  is  commenfurate  with  the  in- 
trodu£lory  claufe.] 

A.  devifed  his  houfe  or  tenement,  wherein  J.  S.  dwelt,  called 
the  IP^hite  Swan  in  Old-Jireety  to  J.  N.  for  ever  -,  this  carries  the 
(a)  fee-fimple,  and  though  J.  S.  had  but  a  feparate  apartment  ia 
the  houfe,  and  the  other  rooms  were  inhabited  by  other  perfons, 
yet  the  whole  houfe  paffed,  becaufe  the  houfe  in  which  he  dwelt 
was  devifed,  and  that  houfe  was  called  the  White  Swan,  which 

vifesinthefe  fign  extending  to   the  whole  houfe,  (hews   the   intent  of  the 

•"JH;;;:,!.  devifor. 

*«  ty,  and  confirm  all  my  eftate,  right,  title,  and  intereft  which  I  now  have,  and  all  the  term  or  terms  of 
*•  years  which  I  now  have,  or  may  have  in  my  power  to  difpofeof,  after  my  death,  in  whatever  [  hold  by 
**  leafe  from  J.  P.,  and  alfo  the  houfe  called  the  Bell  Tavern,  to  5."  it  was  holden  by  three  judges 
againft  Holt,  that  the  devifee  took  an  ertate  in  fee  in  the  Bell  Tavern.     Salk.  234.     3  Wilf.  419. 


Cro.  Car. 
129.  Cham 
berlain  and 
Turner. 
Jon.  195. 
Dyer,  357. 
in  marg'ine. 
(a)  A.  de 


(D)  What  Words  create  an  Eftate-Tail,  or  for  Life. 

A  ND  here  the  former  rule  will  hold  good,  that  the  intent  of  the 
■^^  devifor  will  fupply  the  want  of  thofe  words  which  are  ne- 


Bro.  tit. 
Devife,  i. 

g,  i,.  *  ceffary  in  a  conveyance  at  common  law  *,  and  therefore  [b),  if  A, 
25.3.  27.3.  devifes  land  to  B.  and  his  heirs  male,  the  law  will  fupply  thefe 
Vent  V'*8     words,  of  his  body,  and  make  it  an  eftate-tail. 

229.  vide  head  of  Eftates-tail.  (^)  But  a  devife  cannot  diredl  an  inheritance  to  defcend  againft  the 
rules  of  law  ;  and  therefore  in  this  cafe,  MB.  hath  ifl"ue  a  daughter,  who  hath  iflue  a  fon,  he  fliall  never 
inherit;  for  the  rule  is,  that  whoever  claims  as  heir  in  tall-male,  muft  convey  his  defreut  wholly  by 
heirs  male.     Roll.  Abr.  835.     Vent.  azS.  -vide  tit.  Defceiit. 

aVern. 766.       So,  a  devifc  to  one  znA femini fuo  creates  an  eftate-tail:  fo,  if 
Abr,  Eq.      jgjjjg  jjyg  devifed  to  one,  and  if  he  die  before  iflue,  or  if  he  depart, 
n  not 
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hot  leaving  [a]  iffue,  or  if  he  die,  not  having  a  [b)  fon,  ail  thefe  (a)  Ami  \t 
limitaticns  create  an  eftate-tail.  it  fhaU  pieafc 

n   L  r       L  God  to  take 

my  fon  R.  before  he  ftall  have  ifTue  of  h's  body,  fo  that  the  lands  defcend  to  his  brother,  this  is  in  citdic- 
tail.     Owen,  29.  adjudged,     i^b)  For  ihe  ■fjotdfon  is  ss/Sfs  colkEli-vum.     Vent.  231. 

But  if  a  man  devifes  lands  to  another  without  more  words,  this  Co.  Lit.  9, 
is  but  an  eftate  for  life  ;  and  if  the  devifs  had  gone  farther,  viz.  to  ^-   f-'^^- tit. 
hhn  and  his  q/Jigns^  thefe  words,  of  themfelves,  had  not  enlarged  Roii^Ab^r!* 
the  eftate  ;  but  if  it  had  been  to  him  and  his  afGgns  forever,  it  had  S34.. 
been  a  fee. 

HA.  devifes  lands  to  his  elded  fon  J.  S.  and  the  heirs  male  of  toCo.  78. 
his  body  for  the  term  of  500  years;  provided  if  he,  or  any  of  his  ^°;,'''773. 
iflue  male,  alien  the  premifes,  then  to  remain  over,  this  is  an  eftate- 
tail,  and  the  limitation  for  500  years  void ;  for  though  generally  a 
devife  to  a  man  and  the  heirs  of  his  body,  for  1000  years,  is  a 
term,  and  not  an  inheritance  ;  yet,  here,  the  teftator's  intent  was, 
that  it  Ihould  be  an  inheritance,  becaufe  by  the  provifo  he  took 
care  to  advance  the  ilTue  of  J.  S.,  but  if  it  fliould  be  a  term,  then 
by  the  defcent  of  the  Inheritance  on  J.  5.,  the  term  would  be 
merged,  and  the  iflues  would  be  unprovided,  for  'J.S.  might  alien 
the  eflate. 

A.  feifed  in  fee  of  a  houfe  and  lands  belonging  to  it,  devifes  the  Roll.  Abr* 
moiety  of  the  houfe  to  his  wife  for  life  5  item,  he  devifes  the  other  ^34- 
moiety  of  the  houfe  to  his  fecond  fon  ;  zVcv//,  he  devifes  the  faid 
houfe,  and  all  the  lands  belonging  to  it,  to  his  fecond  fon ;  yet  the 
fon  took  but  an  eftate  for  life  ;  for  the  fecond  devife  to  the  foil 
had  its  efFetl  by  conveying  that  moiety  of  the  houfe,  and  the  land 
"which  he  had  not  by  the  firft  devife,  and  there  are  no  words  in  the 
will  to  create  a  larger  eftate. 

A.  having  iflue  two  fons,  devifes  Black  Acre  to  the  eldeft,  and  Cro.  Ellr. 
White  Acre  to  the  younsjeft  ;  and  if  either  of  them  died,  his  acre  ^^S- 

n  T  I  ^        r         •  i    r        i  i       •  r    i    /»         -  •  -I        U)  If  lands 

mould  go  to  the  lurvivor,  and  farther  cieviied  (havmg.  two  oaugh-  are  devifed 

ters)  to  each  of  them  loj-.  it  was  adjudged  the  fons  took  but  an  to^^.  andj?. 

eftate  for  life;  for  though  the  confideration  generally  gives  a  fee,  !'^" ji ^ '° ''" 

yet  where  there  are  exprefs  words  to  determine  the  intent  of  the  they'ha've 

devifor,  (which  is  always  the  rule  In  wills)  there,  the  devife  ftiall  butcftates 

be  (c)  conftrued  accordingly  ;  and  here,  it  is  provided,  that,  after  [^j  ''3'  *°' 

the  death  of  either  of  them,  the  furvivor  fhould  have  both  acres,  n-.ean  no 

which  declares  his  intent,  that  they  ftiould  have  It  but  for  life,  ^'^^e  than 

jiotwithftanding  the  fums  appointed  to  be  paid  to  the  daughters,  fhouidreve. 

rally  occupy  the  land.     Rdl.  Abr.  834« 

If  A.  devifes  land  to  his  fon  B.,  and  if  he  hath  iffue  male  of  his  9  Co.  laS. 
body  lavv'fully  begotten,  then  that  iffue  to  have  It,  and  if  he  hath  y''^^?'^^' 
no  iffue  male,  then  to  others  In  remainder  ;  by  this  devife  B.  hath  poiiex.  487. 
an  eftate-tail ;  for  where  the  devifor  faith,  if  he  have  no  Iffue  of 
his  body,  then  it  (hall  i-emain  over,  that  is  as  much  as  if  he  had 
faid,  If  B.  dies  without  iffue  male,  which  had  been  fufHcient  to 
create  an  eftate-tail  in  him. 

A.  having  two  fons,  B.  and  C,  devifed  Black  Acre  to  B.  and  his  Cro.  Jao. 
heirs,  and  White  Acre  to  C.  and  his  heirs,  and  farther  willed  that  ^^^  j^^^. 

Voi..  IV,  S  the 


and  Cowley,  the  fufvlvor  of  them  fhould  be  heir  to  the  other,  if  either  of  tlieitl 
s""s^"'^^8    *ii^d  without  iflue :  though  the  firft  words  are  fufficient  to  pafs 
*  *  '  an  eftate  in  fee,  yet  the  fubfequent  words  corretSl  them,  and  paf$ 
only  an  eftate-tail,  and  the  remainder  in   fee  is  not  contingent, 
but  executed,  each  fon  being  tenant  in  tail  of  the  part  to  him  de- 
vifed,  with  the  remainder  to  the  furvivor  in  fee. 
Cro.  Jac.  A  man  devifed  all  his  free  lands  to  his  wife  for  life,  and  after 

^*du^*"^  her  death  to  -<^.,  B.,  and  C,  his  three  daughters,  equally  to  be 
ball.  Roil,  divided  ;  and  if  any  of  them  die  before  the  other,  then  the  others 
Abr.  836.  to  be  her  heirs,  equally  to  be  divided  ;  and  if  they  die  without 
Poiiex.  4S7.  iffue^  tj^en  to  others  named  in  the  will :  adjudged,  that  the  daugh- 
ters had  an  eftate-tail. 
.  Noyj  64.  So,  where  the  devife  was  to  a  man  and  his  heirs,  and  if  he  die 

RolY'ibr*  w^^^^oiit  iflue,  that  then  the  land  fliould  go  to  A.  and  B.  or  the  fur- 
835/  *  vivor  of  them-,  adjudged  an  eftate-tail  in  the  firft  devifee  ;  for  in 
(«)  wberea  thcfe  cafes,  the  {a)  extent  of  the  word  heirs  is  confined  to  the  de- 
hndto!^!'*  fcendants  or  iflue  of  the  body  of  the  devifee,  fince  otherwife  the 
his  fon  for  limitation  over  cannot  veft  according  to  the  intent  of  the  devifor, 
ever,  and       for  even  in  wills  they  will  not  allow  a  limitation  of  a  fee  upon  a 

after  his  de-    f^ 

ceafe  the  ^^^' 

remainder  to  his  heir  male  for  ever,  with  other  remainders  over,  it  was  holden  *n  eftate-tail  in  ^. ;  for 

though  the  firft  devife,  being  to  him  forever,  would  give  him  a  fee-fimple,  yet  the  fukfequent  words  to 

hit  hiir  male,  fliew  what  fort  of  inheritance  the  devifor  intended  him.    Bulft.  219  to  223.    Whiting  ani 

Welkins.     Roll.  Abr.  836. 

Roll.  Abr.         If  a  man  devlfes  land  to  his  wife  for  her  life,  and  after  to  her 

*-^7-  fon,  and  if  he  dies  v/ithout  iflue  having  no  fon,  that  then  J.  S. 

(hall  have  it ;  the  fon  by  this  devife  takes  an  eftate  in  tail  male, 

for  though  the  devife  to  the  fon,  and  if  he  dies  without  iflue,  had 

been  a  good  tail  general,  yet  when  the  devifor  went  further  and 

faid,  having  no  fon,  he  thereby  explained  what  iflue  he  intended 

Ihould  inherit  the  land,  and  limited  it  to  the  iflue  male. 

Cro.  Car.  A.y  having  ifl'ue  B.  and  C,  devifed  fome  of  his  lands  to  B.  his 

185.  Spal-    (.]f|g(^  fon,  and  the  heirs  of  his  body,  after  the  death  of  his  wife, 

Bulft.  230!    and  if  B.  died,  living  his  wife,  then  to  C.  his  fon  ;  and  devifed 

S.  C.  other  lands  to'C.  his  fon  and  the  heirs  of  his  body,  and  if  he  died 

^Le*  *^°'    without  iflue,  then  to  remain  over  ;  B.  died  in  the  life  of  the  wife, 

s.  P. '  I  P.    yet  adjudged  that  C.  could  not  enter  into  the  land,  while  any  ifl~ue 

Wais.427.    of  B.  remained  •,  for  the  words,  j/'B.  died  living  the  luifsy  did  not 

\5"ms  ^6    abridge  the  eftate-tail  which  was  given  by  the  former  words,  be- 

S.P. '  Ld.    caufe  the  teftator  could  not  be  fuppofed  to  intend  to  prefer  a 

Raym.  524.  younger  fon  before  the  ifliie  of  his  eldeft,  efpecially,  wlien  he  had 

*'  in  the  former  part  of  the  will  fettled  it  on  the  iflue  of  the  eldeft, 

and  made  the  fame  provifion  of  other  lands  the  fame  way  for  the 

youngeft  fon. 

5  Lev.  125.        A.  feifed  of  lands  devifed  them  to  his  wife,  if  ftie  did  not  marry, 

Luxford  and  j^^^  ^£  j-jjg  {hould  marry,  then  his  eldeft  fon  prefently  after  her 

Raym.  427.  man^iage  to  enter,  and  hold  the  land  to  him  and  the  heirs  male  of 

S.  C.  by  the  his  body,  the  remainder  to  his  other  fons  in  tail   male  ;  the  wife 

came  of       j-j  ^^^  marry;  yet  the  court  refolved  that  the  lands  were  entailed 

Ctitter.  *      by  the  will,  taking  the  intent  of  the  devifor  to  be,  tliat  the  entail 

ihould 


(liould  be  created  in  all  events,  but  that  the  eideft  fon  fhould  not  xShow.isz. 
eater  till  after  the  deceafe  of  the  wife,  unlefs  in  cafe  of  her  mar-  ?'•  ^34-  s.c. 
fiage,  and  tlien  to  enter  prefently.  ^l  ^^"^  "^""^ 

"    '  r  T  "^  Brown  v. 

Cutler.     [Note,  Raymond  has  reported  merely  his  own  argument.! 

^  A  man  had  ifluc,  A.y  B.^  and  C,  and  having  three  houfes,  de-  3  Leon.  129, 
vifed  them  all  to  his  wife,  with  remainder  of  one  houfe  to  each  '94- 
child,  and  his  heir,  and  if  any  of  his  faid  iflue  die  without  ilTue  c[^^°ei4^°* 
of  his  body,  the  furvivors  to  have  totam  ilium  partem  between  them,  53."  Hawk- 
equally  to  be  divided  :  thefe  lalt  words  carry  only  an  eftate  for  life  '"5'5j;afe. 
in  the  hotife  of  him  that  firft  dies  to  the  furvivors,  for  they  imply  ^,!^ 
no  more  than  that  the  whole  part  of  him  thar  dies  fivll  (hall  go  to 
"the  furvivors,  and  there  being  no  eftate  li.mited  it  can  be  only  for 
life, 

A.  devifed  all  his  lands  to  his  wife  till  his  fon  fhould  be  of  the  Dyer,  124, 
■age  of  24  years,  and  then  to  his  heir  and  to  his  heirs  for  ever,  and  ^°"-  ^'^^' 
when  he  comes  to  the  age  of  24  years,  that  fhe  fliall  have  the  third     ^^° 
part  for  her  life,  and  if  he  dies  before  the  age  of  24  years,  then 
Ihe  to  have  it  all  for  life  -,  and  after  her  deceafe,  if  the  heir  has  no 
iflue,  the  remainder  to  B.y  the  remainder  to  the  right  heirs  of  the 
devifor  ;  the  heir  came  to  the  age  of  24  years  ;  but  no  entail  was 
created  by  the  will,  for  the  fee-limple  defcended  to  him,  and  the 
limitations  were  to  take  place  if  he  died  before  the  age  of  24  years, 
which  he  did  not. 

A.  devifed  lands  to  B.  his  fon,  and  if  C.  his  daughter  furvived  Roll.  Ab.--. 
B.  and  his  heirs,  then  fhe  fhould  have  the  lands  :  it  was  adjudged,  ^^^-   ^'"''» 
that  B.  had  but  an  eflate-tail,  for  the  word  heirs  mull;  be  intended  Cro.' jac.' 
heirs  of  his  bodv,  for  he  could  not  die  without  [a]  collateral  heirs  415?  4^16' 
while  his  fifter  was  alive.     But  if  the  will  had  faid,  that  if  J.  S.  ^^'-  ^^j^' 
a  ftranger  furvives  B.  and  his  heirs,  then  he  ihould  have  the  Car.  41. 
lands  5  there,  B.  would  have  had  a   fee-fimple,  and  then  the  2  Lev.  162. 
iritended  remainder  over  muft  be  void,  for  it  is  to  veft  on  a  con-  ^'^'     , 

'  -33-  P'   12. 

tingency  of  .B.'s  dying  without  heirs,  v/hich  is  too  [b)  diftant  to  Ld.Raym. 
expea.  568.    I  P. 

Wms.  23. 
pi.  5.  Gomyns,  82.  pL  5t.   [2  Eq.  Ca.  Abr.  305.  pi.  2.  Ca.  temp.  Talb.  i.  Dougl.2s^.  Ambl.  363. 
3  Term  Rep.  488.  n.  491.     i  Vez.  S9.     3  Ack.  61/.]     S.  P.  adjudged,     (i)  F;^e  Vaugh.  270,  271. 

So,  where  A.  devifed  to  B.  for  his  life,  and  to  his  heirs,  and  for  3  Lev.  70. 
want  of  heirs  of  him,  to  C  in  the  fame  manner,  and  for  want  of  q'J^^^"^^^"'* 
heirs  of  him,  to  D.  and  his  heirs  for  ever,  and  the  jury  found  that  arijudged! 
B.  and  C.  were  brothers,  and  that  D.  was  next  coufm  and  heir  to  [Morgan  v. 
them,  though  not  mentioned   in  the  will ;  the  court  held,  that  Jo^^y^'3'4. 
they  had  but  an  eftate-tail,  and  the  remainder  in  fee  to  D.  was  s.  P.] 
good,  for  D.  being  coufm  and  heir  to  them,  proves  that  he  in- 
tended heirs  of  the  body  :  [c)  alfo,  want  of  heirs  of  him,  are  to  be 
taken  for  want  of  heirs  of  his  body.  (' ^  7  Co.  4. 

[So,  where  A.  devifed  lands  to  his  fon  for  life,  then  to  his  fon    *    * 
A.  for  life,  remainder  to  his  fon  G.,  and  his  heirs  for  ever,  and  if  Ca.  temp. 
he  fhould  die  without  heirs,  then  to  his  two  daughters  ;  this  was  l^^^]] 
determined  to  be  an  eftate-tail  in  G.^  for  it  was  impoflible  he  vVii.i». 

S  2  ihould 
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{liould  die  without  heirs  whilft  his  fillers  were  living;  confequently, 
the  tertator  by  keirs,  could  only  mean  heirs  of  the  body. 

The  rule  holds  the  fame  where  the  remainder  is  limited  to  the 
heirs  of  ihe  teftator  himfelf,  if  fuch  heirs  mud  alfo  be  heirs  to  the 
firft  devifee.  As,  where  A.  devifed  to  his  fecond  fon  and  his  heirs 
for  ever ;  and  for  want  of  fuch  heirs  then  to  the  teftator's  right 
heirs ;  here,  though  the  devife  to  the  teftator's  heirs  was  a  mere 
nullity,  as  fuch  heirs  muft  be  in  by  defcent,  yet  it  was  held  fulli- 
cient  to  mauifeft  the  intent,  and  aid  the  conllru£lion  of  an  eftate- 
tail. 

But  where  there  was  a  devife  to  one  and  his  heirs,  and  if  he 
die  without  heirs,  then  to  a  charity  \  lord  chancellor  faid,  the  de- 
vife being  to  one  and  his  heirs,  and  if  he  die  without  heirs,  then 
over,  fuch  devife  over  was  void,  and  the  word  heirs  fliould  not  be 
conftrued  to  fignify  heirs  of  the  body,  where  the  devifee  over  is 
not  inheritable. 

So,  where  the  teftator  devifed  to  his  fon  and  his  heirs,  and  if  he 
fhould  die  ivithoiit  heirs,  remainder  over  to  another  who  was  half 
brother  to  the  firft  devifee ;  upon  a  queftion  made,  whether  the 
firft  limitation  was  in  fee  or  in  tail  ?  Lord  Hardtvicke  faid,  it  was 
a  plain  cafe,  and  one  of  thofe  points  'which  the  court  would  not 
fuffer  to  be  argued,  as  having  been  determined  before.  This  was 
a  devife  over  to  a  ftranger,  as  the  law  confiders  him,  and  who 
could  not  in  any  event  inherit  as  heir  to  his  brother.] 

If  A.  devifes  lands  to  B.  for  life,  and  if  he  die  without  iflue, 
then  to  remain  to  C,  this  is  an  eftate-tail  in  B.y  for  it  is  not  to  {a) 
remain  to  C,  till  the  ifllie  of  i^.'be  fpent. 

zBrovvnl.  271,  Moor,  682.  Lit.  Rep.  259.  i  P.  VJmi.  57.  i  Vent.  230.  S.  C.  citeJ.  {a)  And 
therefore,  wherever  the  anceilor  takes  an  eilate  tor  life,  and  there  is  a  limiiation  to  his  heirs  or  iflTue, 
thefe  words  fhall  be  words  of  limitation,  and  not.  of  purchale,  ai;d  ve.'l:  the  inheritance  in  the  ancefcor  j 
laid  down  as  a  rule  in  ShcUy's  c.ife,  Co.  19.  But  on  this  rule  of  creating  by  implication  an  eftate 
of  inheritance  in  the  ancelior,  there  have  been  leveral  nice  diiiin6\ions,  as  appears  by  the  cafes  on 
tliis  bead. 

So,  of  a  demife  to  B.  for  life,  the  remainder  to  the  next  heir 
male,  and  for  default  of  fuch  heir  male,  the  remainder  over  •,  this 
is  a  good  eftate-tail,  for  the  words  heir  and  ijjlie  are  tiomiiia  collec- 
tiva,  and  carry  the  land  not  only  to  the  immediate  heir  or  iifue, 
but  to  all  that  defcend  from  the  devifee. 
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But  if  lands  are  devifed  to  A.  for  life,  the  remainder  to  his  firft 
heir  male,  and  the  heirs  male  of  the  body  of  fuch  heir  male  ;  the 
devifee  hath  but  an  eftate  for  life,  by  the  exprefs  words  of  the 
will  •,  and  the  limitation  of  the  remainder  to  the  heir  male,  and 
to  the  heirs  male  of  fuch  heir  male,  is  a  good  contingent  remainder 
in  the  heir  male,  becaufe  it  may  veft  eo  irijlatiti  that  the  particular 
eftate  determines. 

Lands  were  devifed  to  A.  and  his  wife,  and  after  their  deceafc 
to  their  children,  they  having  then  a  fon  and  a  daughter  ;  it  was 
adjudged,  that  A.  and  his  wife  had  but  an  eftate  for  life,  the 
remainder  to  the  children  for  life  •,  for  no  greater  eftate  had  paiTed 
at  common  law ;  and  the  intent  of  the  devifor  muft  plainly  appear, 

8  or 


or  they  will  never  admit  of  a  conflruclion  different  from  what  loMod. 

they  would  allow  in  conveyances  executed  in  the  life  of  the  party ;  V^-  ^*  ^* 

and  for  that  reafon,  if  the  devife  had  been  to  ^.,  and  his  children,  '^'^^^' 
or  iflue,  A.  having  children  at  the  time,  A.  and  the  children  would 
have  been  jointenants  for  life. 

But  if  A.  had  devifed  land  to  B.  and  his  children  or  iflue,  and  6 Co.  17. 

B.  had  none  at  the  time  of  the  devife,  then  he  takes  an  eftatc-tail,  '^"'-  ^^9- 

for  it  is  plainly  the  intent  of  the  devifor,  that  the  children  fliall  60/^'^^* 
have  the  land  ;  and  they  cannot  take  as  immediate  devifees,  for 
they  were  not  in  ejfe  ;  nor  by  way  of  remainder,  for  the  devife  was 
immediately  to  B.  and  his  children  ;  and  therefore,  the  words  fliall 
be  taken  as  words  of  limitation,  vi-z.  as  cliildren  of  his  body. 

One  having  two  fons,  A.  and  B.^  by  his  will  in  writing  devifes  King  v. 

lands  to  his  fon  A.  for  his  natural  life,  and  after  his  deceafe  he  ^^«^'""S» 

gives  the  fame  to  the  ifTue  of  his  body  lawfully  begotten  on  a  az^-  &o* 

fecond  wife,  (he  having  a  firfi;  then  living,)  and  for  want  of  fuch  ^i-ev.  58. 

to  B.  and  his  heirs  for  ever,  with  power  to-<^.  to  make  a  jointure  S^-eb.  42. 

to  fuch  fecond  wife  for  her  life,  and  dies ;  A.^  in  the  life  of  his  PoUex.  lor. 

firft  wife,  fuffers  a  recovery  to  the  ufe  of  himfelf  in  fee,  and  dies  Fitz^ib.  23. 

without  iffiie  ;  and  the  quellion  was,  whether  by  this  devife  A,  §  j^od' ae*" 

was  tenant  in   tail,  for  then  by  the  recovery  the  remainder  was  384.  s.  c. 

deflroyed  ;  or  if  he  was  only  tenant  for  life,  for  then  this  recovery  '^^^f^'  *  P* 

was   a  forfeiture   of  his  eilate  :   and   it  was  adjudged  \wB.R.  s.c.ctt^d! 

againft  the  opinion  of  Hale^  Ch.  Jull.,  that  A.  had  but  an  eilate  As  this 

for  life  ;  but  this  judgment  was  reverfed  in  the  Exchequer -cham-  ^esms  to  be 

bei'y  where  it  was  adjudged,  that^.  had  an  eftate-tail.  ruling  and 

eftablifhed  cafe  relating  to  this  do(£trine,  it  may  not  be  improper  briefly  to  infert  :he  reafons  ot  the  refo- 
lUtion,  which  are  thefe  :  I.  Becaule  that  ill'ue  is  notucn  coUcciiiium,  and  is  a  ftrcnger  w(  rd  than  cbudren, 
which  takes  in  only  the  immediate  dei'cendants  of  the  parent ;  but  illue  takes  in  all  from  generatioii  to 
generation;  and  fo  long  as  theie  is  any  ifllie  of  .^.  the  remainder  is  not  to  take  place.  2.  In  adts  of  par- 
liament, iflue  is  as  comprehenfive  as  heirs  of  the  body  ;  as  in  Welt.  ?,.  d-:  doms,  it  is  faid,  ywo  mi/ms  ad 
exitum  dcjcendat,  which  takes  in  all  ifl'ues  in Jecula  fectilorum.  3.  He  had  no  ilfue  at  this  time,  for  thea 
it  would,  as  this  cafe  is,  veft  in  them  by  way  of  remainder  ;  but  having  npne,  leaves  it  to  the*  conflruc- 
tion  of  law,  upon  the  import  cf  the  word  iffhe.  4.  It  is  illue  of  his  body  begotten,  which  is  an  eye  of  an 
eltate-tail.  5.  It  is  faid,  "  and  for  luant  cf  Juch  'fjue,"  which  is  a  phrafe  agreeable  to  an  eftace-tail. 
6  It  is  in  cafe  of  the  creation  of  an  eflate-tail,  where  iro/untas  donatorh  has  fome  influence.  7.  It  is  in 
caie  of  a  will,  where  the  inteution  of  the  teftator  is  to  govern. 

[A  teftator  gave  and  bequeathed  to  his  grandfon  S.  all  that  his  Denn  v. 
meadow,  ^c.  to  hold  unto  S.  and  the  heirs  of  his  body  lawfully  ^^^^''°"' 
begotten,  a7id  their  heirs  for  ever^  chargeable  neverthelefs,  and  "*^' 
charged  with  the  payment  of  eight  pounds  a  year  unto  M.  during 
her  natural  life  :  but  in  cafe  S.JJjould  die  without  leaving  ijjiie  of  his 
bodyt  then  he  gave  and  devifed  the  fame  to  G.,to  hold  to  him  and  his 
heirs  for  ever  ;  chargeable  as  aforefaid,  and  alfo  chargeable  with 
and  fubjeQ  to  the  payment  of  loo/.,  unto  his  the  teftator's  niece, 
within  one  year  after  G.  or  his  heirs  fhould  be  pofTefTed  of  the 
fame  premifes.  5.  entered  and  died  feifed,  leaving  iflue  a  fon, 
who  alfo  died  feifed,  having  previous  to  his  death,  made  his  will, 
and  devifed  the  fame  to  his  mother,  and  her  heirs  and  affigns. 
And  the  queftion  was,  what  eftate  S.  took  under  this  will .?  And 
it  was  contended,  on  behalf  of  the  mother,  that  the  fon  of  -S. 
took  a  fee-fimplc,  the  words  "  heirs  of  the  body"  operating  as 
words  of  purchafe  to  anfwer  the  intent  J  and  it  was  i\ud  that  a 

S  3  ftrong 
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ftrong  circumftance  was,  the  legacy  of  loo/.  devlftd  to  the 
teflator's  niece,  in  cafe  5.  (hould  die  ivtthottt  ijjt/e\  of  necefhty  there- 
fore the  teftator  niuft  mean  a  flying  without  iflue,  at  the  time  of 
his  death ;  for  if  he  intended  (he  Ihould  wait  till  a  total  failure  of 
iffue^  (lie  might  wait  for  loo  years,  or  for  ever.  But  Lord  Mavf- 
jield  fiiid  the  diftiniSlion  was,  between  a  devife  of  lands  and  per- 
fonal  eflate  :  in  the  latter  cafe,  the  words  were  taken  in  their 
vulgar  fenfe  j  that  was,  dying  ivithout  leavitig  ijpic  at  the  time  of  Lis 
death.  The  queftion  was,  whether  the  grandlon  took  an  eftate- 
tail  or  an  eflate  in  fee  ?  The  devife  was  to  S-  and  the  heirs  of  his 
hodyy  and  their  heirs  for  evcr^  but  the  words  *'  their  heirs  for  ever''* 
were  qualified  by  the  fubfequent  words  *'  in  cafe  he  fliall  die  nuith- 
*'  out  leaving  ijfue^''  which  clearly  fhewed  it  an  eftate-tail ;  and 
then  the  tellator  gave  it  over  to  the  mother.  It  was  too  clear  tOi 
admit  of  a  doubt.  And  the  other  three  judges  concurred.] 
Tountaln  Upon  a  fpecial  verdicl,  the  cafe  was  ;  Richard  Gooch,  feifed  in 

and  Gooch,  fgg  of  lands  in  Suffolk,  by  will  in  writing  devifes  to  Richard^  fonof 
-oCar^.  2.  ^^^s  ^'^^^  brother,  all  his  lands  commonly  called  P.  and  alfo  all  other 
Rot.  1247-  his  lands  during  his  natural  life,  and  to  the  heirs  male  of  his  body 
(S.c.cued  begotten  ;  and  for  want  of  fuch  iflue,  he  the  iaid  Richard  to  have 
Mansfield  t^"  ^'^^^  eflate  but  during  his  natural  life,  and  no  longer  -,  and  then, 
inCowp.  his  will  was,  that  the  aforefaid  eflate  fliould  defcend  to  Philip  his 
3'^°J  nephew  :  Richard  fuffers  a  common  recovery  to  the  ufe  of  himfelf 

and  his  heir,  and  devifes  this  land  to  the  defendant  in  fee,  and  dies 
without  ifTue  male.  It  was  adjudged  to  be  an  eftate-tail  in 
Richard,  and  fo  the  remainder  barred  by  the  recovery,  and  not  an 
eflate  for  life,  and  fo  forfeited  by  the  recovery  j  for  the  words  and^ 
for  luaiit  of  fuch  iffue,  he  the  faid  Richard  to  have  hut  an  eflate  during 
his  natural  life,  are  no  more  than  the  law  implies  ;  for  if  tenant  in 
tail  has  no  ifTue,  it  refolves  into  an  eftate  for  life,  and  fo  it  was 
adjudged.  The  objedlion  was,  that  it  (liould  be  conftrued  thus  : 
I  give  the  land  to  Richard  during  his  life,  and  no  longer,  in  cafe, 
he  has  no  ifTue  male  of  his  body  ;  and  fo  an  eftate-tail  upon  a 
contingent ;  and  he  dying  without  ifTue  male,  it  is  now  become 
but  an  eftate  for  life  ab  initio;  but  the  judgment  was  ut  fupra. 
Dnver  v.  [A  teflator  devifed  lands  to  his  daughter  E.  to  hold  the  fame, 

f:^="'  after  the  death  of  the  teftator's  wife,  to  his  faid  daughter  and  the 

Cowp,  379.  .-HI 

heirs  of  her  body  lawfully  begotten  ;  and  to  his  daughter  M.  other 
lands,  to  hold  from  and  after  his  wife's  deceafe,  to  the  faid  iW, 
and  to  the  heirs  of  her  body  lawfully  begotten  ;  and  declared  his 
further  mind  and  will  to  be,  that  in  cafe  either  of  his  faid  daugh- 
ters ftiould  happen  to  die  fingle,  married,  or  widow,  without  leav- 
ing children  or  child  livitig  at  their  deceafe^  lawfully  begotten,  then 
the  e/late  given  her  by  his  will,  fhould  be  void  as  to  the  inheritance 
of  heirsy  and  of  none  efTe<fl,  and  the  lands  fo  given  her  fliould  go 
to  his  heir  male,  and  his  heirs  male,  he  and  they  paying  to  the 
furviving  daughter  an  annuity  during  her  life.  E.y  after  the  de- 
ceafe of  her  mother,  fufTered  a  common  recovery  of  the  lands  fo 
devifed  to  her,  and  afterwards  devifed  them,  and  died  unmarried. 
Upon  a  queftion,  whether  the  recovery  had  barred  the  remainder 
over  ;  it  being  contended  on  behalf  of  the  claimant  in  remainder, 

that 
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that  upon  the  whole  of  the  will  the  Intention  of  the  teftator  was 
not  to  give  his  daughter  an  immediate  eflate-tail,  but  an  tftate  for 
life  only,  with  remainder  to  her  children  in  tail,  if  fhe  left  any, 
and  if  not,  then  to  the  teltator's  heir  male,  l^c.\  but  if  notfo,  ftdl, 
that  in  providing  for  the  event  that  had  happened,  he  exprefsly 
revoked  the  eftate  of  inheritance  j  the  court  faid,  the  validity  of  the 
recovery  depended  on  the  point,  whether  the  daughter  was  tenant 
in  tail,  or  tenant  for  life  only  ;  and  that  it  was  neceflary  for  the 
plaintiff  to  fupport  the  propofition,  that,  at  the  death  of  the 
teftator,  E.  was,  during  her  own  life,  tenant  for  life  only ;  that 
the  eftate  was  given  to  her  attd  the  heirs  oj  her  body,  which  was  an, 
eftate-tail ;  that  if  (he  was  tenant  in  tail  to  the  hour  of  her  death, 
nothing  was  fo  clear,  as  that  all  conditions  limited  upon  fuch 
cftate-tail,  were  avoided  by  the  common  recovery,  which  had 
been  fuffered.  And  the  court  were  of  opinion,  that  ftie  was 
tenant  in  tail.] 

A  copyholder  in  fee  furrenders  to  the  ufe  of  his  will,  and  by  Cro.  Jac, 
will  devifes  his  copyhold  lands  to  his  wife,  and  if  flie  hath  iflue  by   «99-^^"J 
the  devifor,  that  iflue  (hall  have  it»  at  his  age  of  21  years  ;  and  if  ha^d,  ad- 
the  iflue  die  before  that  age,  or  before  his  wife,  or  ifjhe  hath  no  judged. 
ijfue,  then  flie  (hall  choofe  two  attornies,  and  (he  to  make  a  bill  of  i;j'^°''5^Q^ 
fale  of  my  lands  to  her  beft  advantage.     Per  curiam,  fhe  hath  only  cited. 
an  eftate  for  life  ;  and  having  no  iflue,  hath  no  intereft  to  difpofe, 
but  an  authority  only  to  nominate  two,  who  fhall  fell,  and  the 
vendee  (hall  be  in  by  the  will. 

One  by  will  devifes  lands  to  A.  for  life,  without  Impeachment  3  Lev.  451. 
of  wafte ;  and  in  cafe  he  (hall  have  ifl'ue  male,  to  fuch  ifliie  male  ^^'  ^^^' 
and  his  heirs  for  ever ;  and  after  the  death  of  A.,  in  cafe  he  (hall  cited  in 
leave  no  iflue  male,  to  B.  and  his  heirs  for  ever,  and  dies  :  A.  8  Mod.  256. 
fu(fers  a  recovery,  and  declares  the  ufe  to  himfelf  in  fee,  and  by    5^  ^^^ 
his  will  devifes  it  to  C.  in  fee,  and  dies  v/ithout  iflue  ;  and  the  firft  lo  Mod. 
queftion  was,  whether  by  this  devife  A.  took  an  eftate  in  tail  male,  403-  be- 
er only  for  life  ?  and  it  was  held  to  be  but  an  eftate  for  life  in  A.  ^''ng"o„°n2 
1/7,  Becaufe  it  was   devifed   to  him  exprefsly  for  life,  and  that  Kime;ani 
without  impeachment  of  wafte,  which  would  have  been  needlefs,  ^}^  ^o"^' 
if  it  were  an  eftate-tail.     idly.  The  words,  and  in  cafe  A.  die  with-  toglvejudg- 
out  ifue  male,  or  leave  no  ijpie,  are  not  to  be  taken  fubftantively  and  mentonthla 
abfolutely,  but  relatively  to  what  was  faid  before,  viz.,  li  A.  die  ^°'^gj,Jy^ 
without  iflue,  who  (hall  take  the  fee  as  before  is  appointed;  and  Parted inol 
thefe  oblique  words  cannot  be  intended  to  deftroy  by  implication  ther,  -viz. 

the  eftate  exprefsly  devifed  before  to  the  iflue  male  of  A.,  and  whether 
•        •      T    r  1     •  ir  I       ■l'  1.    c  t"eie  re- 

there  is  no  uncertamty  m  thefe  words,  to  the  tjfue  male,  which  or  mainders 

them  (hall  take,  if  there  be  feveral,  for  the  eldeft  fhall  take  the  fee  could  take 

by  purchafe,  \^C.  elecut'ory^ 

devifes,  or  contingent  remainders?  upon  which  it  was  twice  argued  ;  but  before  any  judgment  the  parties 
agreed;  but  in  Salk.  224.  pi.  i.  S.C.  it  is  faid  to  have  been  further  held,  that  this  limitation  to  the 
ifVue  was  not  an  executory  devife,  being  after  a  freehold,  but  a  contingent  remainder,  fo  that  a  pofthu- 
mous  fan  could  never  take  ;  but  there  is  no  judgment;  but/icr  Raym.  Ch.  Juft.  in  the  cafe  of  Sparrow 
and  Weigh  it  was  determined,  and  judgment  entered,  Fafch.  9  W.  3.  that  it  was  only  an  eftate  for  life; 
and  it  was  Jikewife  decided  in  the  lame  manner  in  Chancery,  and  on  anappeal  to  the  Houfe  of  Lot4>* 
Atr.  E^.  183.     [And  fee  ace.  Doe  v.  Reafon,  3  Wilf.  244.] 

S  4  [A  teftator 
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White  V.  [A  teflator  devifed  lands  to  his  fon  F.  to  enjoy   the  rents  and 

Co''"  R        profits  thereof  during  the  term  of  his  natural  life,  with  power  to 
jSq.*  make  a  jointure  of  all  or  part,  and  after  Ins  death  and  jointure,  if 

any  were  matle,  to  ihe  heirs  male  of  his  body  lanvfully  begotten^  during 
the  term  of  his  naturcd  life,  and  for  luant  of  fiich  heir  male,  he  gave 
the  fame  lands  to  another  fon.     It  was  adjudged,  that  F.  took  only 
an  eftate  for  life, 
Lawv.  Again,  where  a  devife  was  to  B.  and  his  lieirs  lawfully  to  be 

2  iTk  •       begotten,  thnt  is  to  fay,  to  his  firJ},fecond,  third,  and  every  fon  oJid 
?s6j.  fans  fticcefjlvcly,  Innifully  to  be  begotten  of  the  body  of  the  £ud  B.  and 

ihe  heirs  of  the  body  of  fich  frj] ,  fccond ,  thirds  and  every  other  fon  and 
fonsfucceffiveiy,  lawfully  ifluing  as  they  fliould  be  in  feniority  of  age 
and  priority  of  birth,  the  eldelt  always,  and  the  heirs  of  his  body  to 
be  preferred  before  the  youngeft,  and  the  heirs  of  his  body, 
remainder  over;  it  was  adjudged,  that  ^.  took  only  an  eftate  for 
life ;  for  that  the  fubfequent  claufe  was  not  contrary  to  the  pre- 
ceding general  limitation  to  ii.'s^  heirs  lawfully  to  be  begotten,  but 
explanatory  of  what  heirs,  fs c.  were  meant. 
Doe  V.  Gavelkind  lands"  were  devifed  ioA.  and  the  heirs  of  her  body  law-» 

^^Bmf'  ^"^^y  begotten  or  to  be  begotten,  as  well  females  as  males,  and  to 
J 100.  I  Bl.  their  heirs  and  affigns  for  ever,  to  be  divided  equally,  fliare  and 
Rep.  165.  fhare  alike,  as  tenants  in  common,  and  not  as  jointenants.  It  was 
holden,  that  the  words  heirs  of  her  body  did  not  operate  as  words  of 
limitation,  nor,  confequently,  create  an  eftate-tail  in  vf.  For  here, 
thefe  words  did  not  ftand  independent  and  unqualined,  but  were 
corrected  and  explained,  very  exprefsly,  by  the  words  which  fol- 
lowed and  were  coupled  with  them  -,  the  words  as  ivell females  as 
males,  annexed  to  the  words  heirs  of  the  body,  were  incompatible 
with  and  exprefsly  broke  the  defcent,  becaufe  gavelkind  lands 
cannot  defcend  in  that  manner  ;  and  the  devife  exprefsly  created 
a  tenancy  in  common,  v/hich  was  impoflible  b\  defcent,  as  that  mull 
have  been  in  coparcenary  j  and  befides,  there  were  words  of  limit-* 
ation  in  fee  grafted  on  the  v^ords  hei}-s  of  the  body,  which  could  not 
have  been  fatisfied  by  an  eitate-tail  in  the  anceftor. 
renin  v.  ?^.  WiUianis,  being  feifcd  in  fee  of  a  plantation  in  "Jamaica,  de- 

^r>tr'  ^"^^'^^  ^"  ^^^  following  words  : — "  Should  my  wife  be  enfeint  with 

ajyg.  *  *'  child,  at  any  time  hereafter,  and  it  be  a  female,  I  give  and 
iBi.  Rep,  «  bequeath  unto  her  the  fcm  of  2000/.,  feV.j  if  it  be  a  male,  I 
^29!  note.^'  *'  ^^^'^  ^"'^  bequeath  my  eltate,  real  and  perfonal,  equally  to  be 
<*  divided  between  the  faid  infant  and  my  fon  J.  W.,  when  the 
*^  faid  infant  fhall  attain  the  age  of  2 1.  Item,  It  is  my  intent  and 
**  meaning,  that  none  ofiny  children  fbould  fell  or  dijpofe  of  my  eflate 
**  for  longer  time  than  his  life  ;  and  to  that  ir.teiii  I  give,  devife,  and 
*•  bequeath  all  the  reft  and  refidue  of  my  eftate  to  my  fon  J.  W> 
**  and  the  faid  infant,  for  and  during  the  term  of  their  natural  lives  ; 
**  the  remainder  to  my  brother-in-law  J.  G.  and  his  heirs,  for 
*'  and  during  the  lives  of  my  faid  fon  J.  W.  and  the  faid  infant ; 
*'  the  remainder  to  the  heirs  of  the  body  of  my  faid  fon  J.  W, 
*'  and  the  faid  infant,  lawfully  begotten  or  to  be  begotten  ;  the 
**  remainder  to  my  daughters,  tsc"  No  other  fon  was  born, 
and  the  queftioa  was,  what  eiiate  J.  W.  took  under  this  will  ? 
-  The 


The  court  of  King's  Bench  {Tatesy^.diffent.)  determined,  that  he 
took  only  an  eftate  for.  life.  This  judgment  was  reverfed  in  the 
Exchequer-chamber,  from  which  an  appeal  was  lodged  in  the 
Houfe  of  Lords.  The  judgment  of  that  Houfe,  however,  was 
never  had  ;  for  after  the  appeal  had  depended  a  confiderable  time, 
the  parties  compromifed  the  difpute,  and  the  plaintiff  obtained 
leave  to  withdraw  his  writ  of  error. 

J.  N.  devlfed  his  ellate   to  his  two  daughters,  equally  to  be  Roe  v. 
divided  between  them,  not  as  jointenants,  but  as  tenants  in  com-  ^^'^' 
mon,  viz.  the  one  moiety  or  half  part  thereof  to  his  daughter  E.  iV.,  i^gp_  ^^. 
and  her  heirs  for  ever ;  and  the  other  moiety  to  his  daughter  S. 
the  wife  of  IV.  H.  during  the  term  of  her  natural  life,  and  after 
her  deceafe  to  the  tjfue  of  her  body  laivfuHy  begotten,  and  their  heirs  for 
ever.     It  was  adjudged,  that  -S.  the  fecond  daughter  took  only  an 
eftate   for  life,  with  remainders  to  her  children,   as    purchafers. 
For  if  the  devife  of  the  fecond  moiety  were  conltrued  to  give  an 
eftate-tail  to  this  daughter,   the   devifor's   eftate  would    not  be 
equally  divided,  for  then  the   ultimate  reverfion  of  the   fecond 
jnoiety  would  be  again  fubdivided  between  the  heirs  of  the  two 
daughters ;  and   the  firft  daughter  and  her  heirs  would  take   a 
moiety  of  this  reverfion  over  and  above  what  they  take  under  the 
devife  of  the  firft  moiety  of  the  whole.] 

A.  devifes  his  eftate  to  truftees  and  their  heirs,  in  truft  for  B.  2Vern.427. 
for  life,  and  to  his  firft  and  other  fons  in  tail ;  but  in  cafe  A.  died  ^^'   ^°P" 
without  an  heir  male  of  his  body  begotten,  the  truft  to  be  void  j  Bamfieid. 
and  in  fuch  cafe  he  gave  the  eftate  to  J.  S.     It   was  held,  that  1 1*-  Wms. 
thefe  words,  tf  he  die  ivithout  heir  male  of  his  body  begotten,  did  not  W^^^^    'g 
give  him  an  eftate-tail  by   implication,   nor  enlarge  an  exprefs  s.c.  but 
eftate  devifed  to  him  for  life,  faidbyLord 

Hardwicke, 
in  I  Vez.  26   to  be  wrong  reported  by  him.  S.  C.  cited  in  S  Mod.  260.  Fitzgib.  26,  27.    1  P.  Wms.  333. 

If  A.  devifes  to  D  ,  his  daughter  for  life,  and  after,  her  deceafe  Skin.  240. 
to  her  firft  fon,  and  the  heir  of  his  body  ;  and  if  he  dies  without  P''.|* , 
heirs  of  his  body,  then  to  her  fecond  and  other  fons,  and  the  heirs  3,1.  5.  i:.* 
of  their  bodies,  and  after  them  to  N.  in  eddem  forma,  and  for  de-  cited, 
fault  of  fuch  iflue,  to  J.  S.  in  fee  ;  and  after  the  will  was  finifiied,  ^^"J^a^^^g 
but  before  publication,  the  teftator  adds  this  claufe:  Memorandum,  poiiex.  657.' 
the  intent  and  meajiing  of  the  tefator  is,   that  D.  fhall  not  alien  the  2Show.405. 
Ia7ids  given  to  her,  but  they  f Jail  be  to  her  heirs  male;  and  for  want  \'  }JJ^\ 
of  fuch  iffue,  to  N.   This  rellridlive  claufe  explains  she  intent  of  the  ,84.  pi.  25. 
teftator,  and  therefore  B.  Ihall  have  an  eftate  for  life,  and  not  an  Friend  and 

a-t  1       •        1'        •  Bouchier. 

ate-taii  by  implication. 

[Where  the  devife  was  to  A.  for  life,  with  power  to  truftees  to  Allanfon 
fettle  a  jointure,  if  he  married  a  gentlewoman,  and,  fubjeft  to  fuch  ^g^^'^"  y' 
jointure,  a  diredion  to  limit  the  eftate  on  the  iflue  of  the  marriage  24.' 
in  ftri'fl  fettlement ;  but  if  A.  died  without  iflue  of  his  body,  then 
over ;    Lord  Hardiuicle   held,  that  the  latter  words  gave  A.  an 
eftate-tail  by  implication. 

Sir  W.  D.  devifed  all  his  manors,  mefluages,  lands,  Iffc  to  his  Letheuiiler 
daughter  M.  D.  for  life,  remainder  to  truftees  to  preferve,  k^c.  jAtk.^-^. 
remainder  to  her  firft  fon  in  tail  male,  remainder  to  every  other  Ambl.  204! 
fon  in  tail  general ;  and  gave  all  his  perfonsl  eftate  to  truftees,  to  aio-  S.  C. 

be 
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be  laid  out  in  land ;  and  fettled  upon  his  daughter  and  her  iffue, 
in  fuch  manner  as  he  had  devifed  his  manors,  t5fc. ;  and  hi  cafe  his 
Ja'td  daughter JJ?ou!d  die  ivithottt  ijpie  of  her  body  living  at  her  dcceafe^ 
then  he  deviled  to  truftees  his  manors,  i^c.  and  alfo  all  his  per- 
fonal  eftate,  to  be  laid  out  as  aforefaid  j  upon  trufl,  to  receive  the 
rents  and  profits  thereof  annually,  as  well  of  the  lands  fo  to  be 
purchafed,  as  of  all  other  the  premifes  fo  as  aforefaid  devifed  to 
them,  and  lay  out  the  fame  in  the  purchafe  of  lands  of  inherit- 
ance in  the  county  of  G,  or  fome  adjacent  county,  and  alfo  the 
rents  thereof,  until  his  coufin,  Siri/.  N.  fliould  attain  his  age  of 
21  years.  And  then  tlie  will  goes  on  in  thcfe  words :  "  //m;,  I 
*'  give  and  devife  all  my  manors,  ^V.  unto  my  coufni,  Sir  H.  N, 
*'  after  he  fhall  have  attained  the  age  of  21  years,  (taking  the 
•*  name  of  Z).)  for  life,  without  impeachment  of  wafte  ;  v/ith  re- 
*'  mainder  to  his  firft,  isc.  fons  in  tail  male,  remainder  to  his 
*<  daughters  in  tail.  And  in  default  of  fuch  iffue,  or  in  cafe 
<«  the  faid  Sir  H.  N.  ihall  happen  to  die  before  he  attain  his  faid 
"  age  of  21  years,  and  without  iffue,  then  to  S.  L.  (taking  the 
**  name  of  D.)  for  life,  with  remainders  to  his  fons  in  tail  male  ; 

*'  and  for  default  of  fuch  iffue" And  then  there  was  a  blank, 

without  any  farther  difpofition.  Lord  Hardwiche  held,  that  M.  D. 
the  teftator's  daughter,  was  not  entitled  to  an  eftate-tail  by  impli- 
cation i  for  that  the  words  "  if  my  faid  daughter  JJjould  die  with' 
*'  out  ijfue  living  at  her  dcceafe"  are  to  be  confidered  as  if  he  had 
added  during  the  minority  of  Sir  H.  N.,  and  do  not  give  an  eftate* 
tail  to  the  daughter,  but  her  iffue  take  by  purchafe. 
Robinfon  v.  A  teftator  devifed  all  his  real  eftate  to  L.  H.  for  and  during  the 
RobJnfon,  term  of  his  natural  life,  and  no  longer ;  provided  that  he  altered 
s  Burr.  3  .  j^.^  name,  and  took  that  of  R.  and  live  at  his  houfe  at  B.\  and  after 
his  deceafe  to  fuch  fon  as  he  fhould  have,  lawfully  to  be  begotten, 
taking  the  name  of  R.:  and  for  default  oi  fuch  ijfue,  then  he  be- 
queathed the  fame  to  his  coufin  W.  R.  and  his  heirs  for  ever  : 
And  he  further  willed,  that  the  faid  W.  R.  have  liberty  to  prefent 
whom  he  pleafes  to  any  vacancy  that  fhould  happen  in  any  of 
his  (the  faid  teftator's)  prefentations,  during  Iiis  life  ;  and  in  cafe 
any  of  his  children  fhould  take  or  be  defigned  for  holy  orders,, 
then  it  was  his  (the  faid  teftator's)  defire,  that  in  cafe  of  any 
vacancy  in  either  of  his  prefentations,  bonds  of  refignation  be 
taken  to  fuch  child  or  children,  if  the  vacancy  happen  before  he 
or  they  attain  fuch  orders  j  and  after  the  fame  fhould  be  difpofcd 
of  as  aforefaid,  then  he  gave  the  perpetuity  of  the  faid  prefentations 
to  the  faid  L.  H.  in  the  fame  manner^  and  to  the  fame  tfeSy  as  he  had 
before  given  his  eftate.  The  court  of  King's  Bench  certified  ^ 
that  upon  the  true  conftru£bion  of  this  will,  the  faid  L.  if.  muft, 
by  neceffary  implication,  to  effedluate  the  manifeft  general  intent 
of  the  teftator,  be  conftrued  to  take  an  eftate  in  tail  male,  he 
and  the  heirs  of  his  body  taking  the  name  of  i?.,-  notwithftand- 
ing  the  exprefs  eftate  devifed  to  tlie  faid  L.U.forhis  life^  and  no 
longer. 
B-vans  V.  Sir  S.  D.  devifed  all  his  manors,  life,  to  S.  D.  fon  of  C.  Z). 

Aftiey,        during  his  natural  life,  and  the  heirs  male  of  his  body  lawfully 
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to  be  begotten ;  and  for  want  of  fuch  iflue,  to  C.  Dj  another  of" 
the  fens  of  the  fald  C,  D.  during  his  natural  Hfe,  and  the  heirs 
male  of  his  body  lawfully  to  be  begotten ;  and  for  want  of  fuch 
iflue,  to  y.  D.  another  of  the  fons  of  the  faid  C.  D.  during  his 
natural  life,  and  the  heirs  male  of  his  body  lawfully  to  be  begot- 
ten ;  and  for  want  of  fuch  iflue,  then  to  every  fon  and  fons  of 
the  faid  C.  D.  which  (hould  be  begotten  on  the  body  of  Sarah  his 
then  wife  j  and  for  want  of  fuch  ifihe,  then  to  W.  H.  for  his  na- 
tural life,  and  the  heirs  male  of  his  body  lawfully  to  be  begotten  -y 
and  for  want  of  fuch  ifl~ue,  to  5.  G.  for  and  during  his  natural  life, 
and  the  heirs  male  of  his  body  lawfully  to  be  begotten  j  and  for 
want  of  fuch  iflue,  to  J.  G.  for  and  during  his  life,  and  the 
heirs  male  of  his  body  lawfully  to  be  begotten ;  with  the 
yeverfion  to  the  teftator's  right  heirs.  There  was  a  provifo  an  - 
nexed  to  the  devife  to  the  faid  S.  D.  and  ethers^  that  if  the  eftates 
devifed  to  him  or  them  and  their  defcendants,  fliould  come  to 
him  or  them  and  be  in  pofieflion,  then  and  thereupon  he  and  they 
and  their  defcendants  to  whom  the  prcmifes  fhould  come  and  be 
in  pofl!eflion,  fliould  procure  an  act  of  parliament  to  take  his  name 
and  arms ;  otherwife  their  efliates  fhould  determine.  The  tefl:a- 
tor  alfo  devifed  feveral  things  to  go,  as  heir-looms,  along  with  the 
efl:ate ;  and  he  gave  powers  to  make  leafes  and  jointures.  The  three 
fons  of  C  D.  viz.  S.  Z).,  C.  D.  and  J.  D.  all  died  without  iflhe. 
But  C.  D.  had  a  fourth  fon,  named  W.  born  after  the  making  of 
the  will,  who  became  feifed,  and  took  the  name  and  arms  accord- 
ing to  the  diredlions  of  the  will.  It  was  adjudged,  that  this  fon 
took  an  efl;ate-tail,  for  that  the  tefl:ator  evidently  intended  the 
fame  eftate  for  the  after-born  fons,  as  he  had  given  to  the  others. 

J.  B.  devifed,  after  the  death  of  his  nephew  W.  B.^  eldeft  fon  Chapman 
of  his  brother  R.  B.  without  ifl\ie,  to  the  fecond  fon  of  his  faid  ^'3^^°'""* 
brother  R.  B.  for  and  .during  the  term  of  his  natural  life ;  and  j6i6. ' 
after  the  death  of  the  faid  fecond  fon  of  his  faid  brother  R.  B. 
then  to  the  firft  fon  of  the  body  of  fuch  fecond  fon  of  his  faid 
brother  R,  B.  lawfully  begotten  or  to  be  begotten,  and  to  the  heirs 
male  of  the  body  of  fuch  fecond  fon  lawfully  to  be  begotten  ; 
and  for  want  of  fuch  iflue,  to  the  third,  fourth,  fifth,  and  every 
younger  fon  or  fons  of  the  faid  fecond  fon  of  the  faid  R.  B.  (accord- 
ing to  their  feniority)  and  to  the  heirs  male  of  the  bodies  of  the 
faid  third,  fourth,  fifth,  and  other  fons  of  the  faid  fecond  fon  of  the 
faid  R.  B.y  with  remainders  over.  At  the  time  of  making  the  will, 
R.  B.  had  no  other  fon  but  JV.  B.  His  fecond  fon  T.  B.  was  born 
after  the  making  of  the  will,  and  after  the  teft:ator's  death.  The 
queftion  being,  whether  T.  B.  the  fecond  fon  of  R.  B.  took  an 
eftate-tail  under  this  will,  or  an  eftate  for  life  only  ?  It  was  prefled 
upon  the  court  in  order  to  make  it  an  eftate  for  life  only,  to  change 
the  Hmitation  to  the  heirs  male  of  the  body  of  fuch  fecond  fon, 
to  the  heirs  male  of  the  body  of  fuch  firft  fon  of  fuch  fecond  fon,  and 
to  infert  a  limitation  to  the  fecond  fon  of  the  faid  fecond  fon  ;  but 
the  court  faid,  that  they  could  not  fupply  a  contingency  omitted  in 
the  moft  favourable  cafe  that  could  exift ;  that  adding  thefe  words 
in  this  cafe  would  introduce  a  void  limitation,  for  that  a  pofTibility 
could  not  be  devifed  upon  a  poflibility  5  that  it  would  defeat  the  in- 
tention 
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tentlon  of  the  teftator;  that  that  intention  could  notbft  anfweredbut 
by  giving  the  fecond  Ion  of  R.  B.  an  eftate-tail  j  and  that,  as  the 
words  flood  in  the  will,  he  took  an  eflate-tail. 

An  eftate  was  devifed  to  ji.  for  life,  remainder  to  truflees  to 
°*^°J^"">''  preferve,  is'c.  remainder  to  his  firft  and  other  fons  in  tail  male, 
remainder  to  B.  for  life,  remainder  to  trufbees  to  preferve,  iJc. 
remainder  to  his  firft  and  other  fons  in  tail  male,  remainder  to  the 
ufe  of  all  and  every  the  daughters  of  A.  and  B.  as  tenants  in  com- 
mon J  and  in  default  of  fuch  iflue,  to  the  ufe  of  the  right  heirs  of 
the  devifor.  After  the  death  of  A.  and  B.  without  any  fon,  an  only 
daughter  oi  B.,  it  was  adjudged,  took  only  an  eftate  for  life,  for 
that  here  the  teftator  has  ufed  no  words  teftifying  his  intention  to 
give  an  eftate  of  inheritance  to  the  daughters,  and  the  court  could 
not  fupply  them. 

A  teftator  devifed  to  his  nephew  7F.  D.  all  his  eftate  at,  i^c, 
to  hold  to  him  during  his  natural  life,  and  after  his  deceafe  t9 
and  amofigji  his  i(fue^  and  in  default  of  fuch  iffue,  he  gave  the  eftate 
over.  The  court  faid,  that  in  this  cafe,  as  in  that  of  Rohinfon  v. 
Robifjfot},  they  muft,  to  anfwer  the  devifor's  general  intention,  de- 
feat fome  particular  intent :  that  his  general  intent  was  to  give 
W.  D.  an  eftate-tail  5  and  that  to  effedtuate  that  intent  they  mufl 
reje6l  the  words  *'  to  and  amongf.'"'\ 

If  A.  devifes  lands  to  truftees  to  pay  debts  and  legacies,  and 
then  to  fettle  the  remainder  of  one  moiety  of  what  fliould  remain 
unfold  to  H.y  and  the  heirs  of  his  body  by  a  fecond  wife,  and  in 
default  of  fuch  iflue  to  her  fon  F.  and  the  heirs  of  his  body  ;  the 
other  moiety  to  F.  and  the  heirs  of  his  body,  with  remainders  over, 
taking  fpccial  care  in  fuch  fettlement,  that  it  never  be  in  the  power 
of  either  of  my  faid  fons  F.  or  H.  to  dock  the  entail  of  either  of 
the  faid  moieties  given  them,  as  aforefaid,  during  their  or  either 
of  their  life  or  lives ;  this  eftate  being  only  executory,  it  muft  be 
conftrued  as  if  like  provifion  had  been  contained  in  marriage- 
articles  ;  and  therefore  the  Ions  fhall  have  eftates  for  life  conveyed 
to  them  ;  but  it  muft  be  without  impeachment  of  wafte. 

{^y.  S.  being  feifed  in  fee  of  a  legal  eftate  in  Z,.,  and  of  a  trufl 
or  equitable  eftate  in  S.,  by  his  will  directed  B.  his  nephew  and 
truftee  in  the  land  in  S.  to  convey  his  land  in  S.  to  the  ufes  of  his 
will ;  which  if  he  refufed  to  do,  or  to  acknowledge  the  trufts  of 
his  will  in  manner  therein  mentioned,  then  "  all  the  gifts,  lega- 
"  cies,  and  bequefts  in  the  faid  will  given,  devifed,  and  be- 
*'  queathed  to  the  faid  B.  and  the  heirs  male  of  his  body  fhould 
"  be  void."  He  then  devifed  all  his  lands  in  L.  and  S.  to  B.  for 
life,  and  afterwards  to  the  firft  fon,  or  iflue  male  of  his  body  law- 
fully to  be  begotten,  and  to  the  heirs  male  of  the  body  of  fuch 
firft  fon,  remainder  to  ^.'s  fecond  fon,  and  his  ifTue  mail  in  tail, 
(not  carrying  over  the  limitations  to  his  third  or  other  fon,)  fubje£t 
to  a  provifo,  *'  that  the  faid  B.  or  his  afhgns  and  the  heirs  male 
*<  of  his  body  fliould  not  commit  wafte  upon  the  faid  premifes, 
"  and  ftiould  not  impeach,  queftion,  or  endeavour  to  defeat, 
**  avoid,  ueftroy,  invalidate,  or  obftru6l  the  payment  of  all  or  any 
*'  the  annuities,  legacies,  or  charitable  bequefts  in  the  faid  will.'* 
And  from  and  aftejt  the  death  of  the  tcftator's  wife,  and  of  the 
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faid  B.  without  iflue  male  of  his  body,  or  after  the  death  of  fuch 
iflue  male,  he  devifed  all  his  faid  premifes  to  truftees  for  charities. 
Afterwards  A.  fufFered  a  recovery,  and  died  without  iflue  ;  and 
the  queftion  was,  whether  the  recovery  barred  the  charities  ?  As 
to  which,  on  an  appeal  from  the  court  of  Exchequer  to  the  Houfc 
of  Lords,  it  was  agreed  by  all  the  Lords,  that  the  recovery  was 
good  of  the  lands  in  jL.,  of  which  the  teftator  had  a  legal  eftate, 
and  that  the  charities  were  barred  by  it ;  but  as  to  the  trufl  lands 
in  5.  the  order  of  the  court  of  Exchequer  was  reverfed  by  a  ma- 
jority ;  the  effect  of  which  being  only  to  reverfe  the  plea  allowed 
by  the  Exchequer,  it  only  put  the  refpondcnt  to  anfwer  over,  with- 
out determining  the  right  any  way  againft  him.  However,  in 
confequence  of  this  order,  the  Barons  decreed,  that  the  recovery 
of  the  truft  eftate  was  void,  as  contrary  to  the  trufts  created  by 
the  will ;  and  there  having  been  no  conveyance  of  the  lands  in  5. 
to  truftees,  purfuant  to  the  directions  in  the  will,  they  direfted 
fuch  a  conveyance,  and  a  perpetual  injun£lion  for  quieting  poflef- 
(ion.  As  to  the  lands  in  Z.,  in  which  the  teftator  had  the  legal 
eftate,  the  court,  after  a  trial  at  law,  and  a  fpecial  verdi6t  found, 
gave  judgment  for  the  leflbrs  of  the  plaintiff,  being  of  opinion 
that  the  nephews  took  an  eftate-tail  in  thofe  lands,  and  they  or- 
dered the  tenants  to  attorn. 

Lands  were  devifed  to  truftees  and  their  heirs,  in  truft,  until  Lord  Gle^ 
the  marriage  or  death  of  the  teftator's  grand-daughter,  to  receive  ^''^^^,  ^' 
the  rents  and  profits,  and  pay  her  an  annuity  for  her  maintenance,  ca.  temp. 
and  as  to  the  refidue  to  pay  his  debts  and  legacies,  and  after  pay-  Talb.4. 
ftient  thereof,  in  truft  for  his  grand-daughter ;  and  if  fhe  married 
a  proteftant,  after  her  age,  or  with  confent,  i3c.  then  to  convey 
the  eftate  after  fuch  marriage  to  the  ufe  of  her  for  life,  without  im- 
peachment of  wafte,  remainder  to  her  hufband  for  life,  remainder 
to  the  ifllie  of  her  body,  with  feveral  remainders  over.     Lord 
Talbot  held,  that  the  grand-daughter  was  tenard  for  life  only,  with 
remainders  over  in  ftri6t  fettlement. 

An  eftate  was  devifed  to  truftees  to  convey  to  the  ufe  of  the  Roberts  r, 
teftator's  daughter,  for  the  term  of  her  natural  life,  and  fo  as  fhe  ^'f*^"; 
alone,  or  fuch  perfon  as  flie  ftiouid  appoint,  ftiould  take  and  re-  *     '* 

ceive  the  rents  and  profits  thereof,  and  fo  as  her  huftiand  was  not 
to  intermeddle  therewith ;  and  from  and  after  her  deceafe,  in 
truft  for  the  heirs  of  the  body  of  the  faid  daughter  for  ever.  Lord 
Hardiuichc  faid,  that  it  was  plainly  the  intention  of  the  teftator, 
that  the  huftjand  fliould  have  no  manner  of  benefit  from  the  eftate 
either  in  the  lifetime  of  the  wife,  or  after  her  deceafe,  (for  im- 
mediately upon  her  deceafe  it  was  to  be  conveyed  in  truft  for  the 
heirs  of  her  body) ;  the  wife  therefore  could  only  take  an  eftate 
for  life  j  for  if  (he  were  entitled  to  an  eftate-tail,  the  hufband 
muft  be  entitled  to  be  tenant  by  the  curtefy. 

A.  M.  devifed  all  his  lands  in  B.  and  C.  to  truftees,  in  truft,  to  ^feure  v. 
fell  the  fame,  and  with  the  money  arifing  by  the  fale,  to  purchafe  ^^^"Jf/j^- 
other  freehold  lands,  or  long  annuities,  or  ftock,  or  fome  other 
publickfund  j  and  then  to  permit  the  defendant  and  his  afHgns  to 
receive  the  intereft  and  profits  thereof  during  his  life  j  and  he 

furtl;er 


further  dire£led,  that  the  defendant  fhould  receive  the  rents  ah(i 
profits  of  the  eftates  until  fold  to  his  own  ufe  ;  and  after  the  de- 
fendant's deceafe,  then  in  truft  to  permit  the  plaintiff"  and  his  af- 
figns  to  receive  the  intereft  and  profits  of  the  faid  money  as  afore- 
faid,  or  the  rents  and  profits  of  the  faid  land,  if  unfold,  or  fuch 
other  lands  as  fliould  be  purchafed,  during  his  natural  life  •,  and 
after  his  deceafe,  then  in  truft  for  the  ufe  of  the  iflue  of  the  body 
of  the  plaintiff  lawfully  begotten  •,  and  in  default  of  fuch  iflue^ 
,  the  eftates  were  devifed  over  In  fee.  One  of  the  truftees  in  the 
win  died  before  the  eftates  were  fold,  but  after  he  had  proved  the 
will.  On  a  bill  brought  by  the  plaintiff  to  have  the  eftates  fold  by  a 
decree  of  the  court,  and  that  the  money  arifing  thereby  might  be  dif- 
f  ofed  of  according  to  the  will ;  the  queftion  was,  whether  an  eft.ate- 
tall  was  to  be  limited  to  the  plaintlfFin  the  lands  to  be  purchafed,  or 
f  an  eftate  for  life  only  ?   By  the  Mafter  of  the  Rolls : — Where  lands 

;  are  to  be  fettled  to  one  for  life,  and  to  the  heirs  of  his  body,  there 

is  no  cafe  where  fuch  a  limitation  has  not  been  held  to  be  aii 
cftate-tail :  on  the  other  hand,  there  is  no  cafe  where  they  are  to 
be  fettled  to  one  for  life,  and  after  his  death  to  the  iffue  of  his 
body,  that  fuch  a  limitation  hath  been  conftrued  an  eftate-tail. 
In  Siueetapple  v.  Bindotiy  2  Fern.  536.  there  was  no  eftate  for  life 
•    particularly  given  before  the  word  ijfue,  which  differs  it  from  the . 
prefent  cafe  j  and  yet  Lord  Keeper  Wright  faid,  upon  the  like 
words  in  marriage  articles  it  would  not  have  been  conftrued  art 
eftate-tail,  when  it  appeared  the  eftate  was  intended  to  be  pre- 
ferved  for  the  iflue.     And  in  the  cafe  of  Bale  v.  Coletnatt  it  is  laid 
down,  that  there  is  a  difference  between  a  deed  and  a  will,  as  to 
conftru£tion.     There  is  fomething  in  this  will  that  denotes  the 
intention  of  the  teftator,  that  the  plaintiff  ftiould  only  take  art 
eftate  for  life,  for  there  is  a  dlftindlion  between  the  wording  and 
framing  of  the  limitations :  in  the  firft  place,  the  eftate  is  during 
the  lives  of  the  defendant  and  the  plaintiff  to  continue  in  the 
truftees;  and  when  the  teftator  limits  it  to  the  plaintiff  for  life,  it 
is  to  permit  the  plaintiff  to  receive  the  rents  and  profits,  ^c. ;  and 
when  the  limitation  is  to  the  iffue,  it  is  to  their  ufe  and  behoofj 
and  the  court  (hould,  as  near  as  they  can,  prefervethe  intention  of 
the  teftator.     The  words,  in  default  of  fuch  iffue  to  A.  F.^  fhew 
the  teftator  intended,  that  F.  the  remainder-man  fliould  not  take 
while  there  was  iffue  of  the  plaintiff':  iflue  of  his  body  takes  in 
both  male  and  female,  and  there  muft  be  crofs-remainders  to  the 
iffue  female.     Lord  Glemrchy  v.  Bofville  is  in  point,  and  I  fliall  in 
this  cafe  make  my  decree  accordingly. 
Bagfliaw  V.        ji.  devifed  lands  to  five  truftees,  their  heirs  and  affigns,  in  truft, 
a  Atk^246.   ^y  '^^"'■^  ^"^  profits,  fale  or  mortgage,  to  pay  his  debts,  ilfc.\  and 
570.  577.     after  payment  thereof,  he  devifed  the  fame  eftates  to  three  of  the 
J  Vez.  142.   fame  truftees,  their  executors,  ^t .  for  500  years  upon  truft  to 
tJon9°on7his  P^y  ^^^  legacies,  and  an  annuity  of  200/.  per  amnrn  to  his  fifter 
cafe  in  Jones  for  life ;  and  after  the  determination  of  the  faid  eftate  for  years,  he 
V.Morgan,    devifed  the  fame  premiies  to  all  the  laid  truftees  and  their  heirs,  in 
Rep'^,206.     truft,  as  to  a  moiety,  to  the  ufe  of  tZ^,  his  nephew  for  life,  with- 
Fsaine'iCoa-  out  impeachment  of  vvafte,  and  after  the  determination  of  that 

10  eftate, 
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eilale,  to  the  truftees  and  their  heirs  during  the  hfe  of  2",,  to  fup-  ting.  Re- 
port contingent  remainders,  and  after  his  deceafe,  to  the  ufe  of  the  '"^'"^'^  ''j 
heirs  of  the  body  of  T".  lawfully  begotten,  and  for  -want  of  fuch  tc^"^  ''^'^ 
iilue,  then  to  the  ufe  of  his  nephew  B.  for  the  term  of  his  natural 
life,  without  impeachment  of  wade,  and  after  the  determination  of 
that  eftate,  to  the  fame  truftees  during  the  life  of  B.,  to  pre- 
ferve  contingent  remainders  ;  and  after  his  deceafe,  then  to  the 
ufe  of  the  heirs  of  the  body  of  B.  lawfully  begotten,  with  like  re- 
mainders to  other  nephews.  The  hrft  devifee  T.  died  without 
iflue  ;  upon  whofe  deceafe  B.  the  next  in  remainder  filed  his  bill, 
praying,  among  other  things,  to  be  let  into  poflefiion  of  a  moiety 
of  the  ellates :  afterwards  B.  dying  pending  the  fuit,  his  widow 
and  devifee  brought  a  bill  of  revivor  and  fupplemental  bill,  charg- 
ing, that  B.  in  his  lifetime,  by  bargain  andfale  enrolled,  conveyed 
this  moiety  of  the  eftates  to  two  perfons  and  their  heirs,  to  make 
them  tenants  of  the  freehold,  and  fufFered  a  recovery  thereof  (in 
which  he  was  vouched)  to  the  ufe  of  himfelf  in  fee  ;  and  after- 
wards devifed  his  faid  moiety  to  his  widov/  in  fee,  and  died  with- 
out iflue.  The  general  queftion  between  the  parties  was,  whether 
an  eftate-tail,  or  an  eftate  for  life  only,  pafled  by  the  will  of  ^. 
to  B.  P  It  was  infifted  for  the  plaintiff,  that  it  was  an  eftate-tail, 
upon  the  general  rule,  that  where  lands  are  limited  to  a  man  for 
life,  with  a  limitation  in  the  fame  deed  or  gift  to  the  heirs  of  his 
body,  that  this  makes  an  eftate-tail ;  and  that  a  devife  of  lands  in 
the  fame  way  paffed  the  fame  eftate  ;  that  the  limitation  Was  ei- 
ther a  legal  eftate,  or  a  truft  vefted  or  executed,  and  not  executory. 
On  the  other  hand,  it  was  contended,  that  thofe  rules  were  artifi- 
cial, not  founded  in  juftice,  but  for  fupport  of  the  feudal  tenures, 
and  therefore  the  judges  ought  to  (hew  themfelves  a/futi  in  fupport- 
ing  exceptions  to  fuch  rules.  The  Mafter  of  the  Rolls,  however, 
held  it  to  be  a  truj^y  and  not  a  legal  ejlatc ;  but  decreed  that  B. 
was  entitled  to  an  ejlate-tail  in  the  moiety  fo  devifed  to  him  ;  as  it 
was  the  cafe  of  an  immediate  devife,  and  not  a  devife  of  lands  to 
he  fettkd.  Upon  an  appeal  to  Lord  Hardivicke  from  this  decree, 
he  agreed,  that  this  devife  was  only  a  truft  in  equity  -,  but  that  this 
being  the  cafe  of  a  truft,  the  court  was  bound  to  carry  it  into  exe- 
cution according  to  the  intent  of  the  teftator ;  that  the  intent  was 
clear  that  the  words  **  heirs  of  the  body"  (hould  be  taken  as 
words  of  purchafe,  from  the  claufe,  iviihoiit  impeachment  of  ivajie^ 
and  the  limitation  to  truftees  lo  ftipport  contingent  remainders:  that 
there  was  no  diftinftion  between  trufts  executed  and  executory;  that 
all  trufts  were  in  notion  of  law  executory,  and  to  be  carried  into 
execution  by  the  court.  His  Lordftiip  therefore  reverfed  fo  much 
of  the  decree  at  the  Rolls  as  gave  B.  an  eftate-tail  under  the  will. 

J.  A.  devifed  6000/.  South-fea  ftock,  and  1200/.  to  truftees,  A/hton  v. 
to  fell  and  lay  out  in  the  purchafe  of  lands,  to  convey  to  G.  J.  A,  AJ^^'on, 
for  life,  and  afterwards  to  the  iffue  of  his  body  :  in  default  of  fuch  *    *^'  **^' 
iflue,  then  over.     G.  J.  A.  brought  a  bill  for  performance  :  the 
queftion  was,  whether  he  had  an  eftate  for  life,  or  in  tail  ?    It 
was  infifted  for  him,  that  if  it  had  been  a  devife  of  land,  he  would 
be  tenant  in  tail  5  and  there  fliould  be  the  fame  conftrudiion  in 

this 
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this  cafe  :  but  the  court  held  it  an  eflate  for  life  only  of  the  lands 

to  be  purchalcd. 
White  V.  Perfonal  eftate  was  bequeathed  to  truftees,  in  trufl,  to  lay  out 

*;;^'^17V        the  fame  in  land  to  be  fettled  and  allured  as  counfcl  (lioukl  devife, 

Ambl.  670.  ,  ,    ,     .    ,     .  ,1  ,  , 

unto  and  upon  the  truttees  and  their  heirs,  upon  trull,  and  to  and 
for  the  ufe  of  P.  nnd  the  heirs  male  of  his  body,  to  take  in  fiiccejfion 
and  priority  of  birth.,  and  for  default  of  fuch  iHue  male,  then,  upon 
further  trull,  and  to  and  for  the  ufe  of  B.  and  the  heirs  male  of  her 
hody^  to  take  in  fuccefiion  and  priority  of  birth,  remainder  over. 
And  the  tellator  ordered  the  trullees  to  pay  the  remainder  of  the 
interefl,  dividends  and  profits,  after  deducing  the  expences  of 
the  trull,  until  the  purchafe  or  purchafes  made,  to  P.  and  j5. 
refpedlively,  and  to  their  refpective  fons  nnd  ijfue  mnle^  who  (hould 
be  refpeciively  entitled  to  the  rents  and  profits  of  the  eftates  to  be 
purchafcd.  Upon  the  queltion,  whether  the  lands  to  be  pur- 
chafed  fliould  be  fettled  on  P.  as  tenant  in  tail,  or  in  flri6l  fettle- 
ment  upon  him  for  life,  with  remainder  to  his  firll  and  other  fons 
in  tail  male.  Lord  Northiugton,  on  hearing,  dire6led  the  fettlement 
to  be  made  on  him  for  life,  with  remainder  to  his  firfl  and  other 
fons  in  tail  male.  Upon  a  re-hearing,  Loi'd  Camden  was  clearly  of 
opinion  to  confirm  the  decree,  and  took  a  diilinclion  between  the 
cafe  where  a  tellator  has  given  complete  dire6lions  for  fettling  his 
eflate  with  perfect  limitations,  and  where  his  dire6lions  are  in- 
complete, and  are  rather  minutes  or  inftru6lions :  in  the  former 
cafe,  he  faid,  the  legal  expreflion  fliould  have  legal  effect,  though 
perhaps  contrary  to  his  intention,  as  in  Garth  v.  Baldwin ;  in  the 
latter,  the  court  would  confider  the  intention,  and  direct  the  con- 
veyance according  to  it.  Here,  the  intention  w-as  very  plain  ; 
the  tellator  diredled  the  fettlement  to  be  made  by  advice  of  counfel^ 
and  in  fucceffion  and  priority.  He  meant  fomething  different  from 
an  ellate-tail,  when  he  wanted  the  affifliance  of  counfel;  and 
though  the  words  in  fucceffion  and  priority  might  have  effe£l  in  cafe 
P,  took  an  eflate-tail,  yet  they  were  meant  to  give  an  interelt  to 
the  fons  after  the  death  of  P. ;  the  latter  claufe  put  it  out  of 
doubt  •,  he  there  explained  his  meaning  by  making  ufe  of  the 
words y^/;j"  and  iffue. 
Eaftaid  V.  P.  P.  devifed  "  to  A.^  B.^  and  C,  and  their  heirs  and  afligns 

Wms^'^S     "  ^"^"^    ^"^^'^J    t°  t^^^    ^^^'   of  them,  their  heirs  and    affigns    for 
note.  "  ever,  all  his  manors,  lands,  ^J^fc.  in  the  county  of  D.  and  elfe- 

**  where,  upon  truft,  to  fet  the  fame  out  in  fuch  manner  as  they 
"  fliould  approve,  for  the  benefit  of  his  (the  teflator's)  daughter 
**  y.,  and  the  rents  and  profits  thereof,  to  lay  out  and  apply  for 
<f  her  mod  advantage,  until  flie  (hould  attain  her  age  of  21,  or  be 
**  married  ;  and  on  her  attaining  that  age,  that  the  faid  truftees 
*'  or  the  furvivor  of  them,  or  the  heirs  of  fuch  furvivor,  Jhonld,  as 
*<  coiinfel  fJjQuld  advife^  convey^  fettle^  and  affure  the  faid  manors, 
*^  lands,  ^c.  iinto^  or  to  the  ufe  of  or  in  trufl  for  the  faid  ]'for  her 
**  life,  and  after  her  death,  then  on  the  heirs  of  her  body  laiufilly 
"  ifuing;  but  in  cafe  his  faid  daughter  {hould  die  ^vithout  leaving 
**  iffue  of  her  body  lawfully  begotten,  then  he  devifed  all  his  faid 
**  real  eftates  to  his  brother  J.  P.,  his  heirs  and  affigns  for  ever." 

On 


On  a  bill  filed  by  the  daughter  and  her  hufband  to  have  the  trufts 
of  this  will  carried  into  execution,  Sir  L/oycl  Keuyon,  M.  R.  de- 
clared, that  on  the  true  condrndion  of  the  will,  in  the  events 
which  had  happened,  the  real  eftates  ought  to  be  fettled  on  Mrs. 
Bq/fard  for  life,  witli  remainder  to  her  firfl  and  other  fons  fuc- 
ceffively  in  tail  general,  remainder  to  her  daughters  in  tail  general, 
as  tenants  in  common,  with  crofs-remainders  in  tail  general,  with 
remainder  in  fee  to  J.  P.  And  his  Honour  ordered,  that  the 
Mafter  fhould  fettle  proper  conveyances  according  to  fuch  di- 
redions,  and  that  the  defendants,  the  truilees,  fhould  execute 
the  fame,  ] 

^.  makes  a  fettlement  of  his  cftate  on  B.  his  fon,  for  life,  re-  4Mod.  316. 
mainder  to  his  firft,  is'c.  fon  in  tail  male.   Afterwards  the  reverfion  ^'*'"*  359* 
in  fee  being  in  himfelf,  he  made  his  will  as  followeth  :  As  touching  Ld.Raym. 
my  lands  and  tenements.,  &c.  my  ivill  is,  that   if  my  fon^s  ivife  die^  37.  S.C. 
during  the  life  of  her  hufhand,  imthont  ijfue  male,  that  then   he  fhall  Moor  and 
have  power  to  make  a  jointure  to  any  other  nvifc  ;  and  for  ivant  of  fuch   [Lady ' 
iffue  male  of  my  faid  fon,  then  the  lands  fall  he  and  remain  to  my  fon,  Laneibo- 
&c.  by  any  ether  wife,  and  my  grandaughter foall  have  4000  /.   And  p"^  J^* 
in  cafe  of  failure  of  ifue  male  by  my  fon,  then  all  my  lands  fj all  go  to  temp.  Talb. 
my  grandchildren  and  their  heirs,  fjare  and fjare  alike.     Adjudged,  ^62.  S.  P. 
that  the  fettlement  and  will  being  diflin^l  conveyances,  the  eftate  ^°^"^' 
for  life  in  the  fettlement  cannot  be  tacked  to  the  eftate  in  the  will,  Dougi.487. 
fo  as  to  create  an  eflate-tail  in  the  fon,  fo  that  he  continued  only  s.  P. 

. ..  r      IT  Habergham 

tenant  for  life.  v.  Vincent, 

5  Term  Rep.  92.  2  Vez.  jun.  704.  S.  P.  So,  an  equituHe  e.tate  for  life  cannot  unite  with  a  legaJ 
eftate- tail,  nor  <z/;Ve 'i/c'r/;;.  Ship  and  v.  Smicli,  i  Br.  th  Rep.  75.  Knight  V.  Ellis,  2  Br.  Ch.  Rep. 
570-] 

A  man  feifed  in  fee,  devifed  to  J.  B.  for  his  life  only,  without  Afar.  Eq. 
impeachment  of  wade,   and  from  and  after  his  deceafe,  then  to  '^tl^l'^Z* 

1  -rr-  1  r      1    •  1  >         1  (-11  II  T      Al         1       n        11       lOMod.lSI. 

the  ilkie  male  of  his  body  lawtuily  to  be  begotten,  it  God  inall  citedlnFitz- 
blefs  him  with  any,  and  to  the  heirs  male  of  the  bodies  of   fuch  gib- 12.  *2- 
iffue  lawfully  begotten;  and  for  default  of  fuch  iflue,  remainder  ^ Mod. 261. 
to  y.  C.  and  the  heirs  male  of  his  body ;  and  for  want  of  fuch  Fortefc.133. 
iffue,  he  limits  two  remainders  over  in  the  fame  words :  it  was  ch.Caf.173. 
adjudged,  that  J.  B.  took  only  an  eftate  for  life,  for  the  eftate  f^'f^eit 
was  given  to  him  for  life,  and  there  was  a  limitation  afterwards  ciib.Ca. 
to  his  ifiue,  which  was  a  defcription  of  the  perfon  who  was  to  take  8vo.  20. 
the  eftate-tail.  ^^* 

A.  devifed  certain  lands  to  his  eldeft  fon  for  life,  without  im-  Abr.Eq. 
peachrnent  of  wafte,  remainder  to  J.  S.  his  grandchild  for  life,  ^^J' 
without  impeachment  of  wafte,  with  power  to  him  to  limit  a  s.c.  cited, 
jointure  of  the  fame  land  to  any  woman  he  fhould  marry,  for  her  2  Mod.  258. 
life ;  and  after  his  death  he  devifed  the  lands  to  the  firft  fon  of  pf^^^^^^  j^^ 
J.  S.  the  grandchild  in  tail,  and  fo  to  the  fixth  fon  -,  and  then  Lin^iey  and 
devifed,  that  if    J.  S.    the  grandchild   fiiould   die  without  iffue  BjMw  n, 
male,  the  land  fhould  remain  to  J.  B.     Held  that  J.  S.  took  ['^^caL 
an  eftate-tail ;  for  if  there  had  been  a  feventh  fon,  he  could  not  tail  by  the 

have  taken ;  and  there  it  was  neceflary  to  create  an  eftate-tail  by  ""«  of 

.       .  "'  Common 

implication.  Pleas,  and 

decreedaccordlngly  in  Chancery.  S.C.  cited  in  t  Vez.  26.  and  f«'d  ^  be  wrong  reported  in  tq.  Abr. 

Vol..  IV,  T  ^-  devifed 
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Legatt  and 
Shevvell, 
»  Vrrn.  551. 
S.  C.  but  no 
ref^lution. 
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339-  394- 
pi.  7. 
Gilb.  Fq. 

1  P.  Wrr.s. 
S?'  90,  91 
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(a)  Though 
p.  Williams 
fays  the  p^rt 
ijtif  bound  to 
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y4.  devifed  the  furplus  of  his  perfonal  eftate  to  be  laid  out  in  a 
pUTchafe  of  lands  to  be  fettled  en  B.  his  nephew  for  life,  and  af- 
ter his  deceafe  to  the  heirs  male  of  the  body  of  the  faid  nephew, 
and  to  the  heirs  male  of  the  body  of  every  fuch  heir  male  feve- 
rally  and  fucceflively  one  after  another,  as  they  Hiall  be  in  '"fniori- 
ty  of  a<;e  and  priority  of  birth,  every  elder,  and  the  heirs  male  of 
his  bodv,  to  be  pr'-^ferred  before  every  younger;  and  for  want  of 
fuch  iflue,  to  his  brother  in  the  fame  manner.  On  a  cafe  dated 
for  the  opinion  of  the  court  of  Common  Pleas,  three  of  the  judges 
certified  («),  that  the  nephew  fhould  have  an  ertate-tail  conveyed 
to  him,  but  Judge  Tracy  held  it  only  an  eftate  for  life. 

les  agiecd,  \e.   in  2  Vez   657.     Lor<t   Hardwicke  lay^,  tha:  Lord  Covvpcr  thought   him- 
agree  with  the  three  judges,  and  (o  decreed.  ] 


in  Ca.  temp 


Abr.  T.q.  The  plaintiff's  f-ither,  by  his  will,  devifed  the  eftate  in  queftion 

185-6  Pa-  to  j-Jie  plaiitiff  for  life,  without  impeachment  of  wafte,  remainder 
Vmce  *de'*-  to  truftees  during  his  life,  to  fupport  contingent  remainders,  with 
cree.H  at  ihe  remainder  to  the  heirs  of  the  body  of  his  laid  fon,  reverhon  to 
rolh.  zP.  \i\ixi(c\{  in  fte,  with  a  power  to  the  fon  to  make  a  jointure  of  fuch 
plTco^^^  a  part-,  and  deviled  likewife  a  confidcrable  perfonal  eftate  to  be 
Fitzgib.  38.  laid  out  in  a  purchafe  of  lands,  and  fettled  to  the  fame  ufes  ;  and 
S.C.  cited  ^Yic  only  queftion  was,  whether  the  plaintitf  took  an  eftate-tail,  or 
only  an  eftate  for  life  .''  and  it  was  held,  that  he  took  only  an  eftate 
for  life,  as  the  words  were  exprcfs,  and  had  all  the  other  marks 
attendant  on  an  eftate  for  life ;  and,  confequently,  that  the  heirs 
of  the  body  ftioukl  take  by  purchafe  ;  and  though  the  eftate  would 
veft  in  the  tirft  fon  as  tenant  in  tail  by  way  of  purchafe,  yet  not  fo 
as  to  exclude  the  other  fons,  or  their  iflue,  from  taking  the  like 
eftate,  whenever  his  eftate  determined  for  want  of  ilTue. 

A.  devifes  lands  to  his  wife  for  life,  and  for  her  better  fupport 
he  gives  and  bequeaths  unto  her  the  fum  of  500  /.  to  be  raifed  by 
his  executors  or  adminiftrators,  by  fale  of  timber,  or  by  fale  of 
any  part  of  the  premifcs,  or  otherwife,  by  digging,  finking,  get- 
ting, and  (iile  of  coal  on  the  premifes,  or  any  part  thereof,  at 
her,  her  executors  and  adminiftrators,  choice  and  eleftion  •,  and  if 
my  faid  wife  fliall  happen  to  die  before  the  faid  fum  be  raifed,  as 
aforefaid,  then  fuch  perfon  whom  flie  had  appointed  in  her  life- 
time to  raife,  is'c.  for  which  I  give  them  and  her  full  power  and 
authority  ;  provided  neverthelefs,  that  if  either  of  my  fifters  here- 
after named,  or  fuch  perfon  for  whom  my  truftees  hereafter 
named  fliall  be  truftees,  fliall  pay  unto  my  wife,  her  executors, 
i5c.  the  faid  fum  of  500/.,  that  the  faid  power  of  felling  fliall 
ceafe  ;  and  after  the  deceafe  of  my  faid  wife,  I  devife  all  my 
eftate  before  mentioned  to  ^.,  B.,  and  C,  and  the  furvivor  and 
furvivors  of  them,  upon  the  trufts  hereafter  mentioned,  that  is  to 
fav,  in  truft  for  my  fifters  -^.  L.  and  D.  E.  equally  betwixt  them, 
during  their  natural  lives,  without  committing  any  manner  of 
wafte,  from  and  after  the  deceafe  of  my  faid  wife  j  provided  al- 
ways, that  what  fum  or  fums  of  money,  in  part  or  in  full  of  the  faid 
roo  /.  hereby  left  my  wife,  fhall  be  really  paid  my  wife,  her  exe- 
cutors, ^c.  by  either  of  my  faid  fifters,  that  In  that  cafe  my  will 

is. 


Abr.  Eq. 
jS+.  pi.  zS. 
G'lb.  Eq. 
Rep.  28. 
5  Dinv. 
Abr.  178. 
p!.  26. 
S  Mod.  153. 

Fo  tefc.  ^8. 
2  Stra.  798. 
Barnard. 
K.  B.  54. 
Fi'.zgib.  7. 
Shaw  and 
Weigh,  ad- 
judged an 
c  late-taii  in 
thcfi.Vr,  in 
the  Great 
Sctrions  of 
Wales,  but 
thatjudg- 
ment  re- 
vcrfed  by 
B.  R.  rvhere 
it  WuS  he'd 
only  an 
eftate  for 
life ;  but 
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5^  tlwt  ftlch  money  be  likewife  raifed  by  the  getting  of  coal  on  tbe  the  judg- 

premifes  only ;  and  if  either  of  my  faid  fillers  happen  to  die,  '"""^  ^^ 

leaving  iffue  or  iflues  of  her  or  their  bodies  lawfully  begotten,  or  veifcdi'n'he 

to  be  begotten,  then  in  truft  for  fuch  iilue  or  iflues  of  the  mother's  Houfe  of 

fliare,  or  elfe  in  truft  for  the  furvivor  or  furvivors  of  them,  and  Peers,  by  the 

their  refpective  iffue  or  iflues  ;    and  if  it   fhali  happen  that  both  Eyre°,"c!  r. 

my  faid  filters  die  without  ifl^ue,   as   aforcfaid,   and   their  iffue  or  Pengei)yan4 

iffues  too  die  without  iffue  or  iffues  lawfully  to  be  begotten  ;  the  ^1^^'^'"^^ 

faid  truftees  to  ftand  and  be  intruded   to   and  for  my  kinfman  469. 
J.  S.  and  the  heirs  male  of  his  body,  tsfc.  and  for  want  of  fuch 
iffue,   then  in   truft   for  R.  G.     This  was  held  an  eftate-tail  in 
the  fiftcrs. 

1^4.  devifed  lands,  in  truft,  for  5.  for  life,  with  a  leafing  power,  Bale  v. 

and  after  his  deceafe,  in  truft,  for  the  heirs  male   of  his  body.  Coiemsn, 

Lord  Keeper-decreed  an  eftate-tail  to  be  conveyed  to  B..,  although  '  ,'  g,  vT'n, 

he  admitted,  that  upon  articles  of  marriage,   founded  upon  an  670.  s.  C. 

agreement,  B.  might  in  fuch  cafe  be  made  only  tenant  for  life  ;  Y'"-  ^^^' 

•  •  '" •  tit  Oevife 

but  in  a  will  (he  faid)  you  niiijl  tiike  zvords  as  you  find  them.  (D.  b),pl.7, 

S.  C.  more  fully  repjrted« 

Lands  were  devifed  to  a  truftee,  in  truft,  to  pay  the  rents  and  Garth  v. 
profits  to  S.  for  her  feparate  ufe  during  her  life,  as  if  fhc  were  Baldwin, 
fole,  and  after  her  deceafe,  to  pay  the  fame  to  E.  her  fon  for  life, 
and  afterwards  to  pay  the  fiime  to  the  heirs  of  his  body,  and  for 
want  of  fuch  iffue,  to  pay  the  fame  to  all  and  every  other  fon  or 
fons  of  the  body  of  5.  begotten,  cs'r.  Lord  Hardwicke  decreed  a 
conveyance  in  tail  to  B.  of  the  eftate  fo  devifed. 

A  teftator  devifed  to  truftees  and  their  heirs,  upon  truft,  after  his  Wright  t. 
death,  by  and  out  of  the  rents  and  profits  to  raife  coo/,  with  in-  ^"'''°"' 
tereft,  and  pay  the  fame  to  his  five  grandchildren ;  and  fubjefl  to  r.  ,<;-7, 
the  raifing  and  paying  of  the  faid  coo/.,  and  the  intereft  thereof,  Ambi.353, 
to  the  ufe  of  liis  nephew  for  life ;  fubjecl  neverthelcfs  to  his  ne-  ^"  ^' 
phew's  qualifying  himf-rlf  according  to  a  provifo  thereinafter  con- 
tained, with  remainder  to  the  faid  truftees  and  their  heirs  to  pre- 
ferve  contingent  remainders,  with  remainder   to  the  ufe  of  the 
heirs  male  of  the  faid  T.  R.  and  their  heirs,  provided  that,  in  cafe 
his  faid  nephew  T.  R.  fiiould  die  vvithout  having  any  iffue  male 
of  his  body  living  at  his  death,  then  he  charged  the  premifes  with 
100/.  a-piece  to  two  nieces,  if  then  living,  at  their  refpeftive  ages 
of  21  years;  if  either  died,  her  part  to  go  to  the   furvivor  :  And 
he  empowered  his  faid  truftees,  as  foon  as  conveniently  could  or 
might  be  after  the  death  of  the  faid  T.  R.  without  iffue  male  as 
aforefaid,  by  and  out  of  the  rents  and  profits  of  the  premifes,  to 
raife  and  pay  to  his  faid  two  nieces  the  faid  100/.  a-picce  ;  and  for 
default  of  fuch  iffue  male  of  the   faid  T.  R.   then  he  devifed  the 
premifes  (fubjecl  to  the  payment  of  the  faid  500/.  and  200/.)  ta 
the  ufe  of  all  and  every  his   faid  five  grandchildren,  or  fuch  as 
ihould  be  living  at  the  time  of  failure  of  iffue  male  of  the  faid  T.  R.3 
to  take  as  tenants  in  common,  and  to  their  refpective  heirs  and 
affigns,  equally  to  be  divided  between  them,  (hare  and  (hare  alike, 
provided  that  the  faid  T.  R.  fhould,  immediately  after  the  teftator's 
death,  be  placed  out  an  apprentice  to  a  furgeon,  or  fome  other 
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poocl  trade,  for  feven  vears,  or  elfe  be  fent  to  fome  college  in  Cam* 
hrido;e^  there  to  continue  till  he  was  qualified  to  be  ordained  a  cler- 
gyman ;  and  in  cafe  he  (liould  refufe  or  neglect  to  be  put  out,  and 
continue  fuch  apprentice(hip,  or  qualifying  hifnfelf  to  be  ordained 
a  clei-gyman,  then  his  will  was,  that  the  eftate  fo  before  limited 
to  the  faid  T.  R.  for  his  life,  fliould  ceafe  and  determine  and  be 
void,  as  if  he  had  been  dead,  and  that  the  faid  premifes  fo  limited 
to  the  faid  2".  R.for  his  life,  and  his  ijjiie  wale  as  aforefaid,  (liould 
thenceforth  revert  over,  and  go  and  remain  to  the  ufe  of  fuch  of 
bis  five  grandchildren  as  fliould  be  living,  to  be  equally  divided 
amongfl  them,  and  to  their  refpe6live  heirs,  as  tenants  in  com- 
mon. Lord  Keeper  Henley  determined,  that  T.  R.  took  an 
eftatc-tail. 
Auften  V.  A  tefliator,  after  giving  certain  lands  to  truftees  and  their  heirs, 

I^^'w''-  fi  ^'^  "■'"'  ^-^^  place  to  the  intent  his  fillers  fliould  refpedlively  have  an 
°^  '  ^"^  '  annuity,  or  rent-charge  of  80  /.  for  their  lives,  with  power  of 
diftrefs  and  entry ;  and  fubje£l  thereto  in  truft  for  P.  for  life,  re- 
mainder to  truftees  to  preferve,  iJc,  remainder  to  the  heirs  of  the 
body  of  P.,  remainder  to  his  own  right  heirs ;  gave  the  refidue 
of  his  perfonal  eftate  to  truftees,  in  truft,  to  buy  lands  in  fee- 
fimple  j  which  he  directed  fliould  remain,  continue,  and  be  to, 
for,  and  upon  fuch  and  the  like  eftate  and  eftates,  ufes,  trufls,  in- 
tents, and  purpofes,  and  under  and  fubjecl  to  the  like  charges,  re- 
ftriftions,  and  limitations,  as  were  by  him  before  devifed,  limited, 
and  declared  of  and  concerning  liis  lands  and  premifes  thereinbe- 
fore laft  devifed,  or  as  near  theixto  as  might  be,  and  the  deaths 
of  perfons  would  admit.  It  was  adjudged  by  Lord  Keeper 
Henley^  that  P.  was  entitled  to  an  eftate-t.iil  in  the  lands  to  be 
purchafed. 
Jonft  V.  A  teftator  devifed  his  eftate  to  truftees,  to  raife  money  (in  aid 

Morgan,  ^f  j^-g  perfonal  eftate)  for  paymeni;  of  debts  ;  and  after  payment  of 
Ca.zoS.  debts,  and  after  limitations  to  the  ufe  of  his  youngcft  fon,  and  the 
heirs  male  of  his  body,  in  the  fame  manner  as  thofe  follov.'ing  to 
his  eldeft  fon  JV.y  to  the  ufe  of  his  fon  y\^  .for  and  during  his  natural 
Ufcy  ivithout  impeachment  oj  ivafe,  and  from  and  after  his  deccafc  to 
the  ufe  and  behoof  of  the  heirs  male  of  the  bod\  of  his  faid  fon  laiufuUy 
begotten,  feverally^  refpeclively,  and  in  remainder^  the  one  after  the 
other y  as  they  and  every  of  them  fimild  be  in  feniojity  of  age  and  pri- 
ority of  birth,  ivith  remainder  over.  Powers  were  given  to  the 
teftator's  fons,  whilft  in  poileftion,  of  leafing,  making  jointures 
for  wives,  and  raifing  portions  for  younger  children.  Upon  a 
claim  by  the  perfonal  rcprefentative  of  IV.,  to  the  amount  of  an 
incumbrance  wliieh  JV.  had  paid  off  in  exoneration  of  the  eftate, 
one  point  infifted  upon  in  anfwer  to  it  was,  that  IV.  was  tenant 
in  tail ;  and  therefore  his  paying  off  t]ie  incumbrance  was  an  ex- 
oneration of  the  eftate.  And  Lord  Thurloiue  was  of  opinion,  that 
W,  took  an  eftate-tail.  The  decifion  of  the  caufe,  however,  did 
not  depend  merely  on  the  point  of  the  dcvifee's  taking  an  eftate- 
tail;  but  the  comple;don  of  the  chancellor's  arguments,  and  the 
inferences  from  them,  leave  little  room  to  doubt  that  his  decifion 
would  have  been  tlie  fame,  if  it  had  turned  on  that  point. 

8  ^.devifed 


A.  devifed  to  his  daughter  B.  for  life,  and   after  lier  death  to  Goodtldc  v. 
her  lawful  iflue,  and  if  Ihe  fhould  have  no  iflue,  that  llie  fhould  t>tway, 
have  power  to  difpofe  of  the  eftnte  at  her  will  and  pleafure.     B.  *^'''^"  ^ 
was  the  teflator's  heir  at  law,  and  di<;d  without  iflue.     She  took 
an  ellate-tail,  and  a  contingent  fee  by  the  will,  and  had  a  fee  by 
defccnt. 

Lands  were  devifed  to  M.  and  his  wife  for  their  lives,  remain-  Miller  v. 
der  to  the  next  heir  male  of  their  two  bodies.     It  was  holden  a  Seagravc, 
devife  in  tail ;  for  that  a  devife  to  the  heir  male  was  a  devife  in  ^l^'  ^^^' 
tail,  unlefs  there  are  words  of  limitation  fupei added,  fo  as  to  bring 
it  within  the  reafon  of  Archer's  cafe,  and  that  the  words  firft, 
next,  or  eldeft  made  no  difference. 

A  teflator  devifed  lands  to  N.for  his  Ufey  and  after  the  deceafe  Goodright 
of  iV.,   to  the  heirs  male  of  the  body  o/N.   lawfully  to  be  begotten,  v.  Puiiyn, 
and  his  heirs  for  ever ;  but  if  the  faid  N.  fhould  happen  to  die  ^^j^.  jf  j^' 
without  fuch  heir  male^  then  he  devifed  the  lands  to  B.^  i^c:  The  729-  S.  c' 
queftlon  was,  whether  N.  took  an  eilate-tail,  or  for  life  only,  by  the  5^^™"!-*  ^' 
will  ?  It  was  contended  on  one  fide,  that  the  teft.uor  intended  him  ca.  Abr."'* 
only  an  eftate  for  life,   by  his  devifing  to  him  exprefsly  for  life;  3 '5-  S.  C. 
and  then  here  were  fuperadded  words,  his  heirs  for  ever^  engrafted 
on  the  words  heirs  male;  that  though  tliefs  words  heirs  male  were 
in  the  plural,  yet  the  fubfequent  words  his  dnd  for  default  of  fuch 
heir  male  qualified  them,  fo  as  to  make  them  (ignify  the  fame  thing 
as  fiext  heir  male  in  Archer's  cafe.     But  the  judges  were   all  una- 
nimous in  opinion,  that  N.  took  an  ellate-tail,  that  the  rule  was 
fettled  fo  firmly  that  it  was  not  to  be  difputed.     They  held  that 
the  fubfequent  words  his  and  if  he  dies  without  fuch  heir  male^ 
were  not  fufficient  to  reftrain  and  alter  the  operation  of  the  words 
heirs  male   and  fo  qualify  them  as  to  make  them  a  defcription  of 
the  perfon. 

A  devife  to  L.  fir  life,   then   to  the  heirs  of  the  body  of  L.,  and  Morris  v. 
their  heirs,  and  if  (he  died  w\t\\o\xt  fuch  heir  of  her  bodyi  then  over,  ^^  ^^y* 
was  holden  to  be  an  eflate-tail.  jjo^,    lA-k. 240! 

A  devife  was  to  the  teftator's  eldeft  fon  W.  for  life,  remainder  DuLber  v. 
to  his  firil  fon  for  life,  remainder  to  the  right  heirs  male  of  his  J'^"''"pe, 
body,  remainder  to  other  fons  of  W.  and  the  heirs  male  of  their 
bodies  ;  remainder  to  the  teftator's  fon  T.  for  life,  and  after  to 
the  frjl  heir  male  of  his  body ;  remainder  over.  The  court  of 
C  B.  held,  that  the  words  heir  male  were  to  be  underftood  col- 
lectively, and  gave  an  eftate-tail  to  T.,  it  being  diftinguiflied  from 
Archers  cafe,  by  no  limitation  being  fuperadded  to  the  words  fr/i 
heir  male,  and  the  word  frf  fignifying  fjf  in  order  of  time. 
And  the  court  of  K.  B.  affirmed  the  judgment  of  C.  B. 

Again,  a  devife  w^as  to  R.  M.  and  the   firll  heir  male  of  his  MinchuilT. 
body,   and  the  heirs  male  of  his  body ;  and  in  default  of  fuch  ^^"^buii, 
iflue,  to  E.  M.  and  the  heirs  male  of  his  body,  and  their  iiTues, 
remainder  over.     Lord  Hardwieke  held,    that   R.  M.  took  an 
eftate-tail. 

Again,  a  devife  was  to  Cfor  life,  remainder  to  trullees  to  ftp-  Coulf.n  t. 
port  contingent  remainders  during  the  life  of  C,  remainder  to  the  ^st'!°i"i2c. 
heirs  of  the  body  of  C,  lawfully  begotten.     Upon  a  queftion,  whe-  2  .uk.  146* 

T  3  ther 


178 


Hoe  V. 
Grew, 

»  Wilf.  322. 


Ssyer  V. 
Maikrman, 
Ambl.  344. 
Fearne  C.  R. 
C.  R.  250. 

s.c. 


King  V. 
Burcr.ell, 
Ambl.  378- 
a'J'eim  Rep 
496'  note. 

a.  c. 


legacies  anD  HDeDifc^* 

ther  C  took  an  eftate-tail  or  for  life  ?  a  cafe  was  (lated  for  the 
opinion  of  the  judges  of  B.  R.,  who  certified,  that  by  reafon  of 
the  remainder  interpofing  between  the  devife  to  C.  for  life,  and 
the  fubfequent  limitation  to  the  heirs  of  his  body,  C.  took  an  eftate 
for  life,  not  merged  by  the  devife  to  the  heirs  of  his  body,  but  by 
that  devife  an  eftate-tail  in  remainder  veiled  in  C. 

A  teftator  devifed  lands  to  his  nephew,  to  hold  to  him  during 
the  term  of  his  natural  life,  and  from  and  after  his  deceafe  to 
the  ufe  of  t/:e  iffue  male  of  his  body  lawfully  begotten,  and  the  heirs 
male  of  the  body  of  fuch  i(fue  male;  and  for  want  of  fuch  iffite  male^ 
remainder  over.  The  devifee  had  no  iffue  at  the  time.  The 
court  of  C  F.  held,  that  he  took  an  eftate-tail  -,  and  one  judge 
faid,  he  thought  too  great  regard  had  been  paid  to  the  words, 
"  heirs  male  of  the  body  of  fuch  iffue." 

A  devife  was  in  the  following  words  :  "  After  the  deceafe  of 
**  my  faid  brother  E.  5.,  and  on  failure  of  ill'ue  as  aforefaid,  I  give 
"  the  faid  feveral  eftates  and  farms  to  my  brother  G.  S.,  and  the 
*•  heirs  of  his  body,  the  via'es  having  preference  as  aforefaidy  and  fuc- 
**  ceeding  according  to 7/j«>  ^ir/Z^j-,  and  to  prejerve  the  contingent 
**  remamders  from  being  barred  during  the  life  of  the  faid  G.  S.,  1  give 
*'  the  faid  eflates  and  farms  to  my  faid  friend  Dr.  R.;  and  on  failure 
<'  of  iffue  of  the  faid  G.  5.,  I  give  the  faid  eltates  and  farms  to 
"  my  faid  niece  M.  C."  On  the  death  of  E.  S.  without  iffue, 
the  queftion  was,  whether  G.  S.  took  an  e/Iate-tail,  or  an  eftate 
for  Ife  only,  under  the  will  ?  The  court  held,  that  the  whole  in- 
heritance was  not  vefted  in  the  truftec  in  this  cafe  ;  that  he  took 
only  a  defcendible  freehold  during  the  life  of  G.  5.,  for  the  word 
e/Iates  there  meant  only  the  thing  and  not  the  intereft,  it  being 
coupled  with  the  ■word  farms  :  that  by  inferting  the  limitation  to 
the  truftee  next  after  the  limitation  to  G.  S.,  the  cafe  would  be 
like  Coulfon  v.  Coiilfon,  with  this  difference,  that  it  would  not  be 
quite  fo  ftrong ;  becaufe  the  eftate  was  not  given  exprefsly  to 
G.  S.  for  life.  They  referred  to  Lord  King's  opinion  in  Papillon 
V.  Voice,  that  the  limitation  to  truftees  did  not  control  the  eftate- 
tail  ;  and  the  court  declared,  that  G.  S.  was  entitled  to  an 
eftate-tail. 

A  teftator  devifed,  after  his  wife's  death,  and  failing  iffue  of  her 
body,  a  meffuage,  ^c.  in  /4.  to  J.  H.  for  life,  remainder  to  the 
iffue  male  of  J.  H,,  and  to  his  and  their  heirs,  ftiare  and  fliare 
alike  ;  and  for  want  of  fuch  iffue,  to  the  iffue  female  of  J.  H.,  and 
her  and  their  heirs  ;  and  for  want  of  fuch  iffue,  to  W.  B.,  his  heirs 
and  affigns  for  ever.  He  alfo  gave  other  houfes  at  R,  to  his  wife, 
remainder  to  J.  H.  for  life  ;  and  from  and  immediately  after  the 
determination  of  that  eftate,  to  the  ijftie  male  of  the  body  of  J.  H. 
and  to  their  heirs ;  and  for  want  of  fuch  iffue,  to  W.  R.y  his  heirs 
and  affigns  for  ever ;  with  a  provifo,  that  the  bequeft  and  limit- 
ation of  all  the  premifes  limited  to  J.  //.,  and  fuch  iffue  male  and 
female^  was  upon  a  fpecial  confideration,  that  if  J.  H.  or  his  ifftie^ 
or  any  of  them,  ftiould  alienate,  mortgage,  or  incumber,  or  com- 
mit any  a£l  or  deed  to  alter,  change,  charge,  or  defeat  the  bequefts, 
they  (hould  pay,   l^c.  j  and  he  did  thei-ehy  charge  the  premifes 
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with  the  payment  of  2000  /.  unto  fuch  perfon  or  perfons,  his  or 
their  heirs,  as  would,  flioulcl,  or  ought  to  take  next  by  virtue  of 
any  of  the  bequefts  or  limitations.  J.  H.  having  no  fon,  but  two 
daughters,  who  were  heirs  at  law  of  the  teilator,  he  joined  with 
his  daughters,  in  fuffering  a  recovery  of  the  eilate  in  Ai.  :  Upon 
which,  the  plaintiff  brought  his  bill  for  payment  of  the  2000/. 
But  Lord  Kcreper  Henley,  after  confideration,  gave  his  opinion, 
that  J.  H.  took  an  eitate-tail,  and  that  the  provifo  was  repugnant 
to  the  eilate. 

C.  V.  devifed  to  the  defendant,  and  the  iflue  of  his  body  law-  Univerfity 
fully  to  be  begotten,  living  at  his  death ;  and  for   want   of  fuch  o'Otj-brdy. 
iflue,  to  the  Univcrfity  of  Oxford,  to  be  difpofed  of  in  fuch  man-  Amb^'^Se. 
ner  as  by  the  will  directed.     Lord  Keeper  Henley  held,  that  it  was 
a  clear  eftate-tail. 

A  devife  was  to  A.  for  life,  remainder  to  truftees  to  preferve  Hodgfon  ▼. 
contingent  remainders  during  A.'s  life,  and  from  and  after  his  de-  -^™b.ore, 
ceafe,  then  to  the  heirs  of  his  body.     It  was  adjudged  that  A.  j„dgmenVin 
took  an  eftate  for  life,  with  a  vefted  remainder  to  himl"e}f  in  tail,  b  r  affirm- 
the  words  "  heirs  of  the  body"  being  words  of  limitation.  I'i '"  ^^* 

Lords,  Feb.  14,   lySr, 

A  teftator  devifed  all  the  reft  and  refidue  of  his  eftate,  both  real  Wharton  v. 
and  perfonal,  to  his  nephew  A.  W.  and  his  fons  in  tail  male;   and  '^jf,'"^'"' 
for  want  of  fuch  ifTue  male,  to  his  brother  J.  W,  and  to  his  fons  1083.  ^^* 
in  tail  male  •,  and  in  failure  of  fuch  ifTue  male,  then  to  his   (the 
teftator's)  right  heirs.     Neither  A.  W.  nor  J.  W.  had  any  iflue 
at  the  time  of  making  the  will,  or  at  the  death  of  the  teftator. 
Upon  the  death  of  A.  W.  without  ifTue,  the  queftion  was,  what 
eftate  J.  IV.  took  in  the  premifes  under  the  will  ?  And  the  court 
of  C  P.  held,  that,  upon  the  will  and  circumftances  above  ftated, 
he  took  an  eftate  in  tail  male. 

A.  devifed  all  his  lands,  l^c.  to  a  truftee  and  his  heirs,  in  truft,  Heny  v. 
as  to  part,  to  fuiTer  the  teftator's  wife  Rebecca  to  receive  the  rents  P^'Cei.sBi. 
and  profits  for  her  life  \  and  as  to  the  faid  part  after  his  wife's  de- 
ceafe,  and  the  refidue  after  his  own  deceafe,  to  other  truftees  for 
100  years,  to  raife  200  L  thereon  for  the  ufe  of  his  daughter 
Maryy  and  fubje£l  thereto,  in  truft,  to  pay  the  rents  and  profits  to 
his  daughter  Rebecca,  the  wife  of  P.  Barry,  for  her  feparate  ufe 
during  her  natural  life ;  and  after  her  deceafe,  "  to  the  ufe  and 
•*  behoof  of  the  heirs  of  the  body  of  the  faid  Rebecca  Berry  law- 
*'  fully  ifluing  -,  the  elder  of  fuch  ifTue,  and  his,  her,  and  their 
*'  heirs  to  inherit  and  take  place  before  the  younger  of  fuch 
"  iflue,  his,  her,  and  their  heirs,"  with  remainders  over  in 
default  of  fuch  iflue.  Both  the  daughters  furvived  the  teftator, 
and  his  wife,  and  on  the  death  of  the  latter,  Rebecca  Barry  entered 
on  the  refidue,  and  afterwards  died,  leaving  two  daughters,  the  de- 
fendant Mary  Anne,  the  wife  of  Ignatius  Parcel,  and  the  plaintiff 
Jane,  the  wife  of  Francis  Heny,  and  no  other  iflue.  The  quef- 
tion was,  whether  Jane  Heny  took  any  and  what  eftate  in  any 
and  what  part  of  the  premifes  ?  And  the  court  of  C.  P.  certified, 
that  the  defendant  Mary  Anne  Purcel  took  in  the  firft  place  an 
eftate-tail  in  the  whole  of  the   premifes,  and  that  the  plaintiff 
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Jave  Hctiy  took  an  eftate-tail  in  remainder,  expe£lant  on  the 
determination  of  the  precedent  eftate-tail,  in  the  whole  of  the 
fame  premifes,  with  remainders  over  in  default  of  the  heirs  of  her 
body. 
Doe  V.  Lord  Lord -(T/w/^'-r^'yi?  devifed  his  eftatcs  real  and  perfonal,  in  thefe 
Muigiave,  words,  viz.  ««  in  truft  to  T.  ^S'c.  for  my  full  and  every  other  fon  in 
Kep^'s'zo.  "  tail  ijiale  ;  failure  of  fuch  ifTue,  to  my  brother  H.  and  his  firfl:  and 
"  every  c'her  fon  in  tail  male  •,  faiinre  of  fuch  ifiue,  to  my  brother 
*'  E.y  and  his  fird  and  every  other  fon  in  tail  male  •,  failure  of  fuch 
"  iflue,  to  my  brother  ^'.,  and  his  hrfl  and  every  other  fon  in  tail 
«'  male  ;  failure  of  fuch  ilme,  to  my  daughter  C,  and  her  firll  and 
"  every  other  fon  in  tail  male  ;  and  in  failure  of  fuch  ilTue,  to  her 
"  eldell  daughter,  and  her  firfl  and  every  other  fon  in  tail  male  ; 
"  failure  of  fuch  ifiue,  to  her  duughter:i  refpectively  in  fucceflion; 
"  failure  of  fuch  ifl'ue,  to  the  laft  furvivi;!g  Lord  Mulgrave  :  in  all 
**  the  foregoing  cafes  without  inipeacl.ment  of  wafte,  other  than 
«*  wilful."  Then,  after  making  a  provifion  for  his  daughter,  he 
proceeded,  "  My  will  is,  that  the  money  lodged  at  Child's  to  pay 
**  for  the  purchafe  of  the  Zj^/j  reclory,  be  applied  to  that  purpofe 
**  as  foon  as  Sir  J.  S.  can  complete  the  title  ;  and  the  renewals  to 
<«  be  made  by  the  tenant  for  life." — "  I  name  the  executors  in 
*<  truft  of  this  my  will  INIrs.  J.  J.y  my  brother  H.  P.,  or  v/hich- 
'*'  ever  of  my  brothers  may  fucceed  to  the  eftate."  It  was  ad- 
judged, that  B.  took  only  a  life  eftate,  with  remainder  in  tail 
to  his  iflue. 
Fell  V.  Fell,  A  teftator  appointed  his  coufm  Solonwfi  Fell  fole  executor  of  his 
3  Wilf.  399  ^^iu^  jjini  heir  fo^  life  of  all  his  eftates  (except,  tsfc),  and  after  his 
death  to  his  fon  Thomas  Felly  and  his  heirs  male  for  ever ;  but  if  faid 
Thomas  fliould  die  without  ilTuc,  then  to  his  next  heir  male  for 
ever,  the  elder  to  be  preferred  before  tlie  younger  ;  and  if  no  ilTue 
male  left  behind  faid  Solomon^  then  t!ie  eftate  to  devolve  to  the  fe- 
males ;  and  if  no  females,  then  my  faid  coulin  Solomon  to  give 
and  difpofe  of  the  fame  as  he  fliall  think  fit.  The  teftator  died 
without  ifl'ue,  leaving  Solomon  Fell  (the  father  of  the  defendant 
Solomon  Fell,  the  detifee  named  in  the  will)  his  coufin  and  heir  at 
law,  who  afterwards  died,  leaving  the  defendant  Sohmcn  Fell  his 
only  fon  and  heir  at  law.  Tlie  defendant  Solomon  Fell  had,  at 
the  time  cf  the  teftator's  death,  and  at  the  time  the  faid  will 
.  and  codicil  were  made,  Thomas  his  eldeft  fon,  and  the  plaintiff"  his 
only  daughter,  and  no  other  children  living ;  but  he  had  had  ano- 
ther fon  named  Solomon,  who  was  dead  when  the  will  was  made ; 
but  the  teftator,  though  he  knew  that  the  defendant  had  had  fuch 
a  fon  Solomon  born,  did  not  then  know  that  he  was  dead.  Thomas 
Fell,  the  fon  of  the  defendant,  died  foon  after  the  teftator,  and  the 
plaintiff  was  the  only  furviving  child  of  the  defendant.  A  bill 
being  filed  by  the  plaintiff"  to  reftrain  the  defendant  from  cutting 
down  timber  and  committing  wafte  on  the  eftates  devifed,  a  cafe 
was  fent  out  of  Chancery  for  the  opinion  of  the  judges  of  the 
court  of  C.  P.  as  to  what  eftate  the  defendant  took  in  the  pre- 
mifes  under  the  will ;  and  M'hether  the  plaintiff"  took  any,  and 
what  eftate  in  them.    And  the  judges  certified,  that  the  defendant 
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took  an  eftate  for  life ;  and  his  fon  Thomas  dying  without  idue, 
his  daughter,  the  plaintiff,  took  an  eftate  in  tail  general,  and 
that  a  remainder  in  fee-fimple  was  vefted  in  the  defendant.J 


(E)   Of  Terms   for  Years,  and  uncertain  Interefts 
by  Devife. 

1  F  a  man  devifes  lands  to  his  executors  for  payment  of  his  debts,  8  Co.  96.  a« 
"■■  and  after  debts  paid  the   remainder  over;   the  remainder  is  ^ro. Eiiz. 
good  j  but  it  (hall  not  veft  at  tlie  death  of  executors,  but  the  eftate  rJi'.  ^i,, 
fhall  be  confidered  as  an  uncertain  intereft,  which  fhall  go  from  829.  s.  C. 
executor  to  executor  for  the  payment  of  the  debts  ;  for  if  it  were 
to  determine  by  the  death  of  the  executors,  the  debts  might  never 
be  paid- 

If  a  man  devifes  his  land  to  be  fold  by  his  executors,  or  to  his  exe~  Co.Lit.  uj. 
ctitors  to  be  foldy  the  executors  fhall  have  the  profits  to  their  own  i^-  ;^i6.  a. 
ufe,  and  not  as  aflets,  therefore  they  are  obliged  to  fell  to  the  Hsirand 
firft  purchafer :    but  if  the  devife   had   been,    that  his  executor  Anceftor. 
Jhoiildfell  the  land  (rt),  there,  they  have  not  the  profits  of  the  land  [('')Seeacc. 
before  the  fale ;  for  there  are  no  words  to  break  the  defcent  from  Thmnton^' 
the  heir,  and  carry  it  from  him  ;  and  for  that  reafon  the  land  aBurr.ioz/. 
fhall  defcend  to  him  till  the  fale.  ^      ,         n  -c^^^"  *'    , 

Compton,   2  P.  Wins,  308.] 

If  a  man  pofleffed  of  a  term  for  years,  devifes  the  land  to  ano-  Roll.  Abr. 
ther  generally,  the  devifee  fhall  have  all  the  term,  without  any  li-  ^3'- 
mitation  to  determine  upon  his  death. 

A.  devifes  his  lands  to  his  executors  till  his  fon  comes  of  age  ;  3  Co.  20. 
the  profits  to  be  employed  in  the  performance  of  his  will ;  though  ^^^"^t*^"'' 
the  fon  dies  before  he  be  of  age,  yet  the  intereft  of  the  executors  chaii.  Ca. 
continues  till  he  might  be  of  age,   if  he  had  lived  ;  for  fince  the  113.  S.  P. 
intent  of  the  devifor  governs  in  wills,  it  might  deftroy  that,  if  the 
executor's  intereft  ceafed  at  the  death  of  the  fon  ;  for  it  is  rea- 
fonable  to  believe  that  the  teftator  found  on  a  computation,  that 
the  profits  of  the  land  in  that  time  would  anfwer  his  debts,  fo  that 
this  is  a  good  devife  of  the  term  till  the  fon  would  be  twenty-one, 
though  he  die  before. 

If  a  man  devifes  land  to  his  wife  ////  his  fon  comes  of  age,  to  pro-  Cro.  Ellr. 
vide  his  children  with  neceffaries  ;  though  the  wife  dies  before  the  ^^^^ 
fon  comes  of  age,  yet  her  intereft  does   not  determine   by  her  Dyer,  210.  * 
death,  becaufe  it  was  not  a  matter  of  mere  confidence,  but  fliall  go 
to  her  executors  :  but  [b)  if  the  devife  had  been,  that  his  landjljould  {h)  2  Leon. 
defcend  to  his  fon,  but  that  his  ivife  fhoidd  have  the  full  profits  thereof  ^^'"  ^'  **• 
until  the  full  age  of  his  fon,  iox  h\s  e.Auczt[on',  here  is  nothing  de- 
vifed  to  the  wife,  but  a  mere  confidence  that  {he  Ihall  take  profits 
for  the  education  of  the  fon ;  and  by  the  will  fhe  is  but  in  nature 
of  a  guardian  or  bailiff,  for  the  benefit  of  the  infant,  which  deter- 
mines by  her  death. 

A  man  devifed  certain  lands  to  his  vi'ife  till  his  fon  and  heir  Abr.Eq.i95. 
apparent  fliould  attain  to  his  age  of  twenty-one  years,  and  when  ^'"*-  ^i- 

his     ^^"  ^  * 
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Mansfield      his  fon  fhould  attain  to  his  age,  then  to  his  fon  and  his  heirs,  and 
and  Dugard,  ^[^^  .  j^g  f^p  {[i^f^d  to  the  age  of  thirteen  years,  and  then  died  ; 
j"/!^     '  ■    and  the  wife,  fuppofing  that  fhe  hnd  a  title  to  hold  the  lands  till 
fuch  time  as  the  fon  would  have  attained  his  age  of  twenty-one 
years,  in  cafe  he  had  lived   to  that  time,  continues  in  the  percep- 
tion of  the  rents  and  profits  of  the  faid  lands  for  feveral  years ; 
and  the  bill  was  brought  againft  her  by  the  heir  at  law  of  the  fon, 
to  have  an  account  of  the  rents  and  profits  from  the  death  of  the 
fon  ;  and  though  the  wife  was  executrix  likewife  of  her  hufband, 
yet  it  not  being  devifed  during  that  time, /rr  pr.ynnnt  of  debts,  nor 
•  This  d;f-    any  creditors,  f:cr  ivaat  of  afjets  appearing  '*',  it  v.ms  held  by  my  Lord 
tinguifr.es it    Chancellor,  that  the  wife's  ellate  determined  by  the  death  of  the 
cafeabdve.     ^°"»  ^""^  ^^^^^  ^^^  remainder  vcfted  prefently  in  the  fon  upon  the 
teftator's  death,  and  was  not  to  expect  till  the  contingency  of  his 
attaining  his  age  of  twenty-one  years  fijould  liappen,  for  then  in 
that  cafe  it  never  woulil  have  vcfted,  he  dying  before  that  age  j 
and  therefore  decreed  the  wife  to  account  for  the  profits  from  the 
time  of  the  fon's  death;  and  upon  a  re-litaring  his  Lordlhip  con- 
tinued of  the  fame  opinion,  and  grounded  hinifelf  on  the  diftinc- 
tions  taken  in  3  Co.  19.  and  6  Co.  35. 

A  term  was  devifed  to  B.,  and  if  he  died  within  the  term,  the 
refidue  to  go  to  C.  after  he  attained  his  age  of  twenty-one  years,  B. 
died,  and  then  C,  before  he  came  to  that  age  :  by  this  devife  B. 
had  the  [a)  whole  term  in  him,  (for  if  a  termor  devifes  his  houfe, 
or  his  term,  without  mere  words,  the  devifee  has  the  whole  term,) 
and  the  refidue  of  it  was  to  go  to  C.  on  a  precedent  contingency, 
viz.  when  he  came  of  age,  which  never  happened,  and,  confe- 
quently,  his  executors  can  never  have  it :  and  the  executors  of  the 
devifor  have  neither  an  interefl,  nor  a  poffibility  of  one,  becaufe  he 
made  a  total  difpofition  of  the  term  ;  as  if  a  copyholder  for  life 
furrenders  to  the  ufe  of  B.  for  life,  who  is  admitted,  and  dies  in 
the  life  of  the  furrenderor  ;  yet  he  fliall  have  no  benelit  by  furviv- 
ing  him,  becaufe  the  whole  intereft  was  furrendered  ;  therefore  it 
was  adjudged  in  the  principal  cafe,  that  the  executors  of  ^.  fhould 
have  the  remainder  of  the  term. 

death  oi  A. 

becaufe,  by  the  ftrift  rules  of  law,  an  eftate  of  freehold  is  greater  than  any  term  for  years.     3  Lev.  264. 

Doufe  and  Earl. 

A.  devifed  to  B.  during  his  exile,  and  if  it  pleafe  God  to  reftore 
him  to  his  country,  or  if  he  die,  tlien  to  J.  S.  B.  w^as  a  Dutchmnvy 
and  had  a  penfion  from  the  itates,  but  upon  fome  difpleafure  the 
ftates  deprived  him  of  his  employment,  and  of  his  penfion,  and 
gave  them  to  another,  whereupon  he  voluntarily  left  the  country, 
and  lived  here  with  A.,  who  had  been  his  acquaintance  beyond 
fea  ;  and  after  his  coming  hither  a  war  happened  between  the 
Dutch  and  Englif}},  and  afterwards  a  peace  was  concluded  between 
the  two  nations,  yet  B.  continued  here ;  and  whether  his  eftate 
was  determined,  was  the  queftion  ?  and  the  court  held  it  was  nor, 
for  that  the  exile  intended  by  A^  was  the  leaving  his  country, 
becaufe  of  the  ftates  difpleafure  to  him,  and  the  withdrawing  of 
his  penficn  upon  that  difpleafure.  » 

If 
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If  a  copyholder  devifes  his  land  to  A.  and  B.  his  two  fons,  and  Cro.  jac. 
to  the  heirs  of  thvi'ir  two  bodies  begotten,  and  wills,  that  each  of  -S^^- 
them  (hall  enter  at  the  age  of  twenty-one  years  ;  the  executors  fliall  ^^jj^lii' 
not  take  the  profits  till  th^^y  are  both  of  full  age,  but  he  who  come*  4.i.vont.  * 
of  age  firft  (h  Jl  enter,  and  then  the  other  when  he  comes  of  age, 
and  they  fliall  hold  the  land  jointly. 

ji.  deviled"  his  lands  to  B.  and  C.  and  the  furvivor  of  them,  till  4C0.  ^s, 
800/.  {hould  be  raifed  our  of  them  :  it  was  adjudged,  that  B.  and  ^°;''°':'* 
and  C.  fhould  have  the  land  no  longer  than  they  might  have  re-  eiIz'.  3oo.* 
ceived  it  out  of  the  profits ;  and  that  if  a  ftranger  enters  after  the  Saik.  153. 
death  of  the  devifor,  they  may  have  an  account  of  the   mefne  ^1;'"  '  *!' 
profits,  but  cannot  hold  the  land  longer  than  the  fum  might  have 
been  levied  ;  for  if  that  were  allowed,  they  may  make  it  an  eternal 
charge  on  the  heir's   effcate :  but  if  the  heir  himfelf  enters  and 
dillurbs  them,  they  may  hold  over,  for  the  heir  fliall  have  no  be- 
nefit of  his  own  wrong  ;  or  they  may  have   their  action  againft 
him,  at  their  eieclion. 


(F)   Of  Devifes  for  the  Payment  of  Debts. 

/^Reditors  are  fo  far  favoured,  efpecially  in  equity,  that  wherever  Eq.  Abr, 
^^  it  appears  to  be  the  teltator's  intent,  that  his  lands  fhould  be   '&?• 
liable  to  his  debts,  they  fliall  be  fubjecled  thereto,  although  there 
are  not  exprefs  words  to  charge  them  ;  and  it  feems  remarkable, 
that  in  all  the  cafes  on  this  head,  the  lands  have  been  held  liable, 
and  that  chiefly  on  the  intention  of  the  teftator  ;  and  therefore  it 
feems  difficult  to  lay  down  any  rules  in  this  matter,  which  de- 
pends purely  on  conftruclion.     Thus  much,  hov/ever,  may  be  in- 
ferred from  the  very  cafes  on  which  the   lands   have  been  held 
liable,  that  a  bare  declaration  by  the  tejlator,  that  his  debts  Jhould  be  Vern,457. 
paid  is  7iQt  fufhcient  \  for  this  being  no  more  than  the  law  fays, 
ihall  be  intended  of  perfonal,  and  not  out  of  the  real  eftate. 

Jl.  devifcd  all  his  lands  to  5.,  and  the  heirs  of  his  body,  and  in  Vern.  411. 
another  part  of  his  will,  reciting,  that  he  owed  B.  money  upon  '-'''"*'<^'^sy 
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account,  he  ihereiore  deviled  to  hmi  all   his  perional  eitate,  and  zVern.  229. 
made  him  executor,  willing  him  to  pay  his  debts  *,  and  upon  the  s.  c.  cited, 
reading  of  the  will,  though  the  claufe,  as  to  the  payment  of  debts,  ^"jg\.!j''f' 
feemed  to  relate  to  the  perfonal  eftate  only  ;  and  though  the  lands  be  affirmed 
were  devifed  to  B.  in  tail,  with  a  remainder  over  to  another ;  and  '"  theHoufc 
it  was  objedled,   that  a  tenant  in  tail  could  not  be   a  trufhee ;  "     °'  ** 
yet  the  court  decreed  both  real  and  perfonal  eftate  to  be  fold  for 
payment  of  the  teftator's  debts. 

If  f.  S.  devifes  his  lands  to  his  brother,  who  is  his  heir  at  law,  aVcrn.  228. 
in  fee,  and  likewife  devifes  feveral  legacies,  and  makes  his  brother  Akockand 
executor,  defiring  him  to  fee  his  will  performed  according  to  the  ,K?c,'e<rd1n* 
truft  and  confidence  he  had  repofed  in  himj  this  makes  the  real  Chancery, 
eftate  liable,  for  the  teftator  needed  not  have  devifed  the  eftate  to  and  aft.med 
his  brother,  being  heir  at  law,  unlcfs  he  intended  that  he  fhould  otLojds."* 
take  them  chargeable  with  the  debts  and  legacies. 

A,  devifed 
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zYcia.  690.  y^.  devifeci  in  the  following  words  :  I  do  by  this  my  tv'tll  difpofe  of 
ftich  ivordly  ejiate  as  it  hath  plenfed  God  to  bejlovu  upon  me  :  fiyjlt  I 
ivill  that  all  my  debts  be  paid  and  dijchargcdy  and  out  of  the  remainder 
of  my  ejlate  I  give  and  bequeath  unto  vty  lufe  300  l.j  m\  mind  and  ivill 
isy  that  my  luife  have  one  moiety  of  nvhat  is  left^  after  my  debts  paid  : 
Item,  J  give  to  my  dear  brother  R.  B.  a  clcfe  lying  in  the  parijh  of — ■ — , 
and  for  the  remaining  part  of  my  eflate^  as  ivell  real  as  psrfonaly  I  give 
and  bequeath  unto  my  brother  J.  B.  whom  I  make  executor  :  it  v/as  held 
clearly,  that  thefe  words  fubjecled  his  real  ellate  to  the  payment 
of  his  debts. 
Abr.  E(].  So,  M-here  A.  being  feifed  of  a  real  eflate,  and  alfo  pofleff^d  of 

198-9.  Trot  foijie  perfonal  eftate,  made  his  v/ill  in  writing:,  and  thereby  de- 

and  Verr.on.      .  T  ...  ^  .  ' 

5,  Vein. 70S.  vifed  in  thefe  words  :  Imprimis,  I  will  and  devife  that  all  my  debts, 

S.C.  where    legacies,  and  funeral  charges  fiall  be  paid  and  Jatisfjd  in  the  frji 

'h'  f^"^'      pl"<^^-     Item,  I  give  and  devife  ;  and  then  proceeds  to  difpofe  of  his 

ftrefs  was       ^£^1  and  perfonal  eftate ;  the  perfonal  eftate  not  being  fufTicient, 

laid  on  the     the  queftion  was,  whether  that  claufe  in  his  will  {hould  amount 

wor   deviie.  ^^  ^  charge  on  his  real  eftate  for  the  payment  of  his  debts,  legacies, 

and  funerals  ?  and  my  Lord   Chancellor  Cowper  was   clearly  of 

opinion,  that  it  fhould  j  for  as  to  his  debts,   it  was  but  natural 

juftice  they  fliould  be  paid,  and  his  perfonal  eftate  would  have 

been  liable  to  the  payment  thereof,  whether  he  had  given  any 

directions  in  his  will  about  them,  or  not;  when  therefore  he  wills 

and  devifes,  that  his  debts,  legacies,  and  funerals  ftiall  be  paid  and 

fatisfied  in  the  frf  place,  thefe  words  muft  be  intended  to  give  a 

preference,  for  thofe  purpofes,  to  any  other  whatfoever  ;  and  fince 

he  does   not  devife  his  real  or  perfonal  eftate  to  any  perfon  in 

particular,  for  thofe  purpofes,  the  perfons  who  come  within  this 

defcription  muft  be  fuppofed  to  be  within  his  view  ;  and  it  muft 

be  taken  as  a  devife  for  their  benefit,  preferable  to  any  other  dif- 

pofition  whatfoever,  either  of  his  real  or  perfonal  eftate,  and,  con- 

fequently,  both  of  them  are  thereby  made  liable  thereto. 

Kewmsn  [A  man  feifed  of  copyhold  lands  furrenders  them  to  the  ufe  of 

i'v«n"^°"'    ^'^  ^'^''  ^^^  ^^^^"  ^y  ^"^  ^'^^  ^^y^>  viz.  My  debts  and  legncies  being 

frJi  deduEledy  I  devife  all  my  efate,  both  real  and  perfonal,  to  J.  S.   It 

was  holden  by  the  Lord  Chancellor,  that  this  ihould  amount  to  a 

devife  to  fell  for  payment  of  his  debts. 

Bowdler  V.         One  devifed  in  thefe  words  :  As  to  my  temporal ef  ate,  'wherewith 

r}?''^A  ^''    ^^'^  hath  blejfed  me,  I  give  and  difpofe  thereof  as  follows :   Fir  ft,  I  will 

that  all  my  debts  be  jufly  paid,  which  Ifljall  at  my  death  owe  or f  and 

indebted  in  to  any  perfon  or  perfons  whatfoever ;  alfo  I  devife  all  my 

eflate  in  G.  to  R.  B. — This  eftate  in  G.  was  all  the  real  eftate  the 

teftator  had.     Per  Lord  Keeper,  this  will  creates  a  charge  on  the 

real  eftate  for  payment  of  his  debts. 

Lumky  R.  M.  feized  of  freehold  and  copyhold  land,  furrenders  to  the 

j^^'fi''         ^^^  ^^  ^^^^  ^'^^»  ^"^  ^^^^  devifes  to  his  wife  all  his  goods,  chattels, 

'  ^  '         and  eftate  whatfoever,  upon  condition  that  iTie  paid  his  debts  and 

legacies ;  and  by  the  will  bequeathed  600  /.  to  the  defendant  his 

eldeft  fon  and  heir,  and  400/.  to  the  plaintiff  his  daughter,  and 

Other  legacies  to  other  people,  j^nd  the  furplus  of  his  eftate,  after 

his 


Ills  wife's  death,  to  be  equally  divided  between  his  four  children, 
and  made  his  wife  executrix,  and  died,  leaving  the  defendant,  his 
fon,  an  infant ;  and  the  wife  died  before  probate.  This  bill  was 
brought  by  the  creditors  and  legatees  to  have  the  eftate  fold  to  pay 
them  ;  and  the  court  was  of  opinion,  that  the  words  goods,  ckattelsy 
and  eftate  nvhafoever^  with  all  the  other  circumftances  of  the  cafe, 
and  the  perfonal  eftate  falling  fiiort,  would  pafs  the  teftator's 
lands  well  enough,  and  decreed  a  fale,  and  the  heir  to  join  when 
he  came  of  age :  but  he  being  an  infant,  they  gave  him  a  day  to 
Ihew  caufe,  when  he  came  of  age. 

So,  where  a  will  began,  "  As  to  all  my  wordly  eftate,  my  debts  Hamsr. 
*'  heivg  fiyjl  Jatisfied,  I  devife  the  fame  as  follows  :"  the  real  eftate  ^"s'^dew, 
was  holden  to  be  charged,  nothing  being  devifed  till  the  debts  are  oi."     '"** 
paid. 

So,  where  a  will  began,  **  As  to  my  wordly  eftate,  which  it  hath  Legh  v.  e.-.!! 
*'  pleafed  God  to  beftow  upon  me,  I  give  and  dlfpofe  thereof  in  °^  Waning- 
*'  manner  following  :  that  is  to  fay.  Imprimis,  I  will  that  all  my  p"c.\ol* 
*'  debts  which  I  (hall  owe  at  the  time  of  my  deceafe  be  difcharged  Hatton  v. 
**  and  paid."     Lord  King  decreed,  that  thefe  words  created  a  ^'^hoi's, 
charge  upon  the  real  eftate  for  fuch  debts  as  the  perfonal  eftate  xaib^Tio. 
was  not  fufficient  to  pay;  and  this  decree  was  affirmed  in  the  Lypetv, 

"Houfe  of  Lords.  barter, 

I  Vez.  499. 
Earl  of  Godolphin  v.  Penncok,  2  Vez.  271.  fimllardecifions  onalmoft  the  fame  words. 

J.  J.  by  his  will,  £rft,  orders  all  his  debts  and  funeral  expences  Thomas  ▼. 
to  be  honourably  paid  after  his  deceafe.  In  a  fubfequent  claufe  he  ^'■'J"^'^ 
devifes  particular  premifes,  (enumerating  them,)  excepting  H.  and 
R.;  all  which  enumerated  premifes,  except  H.  and  R.,  he  devifes 
to  truftees,  by  and  out  of  the  money  arifing  by  fale,  and  out  of  the 
rents  and  profits  thereof  in  the  mean  time,  in  the  firft  place  to  pay 
and  difcharge  his  debts,  funeral  expences,  and  all  legacies  given  by 
this  will,  or  by  other  writing  under  his  hand.  He  afterwards  goes 
on  and  fays,  that  H.  and  R.  ftiall  be  in  the  firft  place  for  payment 
of  the  legacies  mentioned  in  his  will.  On  a  bill  by  creditors  to 
have  the  real  eftate  by  the  will  fubjefted  to  the  payment  of  their 
debts,  in  aid  of  the  perfonal,  fo  far  as  that  proved  deficient,  infifting, 
that  the  whole  real  eftate  was  by  the  will  eftabliflied  as  a  fund  for 
that  purpofe-,  Sir  J".  StrangeyM..  R.  faid,  that  though  on  the  firft  part 
of  the  will  the  court  might  take  the  whole  real  to  be  charged  with 
debts,  yet  as  there  is  no  exprefs  lien  on  the  real  by  thefe  general 
words,  and  afterwards  the  teftator  diftributes  fuch  part  of  his  real 
eftate  for  debts,  and  fuch  for  legacies,  it  is  too  much  to  lay  hold 
on  the  general  words  to  fay,  the  whole  fliould  be  charged  v/ith 
payment  of  debts.  It  can  be  done  only  by  implication  on  the  ge- 
neral words,  which  may  be  explained  afterwards,  and  that  impli- 
cation deftroyed.  Confequently,  the  plaintiffs  can  only  have  a 
decree  for  an  account  of  the  perfonal  eftate  in  courfe  of  admi- 
niftration,  and  then  the  other  parts  of  the  real  eftate,  except  H. 
and  i?.,  for  payment  of  their  debts. 

But  where  there  is  a  clear,  full  charge  of  the  whole  real  eftate  Elllfon  v; 
in  aid  of  the  perfonal  for  the  payment  of  debts  and  legacies,  this  ^ijfj^'    ^^ 

fliall  *    "'  ^ 
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fhall  not  be  reftrained  by  a  fubfequent  devife  of  a  particular  part  of 
the  real  eflate  for  that  purpofe,  unlefs  negative  words  are  added. 

A  will  began  thus  :  As  to  my  ivorldly  eJlatCy  I  difpofe  of  the  fame 
asfolloivs,  after  my  debts  and  legacies  paid ;  and  then  gives  feveral 
legacies  and  portions  to  the  teftator's  daughters  ;  and  then  fays, 
that  "  after  all  my  legacies  paid"  the  furplus  of  the  perfonal  ellate 
fiiall  go  to  the  fon.  After  which  follovvs  a  devife  of  lai>d  to  the 
fon  ;  but  if  he  dies  without  iflue  in  the  life  of  any  of  the  daughters, 
then  to  the  daughters.  There  was  a  fufficiency  out  of  the  per- 
fonal eftatc  to  pay  great  part,  though  not  all  of  the  legacies.  It 
was  holden,  that  the  land  was  not  chargeable  to  fupply  the  de- 
ficiency.] 

If  lands  are  devlfed  to  truflees  for  the  payment  of  debts  and 
legacies  {a)  out  of  the  rents  and  profits,  the  truftees  may  fell  the 
land  itfelf, 

[(a)  But  where  the  introdiidlory  words  were,  "  Firft,  I  will  and  dirc<£l  that  all  my  legal  debts,  hgacieSt 
•'  and  funeral  expences  /hall  be  fully  piid  ;"  it  was  holden,  that  they  did  not  authorifc  the  railing  of 
pecuniary  legacies  out  of  the  real  eitate  to  the  lofs  and  dif^ippointment  of  fpecifick  devifccs.  Keijjhtley 
T,  Keightiey,  2  Vez.jun.  328.] 

Vern.  104.        But  if  the  devife  be  to  pay  debts  and  legacies  out  of  the  annual 
Ilhwn** '''    ^^"^^^  ^""^  profits  j  by  thefe  words  the  land  {hall  not  be  fold. 
I  P.  Wms.  415. 


Vern.  104. 
a  Chan.  Ca, 
205.  S.  P. 
decreed. 


Vent.  256. 
4  Vent,  357. 
S.P. 


3  Vern.  26. 
Berry  and 
Aikam. 


{b)  Ivy  V. 

Gilbert,  Pr. 
Ch.  583. 
2  P.  Wms. 
J3.  S.  C. 
Evelyn  v. 
Evelyn, 
2  P.  Wnjs. 
669. 

Okedin  v. 
Okedin, 
1  Atk.  550. 
(«)  Ivy  V. 
Gilbert, 
ubi  juprat 
Mills  V. 
Banks,  3  P. 
Wms. 
(d)  Small  V. 


If  there  be  a  devife  of  a  fum  certain  to  be  ralfed  out  of  the  pro- 
fits of  lands,  and  the  profits  will  not  amount  to  raife  the  fum  in  a 
convenient  time :  per  Lord  Chancellor,  It  is  the  law  of  this  court 
to  decree  a  fale. 

A.  devifes,  that  his  executors  {hall  receive  the  rents,  ilTues,  and 
profits  of  his  perfonal  e{late,  in  the  firft  place  to  pay  60/.  per  antt. 
to  one  for  life  ;  and  after  that  perfon's  death,  out  of  the  remainder 
of  his  eftate,  his  debts  being  paid,  to  raife  portions  for  feveral 
children,  payable  at  twenty-one,  and  maintenance  in  the  mean 
time  ;  and  devifes  all  his  lands  in  feveral  parcels  to  feveral  perfons, 
at  future  times  :  the  Mafter  of  the  Rolls  held,  that  the  lands 
were  liable  to  be  fold,  and  that  the  fales  {hould  be  out  of  all  the 
devifee's  lands,  unlefs  the  perfonal  eftate  were  fufficient,  or  the 
rents  and  profits  in  a  reafonable  time  5  and  ordered  an  account 
to  be  taken  thereof  in  the  firft  place. 

[But  notwithftanding  thefe  cafes,  a  court  of  equity  will  not  de- 
cree a  fale  of  the  lands,  if  no  time  for  payment  [h)  be  appointed  ; 
or  if  any  other  mode  is  prefcribed  to  fatisfy  the  charge  (r),  as  if  the 
inftrument  contain  a  power  of  leafing,  or  of  mortgaging  the  pre- 
mifes ;  or  if  it  diftindlly  appear,  that  the  rents  and  profits  were 
exclufively  intended  to  fatisfy  the  charge  (J).  And  fo  much  do 
courts  of  equity  refped  the  intention,  that  Lord  Hardiviche  faid, 
{e)  that  "  where  a  man  creates  a  truft  for  payment  of  debts,  and 
"  declares  the  truft  of  the  term  to  be  by  perception  of  rents  and 
**  profits,  or  by  leafing  or  mortgaging,  to  raife  fufficient  money 
"  for  payment  of  his  debts,  it  reftrains  it  merely  to  a  payment  of 
*'  rents  and  profits.  But  if  it  had  been  a  truft  of  the  r^nts  and 
"  profits,  the  term  might  have  been  fold  for  the  fatisfadlion  of 
"  creditors."—-"  But  where  there  are  other  limiting  words  fol- 

5  *'  lowing 
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"  lowing  rents  and  profits  In  a  trufl  for  payment  of  debts,  his  wing,  3  Br. 
"  Lordfhip  obferved,  he  did  not  remember  any  cafe  which  would  ^-  ^-.sos* 
<*  authorize  a  faie."     And  this  opinion  feems  fupported  by  Lord  v.  E^Hof'^ 
Loughborough  in  the  following  cafe  [f)  :    T.  B.  by  his  will  directed  Piymuuth, 
all  his  debts  to  be  paid  out  of  his  eftate  with  all  convenient  fpeed,  "^ p^^.  '°*' 
and  ordered  his  perfonal  eftate  to  be  converted  into  money,   and  v  Earl  of" 
applied  in  aid  of  his  real  eftate,  in  payment  of  funerals  and  debts,  Derby, 
as  far  as  the  fame  would  extend.     In  cafe  he  fliould  die  without  ^^'■•^''* 
iflue,  he  devifed  his  eftate  of  B,  (fubje£t  to  the  charge)  to  truftees 
in  truft  to  pay  the  yearly  rents  and  profits  as  follows,  viz.  in  dif- 
charge  of  his  wife's  jointure,  and  his  fifter's  annuity,  and  in  pay- 
ment of  fuch  of  his  debts,  and  the  interefl  thereof,  as  his  perfonal 
eftate  fiiculd  fall  fliort  of  fatisfying,   and  fubjedl  thereto,  to  pay 
his  brotlier  H.  B.  an  annuity   of  ico/.  per  ajiniitn.  to   continue 
till  after  his  debts  affccling  his  lands  Ihould  be  paid  off"  by  the  rents 
and  profits  of  his  eftate  ;  and  immediately  after  the  payment  of  his 
debts,  then  200/.  in  lieu  of  the  100/.,  and  an  additional  annuity 
of  50  /.  to  his  fifter.     And  as  to  the  refidue  of  the  rents  and  pro- 
fits, he  gave  them  to  the  firft  and  other  fons  of  H.  B.,  with  re- 
mainders ever.     On  a  bill  filed  by  the  fpecialty  creditors  and  an- 
nuitants againft  Lord  Derby  a  mortgagee,  and  the  other  parties, 
praying  an  account  of  the  perfonal  eftate,  and  that  if  it  ftiould  prove 
infufficient  to  pay  the  debts,  the  deficiency  might  be  made  up  by 
fale  of  the  real  eftate;  the  Mafter  of  the  Rolls  had  ordered  the 
money  for  the  payment  of  debts  to  be  raifed  by  mortgage  ;  but  it 
appearing  that  a  fufficient  fum  could  not  be  raifed  by  that  means, 
the  queftion  was,  v/hether  the  court  could,  under  the  will,  decree 
a  fale  .'' — By  Lord  Loughborough  :  Where  the  devife  is  to  pay  the 
debts  out  of  the  profits  of  the  eftate,  it  is  equivalent  to  a  devife  to 
the  truftees  to  fell,  and  a  decree  for  a  fale  is  only  an  execution  of 
that  truft.     But  I  am  afraid  you  will  find,  that  both  by  the  words 
and  conftru6iion  of  the  ftatute  of  fraudulent  devifes,  where  there 
is  a  devife  for  the  payment  of  debts,  it  takes  the  cafe  out  of  the 
ftatute,  and  it  ftands  as  it  would  have  done  before  the  ftatute  was 
made :  the  creditor  can  come  only  as  the  will  directs.     I  take  it 
to  be  the  clear  intent  of  the  teftator  here,  that  not  an  acre  (hould 
be  alienated  for  the  payment  of  his  debts  ;  therefore,  there  cannot 
be  a  fale. — But  it  is  to  be  obferved,  that  Lord  Thurlonve  was  of 
opinion  in  a  fubfequent  cafe,  that  in  order  to  take  a  devife  of  real  Hughes  r, 
eftate  for  the  payment  of  debts  out  of  the  ftatute  againft  fraudu-  ^^"^"'^"h. 
lent  devifes,  it  muft  be  effedtive ;  and  therefore  where  a  teftator,  Rep.  614, 
after  generally  charging  his  real  eftate  with  his  debts,  had  devifed 
a  particular  eftate  to  truftees  for  that  purpcfe,  excepting  the  man- 
fion-houfe,  his  Lordfliip  faid,  that  if  the  mafter  reported  that  the 
debts  could  not  be  paid  by  the  means  provided  in  the  devife,  he 
(hould  either  here  or  in  the  Houfe  of  Lords  (unlefs  the  Houfe  over- 
ruled him)  order  the  eftate  to  be  fold,  notwithftanding  the  ftatute  ; 
and  confider  it  fo  far  as  fraudulent :  that  in  the  prefent  cafe,  he 
fhould  order  the   devifed  eftate    to   be   fold,  without  including 
the  capital  manfion-houfe,  if,  without  it,  tlie  eftate  was  fufficient 

for 
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for  the  payment  of  the  debts ;  if  not,  the  manfion-houfe  muft  be 
fold. 

In  what  cafes  a  devife  for  payment  of  debts  will  make  the  eflatc 
either  legal  or  equitable  afiets,    fee  tit.   Executors  and  Admlni- 
JtYcttsrSf  vol.  iii.    p.  59] 

(G)  Of  Devifcs  by  Implication. 

V<(ugh.i6t.  '~T^  HE  law  in  conveying  eflates  did  not  regularly  fufFer  any  to 
t,  Lev.  260.     X     p^jfg  ]^y  implication,  becaufe  it  is  a  manner  of  transferring 
j.°  *       '     no  way  agreeable  to  the  plainnefs  and  folcmnity  of  the  law;  as,  if 
13  H.  7  17.  A.  furrenders  to  the  ufe  of  i>.,  and,  for  want  of  iflue  of  B.^  the 
b.    Cro.       remainder  over  to  C. ;  this,  in  a  conveyance  at  law,  had  been  but 
Horton's       2n  eilate  for  life  to  i?.,  and  no  eftate-tail  by  implication.     But 
cafe.  Bro.    there  has  been  greater  favour  and  latitude  allowed  in  the  difpofi- 
tit.  Dev;fe,    jj^j^  ^f  efcatcs  by  will ;  and  in  the  conftruction  of  them,  the  judges, 
2 Sid.  53.      to  fupport  the  intent  of  them,  v.-here  it  is  very  apparent,  have  ad- 
aLev.  207i    mitted  ellates  by  implication,  though  to  the  difiierifon  of  the  heir 
at  law.     However,  in  thofe  cafes,  fuch  eftates  have  been  allowed 
only  to  arife  by  a  necelTary,  and  not  a  poffible  implication  or  in- 
tention in  the  devifor  j  for  the  heir's  title  being  plain  and  obvi- 
ous, no  words  which  will  bear  a  contrary  fignification  fhall^  by 
conftrutlion,  impeach  it. 
Videthtivi-       As,  if -^.  devifes  lands  to  his  {a)  heir  after  the  death  of  his 
thonries  m    ^jfg  .  fi^jg  jg  3  good  dcvife  to  the  wife  for  life  by  implication  ;  for 
ingfeaion",    ^Y  the  cxprefs  words  of  the  will,  the  heir  is  not  to  have  it  during 
andVern.22.  her  life  ;  and  if  the  wife  has  it  not,  none  elfe  can,  for  the  exe- 
zVern.572.  cutors  canuot  intermeddle. 

aVent.za^. 

S.  P.  ^a)  So,  if  one  hiving  a  wife,  and  two  daughters,  heirs  at  law,  devifes  lands  to  one  of  the  daugh- 
ters after  the  wife's  death  j  this  gives  the  wife  an  eiTate  fir  life,  though  the  daughter  is  but  one  of  the 
coheirs.     aVtrn.  723. 

Bro.  Dev.  But  if  a  man  devifes  to  a  (Iranger,  after  the  death  of  his  wife, 

52.    Cro.  j]^jg  gives  the  wife  no  eflate  for  life  by  implication ;  for  it  is  but 

Vem^22.  ^   demonilration  when  the  eftate  of  the    ftranger   {hall   com- 

zVern.  572.  mence. 

sVent.  123, 

Roll.  Abr.         So,  if  a  man  devifes  his  tenn  to  his  fon,  after  the  death  of  his 

^44-  wife  ;  this  raifes  no  eftate  for  life  in  the  wife  by  implication  ;  for 

here  is  no  neceflary  implication,  that  the  wife  (hall  have  it  as  in 

the  former  cafe,  becaufe  the  fon  is  not  by  law  to  have  the  term, 

as  the  heir  at  law  is  to  have  the  inheritance,  without  a  particular 

devife,  but  tiie  executor:  and  therefore  the  term  in  this  cafe  may 

go  to  the  executor  during  the  life  of  the  wife. 

Tyte  V.  [So,  on  the  other  hand,  if  an  eftate  is  devifed  to  A.  and  his 

Wiiiis,         heirs,  it  (hall  not  be  controlled  and  cut  down  to  an  eftate-tail 

Taib^T.^*      i"  refpedl  of  the  words,  *'  and  if  he  die  without  heirs,  remain- 

"  der  to  B.y^  if  .fi.  is  a  ftranger  and  cannot  be  heir  to  A, 

Higham  v.        If  an  eftate  be  devifed  to  A.  and  the  heirs  male  of  his  body. 

Barker,  ^vii  jf  hs  dic  without  ilTue  of  his  body,  remainder  over  j  and  A. 
Cro.  Eliz,  ^  a:^ 


die  without  iflue  male,  having  \^\ig  fttnaie  ;  no  eftate  v/ill  arlfe  to  Moor,  124. 
fuch  iflae  female  by  implication."]  ^^'^'i  Lancf- 

^  ■'  '  -*  borough  V. 

Fc.x,  Ca.  temp.  Talb.  262.     Bo.lens  v.  V/atfon,  A.-r)bl.478. 

If  a  man  devifes  land  to  J.  S.  and  his  heirs,  after  the  death  of  Roll.  Abr. 
J.  D.,  or  after  twenty  years,  and   the  devifor  dies  during  the  ^^^^• 
life  of  J.  D.f  or  before  the  twenty  years  expired,  the  land  in  the 
interim  (hall  defcend  to  the  heir  at  law;   for  during  tliis  time  the 
devifor  has  made  no  difpofition  of  it,  but   left  it  to  defcend  ac- 
cording to  the  rules  of  law,  which  carry  ic  to  the  heir. 

Where  a  man  devifed  all  Ins  pafture  lands  in  D.  to  liisyoungefl  Vaugh.26i. 
fon,  and  alfo  willed  that  all  bargains,  grants,  iffc.  wliich  he  havl  ^'°'  ^^^' 
from  C.y  fhould  be  to  his  younqell  fon,  and  the  heirs  of  his  body  •, 
it  was  refolved,  that  the  youngeft  fon  fliould  not  have  an  ell.ue- 
tail  in  the  paflures  of  D.  by  irnplicntion ;  for  the  words  of  a  will 
to  difinherlr  the  heir  at  law,  mult  have  a  clear- and  apparent  in- 
tent •,  and  this  at  moft  could  have  been  but  a  po.Tible  implication, 
that  the  devifor  might  have  iiirciidec!  the  fon  an  entail  in  the  paf- 
tures,  which  is  not  fuihcient  to  dcftroy  the  plain  title  of  defcent 
to  the  heir  at  law. 

^.  leafes,  upon  condition,  that  the  lefloc  (liall  not  alien  to  any  Cro.jac.  75. 
befides  his  children  ;  the  lefTee  devifeth  the  term  to  H.  his  fon,   o''.?^'\t''*'' 
after  the  death  of  his  wife  :   it  was  adjudged,  that  this  devife  was  ^^4.' 
no  breach  of  the  condition,  for  the  wife  took  no  eilate  by  impli-  (j)ifatem 
cation;  for  there  can  be  here  but  a  podible  impHcition  at  moil;   ^- devfed  to 

J  I  '    executors 

and  fince  the  intent  of  the  devifor  is  the  beil  rule  to  conflrue  wills  aue.  the 
by,  it  would  be  abfurd  to  fay,  that  the  devifor  intended  to  convey  death  of 
fuch  an  eflate  as  mud  forfeit  his  own ;  therefore,  the  executor  L^  ''"''^ ' 
Ihall  have  it  [a]  while  the  wife  lives.  whether 

Ae  /hall  have  an  efla'^e  for  life,  or  /hail  the  executors  have  it  during  -sr  life,  to  peiform  his  will,  and 
after  her  death  as  legatees  ?     FlJe  Cro.  Jac.  75.     Vaugh.  z6i. 

j^.  feifed  of  a  manor,  part  in  demefne  and  part  in  fervices,  de-  Mor,  pi. 
vifed  all  the  demefne  to  his  wife  eyprefsly,  for  her  life,  and  all  the  ^-    .  ^,_ 
fervices,  for  fifteen  years,  and  then  devifed  the  whole  manor  to  a        »  '"  ^ 
flranger  after  her  death  :  it  was  refolved,  that  the  lad  devife  (liould 
not  take  effect  till  after  her  death,  and  yet  Ihe  Ihould  not  have  the 
fervices  for  her  life  by  implication,  but  that  the  heir  [hould  enjoy 
the  fervices  after  the  fifteen  years,  while  ihe  lived  ;  for  there  ap- 
pears no  necefTary  implication  that  fhe  fhould  have  the  whole  for 
her  life,  with  an  exclufion  of  the  heir ;  and  a  polhble  implication 
is  not  fufficient  to  exclude  him  ;  for  nothing  but  the  apparent  in- 
tent of  the  devifor  can  do  that :  but  if  the  devifor  had  faid,  that 
after  the  death  of  his  wife  and  the  itranger,  the  heir  fhould  have 
the  manor,  there,  the  wife  by  a  neceifary  implication  thall  have 
the  whole  manor  while  the  flranger  and  wife  live,  and  the  ftr..nger 
cannot  take  any  thing  whilll  flie  lives. 

From  this  it  appears  that  the  rule,  viz.   wliere  a  devifee  takes  Cro.  Elii. 
any  thing  by  an  exprefs  devife,  he  fliall  not  have  any  other  thing   '''■^^ 
devifed  by  the  fame  will  by  implication,  is  dellroyed  by  the  dillinc-     "*'''' '     ■* 
tion  of  a  necelTary  and  a  poilible  implicatitnr  ;  for  th.e  former  cafe 
proves,  tliat  a  neceflarv  implication  v.ill  give  an  cilate,  tliough 

Vol.  IV.  ♦    '  U  the 
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the  devifee  took  by  an  exprefs  devlfe  before  ;  and  a  pofTiblc  im- 
plication is  fuflicient  in  no  cafe  to  convey  an  eftate  to  the  dlflierilou 
of  the  heir ;  for  that  is  the  principal  point  between  Gardner  and 
Sheldoriy  in  Vnugh.  263.  where  the  words  of  the  will  are,  that  if 
my  fon  G.  and  my  daughters  ]\I.  and  K.  die  without  illue  of  their 
bodies,  then  my  lands  to  remain  to  my  nephew  W.^,  it  was  ad- 
judged, that  the  devife  to  G.,  being  fon  and  heir,  was  void,  and 
that  tlie  daughters  took  no  eilate  by  that  pofiible  implication;  but 
their  dying  without  ilTue  is  only  a  delignation  of  the  time  when  the 
nephew  is  to  take. 
3  Lev,  259.  A.  devifed  to  his  wife  600  /.  to  be  paid  to  J.  S.  for  the  payment 
»Vci)t.  57.    of  lands  he  purchafed  from  him,  and  are   already  fettled  on  her 

jVioor    '2  1.  ■*  ^  , 

Wright  and  ^o^  her  jointure  ;  the  lands  were  not  fettled  on  her ;  and  adjudged 
Wivdi.  they  did  not  pafs  by  tlie  will  by  implication,  for  there  appears  no 
intent  that  (lie  fliould  have  them  by  the  will,  and,  confequently, 
they  cannot  pafs  from  the  heir  at  law  by  implication,  fince  the 
devifor  was  only  miilaken  as  to  the  fettlement  of  them  in  his  life- 
time. 
Chan.  Ca.  A.  dcvifcd  all  his  eftate  real  and  perfonal  for  the  payment  of 

'9^*  '^""^  debts  and  legacies,  and  devifed  100/.  to  his  heir  at  law:  this  was 
ton,  -vide '    decreed  a  good  devife  in  fee,  but  no  implied  trufc  arofe  to  the  heir 
headof  Ufes  at  law  for  the  furplus;  for  by  that  conilrudion  the  devifee  would 
^f'rr'^ft'^b    ^"^^^  ^^  benefit  by  the  devife  :  befidcs,  the  legacy  of  100/.  to  the 
Implication,  heir  at  law  is  in  this  cafe  an  exclufion  of  tlie  heir  from  any  fur- 
ther benefit. 
i^leon.  14.        A.  has  two  fons  B.  and  C,  and  devifes  part  of  his  land  to  3,  in 
tail,  and  the  other  part  to  C.  in  tail ;  and  if  any  of  his  fons  died 
without  iflue,  then  the  whole  land  ihould  remain  to  a  ftranger  in 
fee ;   C.  died  ;  yet  the  ftranger  could  not  enter  into  his  part,  foj 
the  other  brother  took   it  by  implication,  the  words  of  the  will 
being,  that  the  whole  land  ihall  remain  to  a  ilranger,  which  he 
cannot  have  while  either  of  the  fons  or  any  iflue  of  their  body  be 
living. 
yUefupra,        Another  rule  relating  to  devifes  by  implication  is  this,  that  where 
letter  (D).     ^j^g  devifee  takes  a  particular  eftate  of  inheritance  bv  exprefs  words 

JJvcr    I  */ 1  •  '         .        . 

a.  Bcndi.  in  th^  will,  fuch  eftate  fhall  not  be  enlarged  by  implication  («)  ; 
pl.  114.  for  fince  devifes  by  implication  are  allowed  in  favour  to  wills, 
Moor,  113.    jjjg^  where  the  intention  of  the  teftator  maybe  prefumed,  the 

i  Leon.  220.    .     ,  .,,  ^       .         ,  ,     .     1  n-    1  •         1    •  1 

Vent.  i-o.  judges  Will  purluc  It,  though  it  be  not  exprelied  m  plam  words, 

[{a)  Ai-  yet  there  is  no  room  for  fuch  conftruf^ion  where  the  devifee  has 

though  the  ^^    eftate    given  him   by    exprefs    words    in  the  will :  for  that 

laid  down,  would  be  to  ovcr-rule  the  plain  meaning  of  the  teftator  againft  his 

that  an  own  words  :  therefore,  if  A.  devifes  to  B.  for  life,  the  remainder 

re^s^^de  ^°  ^'*  '^"*^'  ^^'^  heirs  male  of  his  body,  and  if  it  happens  that  C, 

ijnedby  the  fliall  die  without  heirs  of  his  body,  then  the  remamder  to  Z>.,  this 

teiiatorihaii  Jg  bpt  an  eftate  in  tail-male  to  C,  becaufe  that  eftate  being  given 

iT/ed'^b"'  ^°  h'"^  ^y  c^P^^^s  words,  ought  not  to  be  over-ruled  by  a  bare 

Jmpiicatiotj,  implication,  that  the  teftator  intended  him  a  greater  eftate  by  the 

be  generally  wprds,  if.be  chancc  tp  die  without  heirs  of  his  body. 

tri;e  ;  yet  if         ■  '  -^  _      ^  •' 

the  man\ift  general  intent  of  the  teftator  require  it,  courts  of  jijftice  will,  \n  order  to  effefluate  Tjch 

|eneial  intent,  (Jifregar^  the  particular  jnCsjat,  however  cxprefsly  dsclared,  if  JKCO.iiiltsnt  with  the  general 
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intent.     See  the  cafe  of  Doe  v.  Applyn,  4.  Term  Rep.  8a.     Rcb'flfon  »  Robinfon,  1  Pun  44.  ani 
other  cafes /a/r<J  D.  and  fee  2  £q.  Tr.  58.  note  (/>)  by  iVr.  Fonbl..n<5ue.] 

If  a  devife  be  to  A.  and  his  heirs  male,  and  if  he  die  without  Bu!ft.  6j. 
heirs  of  his  body,  then  to  remain  to  B.  in  fee,  this  is  but  an  eilate  ^y^''  '7«' 
in  tail-male  to  A,y  for  the  law  fupplies  the  words  of  lAs  body,  and  fc>'so11f'^ 
fince  the  devifor  only  gave  it  by  \g)  exprefs  words  to  him  and  his  "><>n  devife 
heirs  male,  it  would  be  againll  his  plain  words  to  let  in  his  iffue  ^^^fy^l^^ c 
female  by  implication  on  the  other  words,  if  he  die  ivithoid  heirs  h.  body, 

(f  his  body,  an'l  if  he 

die  wiihout 
heirs,  thefe  laft  words  will  not,  3gainft  the  exprefs  declar.uijn  of  the  tcftator,  give  the  devifes  a  fee  limplc 
by  implication.     2  Vern.  45:. 

B.  having  iflue  a  fon  and  two  daughters  by  feveral  venters,  the  Dfndl.212. 
fon  died  leaving  two  daughters,  and  then  J.  devifes  one  of  his  Ciatchcs's 
mefluages  to  B.  his  own  daughter,  and  her  heirs  for  ever,  and  his  D)e"r,  330. 
other  mefluage  to  C.  his  daughter,  and  her  heirs  for  ever  ;  and  if  ^.  Vaugh.257. 
die  without  iiTue,  living  C,  then  C.  fhould  have  ^.'s  part  to  her  ['^atwhen 
and  her  heirs ;  and  if  C.  die  before  her  age  of  fixteen  years,  then  dhtina*" 
B.  (hould  have  her  part  in  fee ;  and  if  both  his  faid  daughters  eftates  are 
Ihould  die  without  iflue  of  their  bodies,  then  his  grand-daughters  '^"^  ^^^  ^^ 
fhould  have  the  mefluages :  C.  died  without  ilTae,  having  pafled  and  their 
her  age  of  fixteen  years :  the  grand-daughtei*s  had  judgment  for  f^v.-raiani 
her  part ;  and  the  words  of  the  will,  if  his  t%vo  daughters  died  with-  '-^lllf^l^^ 
Silt  ijfue  of  their  bodies^  did  not  create  crofs  remainders  for  each  forw'ntof 
other's  part  by  implication,  but  only  denoted  the  time  when  the  ''"«''  '''""e 
heirs  at  law  fhould  have  the  mefluages ;  for,  fays  the  book,  no  **2r'"i^ !, 

»-....  .  o       ''         J  _  '_       lemainiJers 

luch  implication  will  ferve  when  there  is  an  exprefs  gift  and  li-  ftaii  not  be 
mitation  made  to  the  devifees  by  the  teftator  himfelf.  implied  -,  the 

'  woidsjciicral 

nnd  refpeSllfe  fevering  the  title ;  fee  Davenport  v.  Oldls,  i  Atk.  579.  Williams  v.  Bro%vne,  2  Str  996. 
Pery  v.  White,  Covvp.  777.  Fhipaii  v.  Mansfield,  IJ.  800 — With  relpfft  to  crols  remainders  in  a 
will,  it  may  be  obferved,  that  the  prefumption  is  in  favour  i.f  them,  where  they  are  to  be  raifed  between 
ZiL-e  j  but  where  between  more  tkan  fwo, -it  is  againit  them.  But  it  being  only  a  prefumption,  it  may, 
of  courfe,  be  rebutted  in  either  cafe  by  circumitances  of  plain,  manifeft  intention.  The  words  "  in  de- 
^^  faiJt  cf  juch  'j}xe,"  and  a  devife  over  of  all  the  tcftator's  eftates,  have  been  iioiden  toraife  crofs  remain- 
ders. Phipard  v.  Mansfield,  ul>i  fi/j^ra.  Comber  v.  Hill,  2  Str.  969.  Atherton  v.  h'ye,  4  Term 
Rep.  710.  Wright  t.  Holford,  Co.vp.  31.  S.  C.  by  the  name  of  Wright  v.  En  Jefield,  Anibl.  468. 
and  by  the  name  of  Wright  v.  Lord  Cadogan,  6  Br.  P.  C.  1  56.  Holmes  v.  WilKt^,  i  Freem.  48 > 
Marryatt  v.  Townly,  i  Vez.  loi.  The  prefuming  ag.iinlt  crofs  remainders  between  more  than  two, 
was  for  a  technical  reafon,  becaufe  the  law  avoids  the  fplitcing  of  tenures.  1  V'ez.  104-5.  />cr  Lord 
Hardwicke.  j 

[Where  an  exprefs  eftate-tail  is  given  by  the  will,  it  will  not  be  Doe  v. 
enlarged  to  a  devife  in  fee  by  implication^  from  the  land's  being  pj'*|''%^_, 
charged  with  the  payment  of  annuities,  or  of  a  grofs  fum,  not  oennV.^'' 
even  if  it  be  a  charge  in  fee;  for  the  charge  in  fuch  cafe  fliall  iflue  biater, 
out  of  the  whole  eftate,  and  not  out  of  the  particular  eftare  only  ;  pj""* , 
and  being  governed  by  the  dire£tions  of  the  will,  it  (hall  take  cffedl  Outton  v.' 
according  to  the  limitations  thereof,   and  atfecl  the  whole  in-  Engram, 
heritance.]  fj"-  J"' 
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(H)  Of  the  Dlfpofition  of  Goods  and  Chattels  by 
Will,  by  what  Defcription,  and  to  whom  good. 

[See  under  the  divifion  Legades,  B,  2,  3.] 
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( I  )  Of  executory  Devifes  of  Lands  of  Inherltaiice  : 
And  herein  of  Contingent  Remainders,  and  Crois 
Remainders,  as  far  as  they  relate  to  this  Place. 


Abr.Iq. 
j86. 


A  N  (fl)  executory  devlfe  is  defined  to  be  a  devife  of  a  future  in-^ 
,  .  ^r  ,.  ,  tereft,  which  cannot  vcd  at  the  death  of  the  teftator,  but  de- 

(j)Ofwhich  ,  r  •  1  •    1  ,1   1  1      r  •  /I 

there  are       pcnds  upou  lome  Contingency  which  mult  l.appen  beiore  it  can  velt. 

three  kinds  :  I.  Where  tl.e  dcvifor  dep  irts  with  liis  whole  fcc-iimole,  but  upni  fome  contingency  qui- 
lifies'  that  dilpufition,  and  lirnlts  a  fee  u,^on  that  contiiiyency,  wh'cli  is  new  in  law,  as  appears  by  Brook, 
^34.  Dyer,  -53.  Vaugh.  Tji-,  and  wa,-  lint  advjnced  in  the  cafe  of  Flind  and  Lyon,  19  Eliz.  3  Leon. 
64. /"ic  Nottinghjm.  3  Chnn  C.  fes,  i.<^c.  in  the  cale  of  the  dukeoF  Norfo.k.  Second  lort  is,  when 
the  devifor  gives  a  futuie  efiale  Co  aiilb  upon  a  c  ^ntingf  ncy,  but  does  not  part  with  the  fee  9  piel"'  nt,  but 
fuffers  it  to  defcend  to  his  heir,  as  a  deviie  to  the  h-  irs  of  y.  S  t^i  he  (hall  have  cne,  &c.  and  :hKj'e 
have  been  frequent.  Of  the  thiid  fort  aie  leafthjid  inteieits,  or  terms  for  jeais,  foi  vvhi>.h  "viae  irfi a 
letter  (K),  and  Salk.  c;a5. 

Fearne's  [This  Is  the  definition  commonly  given  of  an  executory  devife. 

Executory  jJm;  jf-  fj^s  been  objecled  to  as  deffclive  in  point  of  accuracy  and 
ith'ed?  preclHon,  inafmuch  as  it  is  not  confined  to  executory  devifes  only, 
I,  2,  &c.  but  embraces  every  kind  of  contingent  intereft  in  lands  given  by 
devife,  and  fome  contingent  intcrelts  by  devife  are  contingent  re- 
mainders. An  executory  tlevifc  is,  ftriclly,  fuch  a  limitation  of  a 
future  eftate  or  intereR  in  lands  or  chattels  (though  in  the  cafe  of 
chattels  perfoual,  it  is  move  properly  an  executory  bequeft)  as  the 
law  admits,  in  the  cafe  of  a  will,  though  contrary  to  the  rules  of 
limitation  in  conveyance's  at  common  law.  It  is  only  an  indul- 
gence allowed  to  a  man's  lail  wiii  and  teftamentj  where  otherwife 
the  words  of  the  will  would  be  void  ;  for  wherever  a  future  in- 
terert  is  fo  limited  by  devife,  as  to  fall  within  the  rules  wliich  the 
law  has  prefcribed  for  the  limitation  of  contingent  remainders  j 
fuch  an  intereft  is  not  an  executory  devife,  but  a  contingent  re- 
mainder.] 
Pyer,4r.  To  underftand  this  do6lririe,  it  m.uil  be  obfevved  as  an  eftablifh- 

Co.  85.  g^  rule,  that  a  fee  cannot  be  limited  on  a  fee  ;  as  if  lands  are 
j^jjon.^g  limited  to  one  and  his  heirs,  and  if  he  dies  without  heirs,  they 
Co.  Lit.  19.  fliall  remain  over  to  another,  this  lall  limitation  is  void:  fo,  if  lands 
Poph.  34.  jj^g  given  by  deed  to  o'ne  and  his  heirs,  fo  long  as  J.  S.  hath  iiTue, 
Rep.  220.  and  after  the  death  of  '/'  ^«  without  ifllie,  to  remain  over  to 
Godoip.  anotlier,  this  remainder  is  Hkewife  void,  becaufe  the  full  devifec 
355-  had  a  fee,  though  it  was  a  bale  and  determinable  fee. 

Cro.  iiiz.  Yet,  in  a  wii!,  fuch  limitations  may  be  good  upou  a  contingency 
^h'  6-^°"*  *^^"  ^^y  happen  within  the  compvifs  of  a  life  or  lives  in  (6)  ej/'e,  or 
Dyer,  124.  nine  months  after  the  expiration  of  a  life,  or  (c)  a  reafonable  nun> 
[l>)  AUthe  ber  of  years  ;  for  thefe  tend  not  to  a  [d)  perpetuity,  which  is  fo 
^"r'llT'^  odious  in  law  ;  but  this  not  by  w.iy  of  dired  (e)  remainder,  but  hv 

Delighted,  ..^•'^  ^  ■'  '  ' 

and  burning    Way  01  executory  devile. 

cut  at  the  fame  time,  fer  Twifden.  ( c)  That  20,  my  30  yeais  have  been  ti.ought  a  reafonJ.ble  time. 
Salk.  2ag.  pi.  8.  (i)  .As  the  cafe  of  Gardiner  and  Sheldon  djes,  which  therefore  has  been  denied  to  be 
law,  which -z/'We  in  Vaujh.  271.  (s)  Where  a  contingent  c'.Lits  is  liniited,  and  depends  upon  a  fre-;- 
hold  which  is  capable  of  fupp^rting  a  rcmainc'cr,  it  /hail  never  be  conitrued  to  be  an  executory  deviie, 
but  a  contingent  remainder,  z  Sand.  3S0.  Purcfoy  and  Rogers.  3  Lev.  434.  S.  F.  Carth,'3io, 
[Doe  V.  prolines,  3\Vilf.  237.  241.  zBl.Rep.  777.  S.  P.  Goodtitle  v.  Biliington,  Dougl.  753. 
Doev.  Morgan.  3  Term  Rep.  7C3,  S.  P.  Walter  v.  Drew,  Com.  Rep.  372.  S.  P.  Wealthy  v.  Bofvilic, 
Ca,  te.mp,  Hardw.  358.   S.  P.     Caiwardine  v.  Carwardine,  Fearns's  Executory  Devifes,  4th  edit.  5, 

As, 


As.  If  tenant  in  fee-(imp!e  devlfes  his  land  to  j4.  and  his  heirs,  3  Chan.  Cn, 
and  if  he  dies  without  iirue  in  the  life  of  J5.,  then  to  B.  and  9- 
his   heir.") ;   though   this  be  a  limitation  of  a  fee-fimple   upon  a 
fee;   yet,  becaufe  the  remainder  to  B.  muft  veft  upon  a  con- 
tingency, which  will  fall  in  a  life,  it  has  been  held  good  as  an 
executory  devife. 

So,   in   the  celebrated  cafe  of  (a)  Pril  and  Brown,  where  one  {c)  Report- 
having  three  fon.s,  A.,  B.,  and  C,  by  his  will  in  writing  devifcs  ^'I^q'^^'^^oH, 
lands  to  B.,  his  fccond  fon,  and  his  heirs  for  ever,  paying  20/.,  and   Abr.  61  t. 
if  B.  dies  without  itTue,  living  A.,  then  A.  to  have  thofe  lands  to  P^^m.  131. 
him  and  his  heirs  for  ever;  B.  enters  and  fuffers  a  common  reco-  „    °  '  , 
very  to  the  ufe  of  himfelf  and  his  heirs,  and  then  devifes  thofe  2  Leon.  m. 
lands  to  J.  S.  and  his  b.eirs,  and  dies  without  heirs,  living  A.:  it  Vaugh.a?*. 
was  adjudged,  firft,  that  B.  had  a  fee-fimple,   and  yet  the  limit- 
ation to  A.  good,  as  an  executory  devife  in  fee ;  for  it  was  to  hap- 
pen within  the  compafs  of  a  life ;  and  therefore  if  Bs  died  with 
iflue,  living  y^.,  or  without  iflue,  after  the  death  of  A.,  then  this 
future  Interett  was  never  to  arife:  fecondly,  it  was  adjudged,  that 
this  being  a  mere  collateral  poffibility  was  not  bound  by  the  reco'* 
very  ;  for  it  had  not  exiftence  at  ail  when  the  recovery  was  fufFered  ; 
and  therefore  the  recompence  in  value  could  not  extend  to  it: 
befides,  to  allow  the  particular  tenant  to  deftroy  any  fuch  future 
intereft,  would  be  the  means  of  fruRrating  the  mod  commendable 
intentions  of  the  devifor,  providing  for  his  younger  children,  or 
for  the  payment  of  his  (iebts,  i3'c. 

One  by  will  devifes  his  lands  to  his  mother  for  life,  and  after  Dyer,  127. 
Jier  death  to  his  brother  in  fee,  provided  that  if  his  wife  (being  '"  """'K'"^- 
then  enfient)  be  delivered  of  a  fon,  that  then  the  land  fliall  remain 
to  him  in  fee,  and  dies,  and  the  fon  is  born  :  it  was  held,  that  the 
fee  of  the  brother  fliould  ceafe,  and  veft  In  the  fon  by  way  of  ex- 
ecutory devife  upon  the  happening  of  the  contingency. 

[A  teftator  devifed  lands  to  his  wife  for  life,  and  after  her  death  Gulliver  v 
to  fuch  child  as  flie  was  then  fuppofed  to  be  erftent  with,  and  to  ^^^yl^^jg. 
the  heirs  of  fuch  child  for  ever;  provided  that  if  fuch  child  as 
fhould  happen  to  be  born,  ihould  die  before  the  age  of  21  years, 
leaving  no  iffue  of  its  body,  the  reverfion  fnould  go  over.  The 
court  held  it  to  be  a  devife  to  tlie  wife,  remainder  to  the  child  in 
contingency  in  fee,  with  a  devife  ever,  which  they  held  a  good 
executory  devife,  as  it  was  to  commence  within  tv.'enty^one  years 
after  a  life  in  being  ;  and  that  if  the  contingency  of  a  child  never 
happened,  then  the  laft  remainder  was  to  take  effe6l  upon  the 
death  of  the  wife  :  that  the  number  of  the  contingencies  were  not 
material,  if  they  were  all  to  happen  within  a  life  in  being,  or  a  rea- 
fonable  time  after. 

So,  where  a  teftator  devifed  to  his  wife  for  3  years,  remainder  t  Wlif.  sac, 
to  Ids  fon  for  99  years^  if  he  Ihould  fo  long  live,  remainder  to  him  j^^ig^lg^j, 
for  99  years,  if  fuch  wife  as  he  {hould  marry  fliould  fo  long  live, 
remainder  to  the  heirs  of  his  fon's  body,  and  the  heirs  oi  their 
bodies ;  the  court  held  the  devife  to  the  heirs  of  the  fon's  body- 
good,  as  an  executory  devife,  being  to  take  place  infuturo,  within 
tjie  compafs  of  a  life  in  being. 

U  3  Again, 
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Legacies  ant)  aDctJifes* 

Again,  where  a  teftator  tlevifed  his  lands  to  C,  for  the  term  of 
90  years  from  his  (the  teilator's  deceafe)  if  he  fliould  fo  long  live, 
and  after  the  determination  of  that  term,  he  deviled  the  lands  to 
the  /.-'e/rs  of  the  body  of  the  Ja'id  C.  remainder  over  ;  upon  a  queftiou 
referred  to  the  judges  ot  K.  JS.,  whether  the  heirs  of  the  body  of 
C.  took  any  and  what  elhire  under  the  v/ill  ?  they  certified  their 
opinion,  that  the  clrar  mauifeft  intent  of  the  tellator  was  to  give 
an  eltate-tail  to  fucli  perfon  as  JJjouhi  he  heir  of  the  body  of  C  at  his 
death,  (the  only  determination  of  the  90  years  term  in  the  teftator's 
view,)  to  him  and  to  the  heirs  cfthe  bcdyofthefiiidC,  with  remainder 
over  as  in  the  will  j  which  intent  of  the  teitator  might  by  law  take 
effect  as  an  executory  devife,  for  the  contingency  muft  happen 
within  the  compals  of  a  life  in  being  \  and  the  freehold  in  the 
mean  time  being  undifpofed  of,  defcended  to  the  heir  at  law.] 

One  having  illue  J.,  his  only  daughter  and  heir  appar<;nt,  by 
will  devifes  lands  in  D,  \o  her  and  her  hulhand,  and  her  heir,  upon 
condition  tlir.c  they  ir.ouid  aflure  lands  in  fee  to  his  executors  and 
their  heirs,  to  pcvk.rm  his  will ;  and  if  they  failed,  then  he  dc- 
vifed  the  faid  laniis  in  D.  to  his  executors  and  their  heirs,  and 
died  :  it  was  adiudgcil  to  br  no  condition  ;  {a)  for  then  by  the 
defcent  to  the  dau^liter  being  heir,  it  would  be  deftroyed ;  but  it 
was  held  a  limitation,  or  air  executory  devife  to  his  executors,  in 
cafe  the  aflurance  was  not  made,  and  that  they  might,  for  breach 
thereof,  enter  and  fell  ;  for  though  a  fee  cannot  be  limited  upon 
r/urn  tiTih-  ^  ^^^  abfolutc,  yet  upon  a  fee  determinable  Tt  may,  and  enures  as 
younger  a  new  original  devife  to  take  effe£l  when  the  firft  devifee  fails  to 
Ions,  and  in   rj^a^e  the  aflurance. 

default  of 

payment,  that  the  land  ihould  go  to  then  anH  their  h^'irs ;  thivigh  the  vvoid  paywg  in  .1  will  amounts  t»^ 
a  co.idilon,  yet  becaufe  that  mu'l  delcerid  to  the  Jevii'ce  as  hcli,  and  no  one  elie  cjn  take  advantage  of 
h-s  d';t"iult,  it  mult  be  an  executory  dev.fe,  to  veit  in  default  of  payment  b}  the  cldcft.  3  Co.  21.  a.' 
Cro.  £iJz.  U33.     Hiiaf.voi-.h  and  Fretty. 

\i  A.  devifes  lands  toi?.  for  five  years  from  Michjehias  follow- 


Palm.  135. 
Dyer,  33. 
in  margine, 
Cru.  £liz. 
359.     Cro. 

>c-  59=-. 

{ii)  So,  It  a 
devife  ot 
borough- 
cngliGi 
lands  had 
been  to  the 
eldeft  Ion, 


ing,  the  remainder  to  C.  and  his  heirs,  this  is  a  good  remain- 
der (b)  although  it  cannot  veil  before  the  particular  eftate  begins, 
and  the  freehold  cannot  be  in  expectancy,  for  in  the  mean  time 
the  fee  fhall  defcend  to  tlie  heir. 


Cro.  Eliz. 

S7S. 

X{i>)  It  is 

inaccurate 

t J  call  it  a 

remajndei-, 

for  the  Tca- 

fon  alilgned  for  the  judgment  proves  the  limitation   was  allowed  to  operate  as  an  executory  devife. 

Fearne's  E.  D.  4th  ea.  2  j.  j 

3  Roll.  One  devifes  lands  to  liis  wife  till  his  fon  came  to  the  age  of  21 

Rep.  J97.  years,  and  then  tl)at  his  faid  fon  fliould  have  the  lands  to  him  and 
f  Thru(tout  ^i^s  heirs,  and  if  he  dies  without  ilTue  before  his  faid  age,  then  to  his 
Denny,  daughter  and  her  heirs :  this  is  a  good  contingent  or  executory 
devife  to  the  daughter,  if  the  contigency  happens,  and  in  the 
mean  time  tlie  fee  defcends  to  the  fon  as  heir ;  and  if  he  lives, 
to  21,  though  he  after  die  v.'ithout  ilTue,  or  leave  ilTue,  though 
he  die  before  21,  yet  the  daughter  is  not  to  have  the  lands,  be- 
caufe he  is  to  die  without  iffiie,  and  before  21,  elfe  the  daugh- 
ter cannot  take. 

But  where  one  having  ifllie  three  fons,  J.,  JB.,  and  C,  devifes 

to  his  fon  u-1.  aft'wr  the  death  of  his  wife,  to  him  and  the  heirs  of 

8  his 


iWilf, 
S.P.J 


Cio.  Car. 

if. 5.  Spald 
ing  and 


his  body  lawfully  begotten  la  fee-fimph ;  and  if  he  die  in  the  life-  Spalding, 
time  of  my  wife,  that  then  my  fon  C.  ftiall  be  his  heir,  and  dies;  s»c. cited. 
-^.  hath  iflue,   and  dies,   in  the  lifetime  of  the  wife  ;  it  was  ad-  LarRaym.' 
judged,  that  the  ifliie  fliould  have  the  land  after  the  death  of  the  524. 
wife,  and  not  C;  for  it  was  in  effedl  a  devife  to  the  wife  for  life, 
remainder  to  A.  in  tail,  remainder  to  C.  in  fee,  upon  the  contin- 
gency of  yi.'s  dying  in  the  life  of  the  wife,  and  does  not  abridge 
thee(l;ate  tail,  exprcfsly  given ^.  by  his  dying  in  the  life  of  the  wife. 

[A  devife  v/as  to  two  truftees  and  their  heirs  to  receive  the  rents  a  Vez.  24.3. 
until  B.  fhould  attain  21  j  and  if  B.  fiiould  attain  21  or  have  iflue,  ^'■°'""'"^v°f<' 
then  to  ^.  and  the  heirs  of  his  body,  but  if  B.  fliouu!  happen  to 
die  before  21  and  without  iflue,  remainder  ever  ;  B.  attained  his 
aged  of  21,  and  afterwards  died  without  iflue  :  Lord  Hardivickcy 
confidering  the  word  and  as  ufed  for  cr,  and  the  condition  as  dif- 
jun£live  inftead  of  copulative,  decreed  that  the  remainder  over 
Ihould  take  effeft,  upon  the  apparent  intent  of  the  teftator,  that 
it  Ihould  take  place,  either  in  default  oi  B.'s  attaining  21,  or  on 
his  dying  without  iffue. 

Kfcme  coverty  purfuant  to  a  power,  left  her  hufband  the  profits  Southbyv. 
bf  certain  eftates  for  life,  and  after  his  death  her  eftates  to  her  Stonehoufe, 
children,   if  fhe   fhould  leavv  any  to  fiirvive  her\   but  in  cafe  flie  ^    ^2. 610. 
fhould    leave    no    fuch    child    or    children,    nor    the    ifiue    of 
fuch    child    or    cliildren,    after    the    deceafe    of    her    hufoand, 
Ihe    gave    the  eflates    to   J.   K.    making  him   her  fole   heir    hi 
default  of  ijfiie '  left  by  her.     Lord  Hardwiche  held,  that  the  chil- 
dren took  eftates-tail,  and  not  in  fee,  and  that  the  devife  to  J,  K. 
was  a  vefled  remainder^  and  not  a  limitation  to  take  effeft  only  on 
the  event  of  the  teftatrix's  dying  w^ithout  leavmg  any  child  or  the 
iflue  of  any  living  at  her  deceafe.     He  fald  the  tellatrix  had  only 
exprefTed  the  double  contingency,  vi'hich  there  is  in  the  cafe  of 
every  limitation  in  remainder  after  an  eflate-tail,  viz,  there  being 
no  iflue  at  all,  or  all  fuch  ifllie  dying  without  iflue.- 

But  where  a  teftator  devifed  to^.  his  fon  and  heir,  and  if  he  died  ColIInfon  t. 
before  21,  and  without  Ifl^'ue  of  his  body  then  llvhi".  the  remainder  ^''s''^ 
over,  i^'c.  and  B.  furvived  the  21  years  j  it  was  held,  that  he  had  '   *  * 

a  fee-Hmple  immediately,  and  that  the  eftate-tail  was  to  arife  upon 
a   contintency  which  never  happened,  as  he  attained   21.     So,  i  Eq.  Abr. 
where  the  teftator  devifed  land  to  his  wife  till  his  fon  came  to  his  '^^*  P'*  ^* 
age  of  2r  years,  and  then  that  his  fon  fiiould  have  the  lands  to 
him  and  his  heirs^  and  if  he  died  without  ifliie  before  his  fald  age, 
then  to  his  daughter  and  her  heirs;  it  was  held  to  be  an  executory 
devife  to  tlie  daughter,  if  the  contingency  happened  ;  and  that  in  And  t>\de 
the  mean  time  the  fee  defcended  to  the  fon,  and  if  he  attained  ^arkerv, 
21,  though  he  afterv/ards  died  without  Ifl*ue,  or  if  he  fiiould  leave  aStra.  1175. 
iflue,  though  he   died  before  21,  yet  the  daughter  was  not  to 
have  the  lands  •,  becaufe  he  was  to  die  without  iflue,  and  before 
21,  to  entitle  her.] 

Baron  ^x)dfeme  being  feifed  of  a  copyhold,  to  them  and  the  heirs  1  Lev.  135. 
of  the  baron^  baron  furrenders  it  to  the  ufe  of  his  will,  and  then  ?^"°|*  ^* 
devifes  It  to  the  heirs  of  the  body  of  the  feme,  if  they  attain  the  Eq.ca*. 
age  of  14,  and  dies  without  iflue,  and  then  fhe  marries  a  fecond  Abr.  i«?, 

U  4  hufisand 
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husband  and   has  ilFue  that  attains  the  age  of  14,  and   then   fhc 
dies  i  and  whether  this  was  a  good  devife,  by  reafon  of  the  double 
contingency,  fcUicet,  the  having  heirs  of  her  body,  and  tliat  fuch 
heir  fliould  live  tiiJ  14,  was  douhted  j  but  it  was  admitted  that  if 
the  devife  was  good,  it  mult  be  by  way  of  executory  devife,  which 
is  allowable,  when  to  t;ike  eifecl:  wittiin  the  compafs  of  a  life,  but 
not  after   a  dying  with. out   iflue  •,   for  that  tends  to  a  perpetuity: 
and  it  cannot  take  efiect  by  way  of  remainder  5  for  it  is  a  new 
devife  to   take  efFcct  after  her  death,  and   is  not  as  a  remainder 
joined  to  her  ellate  :  but  the  court  being  divided  upon  the  point 
of  contingency,  it  was  agreed  to  be  adjourned   into   the  Exche- 
quer-chamber, andji^ic  icpoiLer  fuppofes  the  parties  agreed  after- 
wards, for  he  heard  no  more  of  it. 
;P.  Wms.         [Where -^.  deviled  his  lands  to  truftees  for  500   years  upon 
28.    Gore     trulls,  and  after  tlie  determination  of  that  term  to  the  firffc  fon, 
'"    °'^*        isfc.  oi  B.  (who  had  no  forn  born  at  the  tellator's  death),  this  exe- 
cutory devife  to  tiie  unborn  fon  of  />.  was  held  j'ood  ;  bec.iufe  \l 
was  clear  the  freehold  muTi  veil,  ciilier  on  the  birth  of  fuch  fon, 
or  on  i^.'s  death  without  having  had  any  fon. 
Prec.  Chan.       So,   where  one-devifed  all  his  lands  after  the  death  of  his  exe- 
£.7.  V  irtax  cutor,   to  A.  his  executor's  fon,   and  his  heirs  for  ever,  but  if -^, 
V.    cron.      ^.^j  leaving  no  fon,  then  to  that  fon  of  his  executor,  to  whom  he 
fhould  think  fit  to  give  them  by  his  will ;  and  for  want  of  a  fon 
of  his  executor,  tiien  to  B. ;  it  was  held  a  good  executory  devife 
to  B.  as  confined  to  the  period  of  a  life  in  being. 

"Where  lands  were  limited  by  marriage  fettlemcnt  to  the  ufe  or 
A.  and  his  wife,  for  their  lives,  renninder  to  trullees  and  their 
heirs  during  the  lives  of  A.  and  his  wife,  to  prcferve  contingent 
Loyd  V.         remainders  5  remainder  to  the  firil  and  other  fons  of  the  marriage 
Care^vf,  fuccelhvely  in  tail-male,  remainder  to  tl:e  right  heirs  of  ^.;  with 

Pie-"'^-a.       ^  provifo,  that  if  the  heirs  of  the  wife  ihould  witliin  twelve  months 
Show.  Pari,    after  the  death   of  the   furvivor  of  the  hulband  and  wife,  pay 
Caf.  137.      ^000/.  to  the  heirs  or  alhgns  of  the  huihand,   that  then   the  fee 
ihould  remain  to  the  ufe  of  the  heirs  of  the  wife  :  the  Houfe  06 
Lords  held  this  executory  limitiition  of  the  ufe  to  the  heirs  of  the 
wife  to  be  good. 
10  Mod.  So,  where  a  teflator  dcvifed  to  his  wife  for  life,  remainder  to  C, 

4:9.  Matks  l^is  fecond  fon  in  fee,  provided  if  Z).  his  third  fon  fhould,  within 
three  montlis  after  his  wife's  death,  pay  500/.  to  C.  his  executors, 
<3'c.  then  he  devif.d  the  fame  lands  to  D.  and  his  htirs;  it  was 
adjudged  a  good  executory,  devife  to  D.'\ 
z  Mo.1.  aSo.  If  a  man  having  only  one  fifler  and  heir,  who  had  ilTue  A.  and 
Taylor  a.id  gfjgj-  niarricd  B.  by  whom  (he  had  iffue  C.  and  D.  devifes  lands 
Abr  Iq  '  ^°  ^'^^  ^^'^'^^  ""'^^  ^'  ^"'^^"^  2f>  and  after  C.  attains  that  age,  to  C. 
1S8.  [s.  C.  and  his  heirs  •,  and  if  C.  dies  before  21,  then  to  the  heirs  of  the 
cUcd  and  le-  ^gdy  of  B.  and  their  heirs,  as  they  fhail  attain  their  refpeclive  age 
t'.'i  i"ud'g"s  ^  of  21,  and  dies,  C.  dies  before  21,  living  B.^  and  after  B.  dies, 
jn  V  a.  temp.  D.  either  as  heir  of  C.  in  whom  the  fee  was  veiled,  or  as  heir  of  the 
lalb.  232.]  jj^^jy.  of  ^_  (though  he  could  not  be  fo  during  the  life  of  B.)  being 
of  age  after  the  death  of  B.  fiiall  have  the  eflate  by  way  of  execu- 
tory devife,  and  not  the  right  heir  of  the  devifor. 

[So, 


Jvl^rks. 
Strange, 
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[So,  where  the  teftator  devifed  lands  to  his  grandfon  TF.  and 
his  heirs,  and  if  JV.  fnould  die  under  age,  then  to  his  grandfon  T. 
and  if  T.  fliould  die  under  age,  then  to  fuch  other  fon  of  the  body 
of  his  daughter  M.  S.  by  his  fon-in-law  T.  S.  as  firould  happen  to  Car.  temp, 
attain  his  age  of  21  years,  remainder  over  v  and  the  teftator  died  ^^'^-  ^*9' 
leaving  two  grandfons  IF.  and  T..  who  both  died  under  age;  af-  ste^hen$7' 
terwards  another  fon  yi.  of  the  body  of  M.  S.  by  T.  S.  v/as  born  ; 
it  was  decreed  a  good  executory  devife  to  this  after-born  fon  yf. 
if  he  (liould  attain  his  age  of  2 1  years. 

Where  A.  devifed  to  JB.  his  fon  all  his  eftate  until  C.  fl^.culd  Heath  r. 
attain  his  age  of  21  years,  and  no  longer;  and  afterwards  faid,  Heath, 
liem,  I  give   and   bequeath  unto  C.  all  my  mefluages  in  H.   and  Rgp'i^/. 
T.  for  ever,  that  is,  if  he  have  a  fon  or  fons  (who  fliall  attain 
21);  but  if  my  kinfman  C.  Ihall   chance  to  die  without  fon  or 
fons  to  inherit,  my  will  is,  that  the  fon  of  my  fon  B.  (hall  inhe- 
rit ;  C.  took  an  eftate  in  fee  at  22  years  of  age,  fubjefl  to  be  de- 
feated  by  an  executory  devife  ever,  which  was  not  confined  to 
veft  on  the  death  of  C.  if  he  left  ifTiie,  but  awaited  the  event  of 
that  iiTue   dying  under  21,  which  could  not  be  decided  until  a 
period  of  21  years  after  a  life  in  being. 

It  is  the  fame  in  regard  to  perfonal  eftate.     For  where  the  tef-  Madox  t. 
tator  bequeathed  the  refidue  of  his  perfonal  eftate  to  his  niece  A.  ^"'"es, 
for  life,  and  after  her  death  the  inteveft  to  be  applied  for  the  main-  Li.    ™^' 
tenance  of  fuch  children  as  ftie  ftiould  have,   until  the  fons  had 
attained  21,  and  the  daughters  18  years  of  age,  and  at  fuch  their 
ages,  to  be  paid  their  portions,  nnd  for  luatit  of  fuch  iffue^  then  to 
the  children  of  5.  ;  the  niece  died  without  iflue,  and  it  was  con- 
tended that  the  bequeft  over  to  the  children  of  5,  was  too  remote; 
for  if  the  words  for  ivant  of  fuch  ijfue  fliould  fignify  for  want  of 
fuch  children  of  A.  as  fhould  attain  the  faid  ages,  yet  it  would 
exceed  the  rule  which  had  confined  thefe  fort  of  bequefts  (efpe- 
cially  of  mere  perfonal  eftates)  to  lives  in  being  :  but  Lord  Chan-  Maflen- 
cellor  Khig  held  it  to  be  a  good  executory  devife,  and  cited  the  burgh  t, 
cafe  of  Majfenburghv.  Afhf  where  the  like  executory  devife  of  a  ^^'^^"^' 
term  for  years  was  held  good.  ^o^' 

So,  where  the  money  in  the  orphan's  fund  and  bank  ftock  was  Caf.  temp, 
limited  by  the  teftator  in  truft  for  fuch  of  his  brother's  children  '^*"'-  ^45' 
tJien  unborn  as  flio'uld  attain  their  ages  of  21 ;  it  was  adjudged  a  jjati^arton.' 
good  executory  devife. 

An  eftate  by  way  of  executory  devife  may  be  fo  limited,  as  that  Beachcroft 
its  taking  efFedl  or  not  may  depend  upon  the  a£l  of  the  owner  of  ^"  Bioome, 
the  fee,  which  precedes  it.     Thus,  IV.  by  will  devifed  his  eftates  p,ep.  4  o. 
in  B.  except,  ffrV.  to  his  fon  F.  and  his  heirs,  ^c.  and  the  reft  of 
his  eftates  to  his  fon  C  and  his  heirs,  ^c  ;  and  if  either  F.  or 
C.  fhould  die  without  having  fettled  or  otherwife   difpofed  the 
eftates  fo  devifed,  or  witliout  leaving  iflue  of  his  or  their  refpec- 
tive  body  or  bodies  lawfully  begotten,  or  having  fuch  iiTue,  fuch 
iflue  fliould  die  before  his  or  their  age  or  ages  of  21,  and  with- 
out leaving  lawful  iflue,  he  willed  that  the  premifes  io  given  to 
fuch  of  his  fons  F.  and  C.  fo  dying,  fhould  go,  and  he  gave  the 
fame  unto  the  furvivor  of  them,  his  heirs^  ^c.  for  ever ;  and  if 

the 


the  furvivor  fliould  die  without  having  fettled  or  otherwife  dif- 
pofed  thereof,  or  of  the  eflates  thereby  originally  devifed  to  him, 
or,  ts^f.  and  his  fon  IV.  (liould  then  be  dead  without  illlie,  then  he 
gave  fuch  of  the  fnid  devifed  premifes  as  fliould  not  have  been 
fettled  or  difpofed  of  i^s  aforefaid,  unto  the  right  heirs  of  G.  tlien 
tleeeafed,  in  fee.  F.  died  without  iflue,  C.  by  leafe,  releafe,  and 
recovery,  conveyed  part  of  the  eftate  fo  limited  as  above  men- 
tioned to  ./.  5.  in  fee,  and  then  died  ;  after  which  J-F.  died  with- 
out ifiue.  And  the  queftion  was,  whether  under  the  devife  to  C; 
and  the  conveyance  by  him,  /.  S.  took  an  abfblute  and  indefcaz- 
able  eflate  of  inheritance  in  fee  fimple  ?  And  it  was  held,  firft, 
that  on  failure  of  the  fivll  limitation,  the  fecond  might  have  taken 
effecl,  as  an  executory  devife.  Secondly,  that  the  teflator  had  in 
cxprefs  terms  given  one  eflate  to  one  fon  and  his  heirs,  and  nno- 
tl'cr  to  another  fon  and  his  heirs,  and  if  either  of  them  died, 
without  having  fettled  or  difpofed  of  his  eflates,  or  without  iiTue, 
then  that  it  (hould  go  over  ;  that  this  was  a  lawful  intention  ;  and 
that  C,  having  fettled  and  difpofed  of  the  eftate  given  to  him,  had 
thereby  defeated  the  limitation  over.] 
Lev.  I!.  U  yl.  hath  iffue  two  fons,  viz.  B.  and  C.  and  devifes  lands  to  B. 

Holmes  and    (^^  ]jf^  .  ~^^^  jf  j-j,,  ^\^^  without  Illue  living  at  his  death,  that  then 
Ld.  Raym.    ^^^^  ^^^  ^vaW  remain  to  the  heirs  of  B.  for  ever,  by  which  devife 
48.47.         B.  has  only  an  eflate  for  life,  the  remainder  to  his  heir  not  exe- 
Keb.  29.       cuted  :  and  though   the  reverfion  defcend  on  C.   as  heir  of  ^., 
yet  it  drowns  not  the  eflate  for  life,  againfl  the  exprefs  devife 
and  intention  of  the  will,  but  leaves  an  opening,  as  it  is  termedj 
for  the  interpofition  of  the  remainder,  when  it  fliall  happen  to 
interpofe  between  the  eflate  for  life  and  the  fee ;  and  this  being 
a  contingent  remainder,  and    not  an  executory  devife,  will  be 
barred  by  a  recovery  fuffered  by  B. 
iSand.  3S0.       If  one  devifes  lands  to  his  wife  for  life,  and  if  fhe  hath  a  fon^ 
Purefoyand    ^^^  caufcs  him  to  be  Called  bv  the  chrillian  and  furname  of  Srn?:p- 
4  Mod. 284.  fi*^  Sheiiotiy  then  after  her  death  devifes  the  fame  to  her  fon,  and 
a  Lev,  39.     if  he  dies  before  21,  to  the  right  heirs  of  the  devlfor,  and  dies } 
Is'tk  ^'*     ^^^  after  the  wife  marries  Broughtony   by  whom  fhe  hath  a  fon, 
which  fhe  caufed  to  be  chriflened  Sair.pfon  She/ten^  iifc.  the  devife 
is  good  by  way  of  contingent  remainder,  but  not  by  way  of  exe- 
cutory devife;  for  when  a  contingent  eflate  is  limited,  and  de- 
pends upon  a  freehold,  v^hich  is  capable  of  fupporting  a  remain- 
der, it  (hall  never  be  conflrued  an  executory  devife,  but  a  con- 
tingent remainder  j  adjudged,  and  that  the  reverfion  defcending 
to  the  heir  of  the  devlfor  till  the  contingency  happened,  by  the 
bargain  and  fale,  and  fine  thereof,  by  the  heir  of  devifor  to  B, 
and  his  wife,  and  their  heirs,  before  the  birth  of  their  fon,  the 
contingent  remainder  was  deftroyed. 
Salk.  326.         A.  having  two  fons  B.  and  C.  devifed  lands  to  B.  for  50  years, 
^'  ''■' .  ,       if  he  ihould  fo  long  live,  and  for  my  inheritance  after  the  faid 
and  Cornifli.  term  I  devife  the  fame  to  the  heirs  male  of  the  body  of  B.  and  for 
Ld.Raym,    default  of  fuch  ifiiie  then  to  C.     And  the  court  refolved,  y?,  that 
i'oS  pi"      ^'  ^"^^  "°^  ^"  eflate-tail  by  implication  upon   the  words   ivithout 
4  Mod.  153.  iJfitSi  becaufe  the  devifor  had  given  him  an  eflate  for  years  by  ex- 
prefs 


prefs  words,    and  the  court  cannot    make  fuch  a   conflrucl'on  S.c. 
againft  exprefs  words,  when  thereby  they  would  drown  the  eftate  ^^  Mod.  53. 
for  years,  and  make  an  eflate  of  inheritance.      2ch'yy  The  court  ;„' ^^p  ^^^ 
held  this  devife  to  the  heirs  male  of  the  body  of  B.  to  be  void  in  56. 
its  creation  for  want  of  an  eftate  of  freehold  to  fupport  it ;  and 
they  fcemed  not  to  think  it  an  executory  devife,  becaufe  it  was 
limited  as  a  remainder,  and  becaufe  it  was  limited  per  verba  in 
prafetiii ;   for  it  one   dcvifes  his  eftate   to   the  heir  of  J.  S.  and 
y.  S.  is  living,  the  devife  fhall  not  be  conftrued  an  executory  de- 
vife, and  fuch  devife  is  therefore  void  ;  but  if  it  were  to  the  heir 
of  y.  S.  after  the  death  of  J.  S.  that  is  good  as  an  executory  de- 
vife.    3a'/;',  The  court  held  the  limitation  to  the  heirs  of  B.  was 
become  vcid  by  the  event,  whatever  it  was  in  its  creation,  becaufe 
jfohn   is  now   dead  without  iH'ue.     4lhly,  The  court  held,  that 
if  the  remainder  to  the  heirs  :vale  of  ^.  was  void  in  point  of 
limitation,  then  the  next  remainder  limited  to  C.  took  effe£l  pre- 
fently. 

C.  feifed  in  fee  devifed  to  truftees  for  11  years,  and  then  to  the  S-ik.  229, 
firft  fon  of  j^.  and  the  heirs  male  of  his  body,  and  fo  on  to  the  '''•  ^-  ^'=*'" 
fecond,  third,   is'c.  fons  in  tail  male,  provided  they  the  faid  fons  InTEdte. 
fliall  take  on  them  my  furname  ;  and  in  cafe  '.hey,  or  their  heirs,  i.'-  Mod. 
refufe  to  take  my  furname,  or  die  without  iiTue,  then  I  devife  my  ^7^-  s.  c. 
land  to  the  firft  fon  of  B.  in  tail  male,  provided  he  take  my  fur-  [\koflfl. 
name;  and  if  he  refufe,  or  die  without  iflue,  then  to  the  right  turelimiu- 
heirs  of  the  devifor.     ^.  had  no  fon  at  the  time  of  the  devife,  """to'^ie 
and    died    without  iiTue,   and   B.   had  a  {on  who  was  living  at  children  of 
the   time    of   the    devife,    who    took  the   furname   of   the   de-  the  teftatorV 
vifor.     The  whole  court  agreed,  that  the  devife  to  B.  was  not  a  V^'f^^  ^ 
contingent  remainder,  becaufe  of  the  precedent  eftate  for  years,  thought  its 
which  could  not  fupport  it  •,  it  appears  likewife  by  the  cafe,  to  be  being  limit- 
the  opinion  of  Trel>y,  C.  J.  and  J.  Fgiul!,  that  it  could  not  be  good  ^l^'^TJ^y 
as  an  executory  devife,  if  it  v/ere  confidered  as  a  devife  to  the  no  obieflioa 
heirs  of  A.^  being  limited  per  verba  de  prafentiia)  ;  hnt  B /en  co^u,  to  its  taking- 
Juft.  held,  that  the  devife  to  the  fon  of  A.  was  future;  for  he  eJctto'*'* 
fuppofed  the  teftator  knew  that  A.  had  no  fen,  and  the  rather  devife. 
becaufe  he  does  not  name  him  ;  but  it  was  adjudged  in  C.  B.  chapman 
and  affirmed  in  B.  R.  that  the  remainder  to  the  firft  fon  of  B,  caf  temp! 
was  good,  and  vefted  in  him.  Talb.  150.} 

{^Tenant  for  life,  remainder  to  his  wife  for  life,  remainder  to  his 
•wn  right  heirs,  devifed  in  manner  following  :  "  Item,  My  lands  at 
**  JV.  my  wife  is  to  enjoy  for  her  life  ;  after  her  dcceafe,  of  right 
*'  it  goeth  to  my  daughter  £.  for  ever,  provided  fhe  hath  heirs ; 
*'  if  my  faid  daughter  E.  fhould  die  before  her  mother,  or  without  Wright  r* 
**  heirs,  and  my  faid  wife  {hould  marry  again  and  have  an  heir-  ^'^niinond. 
**  male,  I  bequeath  him  all  m.y  right  to  that  eftate  ;  not  thinking  jEc^.  Ab^] 
•'  I  can  fufficiently  reward  her  love:  if  my   faid  wife   marrleth  378.  pi.  ir. 
**  again  and  fails  of  hcir-maie,  after  her  deceafe  and  my  daugh-  ^"*'  ^'°'' *• 
**  ter's,  (he  failing  of  heirs,  I  bequeath  50/.  per  annum   of  that  pi. -z.' 
**  eftate    to  my    brother  J.   and    his    heirs    for    e\-er."      The 
teftator  died,   the  wife  married  again,  and  had  iffue-male,  after- 
wards the  daughter  died  without  rfi'ue.     Upon  a  queftion  whether 
the  heir  at  law  of  devifor,  or  the  heir-male  of  the  wife  was  en- 
titled 
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tided  to  the  eUato  ?  tlie  court  IitKl  tlie  former  part  of  the  will  to  he 
210  devife,  but  only  a  declaration  how  the  eltates  were  fettled  > 
and  therefore  there  being  no  particular  eftate  to  fupport  the  limit- 
ation to  the  licirs-male  of  the  wife,  it  could  not  enure  as  a  con- 
tingent renuiinder  ;  if  it  were  an  executory  devife,  it  niuft  either 
be  to  take  effect  on  the  daughter's  dying  befoi-e  her  mother,  and 
without  heirs  (by  taking  the  word  or  for  nrd,  and  fo  conltruing  it 
copulatively),  in  which  cafe  the  comiition  had  hot  happened,  be- 
caufc  the  daughter  furvived  the  mother;  or  elfe  it  was  to  take 
efFe6l  in  either  of  the  events  of  the  daughter's  dying  before  the 
mother,  or  her  dying  without  heirs:  now  one  of  thcfe  events  had 
failed,  becaufe  the  daughter  furvived  the  mother,  and  the  limit- 
ation upon  the  other,  viz.  of  the  daughter's  dyiiig  vvithout  heirs, 
was  too  remote. 
» Burr  873.  jt^.  upon  the  marriage  of  hc\-  niece  B.  covenanted  to  fettle 
Coodman  J^nds  (at  or  afttt  fuch  time  as  C.  the  hulband  of  her  niece  fhiould 
»iWt.  fettle  liis  cfcare  to  the  fame  ufes)   to  the  ufc  of  hcrfelf  for  life, 

remainder  to  trultees  for  200  years,  remainder  to  C.  for  life,  re- 
mainder to  trullces  to  preferve  contingent  ufes,  remainder  to  B, 
for  life,  remainder  to  the  iirft  and  other  fons  of  C,  upon  the  body 
of  B.  in  tail  fucceffively,  remainder  to  the  fnft  and  other  daugh>i 
ters  of  C.  upon  the  body  of  B.  in  tail  fucceiRvely,  remainder  to 
the  riglit  heirs  of  yi.  Aftcrv/ards,  and  before  any  fettlement  v/as 
nrade,  yL  by  her  will  reciting  the  articles,  and  tlrat  fhe  had  agreed 
to  fettle  the  lands  in  manner  aforefaid,  devifed  the  faid  lands,  (jfc, 
and  the  ahjolute  inheritance  thereof,  to  the  ufe  and  behoof  of  the 
hcin  of  the  body  of  the  faid  J5.  by  any  other  hufband  to  be  begotten, 
and  for  ivant  of  fuch  ifut',  to  the  ufe  of  her  nephew  L.y  and  the 
heirs  of  his  body,  v/itii  feveral  remainders  over-,  remainder  to  her 
own  right  heirs.  A.  died  feifed ;  C.  and  B.  his  wife  entered  and 
fulTered  a  common  recovery,  in  which  they  were  vouched  ;  the 
ufes  of  the  recovery  were  to  C.  for  life,  remainder  to  B.  for  life, 
remainder  to  truftees  to  fupport  contingent  remainders,  remainder 
to  the  firfl:  and  other  fons  of  C.  and  B.  fucceflively  in  tail-male, 
remainder  to  the  daughters  in  like  manner,  remainder  to  the  ufes 
to  be  jointly,  appointed  by  C.  and  his  wife,  remainder  to  the  right 
heirs  of  B.  B.  died  without  ilTue,  afterwards  C.  died  ;  and  the 
quefi-ion  was  betwixt  the  heir  at  law  of  B.  and  the  daughter  of  Z,. 
^  The  points  upon  which  this  queftion  depended  were  j  ly?.  Whe- 

ther the  will  was  to  be  taken  as  an  execution  of  the  articles  ? 
idlyy  If  not,  whether  the  eilatc  to  the  heirs  of  the  body  ofVt.hy 
•another  hufoand  fhould  be  tacked  to  the  cflate  given  her  by  the 
•articles?  3^/}',  Whether  the  devife  to  the  heirs  of  the  body  ofB.  by 
any  other  huiband  was  not  abfolutely  void,  being  a  devife  in  zerhis 
de  pvctfcnti  to  a  perfon  not  in  effe\  and  if  fo,  whether  L.  did  not 
take  immediately,  as  much  as  if  there  had  been  no  preceding  de- 
vife ;  or  at  leall,  whether  the  preceding  devife  to  the  heirs  of  the 
body  of  i?.,  by  any  other  hufband,  ought  not  to  be  laid  out  of  the 
cafe,  having  become  void  in  the  event,  fnice  the  event  of  her  having 
iflue  by  any  other  hufband  never  happened  ? 

After  this  cafe  had  been  very  fully  argued,  the  court  refolved, 
that  if  the  will  fliould  be  taken  as  an  execution  of  the  articles,  and 

as 
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as  an  a£lual  devife  of  the  particular  eflates,  according  to  the  [a]  it  »p- 
limitation  contained  in  the  articles,  then  the  fubO^quent  limitatioTi  P^^''^  '■'^'^ 
to  the  heirs  of  the  body  of  B.  by  a  lecond  hufband,  would  veft  in  ^^^"^1  '-^ 
her  as  an  eftate-tail   (in   remainder),   and,   confequently,  the   re-   50-.°  ex*'' 
covery  by  her  and  her  hulbund  had  barred  the  fuofequent   limit-  traded  tVom 
ation  to  L.    But  that  it  was  unnecelT.iry  to  enter  into  the  quedion,  Lo-Ik"^. 
whetlier  the  articles  and  the  will  could  be  tnckai  tc^tiher?  becaufc  yoa'i  note 
if  a  devife  of  the  particular  cftares  exprefled  in  the  articlec  could  °f '.Vrscafe, 
not   be  implied    by   con(lru£lion,  fuppojing  the  devife  to  the  heirs  ^.''c^wnin. 
of  the  body  ofli.  by  a  fccoml  hujhnnd  to  be  void,   the  limitation  to  L.  tt,e  caCeof 
and  the  heirs  of  his  body  could  not  he  a  contingent  remainder  (for  ^''^'^'i;'"^. 
want  of  a  preceding  eitate).     And  it  was  too  remote  as  an  execu-  y^!^ntuLu 
tory  devife  .  being  not  to  take  place  till  after  an  indefinite  failure  theaherna- 
of  ifliie  of  the  body  of  S. ;  and  being  too  remote  in  its  creation,  ^'!'^»^'f^'' 
the  event  cou'.d   not  vary  the  conilrudion  :  fo  that  the  death  of  havin^uk^ 
£.  without  iflue,  could  make  no  difference  in  the  cafe.  Therefore  ^n  ei^ate- 
either  way,  L.  could  have  no  title,  unlefs  it  were  confidered  as  a  ^'',''  ^^  '*"■ 
preft-fit  immediate  devife  to  him.     But   the  court  held  that  neither  o>  the  firft* 
the  words  nor  the  nature   of  the  provifion  would  admit  of  that  '^^vife  (to 
conftruction  :  and  that  it  could  not  be  imagined  that  ^.  intended  '|^^  ^^V  "^ 
to  exclude  the  iflue  of  her  favourite  niece  i?.,  in  order  to  prefer/-,  the  niece  bj 

and  his  iirue  («).  ^  any  other 

hufband) 
bfting  too  remote,  and,  of  courfe,  thefecond.  The  court  thought  it  unnecefiary  to  determine,  whether 
the  niece  tnck  an  eftau  by  in^plication  ;  and  accordiiijj  to  L:ird  Klenyon's  note,  Lord  Mansfic^ld  in  "ivng 
judgment  (aid,  "  the  whole  of  the  cafe  comes  to  this  ;  whcthirr  the  teliatrix  intended  by  the  devife  to  oive 
rAf  heirs  of  the  body  of  ht.r  tuece  A.  L.  by  a  f^c.-.d  hijhanr\  the  jemainder,  or  reverfion,  cr  eirace,  (wiiat- 
ever  it  is;  calied,)  after  the  deaths  of  herfelf  E-  IV  ant;  A  L  ,  and  failure  ot  iflue  between  them,  or  whc- 
thar  llie  meant  to  give  an  ellate  in  polTeflion  lo  the  ifilie  i.f -r^.  L.  by  a  fecond  hv.lb  ind  ;"  hi^  Lordiliip, 
therefore,  (being  clear  that  it  was  not  an  jmniediate  devile,)  put  the  cafe  entirely  on  the  rematencfi  of 
the  firft  devife.  • 

We  have  feen  above  that  an  executory  devife  is,  properly,  a 
future  devife  to  take  effe£l  at  a  period  fubfequent  to  the  deceafe  of 
the  tellator ;  for  if  the  devife  take  efFect  upon  a  contingent  event, 
to  be  decided  at  or  before  death,  it  is  then  a  conditional  devife. 

A.  feifcd  of  divers  ellates  in  feveral  counties  of  G.yR.f  and  S.,  French  v. 
in  Ireland,  by  virtue  of  a  fettlement  made  by  his  mother,  to  the  Cadeii, 
uie  of  himfelf  for  life,  with  remainder  in  ll;ri£l  fettlement,  with  a  3  '^'  *  ' 
remainder  in  fee-fimple,  veiled  in  himfelf  as  right  heir  of  his 
mother,  made  his  will,  in  manner  following,  reciting  that  he  had, 
by  his  marriage  fettlement,  fettled  a  jointure  of  400/.  a-year  upon 
his  wife,  and  being  defirous  to  make  a  better  provifion  for  her,  he 
thereby  devifed  to  her  all  the  fortune  he  was  entitled  to  in  her 
tight,  provided  (lie  fliould  be  content  and  fatisfied  therewith,  and 
with  200/.  a-year  out  of  his  real  eftate,  during  her  life;  *^  and 
'*  upon  default  of  ifftie  male  and  female  of  his  own  body,"  he  devifed 
all  his  eftate  in  the  counties  of  G.,  R.,  and  S.  to  trui'tees,  intruft, 
in  the  firft  place,  to  pay  all  his  jiijl  debts  and  legacies,  and  after  pay- 
ment thereof,  and  fecuring  the  provifion  made  for  his  life,  he 
limited  his  eftates  in  the  counties  of  G.  and  S.  to  the  ufe  of  his 
brother  K.  for  life,  remainder  to  his  firft  and  other  fon^  in  ftri£l: 
fettlement,  with  divers  remainders  over :  and  as  to  his  eftates  in  the 
county  of  R.y  upon  default  of  iff ue  of  his  body,  and  after  payment  of  hit 
^elfts  and  legqcics,  he  devifed  the  fame  to  his  jie^.hew  C.  for  life, 

remainder 
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remainder  to  his  firfl  and  other  fons  in  ftricl;  fettlement,  with 
divers  remainders  over.  And  he  thereby  bequeathed  annuities  to 
his/^hrSy  and  {omtfmall  legacies  to  his  r.ieces  and  other  mpheiuSf 
and  devifed  his  real  eftate,  in  default  of  ijfue^  to  his  daughters  fuc- 
celTively,  and  the  heirs  of  their  bodies ;  and  if  there  (hould  be  any 
younger  daughter  or  daughters,  who  fhouM  live  to  marry,  to  have 
fuch  portions  on  the  eflate  as  the  truflees  and  their  heirs  fnould 
appoint.  And  by  a  codicil,  after  making  fome  alterations  with 
regard  to  the  life  annuities,  and  legacies  bequeathed  by  his  will, 
he  revoked  the  bequeft  of  the  money  and  fecurities  that  he  had, 
or  was  entitled  to,  as  his  wife's  portion,  and  bequeathed  the  fame 
to  the  appellants  and  their  heirs,  to  be  laid  out  in  lands,  in  truft, 
for  his  grand  nephew  iiT.,  with  fuch  remainders  as  were  limited  of 
his  eftates  in  the  counties  of  G.  and  S.  The  cafe  arofe  on  an 
appeal  from  a  decree  in  favour  of  the  devifees,  by  the  Lord  Chan- 
cellor of  Ireland^  and  the  queilion,  material  to  the  prefent  fubjeft 
m  confideration  was,  as  to  the  validity  of  the  devife  of  the  lands 
in  the  counties  of  G.,  i?.,  and  5.  It  was  contended  on  one  fide, 
that  the  devife  of  them  was  void,  for  v/ant  of  a  particular  eflate 
to  fupport  it  as  a  remainder,  and  too  remote,  after  a  general 
failure  of  iflue,  to  take  place  as  a  future  or  executory  devife.  On 
the  other  fide  it  was  argued,  that  the  devife  to  the  remainder-men, 
under  the  will  of  F.^  was,  at  his  death,  a  devife  in  pcfjeffiony  and 
not  an  executory  devife.  No  eftate  was  limited  to  the  iflue  by 
the  will ;  but  it  was  plain  he  meant  a  failure  of  iiTue,  liinng  at  the 
time  of  his  death.  The  contingency  was  determined  the  inftant 
the  will  took  place,  viz.  at  his  de^.th.  The  firll  truft  was  to  pay 
debts,  legacies,  and  annuities  to  his  fifters  for  their  lives  ;  and  he 
could  not  have  intei;di.d  that  thofe  trufts  (hould  take  place  one 
hundred  or  two  hundred  years  after  his  death.  The  legacy  given 
by  the  codicil  to  f.  C,  of  which  the  firil  payment  was  to  be  made 
on  the  I  ft  of  May  or  November,  wiiich  Ihould  firft  happen  after  his 
deathy  (hewed  what  he  meant  by  dying  without  ifiue,  viz.  if  he 
fliould  have  no  ilTue,  ivheti  his  nvill fijould  take  effeci.  And  the  co- 
dicil was  exprelTed  to  be  an  addition  to  the  will,  and  directed, 
that  the  will  fliould  Hand  in  all  points  not  thereby  altered  ;  and 
therefore  the  legacies  were,  by  the  will  and  codicil,  payable  only 
on  the  event  of  his  dying  without  leaving  ifTue  at  his  death.  And 
by  this  conftruction,  none  of  thofe  dangers  could  arife,  which 
prevent  the  effefl  of  executory  devifes  ;  nor  was  any  rule  of  law 
broken.  And  the  appeal  was  difmifTed,  and  the  decree  therein 
complained  of  confirmed. 
t^  Butr.  So,  in  the  cafe  of  JVellingion  v.  We/Iington,  which  arofe  on  a 

^*^5*  devife  to  the  following  eiFecl,  viz.  "  Itci?ty  in  default  of  i^ue  of 

"  tny  oivn  bod)^y  I  give,  devife,  and  bequeath,"  kzfc.  and  fo  gives  all 
his  eftates  in  feveral  counties  unto  truftees  and  their  heirs,  in  truft, 
to  payout  of  the  rents,  iflues,  and  profits  unto  the  teftator's  fifter 
an  annuity  during  fuch  time,  and  until  all  his  juft  debts,  funeral 
expences,  and  legacies  (other  than  annuities)  (hould  be  fully  paid 
and  fatisfied,  and  alfo  other  annuities  and  feveral  legacies. 
Then  the  teftator  willed  that,  immediately  from  and  after 
fuch  time  as  all  his  juft  debts,  funeral  expences,  and  the  le- 
gacies 


gaeles  given  by  his  will  (other  than  annuities)  fliould  be  fully  paid 
and  fatisfied,  by  his  faid  truftees,  from  and  out  of  the  rents  and 
profits  of  his  faid  eftates ;  and  fubjeft  to  the  annuities  before 
given,  he  gave  and  devifed  all  his  eftates,  as  in  the  will  is  men- 
tioned. A  queftioa  was  fent  out  of  the  court  of  Chancery,  for 
the  opinion  of  the  court  of  King's  Bench  :  whether  the  truftees  in 
the  will  took  an^y  and  'what  eftate  under  the  faid  will  ?  It  was  ar-r 
gued,  on  the  part  of  the  plaintiff  that  they  took  a  bafe  fee  determin- 
able upon  the  payment  of  debts,  legacies,  and  annuities  j  that  the 
default  of  ifTue  of  his  body  was  only  a  condition  precedent.  The 
teftator  was  a  batchelor ;  his  will  was  to  take  no  efFeft,  if  he 
married  and  had  children.  That  this  devife  being  conditional, 
the  court  would  fupport  the  intention  of  the  teftator,  That  the 
expreflion  "  in  default  of  iffue  of  my  own  body,"  differed  from 
fiiying  "  on  failure  of  iflue  of  my  own  body";  the  latter  expreflion 
fuppofed  that  iffue  would  exift  ;  the  former  did  not.  That  it  was 
confiftent  with  the  event  of  fuch  iflue  never  exifting,  as  well  as 
of  their  dying  in  his  lifetime.  That  was  not  too  remote  for  an 
executory  devife.  It  was  to  take  no  effe£l,  if  the  teftator  ihould 
have  children  at  his  death.  He  had  only  exprefTed  what  the  law 
would  have  implied.  E  contra^  it  was  contended  on  behalf  of  the 
defendants,  that  the  words,  "  in  default  of  ifllie  of  my  own  body,'* 
meant  an  indefinite  failure  of  iflue,  and  was  therefof  e  too  remote 
in  point  of  law.  That  though  the  teftator  was  a  batchelor,  and 
might  think  it  probable  that  he  fhould  remain  fo,  and  therefore, 
in  that  event,  might  mean  his  devifee  over  to  take,  yet,  the  fame 
intention  for  them  to  take  was  as  probable,  in  cafe  a  different  event 
had  happened,  namely,  that  of  his  marrying  and  having  iffue,  and 
that  iflue  afterwards  failing ;  both  difpofitions  were  equally  rea- 
fonable  and  proper  and  might  (for  aught  that  he  knew  to  the 
contrary)  be  equally  legal.  That  the  teftator  did  not  mean  to  give 
his  truftees  a  bafe  fee.  He  only  meant  to  give  them  an  eftate 
**  en  failure  of  his  civn  iffue*\  whenever  they  fhould  become  extin£l. 
Then,  and  not  till  then,  his  devifees  over  were  to  take.  But  that 
was  a  period  too  remote  for  fupporting  it  as  an  executory  devife. 
That  there  was  no  foundation  to  fupport  this  devife,  as  an  imme- 
diate devife.  8ed  per  Lord  Mansfiddy  when  a  devife  muft  take 
eftedl  at  the  death  of  the  teftator,  it  is  not  properly  an  executory 
devife.  Such  a  devife  is  a  devife  upon  a  contingent  event,  which 
muft  happen  at  or  before  the  death  of  the  teftator ;  an  executory 
devife  is  a  devife  that  is  to  take  place  infuturo.  And  the  court 
certified  that  they  were  of  opinion  that  the  truftees  took  a  fee, 
determinable  when  the  purpofe  of  paying  the  teftator's  debts, 
legacies,  and  funeral  expences,  out  of  the  rents,  iflTues,  and  profits 
of  the  devifed  premifes^  jn  aid  of  the  perfonal  eftate,  flbould  be 
performed.] 

A  man  deyifed  lands  to  hi$  executors  till  his  fon  {hould  come  3  Co.  rg. 
of  age,  and  when  his  fon  fhould  come  of  age,  then  he  fhould  en-  ^^^f^'^'j^ 
joy  them  for  him  and  his  heirs  :  this  is  a  remainder  executed  in  the  head  of  Re- 
fon,  and  not  in  contingency,  for  the  words  when  and  theft  in  this  mainder  and 
cafe  only  denote  the  time  when  the  remainder  is  to  execute,  and     ev""*"'' 
will  no  more  make  the  remainder  contingent  than  in  the  common 

cafe, 
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cafe,  when  a  leafe  is  made  for  life  or  years ;  and  after  the  deceafc 
of  the  tenant  for  life,  or  the  expiration  of  the  term  for  years,  then 
to  remain  to  another  j  for  though  the  words  be  after  the  term  it 
fjall  remain,  yet  it  is  a  prefent  and  not  a  contingent  remainder, 
for  where  words  refer  to  that  which  ;;;?//?  fieeds  happen,  there  ihall 
be  no  contingency. 
Dyer,  303.  J.  having  iffue  five  fons,  (his  wife  being  enfeint  with  a  fixth,) 
Hob.  33.  devifed  two-thirds  of  his  hinds  to  his  four  younger  fons,  and  the 
child  in  venire  fa  mere,  if  it  were  a  fon,  and  their  heirs ;  and  if 
they  all  die  without  ifl'ue  male  of  their  bodies,  or  any  of  them,  that 
the  lands  (hall  revert  to  the  right  heirs  of  the  devifor  :  by  this  de- 
vife,  the  younger  fons  are  tenants  in  tail  in  pofleflion,  with  crofs 
remainders  over  to  each,  and  no  part  fiiall  revert  to  the  heirs  of 
the  devifor,  till  all  the  younger  fons  be  dead  without  ifl'ue  male  of 
their  bodies. 
Cro.  Jac.  A  man  having  two  fons,  devifed  part  of  the  lands  to  one  of  them 

'S5-  and  his  heirs,  and  the  red  to  the  other  and  his  heirs,  and  further 

willed  that  the  furvivor  fhall  be  heir  to  the  other,  if  cither  die  with- 
out iffue  •,  by  this  the  devifees  are  tenants  in  tail,  with  remainder 
in  fee  executed  of  each  other's  part. 
Cro.  Jat.  But  where  a  man  having  three  fons,  and  feifed  of  three  houfes, 

448.  655.  devifed  a  houfe  to  each  fen  and  his  heirs,  with  this  provifo,  that  if 
whjtty,  «11  ^is  faid  children  fhall  die  without  iflue  of  their  bodies  lawfully 
s.c.  cited  begotten,  that  then  all  his  faid  meiTuages  ihall  remain  over,  and 
jn  Saund.  ]^^  jq  j^jg  ^^-fg  ^^j^,^  ^itx  heirs  :  it  was  held  in  this  cafe,  that  thefc 
(j)  No  crofs  words  did  not  raife  any  crofs  remainders,  but  that  at  the  death  of 
remainders  any  of  the  fons,  his  lioufe  (liould  go  immediately  to  the  wife  ;  and 
""d b^  "^"  t^"^S^^  ^  crofs  remainder  may  be  by. implication  where  lands  arc 
plication  in  limited  to  two,  yet  they  cannot  rife  where  three  or  more  houfes 
a  deed,  nor    are  limited  to  three,  [a]  without  ex,prefs  limitation. 

by  will  be- 
tween three  or  more,  unlefs  the  words  of  the  will  do  plainly  exprefs  the  intent  of  the  devifor  to  be  fj ; 
as  where  Black  Acre  is  devifud  to^..   White  Acre  to  B.,   Green  Acre  to  C. ,  and  if  they  d'e  without 
ifTues  of  their  bodies,  -uel  alterius  eorum,  then  to  remain  ;   there,  by  leafon  of  the  wordi  ahtriui  eorum^ 
Crofs  remainders /hall  be.     Vent.  2Z4.  ^er  i-'ale,  C.  J.     Videj'u}'rd[_s'\. 

(K)  Of  Executory  Devifes  of  Leafes  for  Years : 
And  herein  of  the  Limitation  of  the  Truft  of  a 
Term  as  far  as  it  relates  tc,  and  agrees  with  a 
Devife  thereof. 

Cro.  Car.  "|  F  a  farmer  devifes  his  term  to  A.  for  life,  the  remainder  to  ano- 
>ufr*  6^"'^'  ^^^^'  though  J.  has  the  whole  eftate,  (for  that  is  in  him  during 
8  Co.  94.  his  life,)  and  fo  no  remainder  can  be  limited  over  at  common  law, 
{a)  The       yet  it  is  good  by  way  of  [a)  executory  devife. 

lion  in  thefe  cafes  was.  Whether  the  difpofition  of  the  teim  to  a  man  for  his  life  was  not  fuch  a  total 
difpofition  of  it,  that  no  remainder  could  be  limited  over,  it  being  in  the  eye  of  the  law  a  greater  eftate 
than  for  any  number  of  years  ?  and  this  was  refolved  in  the  affirmative  in  the  reign  of  E.  6.  Dyer,  74. 
by  all  ths  judges  of  England  ;  but  this  refolution  feeming  very  fevere,  and  againft  natural  juftictf,  that  a 
man  fliould  be  hindered  from  making  provifun  for  his  family,  and  the  contingencies  of  it,  occafioned  a 
contrary  refolut'on.  19  Eliz.  Co.  Lit.  46.  Dyer,  35.  For  the  judges  obferving  the  good  cffedl  fuch 
limitilions  by  way  of  truft  had,  which  were  allowed  in  Chancery,  permitted  farmers  to  difpofe  of  their 
ka'es  in  the  fame  manner  by  laft  will  ;  and  then  the  Chancery,  the  better  to  fix  them  in  it,  allowed  of 
bills  by  the  remainder-man,  to  compel  the  devifee  of  the  particular  eftate  to  put  in  fecuvity,  that  he  in 
lemainder  ihould  enjoy  i:  according  to  the  liaiitjticnj  but  when  they  perceived  that  this  multiplied 
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ejiancery  fults,  they  refolved  that  there  was  no  need  of  that  way,  to  Cot  47.  a.  52.  b.  Sid*  451.  but 
that  the  particular  devilee  fliould  not  nave  power  to  bar  the  remdiridsr-inan  ;  {o  that  the  law  hjs  been 
long  fettled,  that  executoiy  deviles  of  terms  for  years  are  good,  provided  the  coniingency  is  to  happen 
within  a  lite,  or  20  lives  all  in  eJJ; ;  for  then  there  tan  be  no  '.,-ndency  to  a  perpetuitj,  which  was  the 
great  mifchief  apprehended  Irom  thefe  kind^  of  limitations.      Abr.  Eq.  J91. 

So,  If  //.  pofTelTed  of  a  term  for  years,  devife  it  to  13.  his  wife,  Roll.  Abr. 

ft)r  I  8  years,  and  after  to  C.  his  eldtlt  fon  for  life,  and  after  to  the  f 'r^^^V"™ 

eldefl   iilue  male  of  C.    for    life,   though   C.    had  not  any  iflue  adjudged  ' 

male  at  the((i)  time  of  the  devife,  and  death  of  the  devifor;   yet,  by  Jones, 

if  he  have  iflue  male  before  his  death,  this  iflue  male  (hall  have  it  ^"^"^f'  ^""^ 

1       T         r  11  i-i  •  Berkley,  on 

as  an  executory  devife-,  lor  although  it  be  a  contingency  upon  a  a  reference 

Contingency,  and  the  iflue  not  i/i  ejfe  at  the  time  of  the  devife  -,  yet,  outof  Chan- 

inafmuch  as  it  is  limited  to  him  but  for  life,  it  is  good,  and  all  f^^jr  a 

one  with  {b)  Matinings  cafe.  poiTefled  of 

a  term,  devlfis  it  to  B.  his  wife  fur  life,  and  a'"ter  her  death  to  his  children  unpref  rred,  and  after  3, 
dies,  C,  then  being  the  only  daughter  oi  yi.  Ihall  have  it  j  for  an  executory  devife,  that  h=ith  a  depend- 
ance  on  tlie  firft  devife,  nny  be  made  to  a  perion  uncertain.  And.  6c,  6i.  [b)  vVh^re  a  term  of  50 
years  was  devifed  to  B.  af.er  the  death  of  C.,  and  that  C  fliould  have  it  oaring  nis  life,  it  was  adiudged 
th^t  this  was  a  good  devife  of  as  much  of  the  term  as  remained  at  the  death  ot  C.  8  Co.  y  5.  Matthev* 
Manning's  cafe. 

But  if  .■/.  devife  his  term  to  his  wife  for  her  life,  and  after  her  '"ro.  Car. 
deceafe  to  B.  his  fon  ;  and  if  B.  die  without  iflue,  then  to  C,  this   '^^'  g^°'^' 
devife  to  C  after  the  death  of  5.  without  iflue  is  void;  for  fince  sid.  456.* 
it  cannot  veft  while  B.  had  ifl\ie  of  his  body,  the  devife  is  no  more  Oro.  jac. 
than  to  B.  and  the  heirs  of  his  body,  which,  without  doubt,  would  |°^^^  g_ 
be  void  ;  for  though  men  prefumed  on  the  judges  when  they  firft  3  chan.  Ca. 
allowed  of  remainders  of  terms  after  eftates  for  lives,  and  endea-  6.  10. 
Voured  to  bring  remainders  upon  eftates-tail  within  the  reafon  of 
thefe  refolutions  and  cbncefl'ions ;  yet,  the  courts  would  never  en- 
dure thofe  remainders,  becaufe  it  is  too  foreign  and  diftant  to  ex- 
pe£t  them  after  the  man's  death  without  ifliie  ;  and  if  they  were 
allowed  of,  would  make  a  diredl  perpetuity,  which  is  an  undeni- 
able reafon  againft  any  fettlement,  for  it  is  againft  the  nature 
of  human  afi^airs  fo  to  fettle  an  eft.ate  in  a  family,  that  upon  no 
contingency  or  revolution  of  fortune  the  owner  Ihall  have  power 
Over  it. 

Therefore,  the  devife  to  B.  in  the  above  cafe  is  an  abfolute  dif-  Sid.  451. 
pt)fition  of  the  term  to  him,  and  vefts  it  totally  in  him,  and  at  his  ^°"".f,'"'' 
difpofal,  and  fhall  go  to  his  executors  during  the  continiiance  of  Bur Viie* 
it,  and  (hall  never  for  default  of  iflTue  of  his  body  revert  to  the   fc-o  87. 
executors  of  the  devifor.  f'^!"f''A.r». 

and  Sid.  37.  which  kern  contra,  but  have  been  denied  to  be  law.     3  Chan.  Ca.  6.  iCii 

If  one  pofl'eiTed  of  a  terfn  devife  it  to  his  wife  for  life,  the  re-  Lev.  290. 
mainder  to  his  firft  fon  for  life,  and  if  he  die  without  ifliie,  to  his  ^-^"^  ^[^ 
fecond  fon,  l^c.  the  remainder  to  the  fecond  fon  is  void,  for  the  ^  chan. 
remainder  of  a  term  cannot  depend  upon  a  poflibility  fo  remote.  Rep.  14. 
as  the  dying  without  iflue ;  although  it  was  obje£lcd  that  the  de-  gjj^'  „ 
vife  was  not  to  the  firft  fon  and  his  iffue,   (in  which  cafe  it  was  vent,  79. 
agreed  it  {hould  go  to  his  executor,)  but  it  was  given  to  him  for  Mod.  50. 
life  only,  with  an  executory  devife  to  the   fecond   fon,  upon  the  *    ^  •''37° 
contingency  of  the  firft's  not  having  iflue  at  the  time  of  his 
death. 
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[So,  where  a  leflee  for  looo  years  without  impeachment  ot 
wafte,  devifcd  to  Z,.,  and  if  he  (hould  die  without  iflue,  then  tb 
B. ;  the  court  held,  that  the  remainder  was  void,  and  that  the 
whole  vefted  in  Z,.,  his  executors  and  adminillrators.  And  where 
Anon,  a  perfonal  eftate  was  devifed  to  A.y  and  in  cafe  flie  fhould  die 
without  iflue,  then  to  B.,  it  was  refolved  that  the  devife  over  to 
B.  was  void,  and  the  whole  decreed  to  A. 

Again,  where  y/.  poflefled  of  a  perfonal  eftate,  appointed  by 
will  that  it  fhould  be  fold,  and  the  money  arifing  from  the  fale 
be  to  the  ufe  of  his  fifter  tIL,  and  if  flie  {hould  die  wirhoui:  ifTue, 
it  fliould  go  equally  between  his  other  fillers;  and  in  a  fubfequent 
claufe  it  was  faid,  ibfu  after  the  death  of  his  filler  M.  in  manner 
aforefaid^  ijfc.  \  there,  it  was  contended,  that  although  the  firft 
limitation  to  AI.  contained  nothing  to  reftrain  the  generality  of 
the  meaning,  of  dfuig  ivithout  iffue -,  yet  the  words  in  the  fubfe- 
quent claufe  then  after  the  death  amounted  to  a  reftri£lion,  which 
confined  it  to  a  dying  without  iilue  living  at  the  death  ofM.  But 
the  court  obferved  that  the  words  in  mafmcr  aforefaid,  prevented 
fuch  a  conftrutSlion  ;  becaufe  they  referred  to  the  firft  limitation, 
and  were  tantamount  to  a  repetition  of  it ;  which  being  a  dying 
without  ifTue  generally,  the  limitation  over  was  too  remote,  and 
therefore  void. 

And  fo  in  a  cafe  of  later  date,  where  the  teftator  faid,  M.  D. 
I  make  my  fole  heir  and  executrix,  and  ff^^  die  without  ijfue,  then  to 
1  Atlc.  308.  go  to  L.  B. ;  Lord  Hardivicke  held,  that  no  authority  came  up  to 
Beauclerlc  fupporting  the  point,  that  ex  vi  tennini  fuch  a  limitation  of  a  per- 
fonal eftate  fhould  be  confined  to  a  dying  without  ifTue  living  at 
the  death  of  the  firft  taker ;  and  that  as  the  limitation  was  gene- 
ral, and  not  reftrained  by  any  circumftance  in  the  will,  the  devife 
over  was  void.  And  his  lordfliip  was  t)f  the  fame  opinion  in  a 
fubfequent  cafe,  M'hen  he  faid,  "  Where  there  is  a  devife  of  a 
*'  leafe  for  years  to  a  man,  and  if  he  die  without  ifTue,  remainder 
"  over ;  there  is  no  doubt  but  the  whole  intercft  vefts  in  the  firft 
«'  taker."] 

If  a  man  pofllifTed  of  a  term  for  years  devifes  it  to  D.  his  wife 
for  life,  and  after  to  W.  his  cldeft  fon,  and  his  affigns,  and  if  he 
dies  without  ifTue  then  living,  to  T.,  this  being  a  perpetual  limita- 
tion by  intendment  of  law  is  void  ;  and  if  men  fliould  be  admitted 
to  make  fuch  devifes,  there  would  not  be  any  end  of  them,  nor 
any  certainty. 

Mod.  52.  cited,  and  Sid.  37.  cited.      And  in  3  Chan.  Ca.  i.  &c.  in  the  Duke  of  Norfolk's 
cale,  where  it  is  denied  to  be  law  ;  and  in  Salk.  225.  pi.  3.     Caich.  226.  dnied  to  be  law  j  and  that  the 
Aablifhed  iow  in  cafes  of  this  nature  is  the  Duke  of  Norfolk's  caf:.     See  the  next  cafe. 
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3  Chan.  Ca. 
2.,  &;c.  de- 
creed by  my 
Lord  Not- 
tingham, 
but  reverfed 
by  North, 
Lord  Keep- 
er.    Vern. 
163.      But 
Upon  an  ap- 


A.  having  ifTue  feveral  fons  (the  eldeft  non  compos)  created  a. 
t^m  for  years,  and  by  another  deed  declared  the  trufl  thereof  to 
his  fecond  fon,  and  the  heirs  male  of  his  body,  remainder  to  his 
other  fons ;  provided  that  if  his  eldeft  fon  died  without  ifTue,  or 
not,  leaving  his  wife  e/fent  with  a  child,  living  the  fecond  fon,  fo 

that  the  earldom  of defcended  on  the  fecond  fon,  then  the 

faid  term  to  remain  to  the  third  fon  and  the  heirs  male  of  his 
body,  with  like  limitations  to  the  other  fons ;  the  eldeft  fon  died 

without 
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without  iflue,  living  the  fecond,  and  this  limitation  to  the  third  peal  to  the 
fon  was  held  good.  HouCe  of 

Lords,  LofQ 
North's  decree  was  reverfed,  and  Lord  Nottingham's  eftabliflied.  Chan  Ca.  53.  And  hai  been  ever 
fince  admitted  to  be  law  ;  and  note,  that  executory  devil'es  and  limitations  of  the  truft  of  a  term  are  go- 
verned alike.     Vern.  234.     PoUexJen,  15  to  50. 

If  a  ni?;n  ponefled  of  a  term  devife  It  to  his  fon  ;   and  If  he  3  Lev.  22, 
die  unmarried  and  without  iflue,  to  his  daughters  j  and  if  his  fon  ^3*    Gib- 
be  married,  and  have  no  ilTue  then  livine  toeniov  it,  then  after  the  J^'^^^" 
death  of  his  fon's  wife  he  devife  it  to  his  faid  daughrers  ;  the  devife  But  ^.  of 
to  the  daughters  is  void,  being  a  limitation  after  the  death  of  their  J^i'^  "fe,  for 
brother  without  ilTue  ;  for  it  is  not  to  be  taken  (as  objedled)  that  'eem  to"be 
the  dying  fhould  be  without  iifue  living  at  his  death,  arid  fo  the  law ;  and 
contingency  to  happen  within  the  compafs  of  a  life;  and   if  It  '^^ •''^ ^he cafe 
fhould  be  intended  of  fuch  dying  without  iifue,  yet  the  court  held  andCornifli 
it  would  be  void,  according  to  Chi/d  and  Bayly  s  cafe;  for  though  Roll.  Abr. 
fuch  a  devife  hath  prevailed  in  cafe  of  an  inheritance,  as  in  Pell  p'*'   ^^°* 
and  Brown's  cafe,  yet  it  hath  not  yet  prevailed  In  cafe  of  a  term  ;  and  Cr^o°* 
and  the  court  faid  they  would  not  extend  the  devifes  of  chattels  to  J^c-  46 f. 
make  perpetuities  farther  than  they  had  been.  ^  f^'^  "'^"^ 

pofTefied  of  a  term  for  years  deVifed  it  to  his  wife  for  life,  and  then  that  y.  his  fon  fhould  have  the  occu- 
pation thereof  as  long  as  he  had  iflue;  and  if  he  died  without  iffue  unmarried,  in  the  fame  manner  to 
another  fon,  the  remainder  over;  this  remainder  upon  the  death  of  the  fon  unmarried  was  adjudged  good  ; 
for  here  the  limitation  is,  if  he  dies  without  iflue  unmarried,  then  the  remainder  over,  which  is  upon  the 
matter,  if  he  dies  within  the  term  unmarried,  for  he  cannot  have  iflue,  unlefs  he  marries;  and  this  is  a 
^flibility  which  the  law  will  expert,  becaufe  it  will  happen  in  a  life ;  and  there  is  no  difference  between 
the  occupation  or  ufe  of  a  term,  or  the  profits  of  the  land,  and  the  land  itlelf,  or  the  leafe  Or  farm  :  for  4 
devife  of  any  of  them  will  carry  the  whole  intereft.     And  vide  the  following  cafes. 

If  a  term  be  devIfed  to  A.  and  the  heirs  of  his  body ;  and  if  A.  Saik.  225. 
die  without  iffue,  living  5.,  then  to  B.  this  Is  a  good  limitation,  the  ?'•  3* 
contingency  arifing  within  the  compafs  of  a  life.  Lamb  and  Archer! 

A.  devifes  to  his  fon,  his  executors,  adminiftrators,  and  alTigns  Carth.  166. 
for  ever,  a  leafehold  ellate  ;  but  if  he  died  before  2 1  without  ^*  ^'• 
iflue,  In  that  cafe  he  devifes  it  over  to  his  brother ;  and  the  queftion 
was,  whether  the  remainder  over  was  good  ?    It  was  objected,  that 
it  was  a  perpetuity,  for  that  the  remainder  depends  on  the  fon's 
dying  without  Iflue;  for  if  he  die  before  21,  though  he  leaves  a  aVern.  151. 
child,  and  that  child  afterwards  die  without  iflue,  the  fon  may  be  J^^^"'"  and 
faid  to  be  dead  before  2 1  without  iflue ;  yet  the  court  held  the  re-     ^^^' 
mainder  good. 

One  F.  being  poflieffed  of  a  term  for  years  devifes  it  to  his  wife  Abr.Eq. 
for  life,  and  after  her  death  to  R.F.  for  her  life,  and  after  her  !.''3-     , 
death  to  ST.  F.  and  his  children,  and  then  devifes  In  this  manner :  ^afg, 
and  if  It  (hall  happen  the  faid  T.  F.  to  die  before  the  expiration  of 
the  faid  term,  not  having  iflue  of  his  body  then  living,  then  to  go 
over  to  the  plalntifl'  for  the  refidue  of  the  term  ;  the  defendant's 
title  was  by  an  afllgnment  of  R.  F.  and  T.  F.  of  all  their  efl:ate, 
tight,  title,  and  intereft  ;  R.  F.  was  dead,  and  T.  F.  died  wichout 
iflue  i  and  the  plaintiff  brought  his  bill  to  have  an  affignment  of 
the  term,  purfuant  to  the  will.     All  that  was  Infifted  upon  for  the 
defendant  to  difference  this  cafe  from  the  Duke  of  Norfolk's  of  a 
tcnn,  and  of  /**■//  and  Brown's  cafe  of  a  fee,  was,  that  this  con- 

X  2  tingency 
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tingency  of  his  dying  without  ifTue  was  not  con  lined  to  his  owrt 
death  ;  but  that  the  words  then  living  fliould  relate  to  the  words 
before  the  expiration  of  the  termy  and  fo  this  went  farther  than  any 
of  the  cafes  had  ever  yet  been  carried  ;  for  he  might  have  ilTue 
for  feveral  generations,  and  yet  if  fuch  iflue  failed  at  any  time  be- 
fore the  expiration  of  the  term,  then  it  was  to  go  over,  and  this 
in  a  long  term  tended  plainly  to  a  perpetuity,  and  therefore  ought 
not  to  be  allowed  ;  but  by  the  devife  to  T.  F.  and  his  children, 
and  the  fubfequent  words,  and  if  he  die  without  iiTue,  the  whole 
term  and  intereft  was  veiled  in  him,  and  he  might  difpofe  thereof 
as  he  thought  fit,  and  it  could  not  be  rellrained  by  the  words  then 
living,  which  related  only  to  the  words  before  the  expiration  of  the 
term,  and  fo  the  remainder  over  to  the  plaintiff  void.  But  for  the 
plaintiff  it  was  argued  and  agreed,  that  the  remainder  to  him  was 
good  by  way  of  executory  devife,  and  rhat  the  words  then  living 
mult  relate  to  the  time  of  his  death  ;  for  otherwifc  there  would 
be  no  difference  between  this  and  the  common  limitations  of  a 
a  term  to  one,  and  the  heirs  or  ilVue  of  his  body,  and  if  he  dies 
without  ifTue,  the  remainder  to  another,  which  is  void  ;  for  there, 
it  mufl  likewife  be  intended,  if  he  die  without  iffue  before  the  ex- 
piration of  the  term,  or  during  the  term  ;  fince  after  the  expiration 
of  the  term  he  can  limit  no  remainders  over,  becaufe  nothing  re- 
mains then  to  be  limited-,  but,  here,  it  being  limited  over  upon 
this  contingency,  if  he  die  without  iffue  then  living,  viz.  at  the 
time  of  his  death,  it  is  good,  becaufe  this  contingency  muft  hap- 
pen within  one  life,  or  not  at  all;  for  upon  his  death  it  will  be 
certainly  known  whether  he  leaves  iffue  or  not  •,  if  he  does,  the 
contingency  cannot  take  place  ;  if  he  does  not,  then  it  may  ;  and 
this  being  to  happen  within  the  compafs  of  a  life,  is  good  as  an 
executory  devife,  and  differs  in  nothing  from  the  Duke  of  Nor- 
folk's cafe,  fave  only  that  there  it  was  by  provifo,  and  alfo  upon  the 
death  of  another  perfon  without  iffue  then  living ;  and  here  it  is 
upon  his  own  death,  which  makes  no  manner  of  difference. 
Abr.Eq.  A  man  poffeffed  of  a  term  for  3  i  years  devifes  it  to  his  fon  H.^ 

Tar'etfaiid    ^"'^'"S  ^^'^  minority,  and  if  he  attains  to  his  age  of  21  years,  then 
Gant.  Vide    to  him  during  his  life,  if  the  term  fliall  fo  long  continue,  and  no 
aVern.  43.  longer,  and  after  his  death,  to  fuch  of  his  iffue  to  whom  he  fliall 
Thecafe  of    dcvife  it  J  but  if  he  die  without  iffue,  then  to  his  other  fon  G.  for 
Peacock  and  the  refidue  of  the  term  ;  H.  afterwards  died  without  iffue,  or  with- 
Spooner,;and  out  making  any  difpofition  of  tJie  refidue  of  the  term  j   and  the 
Webb  and  '  ^'^'v  ^ueflion  was,  whether  by  the  words  of  this  will  the  whole 
Webb,  Abr.  term  did  not  veft  in  H.  P  and  it  v^as  decreed,  that  it  did  not ;  for 
Eq.  361.       the  words  die  without  iffue  have  a  twofold  meaning,  either  without 
^jof  J  p'  iilue  at  the  tim.e  of  his  death,  or  without  iffue,  whenever  the  iffue 
Wms.  432.    fails ;  and  though  in  cafe  of  an  inheritance,  if  lands  are  devifed 
^'*M  d*        to  one,  and  if  he  die  without  iffue,  the  firff  devifee  takes  an  eflate 
^3.  °  *       tail  by  implication,  which  fhall  go  to  his  iffue,  and  they  fhall  take 
in  a  courfe  of  defcent  to  all  fucceeding  generations  ;  yet,  to  make 
fuch  a  conftru£tion  in  the  cafe  of  a  term,  which  cannot  come  to 
t'  e  iffue  by  defcent,  is  unnecelfary  ;  and  therefore,  in  fuch  cafe, 
ti.e  Other  conllru^ion  of  the  words,  which  is  moft  natural  and 

obviouSj 


obvious,  (hall  take  place ;  and  it  (hall  be  intended  only,  if  he  die 
without  ilTue  living  at  the  time  of  his  death  j  and,  confequent- 
ly,  the  dying  without  ifl'ue,  being  confined  within  the  compafs 
of  a  life,  hinders  not  the  remainder  over,  but  it  may  well  take 
place  by  way  of  executory  devife,  according  to  former  refo- 
lutions. 

[One  devifed  money  to  be  laid  out  in  a  purchafe  of  freehold  Hockley  v. 
edates  to  be  fettled  on  his  wife  for  life  -,  and  alfo  gave  his  wife  ^^g^^p^^ 
freehold  and  leafehold  eftates  for  her  ufe ;  and  from  and  imme-  Rep.  8*." 
diately  after  her  deceafe,  he  bequeathed  the  fame,  and  every  part 
thereof  in  the  following  manner,  viz.  to  his  fon  R.  and  his  ijfue 
lawfully  begotten^  or  to  be  begotten,  to  be  divided  amofigjl  the7n  as  he 
thinks  Jit :  and  if  my  faid  fon  fl^iall  happen  to  die,  without  ifTue 
lawfully  begotten,  my  will  is,  that  as  well  my  prefent  freehold  and 
leafehold  ellates,  as  the  cilatfs  hereby  direcled  to  be  purchafed, 
fhall  be  fold,  and  the    money  arifing  therefrom  (hall  be  equally 
divided  between  my  brother  T.  R.\  children,  my  filter  J-F'.'s  chil- 
dren, and  my  filler  P.'s  children.     And  I  hereby  order  and  direct, 
neither  the  eftate  directed  to  be  purchafed,  nor  any  of  my  prefent 
freehold  or  leafehold  eftates  may  be  fold  or  difpofed  of  during  the 
life  of  my  wife  or  my  fon.     One  queftion  was.  Whether  the  de- 
vife to  the  brother  and  filler's  children  was  or  was  not  too  remote, 
as  depending  upon  the  fon's  dying  without  iffiie  .■*  And  it  was  held 
to  be  a  contingency  with  a  double  afpe£l ;  in  one  event  a  gift  to 
the  children  of  the  fon,  if  he  (hould  have  any,  and  if  he  (hould 
not  have  any  child,  that  then  the  eftate  fhould  be  fold  for  the  pur- 
pofes  of  the  will.     That  he  did  not  mean  the  eftate  to  go  as  an 
eftate-tail,  but   that    the  children  (hould    take    diftributively,  in 
which  cafe  they  mufl  take  as  purchafers,  and  the  confequence  was 
that  R.  took  only  an  eftate  for  life.    He  had  a  power  to  divide,  and 
it  was  fufficient  that  the  divifion  mult  take  place  at  the  death  of 
i?.,  which  was  within  the  rules.     Two  events  were  provided  for, 
ly?.  There  being  children  of  Richard^   in  which  cafe  they  would 
tuke.      idly^  There  being  no  children,  in  which  cafe  the  eftates 
vefted  in  the  perfons  defcribed. 

A  teftator  devifed  a  term  to  his  brother  John  for  life,  then  to  Donne  v; 
fuch  perfcn  as  he  (hould  marry,  for  her  jointure ;  and  after  her  MernfieM, 

1  1,-  /-ii.ri-i  I  CV7  77  at  the  Rolls, 

death  to  the  heirs  of  the  body  of  his  brother  John^  and  the  execu"  ^jdoaober 
tors^  adminijlrators^  and  ajfigiis  of  fuch  heirs,  during  the  refidue  of  1730,  cited 
the  term  ;  and  for  default  of  fuch  ifliae  of  his  brother  John,  then  IJ^JjJ'* '^'"^* 
to  Henry  Donne;  the  limitation  to  Henry  was  held  good  ;  the  words 
being  taken  to  be  heirs  living  at  his  death. 

Where  C,  h-iving  two  nephews  A.  and  ^.  devifed  the  furplus  iP.Wms. 
of  his  perfonal  eftate  to  them,  and  if  either  of  them  (hould  die  ^^jf'hes  v, 
witliout  children,  then  to  the  furvivor-:   It  was  held,   that  dying  Sajer. 
nvithout  children  muft  in  this  cafe  be  taken  to  be  dying  without 
children  then  living;  becaufe  the  immediate  limitation  over  was  to 
the  furviving  devifee. — So,  where  A.  devifed  portions  to  his  four  Chan.  Free 
children,  payable  at  their  refpettive  ages  of  21  or  marriage,  and  ^'■j^jj^^j^ 
in  cafe  any  of  them  (hould  die  before  the  time  of  payment,  or  skinner.  ' 
nvithout  ijfuey  then  his  or  their  portion  to  go  to  the  furvivors  or 

X  3  furvivor^ 
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fitrvivor^  and  his  heirs  :  it  was  held,  this  could  not  be  a  flying 

without  iflue  generally,  but  fo  th^  ih^furvivor  might  take;  which 

muit  be  during  the  life  of  fome  or  one  of  them,  and  fo  wa^ 

good. 

Pinbury  v.         And  where  the  teflator  made  his  wife  executrix,  and  gave  her 

w"^' "'  '/*    ^''  ^^'^  goods  and  chattels,  provided  that  if  fhe  (hould  die  •w'lthoui 

VidtVimt     iffijchytho.  teflator,  then  after  \\<tx  deceafe  8p/.  ftiould  remain  to 

V.  Stratton.    the  teftator's  brother.;  the  words  then  after  were  taken  to  mean 

3Br.  p.  c.    immediately  after y  and,  confequently,  to  reftrain  the  dying  with^ 

et  Brooks      out  ifluc  to  the  time  of  her  death. 

V.Taylor,  Mofel.  i83. 

3  P.  Wms.  So,  where  a  term  was  devifed  to  A,  for  life,  remainder  to  fuc^ 
*S^'.  children  as  the  teftator  fliould  leave  at  the  time  of  his  death,  and 

V.  Hutchin-  i^  ■■^"  fvich  children  fhould  die  without  leaving  any  ^flue,  then  to  B.  • 
fen.  nde  this  was  a  good  executory  devife  to  B.,  and  the  words  *'  Witliout 
^^P^V^'"*^'  "  i^fi'ving  any  ifllie"  were  underltood  to  mean  "  leaving  any  ijfue -iit 
663.  Forth  "  the  time  of  their  deaths."  Again,  where  one  devifed  a  per- 
V. Chapman,  fonal  eftate,  in  truft,  to  be  fettled  on  his  daughter  or  the  keirs  of 
Lin'"V?ec.  ^^'^  b°<^y>  '^"t  in  cafe  his  faid  daughter  fhould  die  leaving  no  heirs 
Chan'.  15.  of  her  body,  then  over  to  others;  Lord  ^ar/fw/V^^' decreed  the 
a  Atk.  642.  limitation  over  good,  upon  the  contingency  of  the  daughter's) 
SneW;</f  dying  without  iflue  living  at  her  death  ;  as  he  confidered  the  word 
Jai.fax  V.  living  as  relating  to  that  time.  So  in  another  cafe,  where  the 
Heron,  ,  tcftatrix  gave  to  her  two  nieces  F-  and  L.  each  one  half  of  the 
aftT free-'  P^oduce  of  bank  flock,  and  to  their  ijjue,  and  if  either  of  them 
hold.  ihould  happen  to  die  before  the  legacy  became  due  to  her,   ';n4 

3  Atk.  396.  leave  no  iflue,  the  fhare  of  her  fo  dying  fhould  go  to  the  furvivor^ 
Blower?  ^'    ^^^  words  and  leave  no  ijfue  were  conftrued  "  leave  no  iflue  living 

**  at  the  time  of  her  death." 
Goodtltle  So,  where  one  poflefled  of  premifes  for  a  term  for  years  '*  gave 

Pagden,  «  them  to  his  grandfon  P.  fon  of  D.  and  his  wife,  and  the  heirs 
Rep,  720.  "  lawfully  of  him  for  ever,  but  in  cafe  he  fliouId  happen  to  die  and 
*^  leave  no  lawful  heir,  then  and  in  that  cafe,  he  gave  them  after  the 
^*  death  of  his  faid  grandfon  O.  to  the  pext  eldeft  fon  or  heir  of  D. 
*'  and  his  wife  ;  and  fo  on  to  the  next  eldeil  fon  or  heir,  if  the  lad 
"  fhould  die  without  heirs  ;"  /*.  took  poflefllon  and  died  without 
iflue,  and  on  his  death  the  next  eldeft  fon  of  Z).,  and  his  wife 
brought  an  eje£lmtnt,  and  Lord  Kenyony  without  hearing  the  ar- 
gument faid,  that  on  conference  with  the  reft  of  the  court,  they 
were  clearly  of  opinion,  that  the  limitation  over  was  good.  This 
was  a  chattel  intereft  limited  to  P.  and  tlie  heirs  lawful  of  him 
for  ever,  but  in  cafe  he  fhould  happen  to  die  and  leave  no  lawful 
heir,  then  over,  ^c.  now  it  was  apparent  on  the  will,  that  the 
teftator  "  by  lawful  heirs"  meant  '*  heirs  of  the  body,"  and 
''"^leaving  no  lawful  heir"  muft  be  confined  to  "  leaving  no  iflue 
*f  at  the  time  of  his  death." 
Longhead  v.       But  the  truft  of  a  term  for  raifing  portions  on  either  of  two 

Phelps,  contingencies,  of  which  one  is  within  the  allowed  limits,  will  be 
aBl.  Rep.  .  •     ^;        '      . 

704.  good  in  that  event. 

Tlus,  a  term  of  1000  year?  was  created  in  a  marriage  fettle- 

inent,  upon   truft,  "that  ///  cafe  the  fettlor  Jhould  happen  to  die, 

"without 
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nvhhout  ijfue  male  of  his  body^  on  the  body  of  his  intended  "wife 
begotten,  or  if  all  the  iflue  male  between  them  fhould  happen 
to  die  without  iflue,  and  there  fliould  be  iii'ue  female  of  the  mar- 
riage, which  fhould  arrive  rcfpettively  at  the  age  or  ages  of 
eighteen  years,  or  be  married  ;  then,  from  and  after  the  death 
of  the  furvivor  of  the  fettlor  and  his  wife  without  iflue  male,  cr 
in  cafe  at  the  death  of  the  furvivor,  there  (hould  be  iflue  male, 
then  from  and  after  the  death  of  fuch  iflue  male,  without  iflue,  the 
trufl:ees  fhould  raife  500/.  for  one  daughter,  1000/.  for  two,  and 
in  cafe  of  three  or  more,  fhould  aflign  the  whole  term  to  their 
ufe.  There  was  iillie  of  the  marriage  one  fon  and  four  daughters, 
who  all  lived  to  eighteen,  and  were  married.  The  father  died, 
then  the  fon  died  without  iflue.  Afterwards  the  mother  died,  aftd 
then  the  four  daughters  entered,  againft  whom  an  ejeftment  was 
brought  by  a  devifee  of  the  fon.  And  in  fupport  of  the  ejecSt- 
ment  it  was  argued,  that  the  trufts  of  the  term  were  void :  being 
on  too  remote  a  contingency,  viz.  the  dying  of  the  ifTue  of  the 
marriage  without  iffue  generally.  But  the  court  were  clear,  that 
the  firfh  part  of  the  contingency  was  -good,  viz.  "  in  cafe  the 
fettlor  and  his  wife  died  without  leaving  iflue  male  ;"  and  as  that 
happened  in  faCt  to  be  the  cafe,  the  court  would  not  enter  into 
the  conflderation,  how  far  the  other  branth  of  the  contingency 
might  have  been  fupported,  which  could  only  come  in  queftioa, 
in  cafe  the  fon  had  furvived  both  his  parents. 

W.  C.  left  and  bequeathed,  unto  his  daughter  and  only  child,  KeilyT. 
all  his  worldly  fubllance,  lands,  ftock,  corn,  debts,  and  houfe-  JT'^p  « 
hold  goods,  provided  flie  married  by  the  confent  of  his  executors  -qq.* 
therein  mentioned :  but  in  cafe  (he  married  without  the  confent  of 
his  executors,  (he  was  to  have  only  twenty  cows  and  a  horfe  for 
her  whole  fortune  :  and  after  naming  A.  and  B.  his  executors,  he 
appointed,  that  in  cafe  his  faid  daughter  fhould  die  •without  ijfucy 
all  his  faid  fubfcance  fhould  return  back  to  his  executors^  to  be  diltri- 
buted  as  he  fliould  thereafter  dire61:. — And  laftly,  in  cafe  his 
daughter  fhould  marry  without  confent,  or  die  ivithout  iffue^  he 
appointed  that  all  his  faid  fubftance,  i^c.  fhould  return  back  to  his 
executors  to  be  by  them  diflributed  in  manner  following,  viz.  to  his 
nephew  J.  D.  100/.  to  H.  G.  50/.  to  each  of  his  executors  afore- 
f(-id  50/.  to  his  daughter  twenty  cows  and  a  horfe  only,  and  the 
remainder  to  be  equally  divided  amongft  the  children  of  his  filter 
E.  F, 

The  queflion  was,  Whether  the  limitation  over  of  the  perfonal 
eftate  after  the  death  of  the  teftator's  daughter  without  ijfue  was 
good  ?  The  court  of  Chancery  in  Ireland  held  it  was :  and  their 
decree  was  confirmed  by  the  Houfe  of  Lords  here,  upon  the  opi- 
nion of  the  judges,  that  the  bequeft  over  was  to  take  effe£l  on  the 
death  of  the  daughter  without  tffue  then  living. 

H.  directed  that  his  perfonal  eftate  fhould  be  fold,  and  turned  Baiguy  v. 
Into  money,  and  put  out  at  intereft ;  that  his  wife  Ann  fhould  {JfoTei.Ts'e. 
have  30/.  a  year  out  of  the  produce  of  it,  and  that,  when  and  fo 
foon  as  his  only  daughter  and  child  Ann  fhould  attain  her  age  of 
21  years,  then  his  wife  fhould  have  25  /.  per  annum  inftead  of  30  /. 

X  4  Then 


3U  !LegQCic0  anti  l!>ct)irc0» 

Then  the  will  goes  on.  Item,  I  give  and  bequeath  to  my  daughtc? 
Antjy  all  my  perlbnal  eflate  whatfoever,  flie  paying  the  faid  30/.  a 
year,  and  the  legacies  thereiii  bequeathed,  and  I  make  my  wife 
her  guardian,  and  fbe  is  to  receive  the  refidue  of  the  intereft, 
maintaining  my  daughter  thereout  •,  but  if  my  faid  daughter  die 
before  her  age  of  21  years,  then  my  will  is  that  my  wife  fhall  have 
400/.  and  that  on  payment  of  the  fame,  fhe  fhall  give  a  difcharge 
for  her  faid  annuity,  and  that  then  and  immediately  from  and  after 
my  faid  daughter's  deceafe  "  ivithout  ijfue  of  her  body"  I  give  and 
devife  all  my  perfonal  eflate  to  my  brother  J.  H.,  he  pnying  the 
faid  fum  of  400/.  to  my  wife,  if  then  living.  The  tcftator  died, 
and  Ann^  the  daughter,  died  an  infant  without  iffue,  and  then  the 
wife  died.  And  the  only  queflion  was,  Whether  the  devife  over 
to  the  brother  was  good,  or  whether  the  whole  perfonal  eftate 
veiled  in  the  daughter?  Et  per  cur.  A  devife  of  pcrfonalty,  after 
a  dying  without  iflue,  is  certainly  void  ;  aiid  it  is  as  certainly  good 
after  a  dying  without  iffiie  in  a  limited  time  ;  now  the  words  of 
this  will  can  bear  no  other  condruclion,  but  if  the  daughter  die 
uithout  iflue  before  i\.  Firft,  the  whole  eflate  is  devifed  to  the 
daughter,  and  the  whole  intereft  to  the  wife,  part  as  an  annuity 
for  herfelf,  and  part  for  the  daughter's  maintenance.  The  firft 
contingency  is  general,  if  flie  (the  daughter)  die  before  21  years 
of  age  the  wife  is  to  have  400/.,  but  who  is  to  pay  this  400/.? 
The  brother ;  fo  that  the  latter  words  muft  have  the  fame  con- 
ftruflion,  and  the  will  is  to  this  purpofe,  if  my  daughter  die  with- 
out iflue  before  21,  my  brother  is  to  have  the  whole  eftate  he  pay- 
ing my  wife  400/.  the  wife  is  to  have  the  400/.  if  the  daughter 
die  under  21,  and  the  brother  being  to  pay  it,  if  flie  die  without 
iflTue,  the  eftate  muft  come  to  \{\m  at  the  fame  time,  as  a  fund  out 
of  which  it  is  to  be  paid. 
Lyde  v.  One  poffefled  of  premifes  for  a  term  of  years,  gave  them  by  will 

H^^'  to  his  fon  G.  L.  for  life,  and  after  his  deceafe  to  M.  his  wife  for 

Rep.  roj,  life,  and  after  the  deceafe  of  the  furvivor,  to  the  children  of  G.  L. 
Jhare  andjhare  alike ;  but  if  G.  L.  (hould  die  "  without  iflue  of  his 
"  body,"  then  to  his  fon  R.  L.  for  life,  and  after  his  deceafe  to 
N.  his  wife,  with  divers  limitations  over  ;  M.  died,  and  then  R.L.^ 
and  the  queftion  was,  whether  the  limitation  to  N.  was  good  ?  And 
the  court  held,  that  it  was;  for  here  was  no  fuch  exprefs  legal 
limitation  as,  if  applied  to  a  fi-echold,  would  create  an  eftate- tail  j 
and  therefore  tliey  were  at  liberty  to  confider  the  intention  of  the 
teftator,  and  that  was  obvious. 
Attorney-  One  feifed  in  fee  of  certain  eftates,  and  alfo  of  part  of  a  tene- 

Generai  v.  nr,ent  Called  A.^  and  pofleflcd  of  other  parts  of  the  fame  tenement 
sBr.  ch.  called  A.  for  a  long  term  of  years,  made  his  will,  and  after  de- 
^P?-  553'  vifing  fo  much  of  the  eftate  as  was  freehold  to  truftees,  their  heirs 
and  aflrgns,  and  fo  much  whereof  he  was  poflefl'ed  for  a  term  of 
years  to  his  executors,  ilfc.  declared  that  as  concerning  thofe  parts 
called  M.  and  B.  whereof  he  was  poflefled  of  a  long  term  of  years, 
his  will  was,  that  his  brother  W.  T.  Ihould  have  the  ufe  thereof, 
isfc.  for  fo  many  years  of  the  term  as  ftiould  expire  in  his  life- 
time, and  after  his  deceafe^  his  will  was,  that  his  executors  Ihould 

permit 
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permit  all  and  every  the  child  and  children  of  the  faid  W.  T.  their 
executors,  ^c.  refpecftivcly,  to  hold  and  enjoy  the  fame  for  his 
and  their  proper  ufe,  during  the  remainder  of  the  faid  term,  i?i 
fuch  manner  as  the  fold  IV.  T.  jhouldy  by  his  will  or  deed  in  ivritingy 
i^c.  direfly  and  for  want  of  fuch  appointment,  then  equally,  fhare 
and  fliare  alike,  without  benefit  of  furvivorftiip ;  but  if  it  fhould 
happen  that  the  faid  IV.  T.  fhould  die  ivithout  ijfue^  in  the  lifetime 
of  the  faid  J.  T.  and  T.  T.  or  either  of  them,  then  his  will  was, 
that  the  faid  J.  T.  and  T.  T.  if  they  both  furvived  the  faid  TV.  T. 
dying  ivithout  ijfite  as  aforcfaid^  (licuid  equally  have  the  benefit  and 
advantage  thereof  for  fo  many  years  of  the  term  as  fliould  e.vpire 
in  the  lifetime  of  the  faid  J.  T.  and  T.  T.,  and  if  only  one  of  them 
fiiould  happen  to  furvive  the  faid  W.  T.  dying  ivithout  ijfue  as  afore-, 
faidy  or  if  both  (liould  happen  to  fuvvive  the  faid  W,  T.  fo  dying 
without  iJfue  as  aforefaidy  and  one  of  them  fliould  happen  to  die 
before  the  other  of  them,  leaving  iffue  behind  him,  then  the  tef- 
tator's  will  was,  that  kich  furvivor  fnould  have  but  one  half  of 
the  benefit  and  profits  of  the  faid  leafcrhold  premifes,  and  the 
other  half  fhould  go  to  be  divided  among  all  a;;d  every  the  child 
and  children  of  him  fo  dying,  fnare  and  fhare  alike,  during  fo 
many  years  of  the  term  as  fliould  expire  in  the  lifetime  of  the  faid 
J.  T.  and  T.  T.,  and  if  he  fo  dying  fhould  leave  no  iflue  behind 
him,  the  teflator's  will  was,  that  the  benefit  thereof  fhould  de-? 
volve  upon  the  furvivor,  for  fo  many  years  of  the  term  as  fhould 
expire  in  the  lifetime  of  the  furvivor,  and  after  the  deceafe  of  the 
furvivor  of  them  the  faiil  J.  T.  and  T.  2".  (in  cafe  they  or  the  fur- 
vivor of  them  fliould  furvive  the  faid  W.  T.  dying  ivithout  iffue  as 
pforefaid),  the  teftator's  will  was,  that  all  and  every  the  child  and 
children  of  the  faid  J.  T.  and  T.  T.  (though  one  of  them  might 
or  (hould  happen  to  die  before  the  faid  W.  T.  dying  ivithout  iffu? 
as  aforefaid)  and  the  executors,  adminiftrators.  and  afTigns  of  fuch 
child  and  children  fhould  have  the  faid  leafehoid  premifes,  fhare 
and  fnare  alike,  for  and  during  the  remainder  of  the  term,  and 
"in  default  of  fuch  ifTue,"  «  or  if  the  faid  W.T.  Jhould  happen 
"  to  furvivey  and  die  ivithout  ijfuey"  after  the  death  of  the  laid 
J.  T.  and  "T.  ST.,  then  the  teftator's  will  was,  that  the  faid  leafe- 
hoid piemifes  fliould  go  to  and  be  applied  towards  the  benefit  of 
y".  new  church  and  charity  fchool  as  aforefaid.  The  teflator 
died.  W.  T.  died  unmarried  and  without  iflue.  J.  T.  and  T.  T. 
both  died  in  the  lifetime  of  W.  T.y  T.  T.  without  ifTue,  and  J.  T. 
leaving  ilTue  one  daughter  M.  The  queftion  was.  Whether  W.  T. 
having  furvived  J.  T.  and  T.  T".,  and  died  without  ifTue,  as  in  the 
laft  limitation  mentioned,  the  premifes,  on  his  death,  became  fub- 
je6l  to  the  charitable  bequeft,  for  the  benefit  of  T.  church  and 
fchool  ?  The  caufe  was  firft  heard  at  the  Rolls,  when  his  Honour 
was  of  opinion,  upon  the  conflrudlion  of  the  will,  that  the  in- 
tereft  of  the  teflator  was  not  well  difpofed  of  thereby  in  favour 
of  the  charity.     From  this  decree  the  charity  appealed. 

Per  Lord  Thurloive  Chancellor,  If  a  man  gives  an  eftate  in  ge- 
neral to  A.  for  life,  and  adds,  "  but  if  he  dies  without  ifTue,  I 
tlien  give  it  to  B.     B.  has  no  immediate  gift,  but  onl^  a  contingent 

inter  eji 
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itiicreji  upon  A^s  dying  without  ijfue;  and  it  would  counteract  the 
intention  of  the  teftator,  if  B.  took  it  immediately  upon  the  death 
of -^.,  therefore  e^  necejjttate  rei,  the  true  argument  in  both  real 
and  chattel  intcrejisy  is,  that  in  fa£l  thefe  words  operate  to  an  en- 
largement of  the  eftateyor  life^  for  otherwife  the  iffue  of  A.  would 
not  take  at  all,  and  B.  would  take  the  whole  ;  and  therefore  the 
neceflary  implication  mufl:  take  efFe<St,  namely,  that-^.  (liould  have 
an  eftate,  which  mufl  devolve  upon  his  iffue.  Upon  that  ground, 
the  court  has  extended  the  eftate  beyond  an  eftate  for  life,  and  in 
a  freehold  intereft  has  deemed  it  an  eftate-tail,  and  in  chattel  in- 
terefts  an  abfolute  property ;  but  that  arifes  from  the  necejfity  of 
the  conjlruclion. 

In  this  cafe  after  an  exprefs  eftate  for  life  to  W.  T.  (fo  that  he 
may  take  as  a  purchafer)  the  teftator  proceeds,  ^c.  (ftating  the  li- 
mitations in  the  will) ;  here,  no  fuch  necelBty  arifes  from  the  words 
"  dying  without  iffue,"  as  the  words  are  referable  to  dying  with- 
out iffue,  fo  provided  for.  It  is  fo  well  fettled  that  no  difpute 
could  arife.  If  the  ^''s  had  no  intereft,  that  they  could  take, 
it  would  go  to  the  charity.  In  the  events  which  have  happened, 
this  cafe  refults  to  the  ordinary  one  I  have  ftated,  and  the  cha-^ 
rity  muft  have  a  decree.  And  the  decree  at  the  Rolls  was  re-, 
verfed. 
Bigge  V.  One  bequeathed  all  his  perfonal  eftate  to  his  wife  F.  to  hold  to^ 

^*B  ch  ^^^'  ^^^  heirSf  executorsy  adviinijlrators^  and  ajftgns  for  ever,  and 
Rep.*  190.  appointed  her  fole  executrix,  but  in  cafe  of  the  death  of  F.  ivithoui 
iffucy  then  he  gave  the  whole  to  the  elde/}  fon  of  his  brother  R^ 
his  heirs,  executors,  adminiftrators,  and  affigns,  and  if  there  fhould 
be  no  fuch  fon  y  then  to  his  faid  brother  i?.  The  wife  furvived  the 
teftator,  and  died  without  iffue.  And  the  queftion  was.  Whe- 
ther the  devife  over  was  valid  ?  It  was  contended  in  fupport  of 
the  devife  over,  that  the  "  dying  without  iffue"  was  not  general, 
but  controlled  by  the  event  of  having  no  fon,  in  which  cafe  the 
devife  was  in  favour  of  R.  himfelf ;  that  therefore  if  the  teftator 
;  meant  a  dying  without  iffue,  indefinitely,  it  could  not  affe6l  the 

fon  of  a  perfon  then  living,  much  lefs  that  perfon  himfelf.  There- 
fore the  event  muft  be  decided  on  the  death  of  F.^  when  if  he, 
J?,  had  a  fon,  it  would  veft  abfolutely  in  that  fon,  if  not,  it  would 
veft  in^.  Et  perl^oxA  Thurlowey  The  firft  queftion  is,  what,  ab^ 
JiraEied  from  little  points  and  circuniflanceSy  would  be  the  efFe£l  of 
the  gift  to  F-?  There  was  not  a  fuigle  cafe,  not  even  that  of  At" 
iinfon  and  Hutchinfony  which  did  not  hold  that  fuch  a  limitation 
after  thefe  general  words  ivas  too  remote.  His  lordfhip  Ihould  only 
notice  Dormer  v.  Beauclerk.  The  general  words  were  to  be  varied 
only  by  circumflances  arifing  upon  fair  demonflration.  'To  call  dying 
without  leaving  iffue,  the  natural  fenfe  of  dying  without  iffue, 
was  againft  all  the  cafes.  In  this  cafe  there  was  no  circumftauce 
which  had  occurred  in  the  others.  In  Dormer  and  Beauclerky  it 
was  held,  that  the  word  then  could  not,  and  never  did  make  the 
difference.  It  was  merely  a  word  of  relation,  not  an  adverb  of 
time.  Upon  Lord  Hardivicke's  authority,  he  muft  hold  the  word 
ihen  did  not  make  a  difference.    As  to  the  gift  to  the  brother. 

Dormer 


Dorr/ter  and  Beaiickrh  was  a  ftronger  cafe  as  to  that  point.  It  was 
argued  th{^re,  upon  the  circumftance  of  the  5000/.  being  meant 
as  a  portion  5  that  being  a  maintenance,  and  given  after  a  dying 
without  iflue^  it  mull;  mean  dying  vv'ithout  leaving  iflue.] 

(L)  Of  void  Devifes  ;  And  herein, 

J,  Of  devifing  what  the  Law  already  gives,  or  what  the  Policy  of 
^he  Law  will  not  admit. 

A  Ltliough  the  judges  are  favourable  in  their  conftru£llon  of 
^^  wills,  that,  if  pofhble,  the  intention  of  the  teftator  may  pre-* 
vail ;  yet,  where  the  teftator  makes  the  fame  difpofition  of  his 
eftate  as  the  law  v/ould  have  done,  had  he  been  filent,  or  where 
his  difpofition  is  made  in  fuch  general  terms,  that  his  intention  is 
altogether  doubtful  and  uncertain,  and  cannot  be  collected  from 
the  words  of  the  will ;  or,  where  the  teflator  is  eftablilhing  a  fet- 
tlement  againft  the  reafon  and  policy  of  the  law  j  in  thefe  cafes 
the  judges  have  thought  fit  to  reje£l  the  will, 

I'herefore  if  a  devife  be  made  to  J.  S.  and  his  heirs,  who  is  heir  Roll.  Abr. 
at  law  to  the  deyifor ;  this  is  a  void  devife,  and  the  heir  fhall  take  f*^- 
by  defcent  as  his  better  title ;  for  the  defcent  ilrengthcns  his  title  piow.  545. 
by  taking  away  the  entry  of  fuch  as  may  poflibly  have  right  to  Godb.  ^6j, 
the  eftate,  whereas  if  he  claims  only  by  devife,  he  is  in  by  pur-j 
chafe. 

So,  if  a  man  devifes  lands  to  his  wife  for  life,  remainder  to  2Leon.joj. 
J.  S.,  who  is  heir  at  law  in  fee  ;  this  is  a  void  devife  to  J.  S.,  be-  ^^1^°^'^  . 
paufe  after  the  difpofition  of  the  particular  eftate,  the  reverfion  30  '  Roll.* 
\vouId  have  come  to  him  by  defcent,  as  heir  at  law.  Abr.  626. 

Prefton  and  HoJmes. 

[/".  p.  feifed  of  lands  in  fee,  and  having  iflue  J?.,  5.,  /.,  and  Jkf.,  Haynfworth 
fons,   and  N.  a  daughter,  devifed  to  5.,  /.,  JW.,  and  iV.,  20/.  ^Vo""/' 
to  be  paid  to  them   when   they  attained  the  age  of  21  years;  833.51*6. 
and  devifed  all  his  lands  to  R.  his  eldeft  fon,  to  hold  to  him  and  Moor, 64^ 
his  heirs,  upon  cotidition  he  Jhould  pay  to  his  (the  teftator's)  other  ^'  ^' 
(hildren  the  /aid  funis  appointed  unto  them  according  to  the  intent  of 
his  will  i  and  if  he  refufed  payment  of  any  of  the  faid  fum  orfums  of 
Vioney^   that  then  neither  he  nor  his  heirs  fhoidd  have  or  enjoy  the  faid 
lands f  any  devife,  title,  defcent,  or  interefi  to  the  contrary  notivithjland- 
ing  ;  but  that  the  faid  fons  and  daughter  fhould  have  it  to  them  and 
their  heirs.     It  was  holden,  that  the  firft  devife  to  the  fon  and  his 
heirs  in  fee,  being  no  more  than  what  the  law  gave,  was  void. 

One,  feifed  in  fee,  devifed  lands  to  his  wife  for  life,  and  after  Clarke  v. 
her  deceafe  to  his  next  heir  at  law,  and  to  his  or  her  heirs,  pro-  Smitn.Coni. 
yided  fuch  heir  Ihould  pay  100/.  to  fuch  perfon  or  perfons  as  his  iSaik.  241. 
"wife,  by  will  or  other  legal  writing  (hould  appoint,  and  that  his  S,  C. 
lands  fhould  ftand  charged  with  the  faid  100  /.     The  devifor  died, 
leaving  a  daughter  who  had  one  fon,  and  died.     The  wife  died 
without  making  any  appointment  to  whom  the  1 00  /.  (hould  be 
paid.    The  fon  of  the  daughter  entered,  and  died  without  iflue ; 

and 


3i6  legacies  and  ^Dctifciof, 

and  on  a  difpute  between  the  heir  maternal  of  the  fon,  and  the 

heir  paternal,   the  queftion  was,  whether  the  fon  took  by  purchafe 

under  the  will,  or  by  defcent  ?   And  it  was  refolved  by  the  whole 

court,  that  the  lieir  took  by  defcent,  and  not  by  the  will  ;  for  it 

would  be  mifchievous,  if  every  little  legacy  fliould  alter  the  courfe 

of  defcent,  and  thereupon  the  heir  might  plead  to  the  obligation 

of  his  anceftor,  rie/is  per  difcent. 

Allamv.  So,  where  a  teditor  devifes  lands  to  his  heir  for  payment  of 

Heber,  debts,  or  charged  with  an  annuity,  the  heir,  notwithllanding  fuch 

1  Bl.  Kcp.     charge,  is  in  by  defcent,  for  the  tenure  is  not  altered.] 

22.  S.  C.     Emerfon  v.  Indibird,  i  Ld.  Raym.  728. 

3  Lev.  127.  u1.  feifed  of  lands  on  the  part  of  his  mother,  devifes  them  to  his 
Hedger  and  executors  for  fixteen  years,  for  payment  of  his  debts,  and  after 
devifes  them  to  his  lieir  at  law  f,v  parte  maternd ;  this  is  a  void 
devife  to  the  heir  at  law  ;  for  though  it  was  urged,  to  fiipport  the 
devife,  that  if  it  obtained,  the  heir  of  the  part  of  the  father  miglit 
in  the  end  inherit,  wb.ich  he  could  never  do  if  tlie  devife  be  re- 
jected J  yet  they  adjudged  the  devife  to  be  void,  becaufe  there  is 
no  alteration  made  in  the  tenure  of  the  eflate  ;  nor  is  the  quality 
thereof  any  wife  altered  ;  but  whether  the  devifee  takes  either  by 
defcent,  or  the  will,  it  is  a  fee-fimple,  and  it  were  but  aElitm  cgcre 
to  make  him  take  by  will. 

But  where  another  eflate  is  created  by  the  will  than  would  de- 

fcend  to  the  heir  at  law,  or  where   the  quality  of  the  eftate  is 

altered  by  the  devife,  there,  the  difpofition  by  the  will  IhaJl  prevail, 

Hob.29,30.  though  it  be  made  to  the  heir  at  law.     Thus,  where  a  man  had 

Cownden       \^\xt   a    fon  and  a   daughter,  and   devifed    that   his   land  fnould 

and  Clerk.  ,  ^  ' 

Moor,  860.    defcend  to  his  fon,  and  if  he  died  without  iflue  of  his  body,  then 
Godoip.461.  the  land  to  go  over,  ^c.  ;  the  fon  by  this  will  took  an  eftate-tail, 
Roll.  Abr.    though  heir  at  law  to  the  devifor,  becaufe  here   is   an  eftate-tail 
created  by  the  will  ;  whereas  a  fee-fimple  woul  1  have  defcended, 
which  if  the  devifee  were  allowed  to  take,  it  would  make  the  re- 
mainder over  void. 
3  Lev.  127.        So,  where  a  man  has  IfTue  only  two  daughters,  and  devifes  his 
a"^!  ^2''sd    ^^""^^  '°  them  and  their  heirs  •,  this  is  a  devife  to  the  heir  at  law, 
53.  780.   '   (for  fo  are  the  daughters,)  and  yet  good,  becaufe  the  devife  makes 
Packman       them  jointenants,  in  which  furvivotfhip  takes  place  ;  whereas  had 
""     °  "•       they  taken  by  defcent,  they  had  been  coparceners,  and  therefore 

the  will  altering  the  quality  of  the  eflate  ought  to  prevail. 

Fob.  33.  A.  devifes  his  land  to  B.  for  life,  the  remainder  to  C  in  tail,  the 

Perk.  506.     remainder  to  the  next  heir  male  of  the  devifor,  and  the  heirs  male 

of  his  body ;  B.  and  C.  died  without  ifTue  ;  the  next  heir  of  the 

devifor  was  a  daughter,  and  fhe  was  adjudged  to  have  the  land  by 

way  of  reverfion  and  defcent ;  and  though  fhe  have  a  fon  bom 

afterwards,  he  fhall  not  take  the  land  from  her. 

Co.  Lit.  18.        Alfo,  devifes  are  rejefted  that  are  againfl  the  reafon  and  policy 

'^^u'  ^l^      of  the  law  :  hence,  devifes,  as  well  as  all  other  fettlements,  which 

3Chan  Ca.  ,  •  ,  .  •  ^       r  ...        1  1     r 

35.  -vidi  tsJ^d  to  mtroduce  a  perpetuity,  are  void  ;  for  wills,  though  favour- 
/a/>r«  letter  ably  expounded,  are  yet  to  be  conflrued  according  to  the  common 
<')•  rules  of  the  courts  of  law  and  equity  j  therefore  a  devife  to  J.  S, 

and 


and  his  heirs,  the  remainder  to  J.  D.  and  his  heirs,  is  void, 
becaufe  the  law  in  no  cafe  will  allow  a  limitation  of  a  fee  upon  a 
fee,  becaufe  by  the  devife  to  J.  5.,  and  his  heirs,  the  devifor  has 
transferred  the  whole  eftate  to  him,  and  then  the  limitation  over 
mud  be  void  :  nor  can  this  devife  be  good  by  v/ay  of  future  inte- 
reft,  or  a  remainder  to  veft  upon  a  contingency,  becaufe  no  man 
can  fay  when  the  heirs  of  J.  S.  will  fail ;  and  to  allow  the  re- 
inainder  to  jf.  Z).,  to  be  good  upon  fuch  a  dillant  contingency,  is 
to  perpetuate  the  eftate  in  the  family  of  J.  5.,  to  preferve  a  re- 
mainder in  J.  D.,  which  probably  may  never  veft. 

[The  Duke  of  Marlborough  deviled  his  real  eftates  to  truftees,  Spmcerv. 
in  truft,  for  feveral  perfons  for  life,  with  remainder  to  their  firft  '^"keof 
and  other  fons  in  tail-male  fucceffively  ;  but  direfted  his  trufttes  ^"X"'  b 
upon  the  birth  of  a  fon  of  each  tenant  for  life,  to  revoke  the  ufes  P.  2/592.  * 
before  limited  to  the  refpeftive  fons  in  tail-male,  and  to  limit  the 
premifes  to  fuch  fon  for  his  life,  with  immediate  remainders  to  the 
refpedlive  fons  of  fuch  fon  in  tail-male.     It  was  holden,  that  this 
claufe  of  revocation  and  re-fettlement,  was  void,  as  tending  to  a 
perpetuity,  and  repugnant  to  the  eltate  itfclf.] 

A.  devifed  his  manors,  mefTuages,  ^V.,  to  the  Drapers  company,  2  Vern.737. 
and  their  fuccefTors,  upon  truft  to  convey  ^0  B.  for  life,  and  to  Humberdun 
his  firft  fon,  and  all  other  his  fons  for  life,  and  to  their  ilTue  male  berfton X 
for  life  j  and  for  want  of  fuch  iflue  to  J.  S.,  for  life,  and  to  his  creed.  [iP. 
iftue  male  for  life,  iffc.  and  fo  to  a  great  number  of  them  for  life,  ^^'"'*-  332* 
and  fo  to  convey  toties  quoties  \  and  the  court  held  this  attempt  to  dolphin  v' 
make  a  perpetual  fucceflion  of  eftates  for  life  to  be  vain  and  im-  Godolphin,' 
pradicable  j  however,   that  there  ought  to  be  a  fl:ri£t  fettlement  ^  ^"*  ^^* 
made,  and  the  intent  of  the  teftator  followed  as  far  as  the  rules  of        '•' 
law  will  admit  of,  and  therefore  directed  a  fettlement  to  be  made, 
fo  that  fuch  who  were  in  being   fhould  be  only  tenants  for  life  : 
but  where  the  limitation  was  to  a  fon  not  in  being,  there  he  muft 
be  made  tenant  in  tail-male. 

[A  teftator,  after  other  devifes,  gave  his  eftates  to  his  nephew  Chapman  v. 
William  Broivn.  eldeft  fon  of  his  brother  R..  and  his  affinns  for  Brown, 
life,  remainder  to  his  firft  and  other  fons  in  ftrict  fettlement,  and  ^ 
for  want  of  fuch  iflue,  then  to  the  fecond  fon  of  his  faid  brother  for 
life,  and  after  the  death  of  the  faid  fecond  fon  of  his  faid  brother 
R.y  then  to  the  firft  fon  of  the  body  of  fuch  fecond  fon  of  his 
brother,  then  lawfully  begotten,  or  to  be  begotten,  and  to  the  heirs 
male  of  the  body  of  fuch  fecond  fon  lawfully  to  be  begotten,  and 
for  default  of  fuch  iflue,  to  the  third,  fourth,  and  fifth,  and  every 
other  fon  and  fons  of  the  faid  fecond  fon  of  the  faid  R.  (according 
to  their  feniority),  and  to  the  heirs  male  of  the  bodies  of  the  faid 
third,  fourth,  fifth,  and  other  fons  of  the  faid  fecond  fon  of  the 
faid  R.  lawfully  to  be  begotten,  the  eldeft,  ^c.  to  be  preferred 
before  the  younger,  ^c.  and  for  want  of  fuch  ifl"ue,  then,  ^c. 
And  the  teftator  did  declare,  that  the  reafon  of  his  fettling  and 
limiting  his  eftates  as  aforefaid  was,  becaufe  he  dtfired  to  have  the 
fame  continue  iti  his  name  afid  bloody  fo  long  as  it  fliould  pleafc  God 
to  preferve  the  fame.  The  teftator's  brother  had  only  one  fon  W. 
born  in  the  tejlater's  lifetime^  but  he  had  ?i  fecond  fou  T.  bora  after 

the 
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the  teftator's  death,  and  in  the  lifetime  of  Jf^.  W.  died  without 
iflue,  and  then  the  fecond  fon  entered  and  fuffered  a  recovery. 
And  the  queftion  was,  Whether  T.  the  fecond  fori,  who  was 
not  born  till  after  the  death  cf  the  teftator,  took  an  eftate-tail,  or 
only  an  cflate  for  life  ?  And  it  was  contended  by  thofe  who  ar- 
gued againft  the  recovery,  that  2".  the  fecond  fon  was  only  en- 
titled to  an  eftate  for  life,  for  that  though  there  was  an  ambi- 
guity in  wording  the  devife,  to  take  place  immediately  after  the 
death  of  72. 's  fecond  fon,  it  evidently  arofe  from  a  line  being  in- 
advertently left  out  by  the  perfon  tranfcribing  the  will.  The  de- 
vife immediately  after  the  death  of  i?.'s  fecond  fon,  was  **  to  th^ 
firjl  fon  of  the  body  of  fuch  fecond  fon,  and  to  the  heirs  male  of 
the  body  of  fuch  j"  thus  far  the  tranfcriber  copied  right,  but  here 
he  plainly  omitted  the  following  words,  "  firft  fon  lawfully  to  be 
begotten,  and  for  want  of  fuch  iflue,  then  to  the  fecond  fon  of 
the  body  of  fuch  fecond  fon  of  my  faid  brother  R.  lawfully  to  be 
begotten,  and  to  the  heirs  male  of  the  body  of  fuch  ;"  if  thefc 
words  had  been  inferted,  the  claufe  they  faid  had  been  quite  clear* 
fenfible,  and  methodical.  Thefe  words  they  contended  ought  to 
be  fupplied  on  the  evident  intention.  On  the  other  fide  it  was 
contended  that,  as  the  devife  flood  "  to  the  fecoud  fon  of  R.  for 
life ;  and  after  his  deceafe,  to  the  firfl:  fon  of  his  body,  and  the 
heirs  male  of  the  body  of  fuck  fecond  fony'  it  was  unqueftionably 
an  eflate-tail.  But  the  court,  confining  of  Lord  Mansfield  and. 
Mr.  Juftice  Wilmoty  the  other  judges  being  abfent,  held,  that  Ti 
the  fecond  fon  took  an  eftate-tail;  that  they  could  not  infert  the 
limitations  fuppofed  to  be  left  out,  and  as  the  will  ftood,  therd 
was  no  queftion  in  the  cafe.  But  they  faid,  if  the  omitted  limita- 
tions could  have  been  fupplied  by  conftru£tion,  they  thought  the 
unborn  fon  of  an  laiborn  fon  could  not  have  taken;  and  that,  to  effect 
ttiate  the  general  intention  of  the  tejiator^  the  word  ^^  fon"  {hould  be 
conftrued  a  word  of  limitation y  and  an  ejlate-tail  given  to  the  fecond 
fon  of  J? . 
Kichoiv.  A.  devifed  all  his  real  eftates  to  truftees  to  the  ufe  oix\\t  fecond 

Kichoi.aBl.  yj^^  q£  jg  begotten  or  to  be  begotten  during  the  life  of  fuch  fecond 
fon ;  and  after  the  death  of  fuch  fecond  fon,  or  in  cafe  he  fhould 
inherit  his  paternal  eftate  by  the  death  of  his  elder  brother,  then 
to  his  fecond  fon  lawfully  to  be  begotten,  and  his  heirs  male  ;  and 
for  default  of  fuch  iffue,  to  the  third,  fourth,  and  other  fon  and 
fons  of  the  faid  B.  feverally  and  fuccefiively,  according  to  the 
priority  of  birth,  and  the  heirs  male  of  the  body  of  fuch  third, 
fourth,  and  other  fons  refpedlively  :  and  in  default  of  fuch  iflue, 
to  the  fame  truftees  and  their  heirs,  to  the  ufe  of  the  eldeft  fon  of 
C.  during  his  life,  and  the  heirs  male  of  his  body,  remainder  to 
the  fecond  fon  of  C,  and  the  heirs  male  of  fuch  fecond  fon  law- 
fully iflulng,  rem_ainder  to  the  ufe  of  the  third,  fourth,  and  other 
fon  and  fons  of  the  faid  C.  feverally  and  fucceflively,  l^c.  and  to 
the  heirs  male  of  their  refpe£live  bodies,  and  for  default  of  fuch 
ifliie,  he  devifed  all  his  freehold  eftates  before  mentioned  to  D, 
and  his  heirs  for  ever.  He  alfo  gave  and  bequeathed  all  his  cuf* 
tomary  land  to  the  faid  D.y  and  for  default  of  ftfch  ilTue,  to  the 
1 1  heirs 
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lieirs  male  of  the  faid  Z).,  and  for  default  of  fuch  iflue  to  the  cuf- 
tomary  heirs  of  the  teftator  :  the  court  certified  unanimoufly  that 
the  eliate  veiled  in  the  fecond  fon  of  B.  (when  any  fuch  Ihould 
be)  by  way  of  executory  devife,  and  would  in  the  mean  time  de- 
fcend  to  the  heir  at  law  of  the  teftator,  and  alfo  that  in  order  to 
effectuate  the  general  intent  of  the  devifor,  fuch  fecond  fon  would 
take  an  eftate  to  him  and  the  heirs  male  of  his  body^  determinable  on 
the  accefFion  of  the  paternal  eftate. 

Money  was,  previous  to  a  marriage,  covenanted  to  be  laid  out  Pitt  v.  Jack- 
in  the  purchafe  of  lands,  to  be  fettled  to  the  ufe  of  A.  for  life,  |^"'^  ^'■• 
without  impeachment  of  wafte,  remainder  to  B.  for  life,  in  bar      "  * 

of  dower,  remainder  to  the  ufe  of  the  children  of  the  marriage, 
fuhjeB  to  fuch  poivevs^  limitations^  and  provftons  as  A.  by  deed  or 
willlhould  appoint,  and  for  want  of  fuch  appointment,  then  as  J?, 
(hould  appoint,  and  in  default  of  fuch  appointment,  to  the  ufe 
of  their  children,  and  in  default  of  iflue,  to  A.  in  fee.  A, 
had  feveral  children  by  B.,  but  two  daughters  furvived  them.  A^ 
by  his  will,  in  execution  of  the  power  in  the  fettlement,  directed 
part  of  a  fum  of  money  to  be  laid  out  in  the  purchafe  of  eftates, 
to  be  conveyed  in  truft  for  his  daughter  AI.  during  her  life^  for 
her  fcparate  ufe,  remainder  to  truftees  to  preferve  contingent  re- 
mainders, remainder  to  all  and  every  the  child  and  children  of  his 
daughter  as  tenants  in  common,  with  remainders  over.  And  one 
quellion  on  this  part  of  the  cafe  was,  whether  the  gift  to  M.  for 
life,  with  remainder  to  her  children,  was  a  good  execution  of 
the  power  "i  And  it  was  acknowledged  that  it  was  not  a  good 
execution  as  to  the  children^  but  was  fo  far  void  ;  and  then  the 
queftion  was,  whether  if  the  appointment  was  bad  on  account  of 
the  excefs,  the  whole  Ihould  be  confidered  as  unappointed.  His 
Honor  flopped  the  argument  of  this  point,  by  alking,  whether 
it  fliould  not  go  by  cypres  ?  and  cited  the  cafe  of  Chapman  y.Browny  The  doc- 
Hated y?//»ro  as  an  authority.]  fraX'^ 

fe3ms,  is  not  applicable,  where  the  fubjedl  of  a  power  is  ferfonal  ejlate.       Routledge  v.  Dorrell, 
z  Vez.  jun.  357. 

A.  devlfed  all  the  reft  of  his  perfonal  eftate  by  leafes,  in  truft,  Abr.  Eq. 

or  otherwife,  to  his  three  nephews  A.y  B.y  and  C,  and  makes  207.  wiU 

them  executors,  and  wills,  that  they  (hall  give  bond  to  each  other,  \vj]^j3^f 

that  in  cafe  either  die  without  iflue  of  his  body,  to  leave  at  their  a  pecuniary 

death  all  the  faid  chattels  and  perfonal  eftate  to  the  furvivors  and  legacy  can- 

furvivor  of  them ;  and  the  bill  was  to  have  the  faid  bonds  given,  '^i^^^ll^^^ 

but  was  difmifl'ed,  being  an  attempt  to  entail  a  perfonalty.  a  dying 

without  iflue.  i  Bur.  Rep.  272. 

[And  that  the  limitation  of  a  perfonal  eftate  to  one  in  tail  vefts  Stratton  v. 
the  whole  in  him  is  proved  by  many  cafes.  ^B^'^'p  c 

457.     Pelham  v.  Gregory,  5  Br.  P.  C.  435.      Duke  of  Montague  v.  Lord  Beaulieu,  6  Br.  P.  C.  255. 

Where  one  devifed  that  all  his  money  in  the  government  funds  i  P.  Wms. 
(hould  be  laid  out  in  the  purchafe  of  lands,  and  fettled  on  his  l^°^J^'^^ 
eldeft  fon  A.  and  the  heirs  male  of  his  body,  remainder  to  the  Pre.  chan, 
fecond  fon  C.  and  the  heirs  male  of  his  body  \  and  bequeathed  421. 
the  reft  of  his  perfonal  eftate  to  A.  and  the  heir:  male  of  his  body, 

remainder 
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remainder  over  in  the  fame  manner  ;  Lord  Ghancellor  held,  that 

the  pcrfonal  eftate,  [viz.  the  refidue  after  what  was  to  be  laid  out 

in  purchafe  of  lands,)  could  not  be  entailed,  but  the  whole  veiled 

in  the  eldefl  fon. 

Dod  V.  So,  where  long  Exchequer  annuities  for  99  years  were  given 

Dickinfon.    ^^  ^jjj  ^^  trullees  for  the  refidue  of  the  term,  ///  tnij?  for  E.  for 

p.  451.  '   '  fo  many  years  of  the  faid  term  as  flie  fhould  live,  afterwards  to 

pl.  25.  the  plaintifrs  for  fo  many  years  of  the  faid  term  as  they  or  the 

furvivor  of  them  (hould  live,  and  after  the  deceafe  of  the  furvivor 

in  tritjl  for  the  heirs  of  their  bodies  lawfully  begotten,  for  all  the 

refidue  of  the  faid  term,  and   for  default  of  fuch  ifluc,  in  trait 

for  the  defendant  \    Lord   Cr.ancellor  King  held  the  remainder 

over  to  be  void,  and  that  the  whole   vefted  in  the  plaintiifs  to 

M'hom  the  limitation  was  for  life,  with  remainder  to  the  heirs  of 

their  bodies ;  and  accordingly  the  annuities  were  decreed  to  be 

fold,  and  the  money  to  be  paid  to  the  plaintiffs.     In  this  cafe  the 

devife  was  only  in  trujl^  and  yet  the  rule  was  the  fame. 

iVez.  i'!3.       So,  where  a  teftator  by  his  will  devifed  that  40c/.  (hould  be 

^^ri'id  P^^  ^^^  *^"  good  fecurity  for  his  fon  T.  that  he  might  have  the  in- 

Butterfield.    tereft  of  it  tor  his  lifcy  and  for  the  lawful  heirs  of  his  bcdy^  and  if 

it  Ihould  fo  happen  that  he  (liould  die  without  heirs,  it  ftiould  go 

to  his  youngeft  fon  J.  B.     Lord  Hardwicke  decreed  that  the  whole 

vefted  in  the  firft  taker,  and  the  limitation  over  was  too  remote. 

Again,  R.  T.  by  will  gave  the  profits  and  half  yearly  dividends  of 
4000/.  capital  bank  (lock  to  Sir  W.P.  during  his  life  j  together 
with  the  income  and  payments  of  fix  annuities  payable  at  the  Ex- 
Daw  V.         chequer,  to   receive  the  payments  during  his  life.     And  gave  his 
E*"if"Ch-t    '^^^'elliug-houfe  in  London  (being  leafehold)  and  the  ufe  of  all  the 
ham)  and      fumiturc  and  houfehold  linen  therein,  to  M.  C.  during  her  life  : 
■Wei^ern,       and  gave  to  L.  A.  P.  (daughter  of  Sir  W.  P.)  his  dwelling-houfe 
ear«"at  t  e   ^j,  j  eftate  at  0.  and  the  ife  of  all  the  goods,  furniture,  and  linen 

Kolisjuly  111  o  '  ' 

1706.  there,  togetner  with  all  the  cattle  and  cart  borfes,  and  the  uten- 

fils  in  hufbandry,  as  well  as  fome  other  eftates  and  leafehold 
houfes,  during  the  tenn  of  her  natural  life.  And  after  the  death 
of  M.  C.  he  gave  to  L.  A.  P.  his  dwelling-houfe  in  London^  and  the: 
life  of  all  the  goods  therein  during  her  life.  And  after  the  death 
of  Sir  ii'''.  P.,  he  gave  to  L.A.P.  the  dividends  on  the  4000/. 
bank  ftock,  and  all  the  payments  growing  due  on  the  faid  Exche- 
quer annuities  during  her  life ;  and  after  her  deceafe  he  gave,  be- 
queathed, and  devifed  all  the  afore-m.entioned  laiid,  houfes,  bank 
ftock,  and  Exchequer  annuities,  to  the  heirs  male  of  her  body  law- 
fully begotten  for  ever ;  together  with  all  the  furniture  in  both  his 
houfes  :  and  for  ivatit  of  fuch  ijfue,  he  gave  and  bequeathed  all  the 
faid  refpe£live  eftate,  bank  ftock,  and  annuities  unto  W,  D.  for 
life,  remainder  to  the  heirs  male  of  his  body,  remainder  over. 

Upon  the  death  of  R.  T*.,  L.  A.  P.  entered  on  the  eftates  de- 
vifed to  her,  fuffered  a  recovery,  and  fold  the  real  eftates :  after- 
wards flie  devifed  and  bequeathed  all  her  real  and  perfonal  eftate 
to  the  faid  Sir  JF".  P.  (her  father),  his  heirs,  executors,  and  admi- 
niftrators.  Her  father  furviving  her,  by  his  will,  after  giving  fe- 
veral  legacies,  gave  and  devifed  all  his  real  eftates,  and  all  the  re- 
fidue 
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fidue  of  his  perfonal  eft  ate  (which  refidue  included  the  leafchold 
cftates,  furniture,  bank  ftock,  and  annuities  devifed  as  above  to 
L.A.P.)  unto  the  defendant  W.P.  his  heirs,  executors,  admi- 
niftrators,  and  afligns.  After  the  death  of  Sir  JV.  P.  the  plaintifF 
IF.  D.  claimed  the  lenfehold  edate,  bank  ftock,  and  Exchequer 
annuities,  by  virtue  of  the  remainder  Hmited  to  him  in  the  will  of 
R.  T.  But  the  Mafter  of  the  Rolls  held  the  limitation  over  to 
W.  D.  to  be  void,  and  that  the  whole  vefted  in  L.  A.  P.,  and 
therefore  difmifled  the  plaintiff's  bill. 

But  upon  a  re -hearing  before  the  Lords  Commiftioners  of  the  June  1770. 
Great  Seal,  they  reverfed  the  order  of  difmiffion,  and  decreed,  ^■'^^  ^^ri 
that  the   plaintiff  ftiould  have  the  benefit   of  the  faid  leafehold  v.To^thiii, 
eftates,  bank  ftock,    and    Exchequer  annuities  during    his  life.  6  Bro.  Pari, 
Afterwards,  however,  upon  an  appeal  to  the  Houfe  of  Lords,  the  ^^"  1-S^« 
Lords  reverfed  that  decree,  and  thereby  eftabliflied  the  decifion  of  ^^^^' 
the  Rolls. 

Again,  A.  poffeffed  of  a  confi Jerable  real  and  perfonal  eftate,  Glover  r. 
(among  other  bequeftsj  made  one  in  the  following  words,  ^'^°'^°^' 
**  and  further  I  hereby  appoint  my  faid  truftees  to  lay  out  at  in-  Rep"  33.* 
tereft,  upon  real  and  perfonal  fecurity,  as  they  ftiall  think  proper, 
the  fum  of  4000/.  fterling,  part  of  my  fild  real  and  perfonal 
eftate,  and  to  make  payment  of  the  intereft  of  the  faid  fum  of 
4000/.  only  to  R.  G.  the  younger  fon  of  the  faid  iil.  G.  during  all 
the  days  of  his  natural  life,  and  to  make  payment  of  the  principal 
fum  itfelf  to  the  heirs  to  be  lawfully  procreate  of  his  body  ;  but 
declaring  that  the  above  intereft  fliall  not  be  affeftable  by  the 
debts  or  deeds  of  the  faid  R.  G.  (the  fon),  and  in  the  event  of  his 
death,  without  lawful  iffue  of  his  body,  or  of  his  felling,  aihgn- 
ing  away,  or  otherwife  difpofing  of  the  above  intereft,  or  any  part 
of  it,  my  will  is,  that  the  faid  fum  of  4000A  together  with 
1500/.  fterling  further,  making  in  all  the  fum  of  5500/.  fterling, 
flial!  pertain  and  belong  to  J.  H.  W."  One  queftion  was.  Whether 
the  remainder  over  of  the  4000/.,  and  the  legacy  of  1500/.  after 
the  death  of  R.  G.  (the  fon)  without  iffue  of  his  body,  were  not 
too  remote  ?  It  was  argued  in  fupport  of  the  limitation,  that  it 
was  good,  from  the  manifeft  intention  of  the  teftatrix,  that  ic 
{hould  take  place  upon  the  event  of  (the  fon)  R.  G.  dying  with- 
out leaving  lawful  iffue.  But  on  the  other  fide  it  v/as  contended, 
that  the  4000/.  was  an  eftate-tail  in  money  executed  in  R.  G.  the 
firft  taker,  and  the  cafes  oi  Butterjield  s.  Bidterjieldy  1  Vez.  133. 
and  Danvv.  Pitt^fupra,  were  cited,  and  it  was  faid,  that  the  cafe 
"Was  too  ftrong  to  admit  of  circumftances  of  the  intent  of  the  tef-^ 
tatrix  to  contradi£l  it.  And  per  Lord  Thurloiue,  With  refpecl  to 
the  4000/.  perfonalty,  the  cafes  of  Butterfidd  v.  Buttcrf.eld  and 
Daio  V.  Pitt  have  confirmed  the  doftrine  upon  that  fubjeci,  that  it 
is  too  late  now  to  argue  upon  the  diftindtion  of  principal  and  in- 
tereft, or  to  infift  upon  circumftances  of  the  intent  \  the  rule  muft 
take  place  with  refpetl  to  the  1500/.  that  fell  under  the  fame  ob- 
jc(ftion.    And  his  lordfhip  decreed  the  remainder  over  too  remote. 

Again,  where  S.  by  his  will  gave  as  follows,  "  Item^  I  give  and  Roblnfon  v. 
bequ-ath  to  y.  M,  5.  during  the  tsrna  of  his  natural  life,  the  in-  ^'"="%^' V 

Vol.  IV.  y  tereft  R,p.  j^^. 
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tereft  of  looo/.  3  per  cent,  confol.  bank  annuities,  to  commence 
the  day  after  my  death,  to  be  regularly  paid  from  time  to  time, 
in  ten  days,  or  as  foon  as  poflible  after  the  fame  becomes  due  : 
At  his  dcceafe  it  is  to  devolve  to  the  heir  of  his  body  lawfully  be- 
gotten, and  in  default  of  ifliie,  I  give  and  bequeath  the  fame  to 
the  heirs  of  A.  that  (liall  be  then  living,  in  equal  fliares  to  be  di- 
vided :"  the  Maflcr  of  the  Rolls  held,  that  the  legacy  vefted 
abfolutely  in  T.  M.  S. 

But  where  perfonalty  is  not  fo  given,  as  that  the  words  would 
create  a  clear  tenancy  in  tail  in  land,  the  law  is  otherwife. 

Therefore  where  one,  being  pofTefled  of  a  confiderable  perfonal 
eftate,  made  his  will  in  I/idia,  of  his  own  hand-writing,  and  gave 
feveral  legacies,  and  inter  alia^  to  the  heirs  of  his  brother  R.  IV. 
300/.,  and  gave  the  refidue  of  his  eftate  to  his  brother  /.  W.^  and 
to  his  heirs  male,  equally  to  be  divided  amotig  them^  JJmre  and  Jlmre 
alike;  three  queftions  arofe,  firft.  Whether/.  W,  fhould  take  the 
whole,  and  the  words  equally  to  he  divided^  be  rejected  I  Secondly, 
Whether  /.  W.  and  his  fons  fliould  take  as  tenants  in  common  ? 
Thirdly,  Whether  the  father  fliould  take  for  life,  and  after  his 
death  the  refidue  fliould  go  to  all  his  fons  equally?  The  Lords 
Commiflioners  Smythe  and  Bathurjl^  were  clear  of  opinion  that, 
according  to  the  true  conftrudlion,  the  father  fhould  take  the 
whole  for  life,  and  then  it  {hould  go  to  his  fons  equally. 

Again,  D.  being  refident  in  Calcutta^  and  pofleffed  of  otily  per- 
fonal property,  made  her  will,  and  after  giving  fome  legacies, 
gave  all  the  reft,  refidue,  and  remainder  of  her  eftate,  both  real 
and  perfonal,  unto  L.  to  be  placed  at  intereft  until  her  age  of 
21  years,  or  day  of  marriage,  and  then  the  whole  thereof,  to- 
gether with  the  intereft  accumulating  thereon,  to  be  paid  to  and 
for  her  ufe,  during  her  natural  life,  and  from  and  immediately 
after  her  deceafe,  fhe  gave,  devifed,  and  bequeathed  the  fame 
unto  the  heirs  of  her  body  lawfully  begotten,  equally  to  be  divided 
between  them^  fhare  and  fhare  alike  ;  and  in  default  of  fuch  iflue, 
or  the  death  of  the  faid  L.  before  her  faid  age  of  21  years,  or 
day  of  marriage,  {he  then  gave,  devifed,  and  bequeathed  the  faid 
refidue  and  remainder  of  her  eftate,  unto  her,  the  teftatrix's 
brother.  The  queftion  was,  Whether  under  this  will  L.  took  an 
eftate  for  life  or  an  abfolute  intereft  in  the  perfonal  property  ? 
And  it  was  decreed  at  the  Rolls  that  L.  took  only  an  eftate  for 
life,  in  the  property  in  queftion.  And  that  decree  was  affirmed 
on  appeal  to  the  Chancellor. 

And  it  hath  been  refolved,  that  if  the  firft  eftate  for  life  be  a 
truft  eftate,  and  the  remainder  to  the  heirs  of  the  body  a  legal 
eftate,  the  latter  will  take  effe£t ;  becaufe  if  fuch  limitation  had 
been  applied  to  land,  it  would  not  have  created  an  eftatc-tail.3 

2;  By  Incertainty  in  the  Defcrlptlon  of  the  Thing  devifed. 

Devifes  are  void  and  rejefted  where  the  words  of  the  will  arc 
fo  general  and  uncertain,  that  the  teftator's  meaning  cannot  be 
coUeded  from  them  j  and  therefore  where  a  man  by  will,  gave  all 

ta 


io  his  mother y  all  to  his  mother y  it  was  adjudged  that  thefe  general  and  JViil- 
words  did  not  carry  the  lands  to  the  mother;  for  fince  the  ''•'"-''• 
heir  at  law  has  a  plain  and  uncontroverted  title,  unlefs  the  ancef- 
tor  difmherits  him,  it  were  fevere  and  unreafonable  to  fct  him 
afide,  where  fuch  intention  of  the  teftator  is  not  clearly  evident 
from  the  will ;  for  that  were  to  fet  up  and  prefer  a  dark  and 
at  belt  a  doubtful  title  to  a  clear  and  certain  one. 

If  one  having  lands  in  fee,  and  other  lands  for  years,  devifes  P-ofe  v. 
all  his  lands  and  tenements,  the  fee-fimple  lands  only  pafs  :  but  if  ^.^•"''*''^' 
a  man  had  leafes  for  years  only,  and  no  fee-fimple  lands,  by  the  jq." 
devife  of  all  his  lands  and  tenements  [a)^  the  leafes  for  years  pafs,  v^)  Day  v. 
for  otherwife  the  will  would  be  merely  void.  „,     ^ol^'  '  Z" 
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[A  teftator  being  felfed  in  fee,  and  poflefled  by  leafe  of  lands  in  Addis  v. 
D.y  devifed  all  his  lands  in  D.  whereof  he  was  feifed,  poffeffcd  of,  ^  p'"5Il'^' 
br  any  ways  interefled  in,  to  A.  for  life,  remainder  to  B.  in  tail,  ^^g* 
remainder  to  C  for  life,  witli  power  to  make  a  jointure,  remain 
der  to  truflees  to  preferve  contingent  remainders,    ^c.     It  was 
refolved,  that  the  leafehold  pafled  with  the  freehold,  and  that,  by 
reafon  of  the  woxA^  pojfejjed  of  or  interejled  iiiy  which  properly  re- 
fer to  a  leafehold  eflate,  and  diftinguiih  this  cafe  from  that  of 
Rofev.  Bartlett^fnpra,  where  thefe  words  are  not  to  be  found.] 

So,  if  a  man  being  feifed  of  a  meffuage  in  A.^  and  of  a  mef-  2  And.  123. 
fuage  and  feveral  lands  in  B.,  devifes  to  J.  S.  his  houfe  in  A.  with 
all  other  his  lands,  meadows,  paftures,  with  all  and  fmgular  their 
appurtenances  whatfoever  in  B.,  yet  the  houfe  in  B.  fhall  not  pafs ; 
for  though  by  a  feoffment  or  leafe  of  lands  in  D.  houfes  fhall  paf?, 
becaufe  to  be  taken  moft  ftrongly  againll  the  feoffor,  &'c.  and  the 
land  pafTmg,  the  houfe  thereupon  mud  alfo  pafs  -,  yet  wills  are 
to  be  taken  according  to  the  intention  of  the  deviibr ;  atul 
when  he  devifes  his  houfe  in  A.  and  lands  in  B.^  it  cannot  be 
prefumed  that  he  would  have  more  pafs  than  by  the  words  is 
exprelfed . 

If  a  man  is  feifed  of  lands  in  a  vill,  and  in  A.  and  B.,  two  ham-  Dyer,  7.Ci. 
lets  within  the  fame  vill,  and  devifes  ail  his  lands  in  the  vill,  and 
in  A.f   and  dies,  no  part  of  the  land  in  B.  (hall  pafs ;  for  his 
naming  one  hamlet  only,  fully  fliews  his  intent,  thr.t  the  lands  in 
the  other  fnould  not  pais. 

But  where  a  man  having  two  feveral  moieties  of  lands  by  pur-  Bulft.  1:7. 
chafe  from  the  fame  perfon,  one  lying  in  Kent^  and  the  other  pj^b^j'^^!."'' 
in  £j/ex,    devifed  all  his  moieties  in  Kent;    it  was   held,    that  ^^;jf  Noy, 
both  pafTed,  for  the  words  being  a/l  his  moieties  they  cannot  be  w2-   c^^°- 
fatisfied  with  one  moiety  only.  '   "      * 

If  one  feifed  of  land,  called  Hayes  Landy  lying  in  two  villa,  Cro.  2iiz. 
viz.  A.  and  B.  devifes  all  his  land  in  A.  called  Hayes  Land,  to  his  ^'■*- 
youngeft  fon  and  his  heirs,  and  in  another  part  wills,  that  if  his 
faid  fon  dies  without  iffue,  that  his  wife  (hall  have  Hayes  Land, 
and  dies,  and  the  fon  dies  without  iffue,  the  wife  fliall  have  only 
that  part  of  Hayes  Land  which  lies  in  A.  becaufe  no  ir.ore  was 
devifed  to  the  fon  :  but  per  Pophaniy  if  the  devife  had  been  to  the 
eldefl  fon,  and  if  he  dies  without  iffue,  perhaps  he  fliculd  have 
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had  nil,  becaufs  the  ekicft  fon  had  all,  part  by  devlfe,  and  part  by 
defcent. 
Ro'l.  Abr.  If  a  man  is  fcifcd  In  fee  of  two  houfcs  In  D.  adjoining  the  one 

Q^'  Q.  to  the  other,  and  the  one  is  in  the  poirelFion  of  yf.  and  the  other 

4+-'.  -vJi      in  the  poficlhon  of  B.,  which  is  alio  the  corner  houfe  in  the  ilreet 
Styl.261.      of  the  fown  ;   and  he  devifes  his  corner  houfe  in  the  poireilion  of 
A.  and  B.  ;  by  thefe  words,  only  the  houfe  which  is  in  the  polTef- 
fion  of  B.  fhall  pafs,  which  is  the  corner  houfe,  and  not  the  other 
houfe  which  is  in  the  polTcifion  of  A.,  thougli  it  be  next  adjoining 
thereto ;  for  his  intent  appears  to  be  fo. 
aLeon.  120.       A.  fold   land  to  i?.,  but  before  a  conveyance  was  executed,  j5. 
ihropand     {"q]^  ^\^^  fame  lands  to  C,  and  then  ^-Z.  conveyed  to  C,  and  C. 
being  thus  feifed,  dcvifed   the  land   to  his   younger  fon  in  thefe 
words,  /  bequeath  to  R.  my  foil  alt  :ny  land  ivh'ich  I  pur  chafed  of  B., 
whereas  in  ftriftnefs  of  law  he  purchafed  them  from  ^.,  who  con- 
veyed them  to  him  ;  yet  this  was  allowed  to  be  a  fufficient  de- 
fcription   of  the  land,    and,  confequ^-ntly,  a   good  devife   of  it, 
becaufe  the  purchafe  was  really  made  from  i?.,  the  money  being 
paid  to  him. 
Cro.  Car.  If  one  deviffs  his  hcufe  wherein  f.  S.  dwells,  called  The  White 

129.  Jon.  s^^„  /^  Old'fireet,  to  J.  lY.  is'c.  and  dies,  and  at  the  time  of  his 
death  and  making  the  will  J.  6'.  occupied  the  entry  only,  and 
three  of  the  upper  rooms  of  tlie  houfe,  .ind  others  occupied  the 
garden  and  other  parts  of  the  houfe;  yet  all  the  houfe  pafles ; 
for  the  houfe  imports  the  whole  houfe,  and  the  fign  of  the  White 
Snvan  makes  it  ftill  more  certain. 
Cro.  Car.  ]f  a  man  is  feifed  of  a  rnrflunge  and  two  acres  of  land  in  A.^ 

57.  I  P.  3^(1  Qjf  ^.^^Q  acres  of  meadow  in  B.^  and  hath,  ufcd  and  occupied 
\Xa)  ButCe'e  ^hc  two  acrcs  of  meadow,  being  four  miles  diilant  from  his  faid 
the  cafe  of  houfe,  together  with  his  faid  houfe  and  lands  in  A...  and  devifes 
i^oev  ft.ar-  j.]^^  houfe  aim  cmmbus  \jf  fmgidh  pertincntns  fuis  (urnide.fpe£lan.  to 
Rep.  114S.  J-  S.,  the  two  acres  of  meadow  Ihnll  not  pafs;  for  by  the  words 
where,  in  ci/m  pertincntUs  lands  pafs  not  [a),  but  fuch  thing  only  as  may  be 
wi^  th'  *^^  properly  appertaining)  otherwife,  if  the  words  liad  been  cum 
manifeitin-    terris pertliientibus,  for  then  the  lands  ufed  therewith  fliould  have 

tent  of  the      paffed- 

tefta-or, 

laud  was  holden  to  pafs  with  a  houfe  under  the  word   appurtenances.     Am  in  the  cafe  of  Guliivar  v, 

Poyntz,    3  \V  ilf.  14.1 .  under  a  devife  of  ,::.lJiit'gc:,  wilb  all  huujef,  tj,  >::i, /tables,  J^aili,  &c.    that  Jiar.d 

upon,  or  belor^  fj  the  fa:d  Tr.:(j'ncgcz^  lands  which  were  purch  -led  *itli  the  metfuagei,  and  which,  as  well  as 

the  meffuagcs,  were  in  the  tcltator's  polRflion  at  the  time  of  making  the  will,  were  allowed  to  pafs.] 

Chan.  Ca.  If  A.  dcvifes  fevcml  pecuni;iry  legacies,  and  alfo  fome  lands, 

*^**  and  then  devifes  all  the  refl  and  relidue  of  his  money,  goods, 

and  chattels,  and    other  cftate  whatfocver,  to   J.  S.  whom   he 
makes  executor,  he  having  other  lands,  they  fhall  pafs  by  the 
•will. 
Roll.  Abr.         But  if  a  man  feifed  in  fee  of  three  tenements,  and   poflefled 
**3"  of  divers  goods,  and  of  a  leafe  for  years,  devifes  one  tenement  to 

one  of  his  fons,  and  another  tenement  to  one  of  his  daughters, 
and  then  adds,  Item,  1  make  tny  two  fons  executors  of  all  viy  goodsy 
moveable  and  imviovcahky  and  all  my  lands^  debts,  duties^  and  de- 
mands} by  this  claufe,  no  eftate  in  the  three  tenements  of  which 
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the  devifor  was  fcifed  in  fee,  pafTed  to  the  executors  by  force  of 
the  words,  and  all  my  lands,-  becaufe  that  thcfe  words  might 
well  be  fatisfied  by  the  leaf^i  for  years  of  land  which  palied 
by  it. 

A.  devifed  in  the  following  manner  :    /  viahe    my    niece  execii-  Abr.  Eq. 
tr'tx  of  all  my  goods,  lands,  and  chattels  ;   the  telfator  had  a  real  and   ^,"5.  2  =  0. 
perfonal   eftate,  but   no  leafes  or  interell  for  years   in  any  lands  plmTce' Pr. 
whacfoever  j  and  the  queftion  was,  Whether  any,  or  wlrat  eftate  Ch.  471. 
paffed  in  the  lands,  by  t!iis  devife  ?   And  my  Lord  Chancellor  was 
clearly  of  opinion,  that  the  real  ellate  did  not  pafs  by  thcfe  words} 
and  that  the  word  lands  was  not  (as  cbje£led)  ufelcfs,  and  to  be 
rejecfled,  for  that  in  all  probability  there  might  be  rents  in  arrear 
of  thofe  lands,  which  would  pafs  to  the  niece  by  her  being  made 
executrix. 

If  j4.  devifes  certain  lands  to  his  youngefl:  fon  in  fee,  and  devlfes  Skin.  130. 
all  his  lands  in  D.  to  his  wife  for  life :  Item,  I  give  to  her  for  life  P'"  5-   2»r- 
the  lands  which  I  hold  of  G.  T.     Item^  I  give  to  her  all  the  lands  cameam. 
which  1  purchafed  of  J.  S.     Item,  I  give  my  lands  to  my  fon  E. 
and  his  heirs  for  ever  ;  not  only  the  lands  purchafed  of  J.  S.,  but 
alfo  the  reverfion  of  all  the  others  pafs  by  thefe  word?. 

If  A.  being  fti'ifed  of  the  manor  of  B.,  and  cf  other  lands  in  the  Wheeler  v. 
county  of  5.,  devifes  the  manor  of  B.  for  fix  years,  and  part  of  ^^^'™°"? 
the  other  lands  to  J.  S.  in  fee  ;   and  then  comes  this  claufe,  and   -  Aik.~4.'z. 
the  reft  of  my  lands  in  the  county  of  S.,  or  elfevvhere,  I  give  to  S.  C.  cited, 
my  brother,  is'c.  by  this  dtvife  he  Avail  have  the  reverfion  of  tlie  ^"^  ^-  ^'* 
manor. 

u4.  feifed  in  fee,  devifed  a  certain  houfe  by  name  to  J.  S.  for  rVent.  zS,. 

life:  and   by  another  claufe   he  devifes  to  his  wife,  the  better  to  ^'^■""^^'"I'l 
'J  _  _  _  '  Lvdcot  ad- 

enable  her  to  pay  his  legacies,  all  his  mcflhages,  lands,   tene-  judged  ujon 
ments,    and    hereditaments,     not   above   dijpofcd   of.      Adjudged,  a  wut  of" 
that  by  thefe  words,  the  reverfion  of  the  houfc  devifed  to  J,  S.  ^■■^-^[m '''« 

Palled.  chamber. 

Carth.  <;o.  S.  C.  where  it  Is  faid  to  have  been  adjudged  In  King  James  If.'s  time,  that  the  rcverlio-i  did 
not  pafs  J  but  a  no'e  a  added,  that  thel'e  were  king  James's  jiidgcs,  and  that  Mich.  I  W.  <!i  .M.  it  »a3 
adjudged,  that  the  reverfi  in  palTed  ;  which  judgment  was  .'.lfir:r.ed  in  the  Uxchequer-chamber  by  all  the 
judges  ;  and  the  rather,  becaole  ic  appeared  that  die  heir  at  Ijw  had  so/.  f>er  annum  deviled  to  hrm  ;  fo 
that  he  being  taken  notice  of,  the  intent  was  more  app.irent.  fjtii  Lev.  z  1  2.  S.  P.  adjudged,  and  3  Mod, 
228.  whicn  fteins  contrary,  but  has  been  deni-ed  to  be  law, 

j^.  feifed  in  fee,  devifed  Black  Acre  to  B.  for  life,  and  devifed  2Vern.46i. 
to  C.  all  his  lands  not  before  devifed,  to  be  fold,  and  the  money  ^''°|r^^j^'' 
to  be  divided  between  his  younger  children  :  the  queftion   was,  tr^-fd  ac- 
Whether  the  reverfion  of  Black  Acre  paff:;d  by  the  devifeof  all  his  crdn^iy. 
lands  not  before  devifed  ?    And   it  having  been  referred   to   the  ^^'^q^  ^°^* 
judges  of  the  Common  Pleas,  they  unanimouily  agreed  and  certi- 
fied, that  the  reverfion  was  well  devifed. 

IJ.  having  devifed  a  farm  to  jf.  S.  for  life,  and  after  other  lega-  Km-Cman 
cics,  devifed  all  other  his  perfonal  eftate,  lands,  tenements,  and  ^-  ^^'"aC- 
hereditaments,  not  before  devifed,  to  the  defendant;  it  was  made  jVeln.fso. 
a  queftion,  Whether  the  reverfion  of  that  farm  pafled  by  this  ge- 
neral devife  ?    Per  cur.— The  reverfion  well  pafled.] 

yl.  by  virtue  of  feveral  fcttlements,  being  tenant  in  tail  after  2^-''ern.  6ii. 
pollibility  of  ifllie  extind,  of  fouie  lands,  remainder  in  fee  to 
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trullees,  in  truft  for  him  and  his  heirs,  and  as  to  feme  other  lands, 
being  tenant  for  life,  remainder  .to  his  fird  and  other  fons,  re- 
mainder to  trullees  in  fee,  in  truft  for  the  right  heirs  of  B.,  whofc 
heir  y2.  was,  and  as  to  other  lands,  being  tenant  in  tail,  remainder 
to  the  right  heirs  of  his  father,  whofc  heir  he  likewile  was  ;  and 
being  likcwife  feifed  of  a  very  confiderable  real  eftate  of  his  own 
purchafc,  and  pofl'efTed  of  a  large  perfonal  eftate,  made  his  will, 
and  devifed  feme  part  of  his  lands  to  liis  wife  for  life,  and  gave 
feveral  legacies,  and  having  no  iflue,  devifed  all  other  his  lands, 
tenenicncsj  and  hereditaments,  oul  of  fdtitmcnt^  to  his  nephew, 
provided  he  took  on  him  liis  furnamc,  fubject  to  raife  4000/.  in, 
cafe  the  teftator  left  a  daughter;  and  it  was  held,  that  all  the 
eftates  thus  fettled  paffed  by  the  will,  notwithftanding  the  words 
cut  offettlement,  for  the  word  hereditament  comprehends  a  remain- 
der or  reverfion,  as  well  as  an  eftate  in  pofl'eftlon. 

So,  where  A.  being  feifed  in  fee  of  lands  in  D.  upon  the  mar- 
riage of  his  eldeil  fon,  fettled  thofe  lands  on  him  in  tail  male, 
remainder  to  his  own  right  heirs ;  and  being  feifed  in  fee  in  pof- 
feffion  of  other  lands  in  M.y  L.  andiV.,  devifed  all  his  mefluages, 
lands,  tenements,  and  hereditaments  in  M.y  L.,  N.y  or  e/fewhere, 
not  by  him  formerly  fettled,  for  the  payment  of  his  debts  ;  and 
after  debts  paid,  then  to  jf.  S.  a  fecond  fon,  and  his  heirs  tor  ever, 
and  died,  and  foon  after  the  eldert  fon  died  (not  having  barred  the 
remainder)  without  iflue  male,  but  left  feveral  daughters  ;  it  was 
held,  ly?,  That  the  word  e/fewhere  was  a  fufficient  defciiptioii  of 
the  lands  in  D.,  though  of  greater  value  than  thofe  in  AI.,  /,., 
and  N.;  that  it  was  of  itfelf  a  fignificant  and  expreffive  term;, 
and  the  rather  fo  in  this  cafe,  becaufe  there  were  no  lands  or  out- 
Ikirts  not  particularly  enumerated,  to  which  it  could  be  applied,  but 
'  to  thofe  in  Z).  2d/y,  That  the  words  mejfuages,  lafids,  tenements^ 
and  hereditaments,  were  fufhcient  to  pafs  the  reverfion  of  the  lands 
in  D.y  notwithftanding  the  exception,  or  reftridlive  words  }iot 
for  nierly  fettled. 

[One  devifed  all  his  eftate,  tsfc.  in  the  counties  of  G.  and  ^F"., 
and  clfc-vvhere  in  the  kingdom  ofEnghnd,  to  truftees,  fubjecl  to  cer- 
tain charges  thereon,  and  limitations  in  his  marriage  fettlement,  in 
truft  to  Rand  feifed  of  the  faid  eftates  in  G.  and  W.,  or  e/fewhere, 
to  certain  ufes.  His  eftates  in  G.  and  Jf'''.  were  his  only  eftates 
charged  or  mentioned  in  his  marriage  fettlement  •,  but  he  was  alfo 
entitled  to  the  reverfion  of  certain  eftates  in  the  counties  of  O.  and 
jll.  It  was  holden,  that  this  reverfion  palled  by  the  words, 
*'  e/fewhere  in  the  kingdom  is/" England." 

One  feifed  for  life,  with  remainder  in  tail  to  his  firft  and  other 
fons,  of  a  confiderable  eftate  in  the  county  of  N.,  and  being  alfo 
feifed  in  fee  of  the  manor  of  C,  and  a  fmall  eftate  at  P.  in  the 
county  of  G.,  and  entitled  to  the  reverfion  in  fee  of  another  eftate 
in  that  ccanty,  after  feveral  eftates-tail  in  different  perfons,  one  of 
V,  hom  had  a  fon  aged  eighteen  years  ;  devifed  **  all  that  his  manor 
"  of  C.  is'c,  and  alfo  all  that  his  capital  mefl'uage,  and  all  and  every 
**  his  lands,  tenements,  and  hereditaments  whatfoever,  fituate  and 
"  being  in  or  near  F.  or  elfewherc  in  the  faid  county  of  G.,  to  his 

"  executors. 
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"  executors,  In  truft  to  fell,  and  to  divide  the  money  arlfing  from 
**  the  fale  equally  among  his  younger  children,"  of  whom  he  had 
three.  It  was  refolved,  that  this  remote  reverfion  pafled  to  the 
truftees. 

But  notwithftanding  thefe  cafes,  general  fweeping  words  will  Strong  v. 
not  carry    a  reverfion,    where   the    teftator's   intent    manifeftly  "^^"j 
appears    to    the    contrary  from   the    whole   complexion  of  the  ,  BrR^p*** 

Will.j  200.  S.  C.       5  Br.  p.  C.  496.  S.  C.     Roe  v.  Avis,  4  Term  Rep.  60*5. 

If -^.  devifes  lands  to  B.  in  2).,  S.,  and  T.,  and  all  his  lands  zVent.  351. 

clfewhere,  and  he  hath  a  mortgage  of  lands,  not  lying  in  Z).,  5.,  or  Sir  Thomas 

T.f  which  is  of  more  value  than  the  lands  in  D.,S.,  and  T.,  the  caie^dT-* 

mortgaged  lands  will  not  pafs,  for  he  could  not  be   thought  to  creej ;  but 

mean  to  comprehend  lands  of  fo  much  value,  under  the  word  e/fe-  J.*^^  '^epo'^ter 

where,  which  is  like  an  &c.  that  comes  in  currettte  calamo.  ^^ere  other 

tircumftanccs  in  the  cafe,  which  (hewed  that  it  was  not  his  intention  that  the  mortgaged  lands  fliould 
pafs  ;  and  Vern.  3.  S.  C.  it  appears,  that  there  were  fome  fmall  parcels  of  land  no:  fpecified,  and  of  the 
fame  nature  of  thofe  Jevifed ;  to  which  the  court  held  the  word  eljiwhere  was  applicable,  and  not  to  the 
mortgaged  lands,  which  were  of  a  different  nature,  and  of  greater  value  ;  and  that  the  teflator  had  charged 
the  lands  devifed  with  3  rent-charge  of  80/.  fer  annum,  which  he  could  never  intend  fliould  iffue  out  of 
lands  which  were  every  day  redeemable, 

[Where  a  teftator  feifed  of  lands  in  fee,  and  pofTefled  of  a  term  Davis  v. 
for  years  in  B.y  devifed  all  his  lands,  tenements,  and  real  ejlate  ^'''''^'  ^**' 
whatfoever  in  A.  and  jB.,  or  elfewhere,  of  which  he  was  any  way 
feifed  or  entitled  to,  to  J.  5.  and  his  heirs,  and  in  a  fubfequent 
claufe  of  his  will  difpofed  of  the  reft  of  his  perfonal  eftate,  and  of 
all  his  mortgages^  bondsj  fpecialtieSf  and  credits  y  it  was  adjudged, 
that  the  term  did  not  pafs  to  J.  S.] 

By  a  general  devife  of  all  lands,  tenements,  and  hereditaments,  aVem.eas. 
mortgages  in  fee,   though  forfeited,  will  not  pafs  ;  nor  will  they 
pafs  by  fuch  a  general  devife,  though  the  equity  of  redemption  is 
after  the  making  of  the  will  foreclofed  or  releafed. 

A.  having  fettled  all  his  eftate  of  inheritance  upon  his  wife  for  Abr.  Eq. 
life,  for  her  jointure,  makes  his  will,  and  thereby  devifes  feveral  ^",V^'** 
pecuniary  legacies  to  feveral  perfons,  and  then  fays,  all  the  reft  amiTwif. 
and  refidue  of  my  eftate,  chattels  real  and  perfonal,  I  give  and  <len>  ^iib. 
devife  to  my  wife,  whom   I  make  fole  executrix  ;  and   the  only     "*'   ^^'  3°' 
queftion  was,  VV^hether  by  this  devife  the  reverfion  of  the  jointure 
lands  pafled  to  the  wife  .-*    And   my  Lord  Keeper,  having  taken 
time  to  confider  of  it,  delivered  his  opinion,  that  it  did  not,  be- 
caufe  the  precedent  and  fubfequent  words  explain  his  intent,  to 
carry  only  his  perfonal  eltate ;  for  in   the  firft  part  of  his  will, 
having  given  only  legacies,  and  no  land  whatfoever,  the  words  all 
the  reft  and  refidue  of  his  eftate  are  relative,  and  muft  be  intended 
eftate  of  the  fame  nature  with  that  he  had  before  devifed,  which 
was  only  perfonal ;  for  having  before  given  no  real  eftate,  there 
could  be  no  reft  or  refidue  of  that  out  of  which  he  had  given  away 
none;  then  the  words  chattels  real  and  perfonal  explain  the  word 
ejlatey  and  ftiew  what  fort  of  an  eftate  he  meant,   and  make  the 
devife  as  if  he  had  faid,  all  the  reft  of  my  eftate,  whether  chattels 
real  or  perfonal,  bV.  and  fo  confine  and  reftrain  the  extended 
fenfe  of  the  word  ejlate. 

Y  4  [But 
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Ridputv.  [But  where  a  teftator  devifed  to  his  wife,  to  whom  he  had  be- 

'"'  .  fore  given  life-eftates  in  part  of  his  lands,  all  the  reft,  refidue,  and 
remainder  of  his  goods,  chattels,  and  perfonal  eftate,  together  luith 
his  real  e/lnte,  not  therein  before  devifed,  it  was  holden,  that  thefe 
words,  together  ivith  the  real  ejlate^  carried  the  land  and  inherit- 
ance ;  for  though  there  are  cafes  where  it  has  been  doubted,  whe- 
ther the  word  ejlate  joined  to  goods,  '^c.  will  carry  the  real  eftate, 
yet,  when  a  teftator  fays,  together  ivith  my  real  ejlate^  it  puts  it  out 
of  all  doubt.  In  the  cafe  of  Markant  v.  Ttuifden^fupra,  the  words 
were  chattels  real  and  perfonal ;  and  chattels  real  are  not  called  fo, 
as  being  real  eftate,  but  becaufe  they  are  extractions  out  of  the 
real,  as  Lord  Chief  Juftice  Holt  called  them.  J 

3.  By  Incertainty  in  the  Defcription  of  thePerfon  to  take. 

Abr.  Eq.  If  A.  devlfes  lands  to  the  eldeft  fon  of  J.  S.  by  the  name  of 

V^\  J   -r    TVilliam,  when  in  truth  his  name  was  Andrew^    the  devife  is 

to  the  eldeft     [a]  gOOd. 

fon  1  f  J.  S.  is  gone,  or  to  his  fecond  or  youngeft;  fo  is  a  devife  to  the  wife  of  J.  S.  or  though  /he  be 
f  allrd  bin,  cr  Emlyn,  and  to  Robert  Earl  of,  &c.,  thoiigh  his  name  was  Henry.  Co.  Lit.  3.  —  A  devife 
to  the  ftccl<,  family,  or  houfe,  is  good,  and  it  /hall  be  intended  of  the  heir.  Hob.  33.  Dy.  333.  b. 
(  L  pon  the  lame  principle,  if  lands  bt  dtvifed  to  the  }-cJierity  of  /i.—iht  lineal  heir,  if  there  be  any,  /hall 
take  them  undei  ihe  word  f.cfi.r\ts  ;  bu:  if  yi.  die  without  if!ue,  and  there  be  no  lineal  heir  o^ A.,  the  col- 
later.:!  heir  of  tl  e  who!e  blood  fhjll  take  them,  a  Eq.  Ca.  Abr.  290-7.— -^And  a  devifee  may  be  de- 
fcribed  a    the  r.ext  of  the  i  anr.e  of  the  teftator,  and  the  next  relation  of  his  name,  whether  it  be  male  or 

fem.ile,  /lull  take  a^  devifee  defcribed  ibereby.     Bon  v.  Smith,  Cro.  Zl.  S3-. So,  a  devifee  may  be 

defc  ibrd  a-,  nextof  (tin.  Thus  it  was  adjudged,  v\here  one  devifed  lands  in  tail,  the  remaincer /./ /^t  mjtf 
ej kh:  cf  h.i  rctn  ,  ihat  l>ii  biOtl  er's  daughter  /hould  t^ke  by  thit  defcripiion.  Jobfon's  cafe,  Cio.  El. 
576.— —And  neaieft  relation  of  the  name  is  likev\ife  a  good  defciiption  of  a  devifee,  and  operates  linemen 
talUSii'vum  :  and  in  thefe  cafes  wheie  n-jnina coUeB'tva  are  ufed  to  defcribe  the  devifee,  the  term  ufed  com- 
prt-hends  a  1  the  teftatoi's  famiiy  that  are  neareft  to  him  in  the  degree  mentioned.    Pyot  v.  Pyot,  i  Vez. 

5:5. And  if  the  deiifor  explains  who  he  means   by  re.ireft  relation,   peifons  may  take  under  that 

dtfcripion  who  are  not  ftriflly  fo  circumftanced  in  point  of  kindred.— — As,  if  lands  were  devifed  to  be 
diviued  between  the  nenieft  relations  of  the  teftator  j  namely,  the  Greenwoods,  the  Everetts,  and  the 
Down  ;  the  Evtrctts  it  feen^s  might  take,  though  ni  t  in  the  fanr.e  degree  of  relation  as  the  Greenwoods 
and  Downs,  nor  wi.hin  the  degree  of  ncareft  relation/hip.     Greenwood  v.  Greenwood,  cited  in  i  Br.  Ch. 

Re,i  52. If  one,  being  married,  make  his  will,  and  thereby  defcribe  his  deviiee  by  the  term,  nearefl 

jel.t  in,  accoidirg  to  ;be  /fatuie  of  diftributicns,  his  wife  cinnot  take  thereby  ;  for  IJie  is  no  relation  to 
her  hu/band  in  the  lenfe  in.  w;  ich  that  wo.d  is  here  ufed,  becanfe  it  is  (ransferied  to  a  perfonal  I'enfc, 
a:  d  ai-  ir  he  haJ  faid  kind-.ed  \  ai:d  kinriied,  in  ihe  (latute,  means  klndied  by  blood  only,  and  the  v^ife  is 
no  .elaion  by  b  cod  or  affinity.  Ihe  wifewn  efiris  <ft  j\-d  cauja  ^£imt<jni  ;  <jfiK:s  ab  eciitrr.  jlip'ue.  Davies 
V.  Bailey,  i  Vez.  84.  Wo  /ley  v.  Jchnfon,  3  ."itk.  759.  Skin.  tit.  CUgnatio  Tartntela.  Calvin's 
i  (xicon.— —  And  thee  wotld  be  no  diflererce  in  fuch  a  cafe  as  that  laft  mentioned,  whether  the  terms 
ufed  by"  the  teliator  w  re,  my  le'ations  generally,  or,  my  own  relations.  In  boih  cafes,  relitions  by  blood 
Oi)l.  are  i:  cUd^d.  And  if  ti'.e  reference  to  the  ftaiute  ol  diitributions  be  omitted  in  fu«.h  a  devife,  the 
wife  caniu-t  even  tl.tn  l.ke  wi.hin  the  defcripiion  cf  a  near  ]ela:ion.  For,  in  the  cafe  i  f  Thomis  and 
Jiiie,  1  o  d  Kiig  dtt'i  mined,  upon  the  auhority  of  Lard  Maccksficld,  in  he  cafe  of  Brown  and  Frnwn, 
t!;a  tie  word  '■  relations"  (h(  uU  be  coi  fined  to  fccb  rcjations  as  were  within  the  Itatute  of  di/liibutionf, 
lecauie  of  the  ur.cettaint)  of  the  word  relations.    2  £q   Ca.  Abr.  332.  q.  368.    Ca.  temp.    Taib.Z5i.] 

Pitcairre  v.        [So,  where  One,  having  a  rcverfion  in  fee  expe£lant  on  an  eftate 

^.'•"f; /''"'•  tail,  devifed  it  to  William  Pitcairne,  eldeft  fon  of  Charles  Pitcairne. 
Fir.ch.Chan.    ...  ,  .     ,  1     i-     .       ■  ■     r  r^      ^  .... 

Krp  403.  »'^  t.iil  m-..le,  remamder  over,  and  died;  it  was  mfifted,  on  a  bill 
ti  -uii.  Dal-  exhibited  by  the  eldeft  fon,  to  have  the  writings,  and  to  receive 
a-e'n'^'  ^*  '^'^  profits,  foV.  that  the  devifee  had  no  title,  becaufe  his  narne 
"Kivcs's  was  not  William  but  Andrew;  but  the  court  was  of  opinion  that 
<•»•'•  tl-.c  phiintiiTlhould  have  relief :  the  reafon  of  which  was,  that  there 

1  Atk..;i-.  ^.^^^.  ptii^r  words,  viz.  eldeft  fon  of,  <^c.  fuilicient  to  point  him 
cut  \\  ith  ctrtairity. 

So, 
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So,  where  a  devife  was  to  Margaret^  the  daughter  of  W.  fC.j  Gynes  v. 
and  her  name  was  Margery^  it  was  held  that  Ihe  (hould  take  ^^n^fl^y* 
thereby,  quia  coujlat  de perfona^  by  the  defcription.  agv*""* 

So,  if  one  devife  land  to  the  wife  of  J.  5.,  and  J.  S.  die,  and  lo  Mod. 
{he  take  to  hufband  J.D.,  and  then  the  devifordie,  ihe  (hall  take  37'^ 
the  land ;  and  yet  fhe  is  not  the  wife  of  J.  S.  when  the  devifor  tj^^  ^^^ 
dies,  nor  {hall  fhe  take  it  as  his  wife  :  but  the  intent  is,  that  (he  T.  B.  pi.  z. 
who   ivas  the  wife  of  J.  S.   at  the  time  of  making  the  will  ^'o****  344- 
fliould  have  it,  and  the  perfon  is  clear  by  the  defcription. 

Again,  if  a  man  had  devifed  land  to  Alexatider  Nowe/,  dean  of  vin.  Abr. 
St.  FauJ's,  and  to  the  chapter  there  and  their  fucceflbrs,  and  AJex-  ^''5''*!^* 
atider  had  died,  and  a  new  dean  had  been  made,  and  afterwards  tit.  Dev! 
the  devifor  had  died,   the  land  had  vefled  in  the  new  dean  and  w.  c.  pi.  4, 
chapter ;  and  yet  it  would  not  have  veiled  according  to  the  words,  ^'''*'*'  344- 
but  according  to  the  intent ;  for  the  chief  intent  was  to  convey  it 
to  the  dean  and  chapter  and  their  fucceflbrs  for  ever,  and  the  fingle 
perfon  of  Alexander  Nowel  was  not  the  principal  caufe,  though  it 
might  have  been  one  of  the  caufes  of  the  devife. 

Upon  the  fame  principle  it  was  decreed  by  Lord  Sommers,  where  Jaggard  ▼. 
one,  his  wife  being  etifeint  with  a  child,  (was  taken  fick  and  made  i'^^p/* 
his  will,  and,  thereby,  devifed  that   if  his  wife   fhould  have  a  27c" 
poflhumous  daughter  fhe  fhould  have  500/.,  ^c.)  had  a  daughter 
born,  and  afterwards  died ;   that   this  daughter,   though  born  in 
the  life  of  her  father,  was  a  poflhumous  child  within  the  meaning 
of  the  will.] 

If  a  man  has  ifTue  two  fons,  and  devifes  his  land  to  his  fon,  Cro.Eiix. 
without  fpecifying  which  he  means,  this  is  void  for  the  uncer-  74** 
tainty ;  for  to  conftrue  it  a  devife  to  the  eldefl,  is  to  make  it  an 
impertinent  devife,  that  being  no  more  than  aBum  agere;  and  to 
conflrue  it  a  devife  to  the  youngefl:,  feems  flill  more  unreafonable, 
becaufe  that  is  to  difinherit  the  heir  at  law  without  an  apparent 
intention  of  the  teflator  to  warrant  it,  and  to  fet  up  a  doubtfui 
title  in  deflruclion  of  a  clear  one. 

If  a  man  has  two  fons  named  y.,  and  devifes  to  his  fon  J.  all  5  Co.  6S. 
his  lands,  this  is  a  void  devife  for  the  uncertainty,  unlefs  it  can  be 
proved  that  the  teflator  meant  one  of  them  in  particular  j  by  the 
elder  fon's  being  beyond  fea,   probably  dead,  (3c.  for  thefe  cir- 
cumftances  clear  up  the  intent  of  the  teflator,  and  fuch  averment 
is  {a)  admitted,  becaufe  it  is  confident  with  the  will ;  and  the  con-  W  But  for 
ftrudion  and  judgment  thereon  mufl  be  genuine,   becaufe  taken  ^^^l^^/ 
from  the  words  of  the  will.  Evidence. 

If  a  man  hath  iiTue  two  fons  and  two  daughters,  and  devifes  Cro.  Elk. 
his  land  to  his  wife  for  life,  and  that  after  her  death  the  fame  J'^^",^^*^'"' 
fliall  remain  to  his  ifTue;  this  is  a  void  devife  as  to  the  remain-  {b)]i^izvide 
der;    for  having  feveral  children,  it  is  {b)  uncertain  what  iflue  Hajm.83. 
intended.  t^f'^'t' 

and  denied 
to  be  law  J  and  that  it  fiiall  go  to  the  eldeft  fon,  for  iflae  is  vomen  colleitivum  5  and  fo  is  3  Lev.  433.  and 
6  Co.  17. 

If  a  man  has  IfTue  eight  daughters  by  three  feveral  venters,  and  Palm.  303. 
one  fon,  and  devifes  his  land  to  his  youngefl  daughter,  the  remain-  ;^"^'"Styl. 
der  to  his  fon  in  tail,  the  remainder  to  hig  two  daughters  by  the 
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middle  venter  for  life,  the  remainder  proximo  de  /anguine  of  the 
devifor',  and  dies,  and  after  the  eldeft  daughter  has  iflue,  and  dies, 
and  after  the  fon,  and  all  the  other  daughters,  except  the  two 
daughters  by  the  middle  venter,  to  whom  it  was  given  for  life,  die 
without  ifTue,  the  iflue  of  the  eldeft  daughter  (hall  have  it. 

If  a  man  devifes  all  his  lands  to  one  of  his  coufin  Nich.  Amherji\ 
daughters,  that  (hall  marry  a  Norton  within  fifteen  years,  and  dies, 
and  Nich.  Amherj}  having  three  daughters,  one  of  them  marries 
a  Norton  within  the  fifteen  years ;  this  is  a  good  devife  to  her  not- 
withftanding  the  uncertainty,  and  the  law  fupplies  the  words,  "ivhi 
Jliall  jirjl  marry. 

If  a  man  devifes  lands  to  J.  S.  In  truft  for  A.  and  the  heirs  of 
liis  body,  remainder,  to  B.  for  life  ;  and  further  wills  that  if -^.  die 
without  iflue,  and  B.  be  then  deceafed  •,  then,  and  not  otherwife, 
he  gives  the  lands  to  J.  N.  and  his  heirs  ;  though  /i.  dies  without 
iflue,  and  B.  furvives  ;  yet,  after  the  death  of  B.,  J.  N.  (hall  take, 
for  the  words,  if  B.  be  then  deceafed,  exprefs  the  teftator's  mean- 
ing, that  B.  fhould  be  fure  to  have  it  for  life,  and  alfo  (hew  when 
y.  N.  fliould  have  it  in  poflleflion. 

A.  devifes  lands  to  truftees  in  fee,  in  truft  to  pay  debts  and  le- 
gacies, and  after  thofe  debts  paid,  then  to  fell ;  and  if  any  of  the 
teftator's  name  would  buy,  fuch  perfon  to  have  the  lands  200  /. 
lefs  than  the  value ;  one  of  the  teftator's  name  brings  a  bill  for 
this  benefit  of  pre-emption,  but  not  till  the  teftator  had  been  dead 
twenty-five  years;  but  the  bill  was  difmifled  ;  for  if  two  of  the 
teftator's  name  fliould  claim  the  benefit  of  the  devife,  who  muft 
have  it  ? 

A.  devifed  lands  to  truftees,  in  truft  for  his  daughter  for  life, 
remainder  to  the  fecond  fon  of  her  body  to  be  begotten  in  tail 
male,  and  fo  to  every  younger  fon  ;  and  in  default  of  fuch  iflue 
male,  to  her  eldeft  daughter,  and  to  the  firft  fon  of  her  body,  taking 
upon  him  the  name  and  arms  of  the  teftator ;  and  adds  further, 
that  he  did  not  by  his  will  devife  tlie  eft  ate  to  the  eldeft  fon,  be- 
caufe  that  he  expedled  that  his  daughter  v/ould  marry  fo  prudent- 
ly, as  that  the  eldeft  fon  would  be  provided  for  ;  the  daughter 
married,  and  had  ilTue  a  fon,  who  died  in  twelve  months  after  his 
birth  ;  fhe  afterwards  had  another  fon  born,  after  the  death  of  the 
firft  •,  this  fecond  muft  take  according  to  the  words  of  the  will, 
though  contrary  to  the  inteHtion  of  the  teftator. 

A.,  B.,  and  C,  being  aliens  and  brothers,  A.  has  iflue  a  fon,  and 
B.  and  C.  are  naturalized,  and  B.  purchafes  lands,  and  devifes 
them  to  the  heir  of  his  brother  A.  and  his  heirs,  and  B.  dies, 
leaving  A.  and  his  fon  ;  the  devife  is  void  for  the  uncertainty,  who 
is  intended  thereby  ;  for  A.  being  an  alien,  can  have  no  heir,  or 
however  being  living,  can  have  none  during  his  life  j  but  per  Glyn 
Ch.  Juft.  if  it  had  been  found  that  the  fon  of  A.  was  the  reputed 
heir  of  A.^  though  A.  was  an  alien,  yet  his  fon  might  have  taken 
by  this  devife. 

A  man  had  iflue  a  fon  and  a  daughter,  the  daughter  was  mar- 
ried, and  had  ifliie  two  daughters;  the  father  devifed,  that  all  his 
lands  fhould  defcend  to  his  fon,  -provided  that  if  his  fon  died  with- 
out 
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put  iflue  of  his  body,  then  my  land  to  go  to  my  right  heirs  male  (a)Thisrc- 
pf  my  name  and  pofterity  for  ever  -,  the  fon  died  without  ifTue  ;  Solution  is 
and  upon  ejectment  between  the  brother  of  the  devifor  and  the  ^  ^^^^  j^;^" 
daughters,  this  was  held  a  void  devife,  becaufe  neither  could  claim  down  in  the 
under  the  defcription  of  the  will ;  not  the  brother,  becaufe,  though  °:''  ^°°}^\ 
he  was  of  his  name,  yet  he  was  not  his  («)  heir  •,  and  though  the  ^^o  taketh 
daughters  were  his  heirs,  yet  they  were  not  of  his  name,  and  fo  by  defcrip- 
not  within  the  words  of  the  will,  and,  confcquently,  the  limitation  t'^no""  pur- 
void  for  the  uncertainty.  ,  heir,  muft 

be  heir  general,  or  complete  hgir  :  for  inftance,  if  lands  are  dsvifed  to  the  heirs  of  y.  S.,  and 
y.  S.  is  living  at  th^  death  of  the  teftatoi,  the  devifo  is  void,  for  ron  sj}  hares  -vi-veniis :  fo,  if  lands  are 
devifed  to  the  right  heirs  male  of  ^.  S.,  and  the  heir  of  J.  S.  is  a  female,  the  devife  is  void  ;  or  if  the 
devife  were  to  the  heirs  female,  and  the  rght  heir  had  been  a  male,  it  would  be  void  in  the  fame  manner  j 
to  which  purpofe  vide  Moor,  S6o.  Co.  Lit.  24.  b.  2  Leon.  70.  Dyer,  99.  Hob.  33.  i  Co.  Archer's 
cafe.  1  Co.  103.  Sheily's  cafe.  [Ford  v.  Lord  Oflulfton,  M.  7  Ann.  B.  R.  Hargr.  Co.  Lie.  27.  b, 
note.  Dawes  v.  Ferrars,  2  P.  VVms.  1 .  and  Pr.  Ch.  589.  and  Mr.  Hargrave's  notes  in  his  Co.  Lit.  24.  b. 
2.7.  b.  164.  a.]  but  notwithftanding  thefe  authorities,  this  dodrine  has  been  (haken  by  the  following  more 
modern  refciutions,  in  which  it  is  held,  that  a  fpecial  heir  may  take  by  purfhafej  and  that  a  defcription 
of  a  perfon  by  the  name  of  heir,  though  not  heir  general,  operating  with  the  intention  of  the  teftator,  it 
fufficient  to  afcertain  the  perfon  to  take,  ^/t/^  Abr.  £(j.  214,  215.  Beaumont  and  Long.  zVern.  729. 
Mewcomen  and  Batkham. 

If  a  man  devifes  lands  to  A.  and  his  heirs,  during  the  life  of  5.,  2  Jon.  99. 

In  trufl:  for  B.^  and  after  the  deceafe  of -8.  to  the  heirs  male  of  the  ^'^J^'^P'^ 

body  of  B.  now  living,  B.  having  one  fon  then  living  ;  by  this  de-  james  and 

vife  a  remainder  is  immediately  veiled  in  the  fon,  for  the  words  Ri«hardfon 

heirs  male  tiow  living,  in  a  will,  are  a  full  defcription  of  the  fon,  {".^'^'/-j 

who  then  was  the  heir  apparent  of  .8.,  and  known  by  the  devifor  in  theEx- 

(who  was  his  uncle  and  godfather)  to  be  fo.  chequer- 

chamber  ; 

but  the  judgment  of  revetfal  was  reverfed  in  the  Houfe  of  Lords.  2  Lev.  232.  S.  C.  and  fer  Levinz, 
this  point  was  tried  again  upon  a  new  ejeftment;  ana  like  judgment  given  as  at  firft  in  B.  R.  which  was 
confirmed  in  he  Exchequer-chamber,  and  likewife  in  the  Houfe  of  Lords,  Vent.  334.  S.  C.  by  the 
name  of  Burchet  and  Durdant.  2  Vent.  311.  S.  C.  Raym.  330.  S.  C.  3  Keb.  32.  S.  C.  Pollex. 
457.  S.  C. 

[5.,  after  devifing  hereditaments  to  truftees  for  twenty-one  years  Darbifon  on 
for  the  payment  of  debts,  ^f.  fettled  the  fame  on  the  iirft  fon  of  ''^'"•^  ^°"S 
his  body  lawfully  begotten,  and  the  heirs  male  of  the  body  of  fuch  ^n'ont,  i  p. 
firft  fon  lawfully  ifluing,  and,  for  default  of  fuch  iffue,  to  his  coufin  Wms.  229. 
J.  S.  for  ninety-nine  years,  if  he  fhould  fo  long  live,  remainder  to  p^.^p"* 
his  firft  and  other  fons  in  tail  male,  and,  in  default  of  fuch  iflue,  re-  ^g^.' 
mainder  to  the  /jcirs  male  of  the  body  of  the  teftator's  aunt  £.  L. 
lawfully  begotten,  and,  for  default  of  fuch  ifliie,  remainder  to  his 
own  right  heirs.     The  teftator  alfo  gave  a  legacy  to  his  faid  aunt 
£.  L.y  whereby  he  took  notice y   that  Jlje  nvas  livings  and  thatJJje  had 
three  fonsy  A.,  B.,  and  C,  to  whom  he  gave  a  legacy  of  500/.     He 
likewife  gave  to  D.  B.,  who  was  his  heir  at  law,  an  annuity  out  of 
^>?>^ya/W  hereditaments  of  150/.  per  annum,   and  to  htr  children 
500/.  a-piece.     Afterwards  the  teftator  died  without  iflue,  as  did 
alfo  J.  S. ;  upon  which  the  queftion  was.  Who  was  entitled  to  the 
teftator's  real  eftate,  whether  his  heir  at  law  D.  B.,  or  //.  the  eldefl: 
fon  of  the  teftator's  aunt  E.L.  P  And  one  objeftion  taken  to  the 
claim  of  A.  was,  that  E.  L.  his  mother  being  living  at  the  tefta- 
tor's death,   there  was  no  heir  of  E.  L.y  nor  could  be  whilft  (he 
was  living  •,  and  that  heir,  being  a  legal  term,  could  be  underftood 

only 
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only  in  a  legal  fenfe,  unlefs  fome  other  word  or  words  accompany- 
ing it  fliould  detcrmijie  the  fenfe  otherwife,  as  heir  apparent^  or 
heir  tioiu  living  ,•  and  it  was  faid,  that  the  word  begotten  did  not 
determine  the  fenfe  to  be  fpecial ;  becaufe  the  word  begotten,  ox 
to  be  begotten,  had  the  fame  legal  conftruftion  ;  and  it  did  not 
appear  that  the  devifor  had  any  intention  to  confine  the  devife  to 
the  iffiic  male  of  E.  L.  then  living,  much  lefs  to  A.  only,  who 
would  take  as  the  heir  defcribed  by  this  devife.  But  it  was  ad- 
Judged  in  the  Exchequer,  which  judgment  was  afterwards  reverfed 
in  the  Exchequer-chamber,  and  that  rcverfa!  reverfed  in  the  Houfe 
of  Peers,  that  A.  was  entitled  under  this  devife  :  and  the  princip.il 
reafons  upon  wliich  the  court  of  Exchequer  founded  their  judg- 
ment, and  upon  which  the  Houfe  of  Lords  affirmed  it,  were,  her 
caufe  it  was  evident  from  the  whole  will,  that  he  was  the  perfon 
«/fl«//Cy?/)' defigned  to  take  by  the  appellation  of  the  heir  male  of  the 
body  of  the  teilator's  aunt  K.  L.  lawfully  begotten,  before  the 
heir  general  of  the  teftator,  who  was  to  take  no  more  than  an  an- 
nuity  fo  long  as  tliere  fhould  be  iffue  male  of  his  aunt ;  and  then, 
althougli  the  word  heir,  in  the  flri(£lefi;  fenfe,  fignified  one  who 
had  fucceeded  to  a  dead  anceftor,  yet,  in  a  more  general  fenfe,  it 
fignified  an  heir  apparent,  which  fuppofcd  the  ancellor  to  be  living. 
Then,  when  the  teftator  alfo  took  notice,  that  E.  L.  the  anceftor 
was  living  at  that  time,  and  gave  her  a  legacy,  he  could  not  in- 
tend that  the  firft  fon  (liould  takcjlricily  as  heir,  which  was  im- 
poilible  if  7^^  was  living,  but,  as  heir  apparent  he  might  intend 
him  to  take. 
Goodrrght  Again,  B.  devlfed  to  AI.  his  wife,  inter  alia,  an  annuity  of  lo/. 

on  dem.  j^gf.  atifium  charged  upon  the  eftatet  in  queftion  for  eighty  years  if 
Whke"  '  fl^^  ^°  ^°"g  lived,  on  condition  that  flie  claimed  no  dower ;  and, 
X  Blackft.  after  thedeceafe  o(  Af.  his  wife,  devifed  annuities  of  40s. per  annum 
Rep.  1010.  g^j,}^  J.Q  i^ijj  daughters  E.  N.,  M.  T.,  and  /i.  H.  for  ninety  years, 
if  they  ftiould  refpecT:ively  fo  long  live  ;  alfo  to  his  daughter  71/.  W., 
the  wife  cf  IV. y  another  annuity  of  40  j".  per  annum  for  feventy 
years,  if  flie  and  the  teftator's  only  fon  R.  B.  ftiould  jointly  fo 
long  .live,  the  faid  term  of  feventy  years  to  commence  at  the  ex- 
piration of  the  term  of  two  years  thereafter  given  in  the  eftatcs 
to  his  faid  daughter  M.  IV.y  and  the  death  of  M.  his  wife,  and, 
fubjecSl:  to  the  fame  annuities,  gave  the  eftates  to  his  daughter 
Ad.  IV.  for  two  years  from  and  after  his  deceafe,  with  remainder 
to  R.  B.  his  fon  for  ninety- nine  years  if  he  fo  long  lived,  and 
fubjedt  to  fuch  ninety-nine  years  term,  he  devifed  the  fame  to 
his  fon  R.  B.  and  his  heirs  male,  and  to  the  heirs  of  his  daughter 
M.  W.  jointly  and  equally,  to  hold  to  the  heirs  male  of  R.  B. 
lawfully  begotten,  and  to  the  heirs  of  M.  W.  jointly  and  equally, 
and  their  heirs  and  aftigns  for  ever ;  and,  for  want  of  heirs  male 
lawfully  begotten  of  the  body  of  the  faid  R.  ^.  at  the  time  of  his 
deceafe,  he  devifed  the  fame,  charged  as  aforefaid,  to  the  heirs 
end  njfigns  of  the  faid  M.  /f  .,  lawfully  begotten  of  her  body,  to 
hold  to  the  heirs  and  ajfigns  of  the  faid  M.  JV.  for  ever.  He 
then  devifed  a  leafehold  houfe  to  his  daughter  J.  S.,  and  made 
his  daughter  M.  iV.  fole  executrix  and  rcfiduary  devifee  of  all 

Lis 
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li'.s  perfonal  and  real  eftate.  The  teftator  died,  leaving  M.  his 
widow,  fince  deceafed,  R.  B.  his  only  fon  and  heir,  and  five 
daughters,  viz.  Al.y  I.^  E.,  J,y  2iX\A  AL  W.-.  and  R.  B.  the  fon 
had,  at  the  time  x\\i  will  was  made,  a  fon  R.  and  two  daughters; 
and  M.  W.  the  teftator's  daughter  then  had  one  fon,  and,  after 
the  tedator's  death,  fhe  had  another  fon,  both  living,  and  no  other 
children.  On  the  death  of  the  teftator,  AI.  JV.  entered  into  the 
whole  of  the  eftate,  and  held  the  fame  for  two  years,  after  which 
R.  B.  the  fon  entered,  and  held  the  whole  during  his  life.  R.  B. 
died,  leaving  his  only  fon  R.;  upon  which  M.  Jl'^.  entered  into 
the  whole  of  the  eftates  :  and,  on  an  eje£lment  brought  by  G.  on 
the  demife  of  i^.,  fon  of  R.B.,  againft  M.  IV.,  the  queflion  was^ 
Whether  the  plaintiff  was  entitled  to  recover  ?  And  it  was  con- 
tended, that  R.'s  devife  to  the  heir  of  AI.  IF.  in  the  event  that 
had  happened  was  void  ;  for,  at  the  expiration  of  the  particular 
eftate  by  the  death  of  R.  the  fon,  living  the  daughter  AI.  JF'.y  no- 
body could  take  as  heir  of  M.  W.  for  nemo  ejl  hitres  viventis.  But, 
by  De  Grey,  Chief  Juftice,  the  quellion  is,  Whether  here  is  a 
fiifficient  defcripiion  of  the  perfon  to  make  the  fon  of  M.  W.  take  as 
her  heir  living  the  mother.  The  intention  of  the  teftator  is  clear, 
that  the  fame  favour  ftiould  be  extended  to  the  heirs  of  M.  W.  as 
to  the  heirs  male  of  the  body  of  R.  He  took  notice  tluit  the 
daughter  was  living,  hy  leaving  her  a  term  and  a  fubfequent  annuity y 
and  meant  a  prefent  intereft  ftiould  veft  in  her  heir,  that  was,  her 
heir  apparent,  during  her  life.  He  therefore  did  not  think  the 
leffor  of  the  plaintiff  was  entitled  to  more  than  a  moiety  of  the 
eftiates.  Goulds  Blackjione,  and  Nares,  Juftices,  were  of  the  fame 
opinion.  Black/lone  thought  that,  as  the  teftator  had  varied  the 
tenure  of  AI.  JV.'s  annuity  from  that  of  the  three  other  lifters, 
their'&  depending  on  their  own  fingle  lives,  and  her*s  on  the  joint 
lives  of  herfelf  and  her  brother  i?.,  it  was  plain  the  teftator  had  ia 
his  contemplation  xh-^ljhe  might furvive  R.,  as,  in  faffl,  fhe  did  j 
and,  therefore,  the  word  heir  miuft  be  conftrued  as  equivalent  to 
iffuef  in  order  to  make  him  take  in  her  lifetime,  agreeable  to  the 
intent  of  the  teftator.] 

A.  devifed  in  this  manner  :  I  give  to  my  eldeft  heir  male,  and  Abr.  Eq. 
his  heirs  male  for  ever,  all  my  lands  in  fuch  a  place  ;  and  if  there  ^''l-  ^:^^^'^ 
be  a  female,  (he  to  have  12/.  per  annum  as  long  as  (he  lives;  the  adjudg^ed'ia 
teftator  had  two  fons,  the  eldeft  of  which  died  in  his  lifetime,  c.  b.  \  Ld. 
leaving  iffue  i  and  it  was  adjudged,  that  the  lands  (hould  go  to  '^^y,'"  '"5- 
the  fecond  fon,  and  not  to  the  daugh.ter  of  the  eldeft,  though  fliC  mmeof  ' 

was  heir  general.  Baker  v.  NVjU,  p.-.  Ch.  46S.  S.  C.  cited  by  Lord  Chanceilor. 

J.  S.  devifed  to  truftees  in  truft,  after  debts  and  legacies  paid,  aVem.  729. 

to  convey  to  A.  his  coufm,  and  the  heirs  male  of  his  body,  and  for  Newcomea 

want  of  fuch  heirs  male,  tiien  to  the  heirs  male  of  the  body  of  B.  ham,  and 

his  great-grandfather,  and  for  want    f  fuch  heirs  male,  to  his  o'.vn  this  mattfr 

right  heirs  for  ev<rr,  and  gave  to  his  fifter  2000/.  to  be  put  out  at  r^'l'^^'''!!!^* 

intereft  during  her  life,  Ihe  to  receive  the  intereft,  and  after  her  ,,[.  fevifes* 

death  to  her  children,  and  die    ;  and  foon  .ifter  A.  I'ied  without  */5'  pl  '4« 

iffue,  and  C.  bein;^  \vSiv  mnls  of  B,  the  tcilator's  greatgrandfather,  '^^^''!^ 

but 
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S.  c.  bytne  but  not  heir  general,  there  being  a  daughter  of  an  elder  brother; 

name  ot        (|^g  qucftion  was  between  him  and  the  teftator's  fifter,  and  the 

Barkhatii.      ^^*^^^  ^^  \aWy  who  had  the  2000  /.  deviled  to  her,  Whether  the  devife 

On  a  bill  of   was  void,  or  not  ?  and  my  Lord  Chancellor  lield  the  devife  good, 

review  jj^^j  jjj^j.  Q^  fhould  take  as  a  perfon  fulhcieutly  defcribed  and  in- 

brought  be-  ,    ,  ,        ,  „  '^  ' 

foretold       tended  by  the  teitator. 

Hardwicke,  in  November  1741,  the  decree  in  this  cafe 'vas  affirmed,  but  according  to  a  note  of  it  in 
Hargr.  Co.  Lit.  27.  b.  his  Loidlhip  coiifideied  the  cafe  as  an  exception  to  the  jceneral  rule.  But  the 
opinion  of  Lord  Cowper  has  been  fince  confirmed  bv  a  dccifion  uf  tlie  court  of  King's  Bcncn  on  a  cafe 
fent  by  the  court  of  Ciiancery,  The  queftion  arofe  on  both  a  will  and  a  deed>  wheiher  A-  took  by  pur- 
chafe  under  the  d.fcription  of  he'ir-maU  of  ibe  body  o(  B.  not  being  heir  general  ?  B  being  in  the  deed 
t\\t  grantor,  the  court  Certified  th.it  A.  took  an  e(tate-tail  by  defcent,  but  they  added  in  the  certificate, 
that  if  a  th'fd  ficrj'on  had  been  the  grantor,  they  fhould  hive  thought  that-^.  would  have  taken  h)  fur. 
chafe  as  heir  male  of  the  body  of  B.—.\<'i  they  alfo  certified,  that  he  did  fo  take  under  the  wilL  Wills 
V.  Palmer,  5  Burr.  2615.  And  ihe  f'.mc  point  was  refolved  on  a  marriage  lettlement  in  the  cafe  of  Evans! 
T.  "Wefton,  in  the  Exchetjucr,  M.  1774,  and  H.  1775. J 

[A  devife  is  never  conftrued  abfolutely  void  for  uncertainty,  but 
from  necclhty;  for,  if  there  be  a  poffibility  to  reduce  it  to  a  cer- 
tainty, the  devife  is  good. 
Ungly  V.  One  feifed  in  fee  of  a  houfe  at  Ludgate^  devifed  the  fame  "  to 

Peaie,  2  Ld.  <t  5.  and  his  brothers  fuccelBvely  for  their  lives,"   and   then  the 
I'l^'         teftator,   after  mentioning  another   matter,    went   on   and   faidj 
10  Mod.       "  And  as  for  my  houfe  at  LudgatCy  I  do  not  leave  it  to  S.  nor  his 
J03.    2  Eq.   c<  brothers  afore  to  be  entered  on  and  enjoyed  till  one  month  after 
•5c8.    ^'       **  their  marriages."     S.  at  the  time  of  making  the  will  had  two 
S  Vin.  Abr.  brothers,  R.  and  O.;   S   was  the  elueft,  R.  the  fecond,  and  0.  the 
tit.  Dev.  D.    tbirfi  fon  ;  R.  died. in  the  lifetime  of  S.  and  0. ;   and  the  queftion 
Note^This  ^^s,    Whether  this  was  a  good  devife,  or  void  for  uncertainty? 
cafe  was  firft  And  it  was  argucd  againft  the  devife,  firft,  that  it  was  void  for 
'^j'j^s^" '"    uncertainty,  by  reafon  of  the  -woxA  fiia-ejfi'veiy  not  fhewing  which 
thatjudg-     fhould  take  firlt  and  which  fecond  in  fucceffion  :  fecondly,  that 
ment  after-    the  condition  in  relation  to  marriage  made  it  more  uncertain  ;  for^ 
wards  af-       [jii  marriage  none  could  take  ;  and  fuppofe  the  fecond  brother  had 
writ  of  error  rnarried,   and  neither  of  the  other  two,  who  muft  have  taken? 
inK.B.       Certainly  none  of  them  j  for,  if  he  that  was  married  fliould  take 
firft,  then  that  would  overthrow  the  other  conftruclion  of  ywr- 
cejfivey  that  the  oldeft  ought  to  take  firft,  and  then  the  fecond,  and 
then  the  third.     Sed  per  totaui  curianiy  the  will  was  good  and  cer- 
tain enough  ;  for,  being  in  the  cafe  of  brothers,  the  common  laiv 
was  a  guide  to  the  expofition  of  the  worAfucceJfive,  viz.  that  the 
eldeft  fhould,  after  his  marriage,  enjoy  it  firft  for  his  life,  then 
the  fecond,  and  then  the  third  ;  and  the  court  agreed,  that  the 
claufe  about  marriage  made  no  alteration  in  tlie  expofition  of  the 
will,  but  only  added  a  reftri£tion  to  the  devife,  which  before  was 
general ;  and,   therefore,   that  if  the  fecond  fon  had  married  be- 
fore the  eldeft,  yet  he  could  not  have  taken  by  this  devife.  j 

4.  By  the  Devifee's  dying  in  the  Lifetime  of  the  Devifor. 

Plow.  Com.  If  a  man  devifes  lands  to  A.  and  his  heirs,  and  A.  dies  in  the 
andRi^den  ^if^^if"^  ^^  ^^^  dtvifor,  the  heir  of  A.  fliall  take  nothing  by 
[Goodii^ht'  the  will,  for  the  heirs  of  A.  were  not  named  as  immediate  takers, 

6  but 
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but  only  to  exprefs  the  quantity  of  the  eftate'  that  J.  (hould  v.  Wright, 
take.  I  Str.  as. 

and  I  P. 

Wms.  397.  S.  P.  Warner  v.  White,  Dougl.  344.  and  i  Br.  Ch.  Rep.  219.  note,  S.  P.  Hodgfon 
V.  Ambrofe,  Dougl.  336.  S.  P.  Doe  v.  Kett,  4 Term  Rep.  601.  And  the  law  is  the  fame  in  the 
derife  of  a  copyhold,  Bufby  v.  Greenflate,  i  Str.  441;.  Duke  of  Marlborough  v.  Lord  Godolphin, 
a  Vet.  77.  And  that  a  new  publication  of  the  will  afier  the  death  of  yf.  would  not  make  fuch  a  devife 
good,  fee  4  Term  Rep.  601.  z  Lev.  243.  Sir  T.  Jon.  135.  Sir  T.  Raym.  408.  i  Mod.  267. 
2  Mod.  313.     Pollex.  546.     1  Ventr.  341.J 

If  a  man  devifes  lands  to  ^.  his  fccond  fon,  and  to  the  heirs  Cro.  Eilr. 
of  his  body,   and  after  his  death  without  iflue,   then  to  B.  his  ^a**  4*3* 
third  fon  in  tail,  ^c.  if  -^.  hath  iflfue  and  dies  in  the  lifetime  of 
the  devifor,  and  then  the  devifor  diesj  B.  (hall  have  the  lands  pre- 
fently ;  for  the  devife  to  ^,  being  void,  it  is  as  if  it  had  never 
been  made. 

If  a  man  devifes  to  ^.  and  his  heirs,  to  the  ufe  of  C.  and  his  Leon.  253. 
heirs,  and  C.  dies  in  the  lifetime  of  the  devifor,  his  heir  can  take  ^'^°-  ^''^* 
nothing  ;  but  the  devife  will  be  to  the  ufe  of  the  devifor  and  his  lofsak.' 
heirs. 

But  if  there  be  a  devife  to  j4.  for  life,  remainder  to  B.  in  fee ;  Plow.  544. 
though  J,  dies  in  the  lifetime  of  the  devifor,  B.  fliall  take ;  or  if  ^"'  ^''^* 
yi.  reJufes,  he  (hall  take.  Co.^ioi.  a. 

If  a  man  devifes  his  lands  to  his  wife  for  life,  and  after  to  his  a  Sid.  53. 
four  daughters  and  heirs,  equally  to  be  divided  between   them,  '^^'   ^^f^'' 
{hare  and  fhare  alike,  to  hold  to  them  and  their  heirs  for  ever ;  and  coie. 
one  of  the  daughters  dies,  having  iflue  a  fon,  and  then  the  devifor 
dies,  the  will  is  void  for  a  fourth  part. 

So,  if  ^.   has  iiTue  two  daughters  B.  and  C,  and  he  devifes  2Vern.722. 
fome  tithes  and  money  to  B.y  and  gives  legacies  to  her  children ;  qll,"""^^"'* 
but  declares  that  Ihe  having  married  without  his  confent,  ihe  [Pr.ch.439. 
(hould  have  no  part  of  his  real  eftate,  and  devifes  his  real  eftate  S-  c.  by  the 
to  C.  in  tail,  remainder  to  B.  for  life,  and  to  her  firft,  ^c.   and  Svm^fonv. 
C.  dies  in  the  lifetime  of  the  teftator,  leaving  iflue  ;  though  after-  Hcrnfby. 
wards  ^.  makes  a  codicil  to  his  will,  and  devifes  fome  particular  ^°^  v* 
legacies  out  of  his  perfonal  eftate;  yet  as  that  does  not  amount  ^Term 
to  a  republication  of  his  will,  B.  muft  have  rhe  lands  immediately  Rep.  6ci.] 
after  the  death  of  the  devifor,  though  contrary  to  the  intention 
of  the  devifor,  the  authorities  being  fo. 

If   a  man   devifes  lands   to  ^.  and  B.  and  their  heirs,  and  Carter,  4, 5. 
A,   dies   in   the  life   of  the  devifor,  B.   ihall  take  the  whole  D^visand 
lands.      ,  ^^"f- 

*"W"hat  circumftances  are  neceffary  by  the  32!!^.  8.  r.  i.  and 
34  and  35  H.  8.  c.  5.  and  29  Car.  2.  c.  3.,  and  what  fhall  be  a  re^ 
vocation  and  a  new  publication,  vide  tit.  Will* 


[    336    ] 


In  treating  of  Legacies,  we  fiiall  confider 

(A)  What  a  Legacy  properly  is. 

(B)  Where  a  Legacy  fhall  be  faid  to  be  well  given : 
And  herein, 

1.  What  Words  make  a  good  Bequeft. 

2.  What  (hall  be  a  fufficient  Defcription  of  the  Perfon  to 
take. 

3.  What  fhall  be  a  fufficient  Defcription  of  the  Thing  given, 
and  what  {hall  be  faid  to  be  bequeathed. 

(C)  What  Ihall  be  an  Ademption  or  Extinguifhraent 
of  a  Legacy. 

(D)  Where  a  Legacy  fhall  be  prefumed  to  be  a 
Satisfadion  of  a  Debt  or  Duty  owing  from  the 
Teftator. 

(E)  Of  Legacies  vefted  or  lapfed  :  And  herein, 

J.  Where  it  fliall  be  a  lapfed  Legacy  by  the  Legatee's  dying 
in  the  Lifetime  of  the  Teftator,  and  where  in  fuch  Cafe 
it  fhall  veft  in  another  ferfon,  to  whom  it  is  limited 
over. 

2.  Where  a  Legacy  (hall  be  faid  to  be  vefted  or  lapfed, 
being  to  be  paid  at  a  future  Time,  to  which  the  Legatee 
did  not  arrive. 

(F)  Of  Conditional  Legacies,  and  how  far  the  Con- 
dition muft  be  complied  with,  otherwife  the 
Legacy  will  be  forfeited. 

(G)  Of  Specifick  and  Pecuniary  Legacies,  and  the 
Difference  between  them. 

(H)  Of  abating,  refunding,  and  giving  Security  for 
that  Purpofe. 

( I )  Of  Refiduary  Legacies  and  Legatees. 

(K)  Of  the  Payment  of  Legacies :  And  herein, 

I.  What 
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*.  W'hat  (hall  be  a  good  Payment,   and  to   whom  to  be 
made. 

2.  At  what  Time  a  Legacy  is  to  be  paid. 

3.  Where  the  Legatee  (hall  have  Intereft,  and  Maintenance 
in  the  mean  Time. 

(L)  Of  the  Executors  AfTent  to  a  Legacy. 

(M)  Legacies,  in  what  Court,  and  how  properly 

recoverable.  •;■ 


(A)   What  a  Legacy  properly  is. 

A  (a)  Legacy  is  defined  a  gift  or  bequeft  of  a  (h)  particular  Swlntj.  1;^. 
thing  by  teftament,  in  which  an  executor  is  (c)  named,  or  ^°'^°^p^*, 
by  a  writing  in  nature  thereof,  called  a  codicil,  in  which  no  exe-  word  De-vif* 
ciitor  is  named.  jsfpeca:.y 

approprated 
to  a  gift  of  lands,  the  word  fe^dcy  to  a  gift  of  chattels,  though  both  afe  ufed  pfortilfcuoufly.  Godolph* 
371.  {i)  For  if  a  man  difpole  or  transfer  his  whole  right  or  eftate  upon  another,  this,  according  to  tha 
civil  la.v,  is  called  h^reditas,  and  he  to  whom  it  is  transferred  is  termed  h/eres ;  but  by  our  law  he  only  ia 
called  it-;>,  who  fucceeds  to  hnds  and  tenements.  Godolph  271-2.  (c)  But  though  a  writing  in  which 
a  perfon  expreffes  his  mind  to  grant  fuch  and  fiich  things  after  his  dtath,  cannot  be  called  a  teftj.r.ent, 
unlefs  an  executor  is  named,  yet  it  is  of  force  and  elYeit  fufficient  to  pafs  what  he  therein  dec'jres,  and 
adminiftration  /hall  be  granted,  with  the  faid  writing  or  codicil  annexed,  to  the  next  of  kin,  and  fuch 
adminiftrator  is  obliged  to  obferve  the  direftions  of  fuch  writing,  and  pay  the  legacies  as  far  as  he  has 
aflets.     f^ide  tit.  Executors  and  Adminiftracors. 

A  donatio  caiifd  mortis  is  a  gift  in  prafentiy  to  take  efFe£l  in  futuro  Swinb.  2-. 
after  the  party's  death,  and  is  in  nature  of  a  legacy,  and  waits  ^^"'  ^^^""^ 
upon  the  death  of  the  teflator,  and  is  a.T.bulr.tory  and  open  till  his  rj^  confi- 
death,  and  may  theiefoi'e  be  revoked,  as  a  ■will  may,  but  has  no  deringthe 
dependance  on  the  will ;  and  therefore  by  a  general  revocation  j'^'^"-."e  of 
of  all  former  wills  feems    not   to   be  revoked,   without   added,  morthcaufSf 
and  all  gifts,  legacies,    \^c.     But  if  one  juft  before   his  death  one  cannot 
give  any  money,  or  other  goods,  to  another  abfolutely,  this  is  "^'P  '■.^- 
not  a  donatio  caiifa  mortis^  becaufe  not  revocable;  othervvife,  if  howcloiely 
he  had   faid.  This  fnall  he  yoursj  if  I  die^  or  any  thing  to  that  the  detifions 

^...•.«„r,  of  the  courts 

P'l'^PO^e-  _  ^  _  ofthiscoun. 

try  have  followed  the  Imperial  Conflitutions.  Bradlon  in  treating  of  this  fubjeflufes  the  very  language  of 
the  Roman  law.  Lib.  2.  c.  26.  It  feems  therefore  not  to  be  altogether  improper,  or  to  be  digrefiing  too 
far  from  the  limits  of  our  work,  to  enier  into  a  ihort  Comparifon  of  the  Imperial  and  Engiifli  laws  upon 
thia  fubje£t. 

A  donation  mortis  cauja  is  defcribed  in  the  Inftitutes,  "  Cum  qvh  ita  donat,  ut  Ji  quid  humatiituS  ei  C6/!' 
*'  f'giffi^'f  haheret ;? j  qtu  acdf>it\  fin  autcmfupei'vixi/pl  is,  qui  dcns-j:'.,  reciperel;  -vel^ft  euir.d^ationis peemuif' 
*'  fee,  aut  prior  deiejfent  is,  cut  divttuinfit."  And  in  another  part,  "  Cum  magisfe  quis  'velit  hcbtri,  quam 
''  I  aw,  cui  donat,  ruigifque  eum,  cut  donr.t,  qunm  heeridemj/um.''''  So  with  us,  a  donation  of  this  kind  muft 
have  relation  to  the  death  of  the  donor,  is  perfefted  by  his  death,  and  until  his  death  is  merely  conditional, 
liable  to  be  defeated  by  the  death  of  the  donee  n  the  iifitime  of  the  donor,  by  the  revocation  of  the  donor  ; 
and  as  Bratlon  ftates  it,  by  the  donor's  recovery,  or  efcace  from  the  danger  he  apprehended  himfelt  ;o  be  in, 
.«nd  .'ee  ace.  Lawfcn  v.  Lawfon,  t  P.  Wms.  4<"ri .  but  fee  Hill  v.  Chapman,  a  Br.  Ch.  Rep.  diz.fmb.  c^ntr. 
And  as  with  us,  if  it  be  not  made  with  reference  to  death,  if  it  be  totakeeffeift  prefently,  if  it  be  revoca- 
ble, it  is  then,  not  a  donation  mvtis  cauj.i,  but  a  donation  inter  -vi-vos,  and  therefore  cannot  have  place  be- 
tween hufoand  and  wife  ;  (and  a  prop;  donati  )n  mortii  cauJa  may,  like  a  legacy,  pals  betw.'en  perfons  ia 
that  relation,)  Tate  v.  Hilbert,  a  Vez.  jun,  ill.  4  Br.  Ch.  Rep.  »S6.  S,  C,    i-awfen  v.  Lawfon,  i  P. 

Vol.  IV,  Z  Wius, 
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Wms.  441.  Miller  V.  Millef,  3  P.  Wms.  5^6.;  fo,  by  the  Imperial  l»w,  "  t/ii  Ita  donatur  moi-tls 
««  CiiWa,  ut  nullo  caju  reuocetur,  [mors]  (which  muft  be  fupplicd)  cauja  donandl  magis  ejl,  quam  mortit 
**  c.'uja  licnd'ia  \  et  idea  pertnde  habcri  debet,  atoue  dft.^  qt'at'h  .ir.'.cr  "vivos  donatio  \  idecque  inter -vires  et 

*'  uxores  uoti  valet  "     D.  L.  3   .  tit  6.  \.  27. By  both  laws  a  donation  of  this  kind  may  be  made  by  a 

perfon  in  fericulo  m  rtU  not  only  from  ficknefs,  but  (rom  vvhatfuever  o'.her  caufe.  D,  L.  39.  tit.  6.  1.  3, 
4,  5.  6-  Bfaift.  Lib  i.  c  26.  And  as  by  the  Engli(h  law,  it  is  fubj^;£l  to  the  debts  of  the  donor,  and 
fraudulent  as  agai ml  creditors,  Drury  v.  Smith,  i  P.  Wms.  406.  fo  by  the  Imperial  law,  ^^  Sicuti  lerrata 
"  non  deber.tur,  n'Ji  deduHo  are  ahtna,  aiiqu'id  juperftt  ■,  nee  mo-tis  caujc:  ilo-J3tioncs  d.bcbuntur  ;  Jed  injjrrr.an-r 
*♦  tur  fer  as  uIieKiim.  Sluare,Ji  immodicum  as  alier.um  in'ervcnat,  ex  re  mo:  tj  cauja Jibi  d'-natd  rihil  aliquis 
*•  conjequ'.tur.  D.  L.  55.  tit.  Ti.  1.66.  §1.  Et  fi  deiitor  conjilium  cred.torum  fraudandorum  non  babu- 
"  'Jl'^'j  ovflit  res  mortis  caujd  abeo  dnata  debet.  Nam  cum  Icgata  ex  t-flamcnto  ejus  qui  fol-vendo  npnfuit, 
•'  omr.imodo  .ruiihajir.t ;  pcfjuiu  -videri  cti:Jm.donationes mortis  caujdfa^d  rejiincli  debere,quia  legator um  injlat' 

"  cbtinent."     U.  L.  39.  tit.  6.  1.  17. Whether,   by  the  Imperial  law,   a  delivery  either  adual  or 

fymbo'ical  of  V  e  fubjcdl  of  the  donation  were  abfolutely  neceflary,  no  wht;re  diftinftiy  appears,  and  hath 
indeed  been  a  matter  of  conlro*erfy  a:iiong  civilians.  Whether,  by  our  law,  an  aftjal  delivery  be  in  all 
f/j/es  requifire,  hath  not  yet  been  adjudged  ^  in  geneial,  it  certainly  is  fo.  Afhton  v.  Dawfon,  Sel.  Ca.  in 
Can.  14.  Drury  v.  Smith,  I  P.  Wms.  404.  Hedges  v.  Hedges,  Pr.  Ch.  269.  Ward  v.  Turner, 
2  Vez.  441.  And  a  meie  fymbolical  delvery  will  clearly  be  of  no  efFeft  ;  unlefs  indeed  the  fymbol  be 
fuch  as  enables  the  p.nty  to  come  at  the  pofleirion  of  the  thing  which  it  reprefents,  fuch  as  the  key  of  a 
trunk  which  contains  the  ihir.ggiven.  Jones  v.  Selby,  i"r.  Ch.  300.  2Ve?.443.  Hence  it  hath  been 
determined,  th.t  the  delivery  of  a  prominbry  note,  not  payable  to  bearer.  Miller  v.  Miller,  3  P.  Wm3. 
3^7.  ^nd  of  receipts  for  5.  5.  annui.je^.  Ward  v.  Turner,  2  Vez.  439.  is  not  a  fufficicnt  delivery  to 
effefluate  a  gift  of  this  kind  of  the  money  due  on  the  note  or  of  tl:e  annuities,  the  prorcrty  neither  in 
the  note  nor  in  the  (lock,  pafling  theieby  ;  and  yet  the  delivery  of  a  bond,  though  a  chojein  ailion,  hath 
lieen  holden  to  amount  to  a  gift  {nfi'tis  ci:uja)  of  the  debt  itfclf.     Snellgrave  v.  Bailey,  3  Atk.  214. 

But  fee  3  P.  Wms.  ubi  fupra. That  a  donation  mor:is  i^i^/'.iwas  good  without  delivery,  where  it  was 

evidenced  by  writing,  was  admitted  by  the  Impcrijl  law. — Quidam  (which  mull  be  fup[>lied)  a-vunculofut 
debitor:  mortis  caujd  donaturus  qua  debcbat,  itajcripfit.  T.^bulve,  vel  chtrocrapha  tot,  ubicun-* 
■<l_UE  SUNT,  iKANEs  ESSE;  ueque  eumjoltere  debere.  ^aro,  an  ba<edes,  Ji  prcuniam  ab  a-vuncuU 
dejuncil  pelant,  ex^epiione  doit  ma/i  tueri  fe pojf.nt  ?  Marcellus  rcfponditf  t^Jf: :  /ilmirum  eiiim  contra  -voluntatem 
defur.fii  hares  pent  ab  eo>  D.  L.  30.  tit.  6.  1.  28.  And  with  us  in  a  late  cafe.  Lord  Chancellor  Lough- 
borough, in  fpeaking  on  this  fubjedl  is  rsported  to  have  faid,  "  I:  is  not  necefTary  in  this  cafe  to  difcufs,  whe. 
*'  ther  delivery  is  iiecefTary  in  ailcifes.  Perhaps,  it  might  not  be  diiiicult  to  conceive  that  fuch  a  gift  might 
"  be  by  deed  or  by  writing.  It  is  clear  it  could  not  be  by  mere  parol ;  becaufe  faying  '  I gi've,''  without  aa 
"  adf,  does  not  transfer  the  propel ty.  So  far  I  concur  with  the  rcafonirg  of  Lord  Hardwicke,  in  Ward 
*•  V.  Turner.  It  might  be  confideved,  if  the  cafe,  (hould  arife,  whether  there  would  be  any  objeftion  to 
"  a  fyrmal  deed.  I  llrould  think  it  not  within  the  jurifdiclion  of  the  eccle)laf*-ical  court,  and  that  the 
"  pr  "peity  lo  given  is  not  to  be  pofreifed  by  the  executor."  Tate  v.  Hilbert,  2  Vez.  jun.  120.  And  an 
inft.^nce  of  fuch  a  gift  by  deed  occuis  in  the  cafe  of  Johnfon  v.  Smith,  1  Vez.  314.     Indeed  a  devife  of 

lands  f  ems  to  be  nothing  elfe  but  a  conveyjnce  or  difpofition  mortis  cai-Jd.      1  Burr.  429. A  delivery 

to  a  third  perfon  to  hold  in  trnft  for  the  donee,  to  be  given  to  him  in  the  event  of  the  donor's  death,  was 
allowed  to  be  fufficiant  by  the  Irr.periaHaw,  D.  L.  39.  tit.  6.  I- S.  ^2.;  but  it  may  be  doubted,  whether 
it  would  be  fo  by  our  law,  by  reafon  cf  the  maxim,  donatio  psrjicitur  !>of-Jfi,r.c accipientis,  Jenk.  log.  ca.  9. 

whence  g  fts  with  us  have  the  femblar.re  of  centrafts. To  eftedluate  gifts  of  this  kind  the  Emperor 

Juftinian  required  the  teriimony  of  fivi  witnelTes,  Cod.  Lib.  8.  tit.  57.  1.  4.  a  caution  which  hath  been 
ihoughl  reaf  )n<.ble,  and  in  fome  degree  followed  by  our  own  cojrls.  Ward  v.  Turner,  2  Vez.  438.  j 
though  it  muft  be  admitted,  that  fuch  a  gift  has  been  fupported  upon  the  teftimony  of  only  one  witnefs, 
Will  V.  Chapmm,  2  Br.  Ch.  Rep.  612.— ^ — By  the  Roman  law,  every  thing  was  capable  of  being  the 
fubjeft  of  a  donation  tncnis  cauJd;  but  by  our  law  the  ncccffity  of  delivciy  excludes  all  thofe  things,  the 
pVopety  wherein  does  not  or  cannot  pafs  by  dcli\ery,  3  P.  Wms  357.  2  Vez.  436-7.;  though,  if, 
according  to  the  inclinati'jn  of  Lord  Loughborough's  opinion, J/z/r^,  luch  a  donation  may  be  cffedtual  by 
deed  or  writing  wichiut  livery.  It  feems  to  follow,  that  even  thofe  things  which  are  of  too  complex  a 
natuie  to  pafs  by  delivery,  fuch  as  the  whole,  or  refidue  of  perfonaleflatc,  may  be  fo  difpofed  of.J 

Cro  Jac.  If  one  by  his  will  in  writing  devife  a  certain  legacy  in  money, 

3+'"^'  and  afterwards  fay  to  his  executor,  /  have  by  my  luill  given  fuch 

Godb.  246.  particular  legacies^  I  luould  have  you  increafe  the  fame  to  fuch  a 
h^ix-v-de       fmiy  this  by  the  civil  law  is  termed  commiffum  fidei^  and  a  good 

eg  Car.  a.  c.  3.  and  tit.  Wills  and  Teflaments. 

aLeon.iig.  If  a  man  covenants  with  J.  S.  to  pay  him  20/.,  and  afterward* 
by  will  he  devifes  to  him  20  /.  in  difcharge  of  the  faid  covenant, 
this  is  not  a  legacy  fuable  in  the  fpiricual  court,  but  remains  ftill 
a  debt,  recoverable  at  common  law. 

But 


Slit  'li  A.  covenants  with,^^.  S.  that  he  will  pay  2o/.  a-plece  to  aLeon.ng. 
h.,  C,  and  jD.,  and  afterwards  he  devifes  20/.  a-piece  to  B.,  C,  Davies  and 
and  Z).,  in  difcharge  of  this  covenant,  thefe  are  good  legacies,  and  cafe  ■  & 
recoverable  in  tlie  fpiritual  colirt,  the  covenant  in  this  cafe  being  ■^'^e  infra^ 
with  a  ftranger,  and  therefore  B.,  C,  and  D.  have  no  remedy,  but  '^"""^  ^'^^* 
by  applying  as  legatees. 

(B)  Wliere  a  Legacy  (hall  be  faid  to  be  well  given  t 

And  herein, 

1.  What  Words  create  a  good  Bequeft* 

TjERE  v/e  muft  obferve,  that  although  in  grants  and  deeds  of  GodclfU. 
-■■  -*  gift  the  law  requires  a  fet  form  'of  words,  yet  in  laft  wills  ^?^'" 
and  teftaments,  which  are  prefumed  to  be  made  at  the  time  when 
the  teftator  is  imps  cojicilii,  the  law  regards  chiefly  the  intention 
of  the  teftator,  and  therefore  any  words,  which  manifeft  his 
intention  to  create  or  give  a  legacy,  will  be  fufEcient  for  that 
purpofe. 

As,  if  a  man  by  his  will  fays,  /  do  give,  bequeath,  devife,  order  Gddolph^ 
br  appoint  to  be  paid,  given,  or  delivered;   or,  My  nvill,  pleafure,  or  '^^Z^- 
deftre  is  (a),  that  he  JJjall  have  and  receive,  or  keep  or  retain  ;  or,  /  teftator  de^ 
difpofe,  or  ajfign,  or  leave  fuch  a  thing  to  fuch  a  one  ;   or,  Let  fuch  a  fire  his  cx- 

"  berfon  have  fuch  a  thins; ;  thefe,  or  the  like  words,  are  fufficient  to  ^"'°''  ^°, 
*     -^  1  1  n  g*^^  another 

create  a  good  beqUelt.  200/  with- 

out prefcvibing  any  time  of  payment,  it  is  a  good  bequeft.  Breft  V.  Offley,  i  Ch-  Rep.  246,  For  where 
the  proi:erty  and  the  perfon  are  afcertained,  recommeiuiatoiy  bcquefts  are  confidered  as  imfirative.  Hard- 
ing V.  Glyn,  I  Atk.  469.  Richardfon  v.  Cliapman,  i  Burn's  E.  L.  tit.  Bifhops,  p.  220.  5  Br,  P.  C. 
400.  Earl  of  Biiie  v.  Stuart,  5  Br.  1'.  C.  534.  Palmer  v.  Scribb,  2  Eq.  Ca.  Abr.  291.  Harland  r. 
Trigg,  I  Br.  Ch.  Rep.  142.  Wynne  v.  Hawkins,  W.  179.  Kowlan  v.  Nelligan, /J.  483.  Pierfonv. 
Garnet,  2  Br.  Ch.  Rep.  45.  230.     Malim  v.  Keighley,  2  Vez.  jun.  333.  529.] 

So,  if  the  teftator  fays,  I  depute  fuch  a  thing  to  A.  B.,  or,  I  af-  Godolph. 
Jignfuch  a  thing  to  C.  D.;  thefe  are  good  bequefts  or  legacies.         .^^.^' ^^"^ 

that  a  legacy  may  be  given  by  figns,  becks,  or  nods,  by  the  head,  hands,  or  eyes,  or  by  /hewing  a  pleafed 
or  difpleafed  countenance,  or  by  other  rrotian  of  the  body;  becav.fe  the  law  regards  more  the  meaning 
and  intention,  than  the  words  of  the  teftator.     Godolph.  282-3. 

So,  if  a  man  by  will  gives  loo/.  befides  the  cloak,  fe*c.;  this  l3  Godolph, 
a  good  bequeft  of  the  cloak,  ^'c.  as  well  as  of  the  loo/.  ^^*- 

So,  if  a  man  fays.  Out  of  the  loo/,   which  I  bequeathed  A.  I  give  Godolph* 
B.  50./.;  this  a  good  bequeft  of  the  50/.  to  B.,  becaufe  only  a  ^^a. 
falfe  demonftration  in  an  immaterial  circumftance,  which  fhall 
not  vitiate   the   legacy  -,  but  in  this  cafe  A.  takes  nothing ;  for 
words  of  diminution  (hall  never  be  conftrued  to  give  a  legacy  by 
implication. 

But  if  the  demonftration  be  totally  falfe,  as  If  the  teftator  faysj  GoJolpfe, 
/  bequeath  to  A.  the  100/.  ivhlch  I  have  in  my  chejl,  and  there  is  not  *^2- 
any  money  in  the  cheft,  the  legacy  is  void. 

If  the  teftator  fays  thus,  tf  my  fon  A.  marries  B.,  let  not  my  exe-  Godolph, 
cutor  give  him  loo/.  j  thefe  words,  on  ^.'s  not  marrying  j5.,  are  ^  ^' 
.  faid  to  be  fufficient  to  give  him  the  100/. 


54°  Ecgacieg* 

Godoiph.  If  a  legacy  be  given  by  the  teftator  to  the  Ton  of  on(i  who  U 

*  ^'  indebted  to  him,   and  the  teftator  add  thefe  words,  I  Jl)ould  or 

ivould  leave  him  more,  if  his  father  had  paid  me  what  he  onves  tne, 
it  is  htld,  that  if  afterwards  that  Ton  happens  to  be  his  father's 
executor,  he  is  by  tliefe  words  freed  from  .that  debt,  which  his 
father  owed  the  teftator. 
tVern.467.  If  there  be  a  devife  of  a  perfonal  thing  to  ^.  for  life,  direil- 
ing  hin)  at  his  death  to  give  it  to  B.;  this  amounts  to  a  devife  of 
the  ufe  of  it  only  to  ^.  for  life,  remainder  to  B. 
Novvian  V.  [A  teftator  made  a  teftamentary  paper  in  the  following  words: 

^g''^^"'       *'  ^  8^^^  ''"'^'  devife  unto  my  loving  wife  H.  N.  all  my  real  and 
Rep.^sj.     **  perfonal   eftate  -,   I   make  no  provifion  exprefsly  for  my  dear 
"  daughter  (the  plaintift"),  knowing  that  it  is  my  dear  wife's  hap- 
*'  pinefs,  as  well  as  mine,  to  fee  her  comfortably  provided  for; 
*'  but  in  cafe  of  death  happening  to  my  faid  wife,  in  that  cafe,  I 
'^  hereby  rcquell  my  friends  5.  and  H.  to  take  care  of,  and  ma- 
*'  nage  to  the  beft  advantage,  for   my  lovely  daughter  H.  N.,  all 
"  and  whatfoever  I  may  die  poflcfled  of."     The  executors  proved 
this  teftamentary  paper,  and  got  in  the  perfonal  eftate  of  the  tef- 
tator, to  the  amount  of  7,947/.  loj-.,  with  which  they  purchafed 
11,000/.  4 /)«?r  rt-w/.  annuities.     On  a  bill   filed  by  the  daKghter, 
praying,  that  the  whole  of  thefe  annuities  might  be  transferred, 
and  fecurcd  to  the  ufe  of  the  plaintiff,  fubjetl  to  the  life-eftate  of 
her   mother,  and    be    declared  to  belong,   fubjedl   to  fucii    life- 
intereft,  to  the  plaintiff.  Lord  Thurloive  dirccled  the  whole  fund 
to  be  transferred  to  the  Accountant-general,  the  whole  annual 
produce  to  be  paid  to  the  defendants  (the  mother  and  her  fecond 
hulband)  fo  long  as  they  Ihould  continue  to  maintain  the  plaintiff, 
■with  liberty  to  her  to  app'y,  if  they  fiiould  difcontinue  fuch  main- 
tenance.] 
aVern.  181.       A.  devifes  his  land  to  B.  in  fee,  paying  400/.  whereof  200/.  to 
D^f  afe"  "'  ^^  "^  ^^^  difpofal  of  his  wife,  in  and  by  her  laft  will  and  tefta- 
&  vide  '       mcnt,  to  whom  fhe  (hall  think  fit  to  give  the  fame;  thefe  words 
Hob.  9.        veft  an  abfolutc  intereft  in  the  wife,  fo  that  though  (lie  dies  in- 

teftate,  her  adminiftrator  fliall  have  the  200/. 
aVern.  513.       If  a  man  gives  legacies  to  his  children,  to  be  paid  at  twenty-one 
or  marriage,  and  if   any   of   them    die    before    twenty-one    or 


Tho-mas  ard 

Th 


omas. 


(fl)  But  U  marriage,  the  legacy  of  fuch  child  to  be  difpofed  of  to  two  or  more 

an  executor  of  the  children  then  living,  in  fuch  manner  as  his  wife  (whom  he 

has  H general  j^.^j^^j;  executrix)  (liall   think    fit,   and  one  of  the  children  dies 

diftribuie  a  Under   age,  and  unmarried,  the   mother   {o)  may  appoint  fuch. 

fum  of  mo-  legacy  to  any  one  of  the  other  children,  and  it  will  be  good. 

ney  am'^^igtt 

children  at  discretion,  and  he  rr.akes  an  unreafonable  or  indifcrcet  difpofuion,  it  vvill  b«  controlled  in 
a  couit  of  equity.      2  "-em.  513.  As,  where  a  n)an  hjviug  two  daughters,  one  bv  a  former  wife, 

«nJ  anotlier  by  a  fecond  wife,  devifed  his  eftate  to  his  wife,  to  be  diflributed  between  his  daughters  as 
his  wife  /hould  think  fit,  and  fhe  having  given  icoo/.  to  her  own  daughter,  and  but  loo/.  to  the 
O'.hsr,  the  court  decreed  an  equal  diilribution.  Vctn.  355.  Cragrave  snd  Period  ;  &  •vide  z  Vern.  421, 
S.  P.     [Alexander  v,  Alexander,  a  Vez.  640.     Menzey  v.  Walker,  Ca.  temp.Talb.  72.  S.  P.J 


c  Chan.  Ca.       If  a  man  devife  40  /.  to  be  paid  J.  S.,  by  liim  to  be  difpofed  of 

iqS. 

tiji  and 


iqS.    Mar-  j^^  |-^^j^  manner  ss  the  teftator  (hould,  by  a  private  note,  acquaint 


Clerk. 


hint 
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him  with,  and  die  without  fuch  appointment,  this  is  faid  to  be  a 
good  bequeft  to  the  party. 

But  it  has  been  held,  if  //.  by  will  gives  a  houfe  at  F.  to  B.  his  3  P.  Wms, 
wife  for  life,  and  declares  that  he  will  difpofe  of  the  goods  a;^,;  '*°-  '^""' 
furniture  in  that  houfe,  after  the  death  of  B.^   by  a  codicil,  and  Davris  and 
makes  5.  refiduary  leiratee  of  all  the   rtfidun  of  kis  perfonal  ejiafe  T?e:\ci  c^ aL 
ivhatfoever  fiot  before  difpojed  of  or  referved  to  he  difpofed  of  by  his  ^"^^'="^* 
codicil^  then  makes  two  codicils,  but  takes  no  notice  of  the  goods 
and  furniture  in  the  houfe  at  F.y  and  makes  his  wife  one  of  his 
executors,  that  the  wife  fhould  not  have  the  abfolute  intereft  in  the 
goods  and  furniture  in  the  houfe  at  F.,  but  that  it  fnould  be  diftri- 
buted  after  her  death  as  an  undifpofed  intereft,  and  flie  to  have 
her  widow's  part  thereof  only. 

If  one  devife  his  land  for  payment  of  his  debts  and  legacies,  aVern.  153. 
and  devife  400  /.  a-piece  to  two  of  his  fi  l:ers,  and  to  his  tnird  as  ^''"eham 
much  as  his  executor  fliall  think  fit :  the  third  fhall  have  400  /. 
alfo,  and  be  made  equal  to  her  other  fillers,  if  the  ellate  will 
hold  out. 

2.  What  fliall  be  a  fufficient  Defcription  of  the  Perfon  to  take. 

It  feems  agreed,  that  if  a  man  devifcs  legacies  to  all  his  children  Dyer,  177. 

and  grandchildren,  that  this  extends  only  to  thofe  who  were  /;;  ejje  ^°^  ^''^* 

at  the  time  when  the  will  was  made,  for  then  the  will  fpcaks,  and  pre'ced.* 

none  born  after  are  to  be  let  in,  unlefs  there  had  been  future  words  ^han.  470. 

in  the  will,    to  all  his  chil4ren  or  grandchildren  which fJjould  he  born  '  ^'  ^'"** 

*r  be  living  at  his  death.  2  Vez.  84. 

But  in  2  \'ern.  105.  where  a  man  devlfed  ^cl.  a-piece  to  all  the  children  of  his  fifter ;  it  is  there  faid  to 
liave  been  decreed,  that  a  child  born  after  the  will,  and  before  the  death  of  the  teftator,  fliould  take,  the 

word  children  comprehending  all. 

[A  refidue  of  perfonal  eftate  was  bequeathed  to  the   teftator's  Webb  v. 
brother  H.  and  all  his  children,  to  be  divided  amongft  them,  fhave  '^^^^■'  p''- 
and  fliare  alike  :  H.  had  feveral  children  ;  the  teftator  dies  ;  and  fix  -,„  j  v-^z. 
months  afterwards  another  child  is  born.     Lord  'Talbot  held,  that  u:. 
this  child  could  not  take, 

A  teftator  bequeathed  2000/.  to  all  the  children  of  his  nephew  Haiev.Haie^ 
J,H.,  who  fhould  be  living  at  the  death  of  J.;  and  aft^ra-ards  ^.^'j°.".f,* 
bequeathed  the  moiety  of  the  refidue  of  the  perfonal  eftate  to  all 
the  children  of  J.  H.,  payable  at  21  or  marriage.  The  queftion 
was.  Whether  children  born  after  the  death  of  the  teftator  could 
take  ?  And  the  court  were  of  opinion  that  as  to  the  2000/.  they 
Ihould,  if  born  before  the  death  of  A.,  upon  the  particular  words 
of  the  will ;  but  as  to  the  refidue,  thofe  only  who  were  living  at 
the  death  of  the  teftator  could  take. 

A  teftatrix  devifed  lands  to  truftdts  in  trufl:  to  fell  for  payment  Heath  v. 
of  her  debts,  and  gave  all  the  refidue  arifing  by  fuch  falf,  and  Atk.!i2f 
all  her  perfonal  eftate  among  all  the  children  refpeclively,  male 
or  female,  of  her  brother  and  fifter  H.  They  had  only  four 
children  at  the  time  of  making  the  will,  and  after  the  death  of 
the  teftatrix,  another  was  born.  Lord  C.  B.  Parker,  fitting  for 
Lord  Chancellor,  held,  that  this  after-boru  child  was  not  entitled 
to  any  (hare  under  the  will, 

Z  3  A  teftator 
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A  teftator  gave  a  legacy  of  3000/.  to  lils  daughter  ^.  vi  ife  of 
C  for  the  ufe  of  her  younger  children,  to  be  by  her  diftrlbuted 
among  them  in  fuch  manner,  (hares,  and  proportions,  as  fhe  fliould 
think  fit ;  and  if  no  appointment  lliould  be  made  by  her,  then 
equally  to  be  divided  between  her  younger  children,  and  to  fur- 
vive,  if  any  of  the  children  died  under  age  or  unmarried.  The 
quelHon  was.  Whether  the  legacy  {hould  be  for  thofe  younger 
ciiildren  only,  whom  the  tcftator's  daughter  had  at  that  time  by  that 
hufband  ;  or,  whether  the  younger  chih'ren  by  any  future  huf- 
band  (hould  alfo  take  .'*  By  Lord  Hardwicke^  As  to  any  children 
that  may  be  born  of  a  fecond  marriage,  they  could  not  be  in- 
tended :  for  the  daughter  Iraving  four  children  by  C.  at  the  mak- 
ing of  tlie  will,  if  after  his  death  (he  married  a  fecond  h.ufband, 
having  a  great  eftate  fettled  on  the  eldefl:  fon  of  that  marriage, 
that  fon  within  the  defcription  of  a  younger  child  would  be  con- 
trary to  the  intent.  But  the  words  could  not  take  in  the  children 
born  fubfequent  to  the  making  or  death  of  the  teftator,  being  a 
prefent  legacy.  It  might  be  ditTerent  had  he  given  it  to  her  for 
life,  and  afterwards  to  her  younger  children  j  becaufe  then  it 
would  be  contingent,  and  a  devife  over  :  but  here  it  is  preftrnt  \ 
and  the  fame  as  if  he  had  faid,  equally  to  be  divided,  unlefs  flie 
appoints  ;  being  a  vefled  intercd  and  immediate  gift  to  them, 
fubje<5l  to  the  power  of  variation  given  to  the  mother.  Nor  does 
the  claufe  of  furvivor(hip  make  any  difference,  being  ftiil 
vefled.  This  legacy  then,  both  in  the  intent  and  words,  ia  prefent 
to  them,  and  not  to  be  extended  to  thofe  born  after  his  death  ; 
and  it  can  only  n:can  children  living  at  tlie  making  of  the  v/iil  \ 
or,  at  fartiieil,  at  the  death  of  the  teflator. 

W.  H.  bequeathed  200/.  to  the  younger  child  of  his  fon  IV.y 
or,  if  more  than  one,  then  to  fuch  younger  children,  equally  to 
be  divided,  and  to  be  paid  at  their  refpetlive  ages  of  21,  and  if 
any  die  before  21,  then  to  furvive  to  the  others-,  ar.d  :or  want  of 
fuch  younger  child  or  children,  or  their  not  attaining  21,  then  the 
200/.  to  go  to  the  cldtft  child  of  his  fon  ^/^.,  to  be  paid  at  21. 
Two  of  the  daugliters  were  born  in  the  life  of  tlieir  grandfather, 
and  both  came  of  age  ;  and  the  qui-dion  was,  Whether  a  daugh- 
ter born  after  the  teftator's  death  (liculd  be  let  in  for  a  third 
equally  with  them  .?  Ami  the  Matter  of  the  Rolls  held,  that  (lie 
fhould  not,  for  that  in  this  cafe,  the  provilloii  was  exprefsly  ap- 
pointed to  be  paid  at  21,  and  therefore  it  mud  be  conftrued  to  be 
vefted  in  thofe  living  at  the  death  of  the  teflator,  and  cannot  go 
farther. 

A  teftator,  after  feveral  legacies,  gave  to  the  children  of  his 
niece  A.  J.  the  remainder  and  refidue  of  his  eftate,  which  he  di- 
recled  to  be  paid  into  a  bank  or  ftock,  and  the  intereft;  to  be  paid 
yearly  for  fuch  learning  as  that  fum  would  defray,  and  at  the 
age  of  20  years  to  be  divided  equally  between  them,  and  if  die 
had  only  oiie  child,  it  ftiould  have  the  whole  ;  but  if  his  niece  had 
no  childrtii,  the  intereft  was  to  be  paid  to  her  or  her  hufband 
during  the  term  of  feven  years,  and  then  the  whole  fum  was  to 
be  delivered  to  her  or  her  hufband.   A.  I.  had  four  children  living 

at 
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at  the  death  of  the  teftator,  and  after  his  death,  had  a  fifth  child 
born.  Lord  Camden  v/as  dear  of  opinion,  that  the  intereit 
veiled  at  the  death  of  the  teflator,  being  given  per  verba  de  pra.- 
fe/iti ;  and  that  the  after-born  child  was  excluded. 

A  teilator  devifed  all  his  goods  and  chattels  to  J.  C.  and  J.  H.  Ro!>errs  t. 
to  be  fold  to  pay  his  debts,  and  the  overplus  (if  any)  to  be  em-  ^''g'^^nj    ■.■> 
ployed  to  the  beft  ufe  of  their  children  begotten  by  the  teftator's  Re^p'! -^2* 
daughters  M.  C.  and  E.  H.  equally  to  be  divided  between  them.  nou.  ^ 
The  Chancellor  held,  that  the  divifion  was  to  take  place  at  the 
teftator's  death,  and  therefore  that  all  children  born  in  the  life- 
time of  the  teltator  took,  but  not  thcfe  born  after  his  death. 

E,  P.  gave  her  real  eftates  to  truftees  for  500  years,  upon  truft.  Singleton  v. 
for  raifing  200/.  for  better  fecuring  her  debts  and  other  purpofes,  Singleton, 
with  remainder  to  truftees  for  1000  years,  in  truft,  to  repay  the  Re'lj'-^z* 
200/.  and  raife  annuities,  and  fubject  to  the  terms  fiie  gave  the  note.  ^ 
eftate  to  all  and  every  the  child  aiid  children  of  her  brother  T.  G. 
and  the  heirs  of  the  body  and  bodies  of  fuch  child  or  children,  as 
tenants  in  common,  if  more  than  one,  in  equ.il  proportions;  and. 
in  cafe  of  failure  of  ilTue  of  the  bodies  of  fuch  child  or  children 
whofe  ifllie  (hould  fo  fail,  to  every  the  remaining  child  or  chil-, 
dren  of  the  faid  IT.  G.  and  to  the  heirs  of  the  body  and  bodies  of 
all  and  every  fuch  child  and  children,  if  more  than  one,  to  take  as 
tenants  in  common ;  and  if  there  fliould  be  a  failure  of  iflue  of - 
all  fuch  children,  or  if  there  fhould  be  but  one  fuch  child,  then 
to  fuch  remaining  or  only  child ;  in  default  of  fuch  iffue,  to  her 
brother  T.G.  for  life,  with  remainders  over.     And  (he  directed 
the  remainder  of  her  perfonal  eftate  to  be  placed  at  intereft,  and 
fubjedl  to  annuities,  flie  gave  it  to  all   and  every  the  child  and 
children  of  her  brother  T.  G.  who  fhould  livedo  attain  2t,  fuch 
children,  if  more  than  one,  to  take   equally,  if  only  one,  then 
fuch  only  child  ;  and  if  there  ihould  be  no  fuch  children,  or  none 
who  fhotild  attain  21,  then  ihe  defired  her  perfonal  eftate,  and 
the  rents  and  profits  of  her  real  eftate,  to  be  diftributed  amon^ft; 
her  next  of  kin.     T.  G.  had  two  children,  R.  and  E.,  bom  before 
the  death  of  the  teftatrix,  and  three  children,  5.,  T ,  and  E.y  born  ^  • 

after  her  death.  A  bill  was  brought  by  the  daughter  of  S.^  one 
of  the  after-born  children,  who  died  before  21,  claiming  the  be- 
nefit of  her  mother's  fuppofed  fliare  of  the  real  eftate  of  the  tefta- 
trix, as  heir  of  the  body  of  her  mother.  Lord  Tkurloiue  was  of 
opinion,  that  there  was  no  point  of  time  in  this  cafe  to  which  the 
words,  all  and  every  the  child  and  children  of  T.  G.  could  be  con- 
fined, except  the  death  of  the  teftatrix,  and  therefore  determined, 
that  the  plaintiff's  mother  5,,  v/ho  was  born  after  the  death  of  the 
teftatrix,  could  have  no  fliare.  - 

G.  L.  bequeathed  to  his  v/ife  Al.  L.  the  refidue  of  his  real  and  Ayton  y, 
perfonal  eftate  for  life;  and  after  her  death,  he  gave  the  fame  to  ^-^'°"» 
the  children  of  Mr  John  Ayton  and  his  wife  Jane^  to  be  equally 
divided  between  them  the  faid  Jafie  Ayton''',  children,  and  not  any 
children  of  any  other  marriage  by  either  party.  At  the  death  of 
ihe  teftator  and  his  widow,  J.  A.y  S.  A.y  and  AT.  A.  (fince  dead) 
were  the  only  children  of  John  and  Jane  Ayton,  then  born  j  but 

Z  4  they 
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they  had  afterwards  tluce  other  chlkhcn;  Sir  L.Kt'iiyon  declaredj 
that  the  intcrell  in  the  refidue  of  the  teftator's  pcrfonal  ellarc 
veiled  abfolutely  in  the  three  children  of  J^'kn  and  Jane  Aytotty 
who  came  into  ejfe  during  the  Hfe  of  M.  Z.,  and  that  thofe  born 
after  were  not  entitled  to  a  (hare. 
Hughes  V.  A  teftator  difpofed  of  a  relidue  upon  trud  to  apply  the  rents 

*^"shei,  3nd  profits  of  his  houfes  in,  ^c.  and  the  dividends  of  his  money 
^ep\j,"  in  the  publick  funds,  and  all  other  his  pcrfonal  eftate  for  the 
maintenance  and  education  of  all  the  children  of  his  three  daugh- 
ters, until  the  youngeil  of  fuch  children  fliculd  attain  21  ;  and  in 
cafe  of  the  death  of  any  of  them  before  the  youngefl  fhould  at- 
tain 21,  who  fhould  have  been  married,  and  fliould  have  at  his 
or  her  deceafe  a  child  or  children,  he  direded,  that  fuch 
child  or  children  fhould  be  entitled  to  the  fame  {hare  which 
their  deceafed  parents  would  have  received  in  cafe  they  had 
refpe(9:ively  lived  till  the  youngefl  of  fuch  child  or  children  Ihould 
have  attained  21  ;  and  when  fuch  youngeft  child  (hould  have  at- 
tained 21,  then  teftator  gave  one  full  and  proportionable  fhare  of 
the  capital  thereof,  to  the  proper  ufe  of  fuch  his  faid  grandchil- 
dren as  fliould  be  then  living,  and  the  child  or  children  of  fuch 
as  fliould  be  dead.  The  queftion  was.  Whether  the  plaintiffs, 
who  were  the  children  of  teftator's  three  daughters  born  at  the 
time  of  his  deceafe,  were  to  take  exclufively  of  the  defendants, 
■who  were  born  after  his  death  ?  Lord  Thurloive  held,  that  the  gift 
was  confined  to  the  death  of  the  teftator. 
iriner  V.  A  teftator  gave  a  legacy  to  the  children  of  his  late  ftjler  M.  C, 

^T/'ch       ^^  '^'^  ^^^^  °^  ^^^  ^'^"''  *^^^^  ^^^^  ^^"^^^  children  of  M.  C.  living. 

Rep? 653.     but  one  of  them  afterwards  died  in  the  lifetime  of  the  teftator.    It 

was  contended,  that  one-third  of  the  legacy  given  to  the  children 

of  M.  C.  lapfed  into  the  refidue.    But  the  Mafter  of  the  Rolls,  Sir 

R.  P.  Ardeti,  was  of  opinion,  that  by  the  words  children  of  M.  C. 

■were  meant  fuch  perfons  as  fhould  be  children  at  the  death  of  the 

teftator,  though  M.  C.   was  dead  at  the  date  of  the  will,  and 

decreed  accordingly. 

Haughtnn  T.  H.  gave  a  legacy  of  500/.  to  be  paid  to  his  grandfon  T.  P., 

'''a±"TI  *^^  ^°"  °^  M.P.,  if  he  lived  to  be  21,  and  in  cafe  he  fhould  die 

■  ■'*^'  before,    then  to  the  other  child  or  children  of  his    daughter, 

equally,  arriving  at  fuch  age.     T.  P.  the  grandfon  died  under  the 

age  of  21  years,  and  there  being  no  child  or  children  of  M.  P. 

living  at  the  teftator's  death,  it  was  inlifted,  that  the  500/.  ought 

not  to  be  raifed  for  after-born  children,  but  funk  into  the  refidiaim 

of  the  teftator's  eftate  for  the  benefit  of  the   refiduary  legatee. 

But  by  Lord  Hanhvicke — It  is  plain  the  grandchildren  born  after 

the  teftator's  death  are  entitled,  for  as  they  were  not  in  ejft  in  his 

lifetime,  the  teftator  muft  have  had  in  his  view  future  children 

of  his  daughter. 

Maddlfon  A  teftator  gave  a  legacy  of  300/.  to  the  children  of  his  fifter 

'^'y'^f'^'    5.  to  be  paid  by  his  executor,  and  equally  divided,  fhare  and  fhare 

alike,  at  their  refpeclivc  ages  of  21  or  marriage,  with  intcreft  at 

4  per  ce-rit.y  and  failing  the  fhare  of  any,  to  the  furvivors ;  and 

failing  the  fhare  of  all,  to  his  lifter  G.     The  queftion  was.  In 

whom 
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whom  this  legacy  fliould  veft,  whether  in  the  only  child  of  5. 
alive  at  the  making  of  the  will,  or  alfo  in  thofe  fince  born  or  to 
be  born  ?  Lord  Hardnviche  thought  it  was  meant  for  the  benefit 
of  all  the  children  S.  fhould  have  ;  for  the  teflator  knowing  {"n^ 
had  but  one  then,  has  yet  given  it  to  children,  and  has  pointed 
out  furvivors ;  and  gives  it  over  to  another  branch  of  the  family  j 
which  he  could  not  mean,  till  all  failed. 

A  woman  devifed  to  the  fon  and  two  daughters  of  her  nephew  Elllfon  «• 
F.  E.  ID  /.  a-piece  by  name  ;  then  gives  300 /.  to  E.  P.  to  be  paid  ^y^'^' 
at  her  age  of  21,  or  marriage  ;  and  intereft  in  the  mean  time  for 
her  maintenance  and  education  ;  but  if  (he  died  before  21  or 
marriage,  then  to  the  younger  children  of  her  nephew  P.  J5., 
equally  to  be  divided  between  them.  Some  of  the  younger  chil- 
dren were  born  before,  fome  after  the  making  of  the  will,  and 
fome  after  the  death  of  the  teftatrix.  Lord  Hardivicke  thought, 
that  the  teftatrix  meant  that  the  legacy  (hould  be  divided  when  it 
vefted,  and  therefore  fliould  go  to  fuch  as  fliould  be  younger 
children  at  the  death  of  E.  P.  before  2 1  or  marriage. 

W.  A.  devifed  his  real  eftate  to  truftecs  and  their  heirs  to  the  Bartlett*. 
ufe  of  H.  his  daughter,  for  life,  with  remainder  to  the  heirs  of  ^"^'/f"' 
her  body  ;  and  after  her  deceafe  without  iflue,  in  truft  to  fell,  and  j  Br.  CJu 
to  divide  the  money  equally  between  all  and  every  the  children  of  Rep.  530. 
his  fifter  E.  the  wife  of  B.,  and  of  his  fifter  M.  the  wife  of  J.y  at  "»^^*  ^•^» 
their  refpetlive  ages  of  21.     The  fifters  had  each  of  them  feveral 
children  born  in  the  lifetime  of  the  teftator ;  and  E-  had  a  daugh- 
ter born  about  eleven  months  after  the  teftator's  death,  but  in  the 
lifetime  of  H.  his  daughter,  who  afterwards  died  without  iflue. 
The  queftion  was,  Whether  fuch  after-born  daughter  was  entitled 
to  a  fliare  of  the  money  ?  And  Sir  Tbo.  Clarke^  Maft:er  of  the 
Rolls,  feemed  very  clearly  of  opinion,  that  flie  was  entitled.     He 
obferved,  that  all  cafes  of  this  kind  depend  upon  their  own  peculiar 
circumftances :  that  this  is  the  cafe  of  a  truft,  where  the  court 
will  be  more  liberal  in  making  a  conftru£lion,  than  in  the  cafe  of 
a  legal  eftate :  that  as  the  children  are  not  named,  there  does  not 
appear  to  be  any  predilection  :  that  the  teftator  defcribes  his  fifters 
as  being  then  wives  :  that  the  words  ufed  are  as  general  as  pof- 
fible,  viz.  all  and  every  the  children  :  and  that  this  is  to  be  con- 
fidered  as  a  devife  of  money,  and  nothing  could  veft  at  the  tefta- 
tor's death,  but  it  is  a  difpofition  of  a  remote  intereft,  after  the 
death  of  H.  without  iflue. 

A  teftator  devifed  the  refidue  of  all  his  real  and  perfonal  eftate  Baldwin  v. 
to  truftees  for  the  ufe  of  the  heirs  male  of  J.  J.i  in  default  of  fuch  ^^""' 
ifl"ue,  to  the  ufe  of  the  heirs  male  of  R.A.;  and  in  default  of    °*P'3°9' 
l-uch  iflue  male,  to  the  ufe  of  all  and  every  the  grandchildren  of 
J.  A,  and  S.  M.  as  tenants  in  common.    By  a  codicil  of  the  fame 
date  with  the  will,  he  diredled  the  truftees  to  pay  the  intereft  and 
produce  of  his  real  and  perfonal  eftate  to  his  wife  5.  A,  and  to 
the  faid  J.  A.  and  S.  M.  during  their  lives,  with  furvivorlhip. 
Eight  grandchildren  were  alive  at  the  date  of  the  will ;  a  ninth 
was  born  before  the  teftator  died  :  twelve  more  were  born  after 
his  deceale  j  and  all  in  tlie  lifetime  of  R,  A.^  who  died  without 

iflTue. 
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iffue.     It  was  holden,  that  as  the  twenty-one  grandchildren  were 
all  alive  at  the  death  of  R.  A.y  all  were  equally  entitled. 

A  tellatrix,  having  given  by  her  will  feveral  annuities,  gave, 
after  the  deceafe  of  the  annuitants,  50/.  each,  to  the  children  of 
D.  R.~D.  R.  had  then  feven  children,  and  he  had  alfo  a  daugh- 
ter born  after  the  death  of  the  teftatrix,  but  in  the  lifetime  of  the 
furviving  annuitant.  Lord  Thurloive  decreed,  that  this  after-born 
child  muft  be  let  in  to  take. 

A.  N.  devifed  her  real  eflate  to  truftees,  upon  trufh  to  permit  her 
nephew  T.  C.  to  receive  the  rents  for  his  life,  and  after  his  death 
to  fell  the  eftate,  and  divide  tlie  money  among  all  and  every  the 
child  and  children  of  T.  C.  at  the  age  of  21.  She  alfo  gave  her 
perfonal  eftate  to  the  fame  truflees,  in  truft  to  divide  the  fame 
between  all  the  children  of  her  faid  nephew  at  the  age  of  2r  ;  flie 
directed  her  nephew  to  maintain  the  children  oiit  of  the  rents  and 
profits,  and  gave  the  truftees  power  to  npply  any  part  of  the  in- 
tereft  of  the  perfonal  eflate  for  the  maintenance  of  the  children. 
The  queflion  being.  Whether  a  child  born  after  the  death  of  the 
teftatrix  was  entitled  to  a  fliare  of  her  eflate  ?  Sir  T.  Sewell  held 
that  flie  was  :  he  faid  that  this  is  the  cafe  of  a  trufl  j  that  there  is 
nothing  to  confine  it  to  children  born  in  the  lifetime  of  the  tefta- 
trix,  and  the  interefl  is  a  future  one.  Here  is  no  direction  what 
is  to  become  of  the  intereft  of  the  perfonal  eftate  ;  but  there  is  a 
direction  to  apply  any  part  for  maintenance.  This  is  a  flrong  ad- 
dition to  the  caie  o[  Bart/eil  V.  HoIIi/Iff  fjhpm);  the  perfonal  is 
immediately  the  property  of  the  children,  though  not  immediately 
given  to  them ;  if  it  were  a  pov/er  to  apply,  the  intereft  would 
be  unneceflary.  The  children  are  to  have  the  interell  with  the 
principal,  except  what  is  applied  under  the  power. 

5.  i).  gave  5000/.  to  purchafe  flock,  the  Intereft  to  AI.  for  life, 
then  to  the  teftator's  brother  TV.  D.,  at  his  deceafe,  to  the  tefta- 
tor's  godfon  S. ;  and  at  bis  deceafe^  if  before  he  is  of  age,  to  be  di- 
vided amotig  his  brothers  equally.  S.  the  teftator's  godfon  died  in 
the  lifetime  of  his  father  W.  D.  and  in  the  lifetime  of  the  tefta- 
tor,  leaving  at  the  time  of  his  death  two  brothers,  who  were  the 
two  only  fons  of  IV.  D.  at  the  date  of  the  will,  and  at  the  time,  of 
the  teftator ;  but  he  had  another  fan  A.  D.  born  fome  time  after- 
wards. Lord  Thurloive  was  of  opinion,  that  he  was  obliged  to 
fay  the  words  in  the  bequeft  of  5000/.  to  the  brothers  of  S.  were 
not  confined  to  thofe  who  were  his  brothers  at  the  time  of  making 
the  will :  that  the  teftator  muft  have  had  in  contemplation  other 
fons  coming  into  being  ;  that  his  intention  appeared  to  be  to  make 
an  aggregate  defcription  of  a  part  of  the  family  of  JV.  by  the 
name  of  brothers  of  S.  as  if  he  had  ufed  the  words  male  children 
of  TV.  J  that  he  made  ufe  of  the  word  brothers  merely  by  relation 
to  the  antecedent,  the  name  of  iS.  ufed  in  the  former  part  of  the 
bequeft,  and  that  he  could  not  otherwife  have  defcribed  the  fons 
of  IV.  but  by  a  circumlocution.  He  therefore  declared  that  A., 
being  born  before  the  time  of  the  diftributlon  of  the  fund,  was 
entitled  to  a  Ihare  of  the  5000/. 

A  teftatot 
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A  teflntor  gave  to  the  children  of  his  fifter  J.  G.  wife  of  T.  G.  Giimore ». 
350/.  with  intereft  for  the  fame,  to  be  paid  them  refpe£tively  in  ^'^X'"'^"' 
equal  (hares  and  proportions  as  they  fhould  refpedlively  attain  21  j  Rep.'rSxl 
and  in  cafe  any  of  tliem  fhould  die  under  21,  then  their  (hare 
fhould  go  to  the  furvivors  and  furyivor.     At  the  death  of  the  tef- 
tator,  y,  G.  had  two  children,  the  plaintiffs  ;  (lie  had  afterwards 
another  child  :   the  plaintiffs  were  both  infants  ;  and  the  court 
was  of  opinion,  that  the  youngeft  child,  being  born  during  the 
infancy  of  the  other  two,  though  after  the  death  of  the  teftator, 
might  be  entitled  to  a  ihare.] 

If  a  man  devife  the  furplus  of  his  eltate  to  his  grandchildren  aVers.  719. 
living  at  his  death,  grandchildren  born  after  his  deceafe  (hall  not  Mufgrave 
take  it;  for  if  he  had  fo  intended  it,  he  would  not  have  reflrained  ^"   ^"^' 
it  to  children  living  at  his  death. 

[A  teftator  left  20,000/.  to  his  executors,in  truft  to  difpofe  there-  Bennett  v. 
of  in  fuch  proportions,  ^c.    as  they  (hould  think  fit,  amongft  f^onywood, 
fuch  of  the  teftator's  relations  as  fhould  not  be  worth  2000/.,  and     "*   •  7°  • 
(hould  apply  within  two  years  after  his  (the  teftator's)  death.     A 
claim  was  made  on  behalf  of  a  child  born  after  the  death  of  the 
teftator,  who  was  of  confanguinity ;  out  fuch  child,  though  i/i  ventre 
fa  mere  at  the  teftator's  death,  was  holden  not  to  be  within  the 
defcription. 

So,  it  was  determined  by  Sir  Z,.  Keiiyo?i,  when  Mafter  of  the  Cooper  v. 
Rolls,   that  a  child,  in  vefitre  fa  mere,  fliould  not  take  under  a  f°f''«*> 
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bequeft  to  the  children  of  A.  living  at  the  death  of  the  teftator.  Rep.63.* 
But  in  a  fubfequent  cafe  of  a  fimilar  devife,  Lord  Thurloive  faid,  Clarke  v. 
that  though  he  admitted  the  child  not  to  be  within  the  ftrid:  mean-  ^'^^^» 
ing  of  the  words  ;  yet,  the  folid  ground  of  conftru(flion  is  to  con- 
fider  whether  fuch  a  child  is  not  within  the  intention  of  the  tefta- 
tor to  provide  for  all  the  children  of  A.?    His  lord(hip  added,  he 
would  talk  to  his  Honour  on  the  fubje£l,  and  if  he  perfifted  in 
his  opinion,  the  queftion  muft  go  to  law.     It  is  to  be  prefumed  2  h.  bi. 
that  his  Honour  did  perfiil  in  his  opinion,  for  the  queftion  did  go  to  399-  anJ 
law,  and  the  court  of  Common  Pleas  determined  in  favour  of  the  L^"'''""* 
pofthumous  child. 

One  devifed  the  furplus  of  his  eftate  to  his  children  and  grand-  Northey  t.^ 
children.     It  was  holden,  that  a  grandchild  in  ventre  fa  mere  at  ^"^p"^' 
the  teftator's  death  (hould  not  take  ;  but  it  was  at  the  fame  time  3^/.    t-jjJj 
faid,  that  if  a  devife  were  to  my  children  and  grandchildren  living  apofthu- 
at  my  death,  a  child  in  ventre  fa  mere  might,  in  fuch  cafe,  be  fo  far  ?"°"5 ':hild 

J    J  L      1      1      1  1-    •  K  Within  a 

regarded  as  to  be  looked  upon  as  livmg.  provifion  in 

a  fecrlement  for  fuch  childien  of  the  marriage  as  (hould  be  living  at  the  death  of  the  father,  fee  Miller 
V.  Turner,  i  Vez.  85.     Beale  v.  Beale,    i  P.  Wms.  244. 

So,  where  one  devifed  his  eftate,  in  cafe  he  Jljould  leave  nofon  at  Burdet  v. 

the  time  of  his  death,  to  F.  H.,  and  died  leaving  his  wife  privement  ^°^^^°^* 

enfietit  with  a  fon  ;  this  pofthumous  fon  was  adjudged  to  be  a  fon  .gg*     "^ ' 
living  at  the  death  of  F.  H.,  and  therefore  the  devife  to  F.  H. 
did  not  take  place.] 

If  one  devife  the  furplus  of  his  perfonal  eftate  to  the  children  of  2Vern.405. 

A.  and  B.y  and  neither  of  them  have  a  child  at  the  time  of  making  Y^^''^'  =»"d 
the  will,  or  the  death  of  the  teftator,  the  devife  is  executory,  and    "   "''" 

(hall 
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fliall   extend  to   any  children  that  A.  and  B.    fliall   nfterwar(1% 
have ;  and  the  children  of  each  fhall  take  per  capitUy   and  not  per 
Jlirpes(a)y  they  claiming  in  their  own  right,  and  not  as  reprefent- 
ing  their  parents. 

[A  teftator  bequeathed  the  furplus  of  his  perfonal  cftate  equally 
to  his  fon  James  and  to  his  fon  Pders  cliildien,  to  his  daughter 
Traverfe  and  to  his  daughter  Jf^ebb's  children,  and  his  daughter 
Man.  At  the  making  of  the  will  the  teftator's  fon  Peier  was  dead, 
leaving  feveral  children,  the  teftator's  daughter  Wehb  was  living, 
but  her  hufband  was  in  low  circumftances,  and  had  been  twice  a 
bankrupt,  and  therefore  the  teftator  by  his  will  made  fome  provi- 
fion  for  her  feparate  ufc.  The  qucflion  was.  How  thefe  children 
and  grandchildren  fhould  take,  whether  per  Jlirpes  or  per  capita? 
Lord  A7/;^  at  firft  feemed  inclinable  that  the  grandchildren  fhould 
take  per  Jlirpes  only  ;  yet  at  length  h;^  decreed,  that  the  teftator's 
fon  Jamesy  and  the  children  of  the  teftator's  deceafed  fon  Peter 
and  his  daughter  Traverfe,  and  the  children  of  his  daughter  Webb^ 
and  his  daughter  Man,  (being  in  all  fourteen  In  number,)  fiiould 
each  of  them  tz\i.c  per  capita,  as  if  all  the  grandchildren  had  been 
named  by  their  refpe£live  names ;  J.i;i  that  the  grandchildren 
could  not  take  according  to  the  ftatutc,  or  in  allufion  thereto,  for- 
afmuch  as  the  teftator's  daughter  Webb  was  living,  and  fo  her 
children  could  not  reprefent  her ;  and  to  determine  that  the  grand- 
children ihould  take  per  Jiivpes  would  be  to  go  too  much  out  of 
the  will,  and  contrary  to  the  words,  when  the  meaning  of  the 
teftator  might  be  according  to  the  words,  and  that  meaning  a  rea- 
fonable  and  fenfible  one. 

One  Hole  bequeathed  500/.  to  the  relations  of  E.  H.,  to  be  di- 
vided equally  between  them.  Although  this  bequeft  is  confined  to 
fuch  relations  as  would  take  by  the  ftatute  of  diftributions;  yet 
v^ord  f?vj//>'  Lord  X/;/^  determined,  that,  as  the  teftator  had  diiedled  the  500/. 
n-xtofkin'^  to  be  divided  equally  between  them,  he  could  not  dire£l  an  un- 
anci  relations  equal  diftribution,    and  accordingly  decreed    them   to   take  per 

under  the       capita.! 
ftatute  of  r        J 

diftributions,  caufes  z  d'.viU^n  per  c:7p':ta,  Phillips  v.  Garth,  3  Br.  Ch.  Rep.  64.  Butler  v.  Stratton, 
Jd.  367.  for  though  the  (tacuie  furniihes  the  rule  as  to  the  objefls  of  the  bequelt,  yet  it  does  not  de- 
termine in  what  proportions  thofe  objcfts  /hall  take;  that  mufl:  depend  upjn  the  diieflions  of  ihc 
teltator.     Green  v.  Ho^vard,  i  Br.  Ch.  Rep.  31.     Rayner  v.  Mowbray,  3  Br.  Ch.  Rep.  234.. 

aVern.106.  If  J.  devife  1500/.  In  truft  for  the  children  of  B.,  and  B.  have 
only  one  child,  and  feveral  grandchildren,  the  child  only  ftiall  take, 
and  the  grandchildren  fliall  not  come  in  for  ftiares  ;  but  if  B.  had 
not  a  child  living,  the  grandchildren  might  have  taken  by  the  name 
of  children. 

If  a  legacy  of  500  /.  Is  given  to  the  eldeft  fon  of  y/.  to  be  begotten, 
to  place  him  out  apprentice,  and  /f.  has  a  fon  born  after  the  tefta- 
tor's death,  the  legacy  fliall  be  paid  him  though  not  born  in  the 
teftator's  life,  and  though  it  was  given  to  him  for  a  particular 
purpofe. 

If  money  Is  devlfed  to  younger  children,  where  there  are  divers 
daughters,  and  a  fon,  who  by  birth  is  a  younger  child,  but  is  heir  at 
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law  to  a  confiderable  eftate  of  inheritance,  he  Ihall  not  be  confidered  Bretton. 
as  a  younger  child,  fo  as  to  take  by  the  devife  (a).  [(")  So,  on 

°  '  ^  ^    '  thecjntrary, 

■  an  eldeft  daughter,  where  there  has  been  a  fon,  or' where  the  eftate  by  a  fettlement  goes  all  to  a  remjinder- 
man,  has,  in  equity,  been  deemed  a  younger  child.  Beale  v.  Beale,  i  P.  Wms.  244.  And  even  am 
e/dt/i  fon  unpro-i/idid  for  hzs  b;en  confidered  as  a  younger  child,  Duke  v.  Doidge,  a  Vez.  203.  note. 
For  the  c-.urt  will  indulge  this  latitude  of  conftruftion  in  cafes  of  portions,  for  the  fake  of  providing  for 
all  branches  of  the  family.  Chadwick  v.  Doleman,  2  Vern.  515.  Heneage  v.  Hunlocke,  2  Atk.  456. 
Lord  Teynham  v.  Webb,  a  Vez.  igS.  But  the  fame  conftrudtJon  is  not  applicable  in  other  cafes.  Lor< 
Teynham  v.  Webb,  ubijupra.  Hall  v.  Hewer,  Amb).  203.] 

A  man  by  will  devifed  all  his  goods  in  fuch  a  houfe  to  G.  for  Vem.  35. 
life,  and  after  his  deceafe  to  the  heir  of  J.  S.,  and  the  point  was,  ^^^""5'  ** 
whether  he  that  was  heir  of  J.  S.  (hould  take  thefe  goods  as  de-  clarendon. 
vifee,  and  the  faid  goods  to  go  to  his  executors,  although  fuch  heir 
die  in  the  lifefime  of  G.,  or  whether  he  who  was  heir  to  J.  S.  at  the 
time  of  G.'s  death  fhould  have  them  ;  and  though  it  was  urged 
that  thofe  goods  were  only  the  furniture  of  the  capital  houfe,  yet 
my  Lord  Chancellor  was  of  opinion,  that  they  abfolutely  veil  in 
him  that  was  heir  of  J.  S.  at  the  time  of  the  death  of  J.  5.,  and 
decreed  accordingly. 

The  Duke  of  Bo/ton^  by  will,  devifed  in  thefe  words,  viz.  Item,  tVern.  54^. 
I  give  and  beqiu.ith  unto  fuch  of  m^  fervants^  asfJjall  be  living  with  me 
at  the  time  of;::,  death,  one  years  wages;  per  Lord  Keeper,  fte  wards 
of  courts,  and  fuch  as  are  not  obliged  to  fpend  their  whole  time 
with  their  mafter,  but  may  alfo  ferve  any  other  mafter,  are  not 
fervants  within  the  intention  of  the  will ;  but  I  will  not  narrow  it 
to  fuch  fervants  only  as  lived  in  the  teilator's  houfe,  or  had  diet 
from  him. 

[A  teltatrix  gave  and  bequeathed  unto  the  two  fervants  that  Sleechv* 
fliould  live  with  her  at  the  time  of  her  death  100  /.  new  S.  S.  ftock,  Jy°'^"S 
to  be  equally  divided  between  them.  In  facl,  the  teftatrix  had 
but  two  at  the  time  of  making  the  will  -,  and  afterwards  took  ano- 
ther, who  lived  Vv  ith  her  at  the  time  of  her  death.  Adjudged, 
that  this  third  fervant  was  entitled  to  an  equal  fhare  with  the 
other  two. 

So,  where  the  teftator  gave  to  the  three  children  of  his  fifter  Tomklns  y* 
50/.  each;    the   filler   had  four  children,    and   they   were    all  1°^^^^^* 
let  in,  2  Vez.  564. 

A  teftatrix  gave  the  refidue  of  3  per  cent,  annuities  in  truft:  to  Stebbing  7. 
pay  the  fame  unto  and  between  the  two  daughters  of  T.  5.,  in  equal  ^g    ^L 
Ihares  and  proportions  during  their  lives,  and  if  either  of  them  Rep.  85. 
(liould  die,  then  to  pay  the  M^hole  to  the  furvivor  during  life  ;  and 
in  cafe  both  {hould  depart  this  life,  then  the  whole  w^s  to  fall  into 
the  refidue.     The  Mafter  of  the  Rolls,  Sir  L.  Kenyan,  yielding  to 
the  authority  of  the  cafes,  but  not  the  reafoning  of  them,  felt 
himfelf  compelled   to   declare,    that   all    the    daughters    fliould 
take.] 

A.  gave  legacies  of  15  /.  a-piece  to  each  of  his  relations  of  his  a  Vern.381, 
father  and  mother's  fide,  and  gave  the  furplus  of  his  perfonal  eftate  J°""  ^"^ 
to  jB.,  and  made  C.  his  executor  j  the  executor  paid  15/.  to  the  Aaibl.64o. 
teftator's  coufin-german,  and   15  /.  a-piece  to  her  four  children; 
and  the  court  allowed  the  payment  to  the  children,  and  would 

not 
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not  reftraln  the  devife  to  tlie  relations  within  the  ftatute  of  diflrl'- 

butions. 

Preted.  But  notwlthftandliig  this  cafe<  it  feems  the  eftabllfhed  dodtrine 

Chan.  401.    of  the  court  of  Chancery,  to  make  the  ftatute  of  diftrlbutions  the 

Hammo^nJ     ''"^^  ^^'■^  mcafure  of  fuch  general  devife  •,  as  where  yf.  devifed  all 

his  real  and  perfonal  eftate  for  the  ufe  of  his  relations,  without 

fpeclfying  any  in  particular,   or  ufing  any  other  words;  it   was 

agreed  to  be  the  rule  of  the  court,  in  the  conftrudlion  of  fuch  de- 

vifcs  to  relations,  that  thofe,   who  by  the  ftatute  of  diftrlbutions 

would  be  entitled  to  the  perfonal  eftate  in  cafe  he  died  inteftate, 

{hould,  upon  fuch  general  devifts,  be  let  into  the  fame  proportions 

only  "j  and  my  Lord  Chancellor  faid,  he  thought  it  the  beft  mea- 

fure  for  letting  bounds  to  fuch  general  words,  and  that  it  had  been 

often  ruled  accordingly. 

Attorney-General  v.  Biicliiand,  (cited)  Ambl.  71.  Edge  v.  Salifbury,  Ambl,  70.  Whit- 
horne  v.  Harrii,  2  Vez.  527.  Crofdey  v.  Ciare,  Ambl.  397.  Ifaac  v.  De/riez,  Id.  595.  Widmoie  v. 
Woodroftc,  Id.  6<6.  Green  v.  Howard,  i  Br.  Ch.  Rep.  31.  Hands  v.  Hands,  (cited)  3  Br.  Ch.  Rep. 
69.  Phillips  V.  Garth, /;/.  64..  Rayner  v.  Mowbray,  W.  234.  And  the  rule  will  be  tiie  fame,  though 
the  word  "poor"  be  pietLxed  to  "  relations."  Brunfden  v.  Woolredgc,  >imbl.  507.  Ifaac  v.  Defrieze, 
Jd.  595.  Widmore  v.  WoodrofFe,  Id.  636.  But  if  the  bequeft  be  to  the  tellator's  defceiidants,  or  to 
the  defccndants  of  j-I,  the  nccenity  of  referring  to  the  ftatute  of  dilbibutions  does  not  arife,  for  fuch 
defce-idants  are  capable;  of  bsing  afccrtained.  Crofsley  v.  Clare,  Ambl.  397.  Butler  v.  Stra'ton,  3  Br. 
Ch.  Rep.  367.  And  we  have  fe^n  above,  that  where  the  court  does  rcfort  to  the  statute  of  dilhibutions 
for  the  purpofe  of  limiting  the  objedls  of  the  bequeft  to  relations,  it  does  not  confider  itfelf  bound  to 
adopt  the  proportions  preforibeo  by  the  ftatute;  but  diftribu'-es^^r  capitj,  and  in  fuch  ftiarcs  as  any  par- 
ticular expreflioiis  of  the  bequeft  may  call  for.  Carr  v.  Bedford,  2  Ch.  Rep.  77.  Griffith  v.  Joaes,  Id. 
179.     Thomas  v.  Hale,  Ca.  temp.  Talb.  251.     Green  v.  Howard,  i  Br.  Ch.  Rep.  31.] 
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Godolph. 

272. 

{a)  But  in 

another 

place  he 

fays,  that 

this  rule 


3.  What  fiiali  be  a  fufficlent  Defcriptioh  of  the  Thing  given,  and 
what  fnall  be  faid  to  be  bequeathed. 

Godolph'in  fays,  that  In  order  to  find  out  the  teftator's  meaning,' 
with  refpefl  to  the  things  he  intended  to  give  away,  it  is  necefl^iry 
chiefly  to  regard  the  [a)  time  when  the  will  is  made ;  for  it  is  a 
prefumption  of  law  that  the  teftator's  mind  was  not  altered,  unlefs 
it  othervvife  appear  by  fufficlent  evidence  ;  therefore,  fays  he,  if  a 
muii'brun-  father  bequeath  to  his  fon  (who  is  a  ftudent)  all  his  books,  and 
•aerftood  as     afterwards  buy  other  books,  the  books  fo  bought  pafs  not. 

the  teftjtor 

makes  ufe  of  words  In  the  prefent  tenfe  or  future  tenfc  ;  and  that  if  it  be  doubtful,  whether  they  refer  to 
the  time  paft  or  the  time  toconae,  they  (hall  be  underftood  to  rclite  unto  the  time  that  is  to  come  ;  and 
tha'  therefore  if  a  man  devife  his  corn  indefinitely,  it  fhall  be  underftood  all  fach  as  he  hath  at  the  time  of 
his  death.  Godolph.  274.  [The  rule  muft  certainly  depend  upon  the  particular  expreflion  of  the 
fcequeft,  as  where  the  teftator  jivci  a  fpecifick  thing  as  being  tht-n  in  his  polleflion,  and  which  in  its  nature 
J5  not  fludtuating,  and  he  gives  it  by  a  particular  appeMaton.  Thus,  if  he  bequeaths  the  leafes  which 
he  now  has,  or  all  the  borfes  now  in  his  ftable,  or  the  arrears  of  an  annuity  now  due,  in  fuch  cafes,  fub- 
fequenc  leales,  or  after-purchafed  horfes,  or  arrears  afterwards  accrued  duewill  not  pafs.  I  P.  Wms.  597. 
Attorney-General  v.  Bury,  I  Eq.  Ca.  Abr.  201.     Baugh  v.  Read,  1  Vez.  jun.  260.] 

Swinb.4iS.       But  it  feems  clear,  both  by  our  law  and  the  civillaw,  that  a 
^T^'f^^v     flevife  of  all   a  man's  perfonal  eftate  paffes    whatever  he  died 
-vile  tit  ^e-  polTcfled  of,  and  not  that  only  which  he  had  at  the  time  of  making 
■  Vifes,  let-      his  will  •,  for  the  perfonal  eftate  being  tranfient  and  fleeting,  and, 
mV^^^"**    from  the  neceflity  of  dealing  and  traflick,  liable  to  daily  altera- 
tions ;  if  the  contrary  refolution  fhould  prevail,  it  would  put  men 
under  the  aifficulty  of  making  a  new  will  every  day,  and  create  the 
greaieftr  perplexity  imaginable. 

8  Alfo, 


AlCo,  it  hath  been  determined  in  Cliancery,  that  if  a  man  de-  zVern.688, 
vifes  to  his  wife  all  his  peifonal  edate,  at  a  place  called  W.,  all  his 
perfonal  eftate,  as  coaches,  horfes,  ^c.  there  at  the  time  of  his 
death,  (hall  pafs,  though  not  there  at  the  time  of  making  the  will, 
the  perfonal  eftate  being  flu(Stuating  and  varying  until  the  time  of 
the  teftator's  death. 

If  a  man  devife  his  houfc,  and   all  his  goods  and  furniture  2Vern.  53^ 
therein,  to  his  wife  for  life,   and  after  her  deceafe,   to  his  fon  R.  ^^y^^  and 
and  his  heirs,  except  his  piffures,  which  he  gives  to  his  fons  yi.      ^^'^' 
and  B.y  and  he  has  pi6lures  in  boxes  as  well  as  thofe  hung  up  in 
the  houfe,   and  likewife  pictures  at  his  death,  which  he  had  not 
at  the  time  of  making  his  will ;  and  it  is  proved  in  the  caufe  that 
he  had  (kill  in  pi£lures,   and  frequently  bought  pictures  and  fold 
them  again  ;  the  exception  of  the  pictures  fnall  extend  as  well  to 
the  pi(ftures  hung  up  as  furniture  as  to  thofe  in  boxes,  and  as  well 
to  thofe  in  the  houfe  at  the  time  of  the  will,  as  to  thofe  bought  ia 
after  the  wuU  made. 

But  where  a  man  devifed  to  his  niece  all  his  goods,  chattels,  Abr,  Eq. 
houfehold-ftufF,  furniture,  and  other  things,  which  then  were  or  *°'*  Traf- 
Ihould  be  in  his  houfe  at  the  time  of  his  death  •,  and  fome   time  Berri-'e. 
after  died,  leaving  about  265  /.  in  ready  money  in  the  houfe  ;  it  [See  ate. 
was  decreed,  that  this  ready  money  did  not  pafs,  for  by  the  words  ^°°^  *'• 
other  things,  {hall  be  intended  things  of  like  nature  and  fpecies  of  wms!^ioz.* 
thofe  before  mentionedi  Timeweii  r. 

Perkins, 
2  Atk.  103.     Cornforth  v.  Boon,  2  Vez.  279.     Cavendifh  v.  Cavendifh,  1  Br.  Ch.  Rep.  467.! 

[Colonel  Coddrlngton  devifed  to  AH  Souls  College  in  Oxford  In  All  Souls 
thefe  words,  viz.  I  devife  my  library  of  hooks^  noiv  in  the  ciiflody  of  College  t. 
Mr.  Carfwell,  to  All  Souls  College  in  Oxford  ;  and  in  the  fame  will  £„„  ""p" 
he  devifed  to  the  College  4000  /.  more  to  augrr.ent  their  library.  Wms,  597. 
The  teftator  afterwards  bought  feveral  books  of  value,  which  were 
placed  in  thesfaid  library.     It  was  decreed,  that  the  after-bought 
books  fhould  pafs ;  the  word  novj  not  relating  to  the  books  which 
were  in  the  library  at  the  time  of  making  the  will,  but  merely 
pointing  out  where  the  library  was. 

General  Gtnfe,  by  his  will,  gave  all  his  piftiires,  drawings,  and  Deaaof 
prints  to  Chrifi  Church  College  in  Oxford,  to  be  kept,  and  none  of  S^^'V 
them  to  be  fold,  they  being  a  good  coilec?tion.     He  lived  feveral  Barrow, ' 
years  afterv/ards,.  and  after  making  his  will,  parted  with  fome  of  Ambl.  64^, 
the  pidtures,  and  acquired  above  one  hundred  new  ones-     Lord 
Camden  faid,  he  v/as  clear,  that  the  pictures  which  the  General 
added  to  his  collection  after  making  his  will  pafled  by  the  devife 
to  Chrifi  Church  College,  upon  this  principle,  that  the  perfonal 
eftate  is  conlidered  as  fluctuating.     It  would  be  fo  in  cafe  of  a  de- 
vife of  all  a  man's  perfonal  eftate  generally.     The  fame  rule  holds 
in  cafe  of  a  devife  of  the  whole  of  any  fpecies  of  his  perfonal 
eftate.     Cafes  have  gone  fo  far  as  to  extend  the  rule  to  the  devife 
of  a  flock  of  {heep.     The  cafe  of  All  Souls  College  v.  Coddrington 
confirms  this  rule.     The  cafe  of  Gayre  v.  Gayre  is  in  point. 

A  teftator  bequeathed  his  wife  1200/.  in  money,  and  all  the  Anon.  Pr, 
goods  aud  chitttels,  t^c.  ia  and  belonging  to  his  houfe  in  iV.,  in  ^^^^^^  ^^^ 

which 


is^ 


Icgacicj^i 


which  houfe  there  was  400  /.  in  money  •,  and  the  queftlon  wa5^ 
Whether  this  400/.  fliould  pafs  by  the  will  ?  The  court  held,  rhat 
it  Ihould  net  j  for  400/.  is  a  confiderable  fum,  and  the  teltator 
couUl  not  be  fuppofed  to  be  ignorant  of  its  being  in  the  houfe  : 
therefore,  had  he  intended  to  pafs  it,  he  would  not  have  couched 
it  under  general  words,  but  would  at  firft  have  given  his  wife 
1600/. 

chattels,"  money,  if  not  an  extraordinary   fum,   and  juft    received,    will   pafs.      Chapman  v.  Hart, 
I  Vez.  273. 

There  was  a  bequeft  of  all  the  teftator's  houfehold  goods,  and 
otlier  goods  \  and  there  was  alfo  a  bequefl:  of  the  rcfidue ;  which 
bequeft  of  the  refidue  would  have  been  fruftrated,  had  the  words 
"  other  goods"  been  held  to  carry  all  the  perfonal  eftate.  The 
court  therefore  held,  that  the  words  "  other  goods"  muft  be  in- 
tended to  fignify  things  of  the  like  nature  with  houfehold  goods.] 

If  J.  S.  bequeaths  all  his  houfehold  goods  and  furniture  which 
fhould  be  in  his  houfe  at  R.  at  his  death  to  his  wife,  and  after- 
wards going  beyond  fea,  his  fteward  gets  the  head  landlord  of  the 
houfe  to  accept  of  a  furrender  of  the  leafe  of  the  houfe,  and  re- 
moves the  goods  to  another  houfe,  and  writes  an  account  of  this 

Shaftefbury.  to  J.  S.,  who  approves  of  it,  the  goods  will  not  pafs  by  the  will  to 
the  wife  :  otherwife,  if  they  had  been  removed  by  fraud  to  defeat 
,the  legacy,  or  by  any   tortious  acl  without  the  privity  of  the 
teftator. 

So,  if  a  man  bequeaths  to  his  fon  the  furniture  of  his  houfe  at 
jD.,  and  two  years  afterwards  orders  goods  which  he  had  bought 
in  London  to  be  carried  to  his  houfe  in  Z).,  and  agrees  with  carriers 
for  that  purpofe,  but  dies  before  the  goods  are  removed  from  Lon-- 
doHy  thefe  goods  (hall  not  pafs  by  the  will  as  part  of  the  furniture 

[Lord Hard,  of  the  houfe  at  D. 

wicke  alluding  to  this  cafe  fays,  "  there  was  very  little  oppofition,  being  between  a  mother  and  a  fon, 
«•  and  I  lay  no  ftrefs  upon  it."     3  Atk.  202.] 

If  a  man  who  has  debts  due  to  him  by  bond,  and  who  is  like- 
wife  poiTefTed  of  a  term  for  years,  bequeaths  one  moiety  of  his 
perfonal  eftate  to  his  wife,  and  afterwards  feveral  legacies  to  other 
perfons,  and  the  refidue  to  J.  S.,  the  wife  (hall  have  one  complete 
moiety,  if  the  other  is  fufficient  to  pay  the  debts,  and  (he  fliall 
have  a  moiety  of  the  leafe,  though  it  was  objedled  that  a  leafe  was 
not  ufually  reckoned  perfonal  eftate. 

If  a  man  poflcfled  of  a  leafe  for  years  bequeaths  feveral  legacies 
of  plate  and  other  goods  to  feveral  perfons,  and  after  devifes  all 
the  refidue  of  his  goods  to  his  wife,  his  debts  and  legacies  being 
paid,  and  makes  her  fole  executrix  -,  by  this  will,  the  leafe  pafles  to 
her  as  legatee ;  for  though  by  a  grant  of  omnia  bona  a  leafe  paffes 
not,  yet,  by  the  civil  law,  bona  including  all  chattels,  and  this  being 
a  legacy,  the  judges  of  the  common  law  in  this  cafe  ought  to  be 
guided  by  that  law. 

If  a  man  bequeaths  1200/.  to  J.  5.,  and  by  general  words  gives 
all  his  goods,  chattels,  and  houfehcld-ftufF  in  and  about  his  houfe  to 
the  faid  J.  S-,  money  in  the  houfe  will  not  pafs,  he  having  a  par- 
ticular legacy  dcvifed  to  him, 

£A  bequeft 


nothing  in 
a  will  de- 
vionftrating 
mn  intention 
to  reftrift 
the  general 
import  of 
the  words 
•'goodi  and 
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[A  bequeft  of  all  the  teftator's  goods  has  been  holden  to  pafs  a  Anon,  i  P. 

bond,  unlefs  there  be  fome  words  in  the  will  which  demonftrate  ^""s- *^7' 

an  intent  to  the  contrary  (a).     But  bonds,  as  a  fpecies  of  chofes  in  RoUe, 

a£lion,  not  admitting  of  locality,  will  not  pafs  under  a  bequeft  tAik.  ,iof 

of  goods  and  chattels  in  a  particular  place  (^).     Neither  will  d  -bts  ^  ^(,""  5^** 

due  by  bond  pafs  under  a  bequelt  of  all  the  teftator's  moveable  (j;  WooU 

gOOds  (f  )i.  con.uc  V. 

Wo-lco:nbe, 
3  p.  Wms.  1 1 2.  note  In  Cox's  Fd.  (i)  Chapman  v.  Hart,  i  Vez.  271.  Moore  v.  Moor-,  i  iir.  Ch. 
Rep.  127.     Green  v.  Symonds,  Id.  129.  note,  [c)  Spaike  v.  Denne,  Sir  W.  Jo. .e  ,225. 

Plate  {d)  and  jewels  will  not  pafs  by  a  bequeft  of  utenfils,  but  (,d)  Dyer, 

(e)  by  a  bequeft  of  houfehold  goods  plate  will  pafs.  59- 

^  '    ■'  ^  .  (0  Liicot 

V.  Compton,  aVern.  638.  [This  was  formerly  denied,  Jeflbn  v.  Fflington,  Pr.  Ch.  207.  but  it  feems 
now  fettled,  agreeably  to  this  cafe  of  Lilcot  v.  Co.nptoi,  thjt  plat^-  will  f  >  p^fs,  where  it  a^'pear--,  that  the 
teftato.'  was  in  the  habit  of  nfing  plaie,  or  was  of  a  ranlc  in  life  which  re  dered  it  aa  a  tide  fultable  to  his 
domeftick  eftabliiTiment.  Mailers  v.  Malters,  iP.  Wms.  425.  Nicliol  s  v.  Olbjrn,  2  P.  Wms.  4.10. 
Snelfon  v.  Corbet,  3  Atk.  369.     Kelly  v.  Pawlett,  Ambl.  605.   S.  C] 

If  a  teftator  mifcalculate  a  refidue,   or  a  debt  which  he  be-  Danversr, 
queaths,  the  real  refidue  or  debt  will  neverthelefs  pafs.]  ^^B""ch* 

Rep.  18.     Wi'liams  v.  Williams,  IJ.  ij. 

If  a  nobleman  poflefled  of  a  collar  of  SS,   and  of  a  garter  of  O^ven,  124.. 
gold,  and  a  buckle  annexed  to  his  bonnet,  and  many  other  buttons  't"^'"/.^"' 
of  gold  and  precious  ftones  annexed  to  his  robes,  and  of  many  bnd's  cafe, 
other  chains,  bracelets,  and  rings  of  gold  and  precious  ftones,  be-  s.  C  cited 
queath  all  his  jewels  to  his  wife,  and  die,  the  garter  and  collar  of  '"g  '^^* 
8S  pafs  not,  becaufc  they  are  not  properly  jewels,  but  enfigns  of 
honour  and  ftate ;  and  the  buckle  in  his  bonnet  and  buttons  pafs 
not,  becaufe  annexed  to  his  robes  ;  but  all  the  other  chains,  rings, 
bracelets,  and  jewels  pafs. 

y.  S.  by  will  devifes  thus:  Itenty  my  will  and  pleafure  is,  that  Abr. Eq. 
the  furniture  and  pictures  in  my  houLs  at  yf.,  i?.,  antl  C.  fhall  ^-°-   Mich, 
always  remain  there,  and  not  in  the  power  of  my  executors  to  dif-  franklin 
pofe  of,  but  fhall  go  with  my  faid  houfes  to  fuch  of  my  grand-  and  Karl  of 
children  as  Ihall  be  in  the  poffelhon   thereof,  and   then  appoints  R" ''"S'on- 

2  Verf).  cC2 

that  the  plate  gilt  with  gold,  belonging  to  his  chapel  at  A.,  together  s.  c.  in  re-' 

with  the  ornaments  thereof,  (hould  remain  to  the  perpetual  ufeof  p  rtcd. 

the  faid  chapel,  and  makes  D.  executor,  to  whom  he  gives  all  his  ^'^^*  ^'q 

perfonal  eilate,  except  what  is  before  bequeathed,  of  what  nature 

or  kind  foever,  for  his  own  proper  ufe ;  and  the  quellion  w.is,  if 

the  plate  the  teftator  conftantly  ufed,  and  removed  with  him  wh  a 

he  went  from  one  houfe  to  another,  Ihould  go  to  the  executor  by 

the  laft  claufc,  or  belong  to  the  houfes  under  the  word  furmture  ^ 

And  my  Lord  Keeper  was  of  opinion,  that  furniture  in  a  large  fenfe 

takes  in  plate,   but  not  here,  becaufe  he  diftinguifhes  the  chapel 

plate  from  the  furniture  ;  and  the  plate  of  ordinary  ufe  that  was 

carried  with  him  could  no  more  be  faid  the  furniture  of  one  houfe 

than  of  the  others,  and  he  meant  only  the  particular  furniture  of 

each  houfe  ;  fo  the  plate  went  to  his  executors,  and  was  liable  to 

plaintiffti  who  were  creditors. 

[A  library  will  not  pafs  under  the  defcription  of  furniture.  J        Bridgemaa 

3  Atk.  201.     Kelly  v.  Powlett,  Ambi.  605. 

'  Vol.  IV.  A  a  If 


i^4  Eegaci00# 

Abr. E<j.  -If  3  man  devlfes  his  filver  tea-kettle  and  lamp,  witli  ttie  appur- 
aoi.  Mo^-  jenances,  nothing  ihall  pal's  but  the  kettle  and  lamp,  and  tlie  box 
S.p.  Hunt  ^vherein  tlic  lamp  was  placed,  and  not  the  filver  tea-pot,  milk-pot, 
and  Berkley,  tongs,  ftrainer,  or  canillers. 

3  Chan.  If  a  man  devifes  40/.  to  be  paid  to  J.  S-,  by  him  to  be  difpofed 

K^  ''^^  J  °^  '"  (yi^h  manner  as  the  teitator  Ihould  by  a  private  note  acquaint 
fckik.  him  with,  and  dies  witliout  fuch  appoinimejit,  this  ia  a  good  be- 

quefl;  to  the  party. 

(C)  What  Ihall  be  an  Ademption  or  Extinguifhment 
of  a  Legacy. 

Swinb.  532.    r-  Winhurtie  diftinguiflies  between  the  ademption  and  tranflatioil 

5i6.  *^  of  a  legacy  :  the  hrll,  he  fays,  is  the  taking  away  a  legacy 

which  was  before  bequeathed,  whi^h  may  be  done  by  an  exprefs 
revocation  thereof,  or  it  may  be  done  fccrttly  and  by  implication, 
as  by  giving  away,  or  voluntarily  alienating  the  thing  devlfed. 
Tranflation  of  a  legacy  is  the  bcflowing  of  the  fame  upon  ano- 
ther, which  is  likewife  an  adempti9n  ;  and  therefore  there  may  be 
an  ademption  without  a  tranflation,  but  there  can  be  no  tranfla- 
tion without  an  ademption. 

SwjnW,  522.  The  ademption  of  a  legacy  is  no  more  to  be  prefumed  than  the 
revocation  of  the  teftament,  unlcfs  it  be  proved  ;  and  therefore  if 
the  teftator  bequeath  all  tlie  corn  in  his  barn,  and  live  after  the 
making  of  his  will  till  the  corn  is  fpent,  and  other  corn  be 
put  in  the  place  thereof,  this  fpending  of  the  corn  is  no  ademp- 
tion of  the  legacy,  and  therefore  the  legatee  fli.ill  have  fuch  corn 
as  Is  found  in  the  barn  when  the  teftator  dleth,  unlefs  the  corn 
found  in  the  barn  at  the  death  of  the  teftator  be  greater  in  quan- 
tity than  was  the  corn  at  the  time  of  the  will  ma,de  ;  for  fo  much 
is  due,  but  not  a  greater  quantity  than  was  the  firft. 

Swinb.  522.  So,  if  the  teftator  bequeaih  a  fliip,  and  afterwards,  by  piece- 
meal, repair  and  renew  the  f<'.me,  fo  that  there  remain  nothing  of 
the  old  fhip  but  only  the  bottom  tree,  here  is  no  ademption  of  the 
legacy,  but  the  legatee  may  recover  the  whole  (hip. 

Swlnb.  523,       If  a  man  bequeath   a  houfe,   which  afterwards  he  voluntarily 

5*4^-  pulls  down,  or  which  is  blown  down  by  the  wind,  or  is  confumed 

by  fire,  and  afterwards  he  ere£i:  a  new  houfe  where  tlie  old  houfe 
ftood  ;  Sivinbiinie  is  of  opinion,  that  the  legatee  in  neither  of  thefe 
cafes  can  have  the  new  lioufe  j  it  being  a  general  rule  of  the  civil 
law,  that  a  houfe  bequeathed  being  deftroyed,  if  the  teftator  build 
another  in  the  fame  place,  the  legacy  is  extlngulflied,  unlefs  the 
meaning  of  the  teftator  were  otherwlfe. 

SwJnb.  523.  But  if  the  teftator  bequeath  an  houfe,  and  afterwards,  by  piece- 
meal, repair  the  fame,  fo  that  there  is  no  part  of  the  old  matter  or 
ftuff  remaining,  the  will  of  the  teftator  is  not  hereby  prefumed  to 
Le  changed  ;  and  therefore  the  legatee  may  recover  the  houfe  fo 
repaired,  for  it  is  deemed  to  be  the  fam.e  houfe  ftill  in  law. 

SwTnb.  524.  Alfo,  if  the  teftator,  being  conftrained  by  necellity,  as  for  the 
payment  of  his  debts,  fupplying  himfelf  or  his  family  with  food 


legacies,  2S5 

arid  rieceiTarleS,  &'c.  alienate  the  thing  bequeathed;  this,  Is  no 
ademption  of  the  legacy,  and  tJierefore  is  the  executor  bound  to 
redeem  the  fame,  or  to  pay  the  juft  value  to  the  legatee. 

So,  if  the  thliig  bequeathed  be  not  fully  alienated,  as  if  it  be  Swlnb.  5*5^ 
pledged  or  pawned,  the  legacy  is  not  thereby  extinguifhed  ;  and 
therefore  the  executor  in  this  cafe  is  bound  to  redeem  the  fame, 
and  to  reftore  it  to  the  legatee,  or  to  pay  the  price  thereof,  if  he 
fuffer  it  to  be  forfeited. 

If  a  legacy  be  given  to  one  perfon,  and  afterwards  in  the  (a)   Swinb.  518.: 
fame  will   the   fame   thing  be  given   to  another,  this  is  not  an  ("J  ^°'  '^» 
ademption  of  the  legacy  as  to  the  firfb  perfon,  for  the  utmoft  JenVhe 
conftancy  fhall  be  prefumed  in  the  teftator,  till  the  contrary  ?p-  hjd  given 
pears ;  and  therefore  in  this  cafe  they  fhall  divide  the  legacy  be-  '^ '"  ""=   , 

t  ,  '  o      y  peiiMn,  and, 

tween  them.  ^  ^       [,  ,„^i,ii^ 

to  another,  rliis  would  be  no  ademption,  unlefi  it  appeared  the  teftator's  intention  that  it  rtiould  be  f,>,  a) 
if  he  had  faid.  that  luhich  I  did  btqueath  to  A,  I gi-je  B.,  thel'e  or  the  like  words  wholly  take  away  the 
legacy.     Swinb.  529. 

If  a  man  bequeath  a  legacy  in  thefe  words,  viz.  I  give  to  my  Ravm.33;, 

hiece  A.  500 1.  nvhich  myfijler  B.  hath  notv  in  her  hands  of  mine^  as  P^wlett's 
hy  bond  appears ;  and  after  the  money  be  paid,   and  ten  years  after 
payment  thereof  the  teftator  die,   yet  the  legacy  is  good,  though 
the  fecurity  is  altered ;  for  by  the  words,  no  more  is  intended,  but 
that  the  legacy  fhould  be  as  fure  as  he  could  make  it. 

Again,  a  man  devifed  in   the   following  manner,  vit.,   I  give  Abr.  r^. 

and  devife  to  A.  my  good  and  only  uncle,  the  fum  of  ^oo  I.  that  is  to  lay,  3'^2-   Orme 

that  bond  and  judgment  he  gave  me  for  400/.  and   100/.  in  mo-  avern. 6.i. 

ney,  and  made  his  wife  executrix,  and  defired  her  to  be  kind  and  s.  c. 

afTifting  to  his  uncle,  that  he  might  live  as  became  a  gentleman ;  ^^1^^^^. 

the  uncle  fome  time  after  fold  an  eftate,  and  with  the  money  paid  fpeaking  of 

bfF32o/.,  and  took  up  the  bond,  and  had  the  judgment  vacated,  this  cafe  of 

and  gave  a  new  bond  for  the  remaining  80/.,  and  fome  time  after  5  ^^'fays 

the  teftator  died,  and  the  uncle  having  notice  of  this  will,  brought  <«  the  pay- 

his  bill  for  this  legacy  of  500  /.     For  the  executrix  it  was  infifted,  f"^"-  ^2* 

that  this  was  a  fpecifick  legacy  of  that  particular  bond  and  judg-  \^"J^°' 

ment,   and  they  being  cancelled  and  altered  before  the  teftator's  Thecoun- 

death,  it  was  an  ademption  of  the  legacy  as  to  fo  much  :  and  be-  ^'^  '^'"^  ^°^^ 

fides,  they  urged,  that  this  payment  of  the  320  /.  amounted  to  a  tindiion'b'e- 

releafe,  fo  that  he  could  only  be  entitled  to  the  refidue.     On  the  tween  a  vo- 

other  fide  it  was  infifted,  that  the  diverfity  (/{')  is  where  the  money  '"""ryfind 

is  voluntarily  paid  in  by  the  perfon  who  owes  it,  and  where  the  pal"ment, 

teftator  fues  for  and  recovers  it :  in  the  nrft  cafe,  the  legacy  con-  butthecourt 

tinues  ftill  good,  becaufe  the  money  only  comes  home  to  the  per-  ^°"  ""L*'" 

jfonal  eftate ;  but  in  the  other  cafe,  the  teftator  fuing  for  it,  fhev/s  decreed  upon 

that  he  intended  to  make  it  his  own,  and  therefore  v/ould  not  leave  the  diftinc- 

it  to  the  legatee  to  recover  j  and  the  juitice  of  the  uncle  ought  -"^p  ^  |^^"' 
not  to  prevent  the  afFecftion  of  the  nephew;  and  no  alteration  of  y.Crockat, 

his  intention  appeared.     My  Lord  Keeper  was  clear  of  the  fame  ^  P-  Wms. 

opinion,  and  decreed  the  80/.  bond  to  be  delivered  up,  and  the  ^-.j^^'^" 

refidue  of  the  legacy  to  be  paid.  Wager, 

Id.  328.  the  diiVinftion  is  taken  notice  of  by  the  court.  And  in  Partridge  v.  Partridge,  Ca.  temp; 
Talb.  326.  it  is  recognized  by  Lord  Ta'bot,  and  in  Lawfon  v.  Stitch,  \  Atk.  508.  by  Lord  Hardwicke. 
At  dlt  fjune  liznc  it  mwii  be  obfctved^  Ui»i  the  decree  of  the  court  is  founded  upon  other  points  in  oTery 
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of  thefe  c»fe«.  In  £arl  of  Thomoud  r.  Earl  of  Saffolk,  i  P.  Wjns.  4^7,  Lof<J  Macclesfield  over-ru'c<f 
the  diftinftion,  and  the  fame  was  done  by  Lord  King  in  Fcrd  v.  l'"jeniing,  infra.  In  Afliton  v.  Afliton,p 
3  P.  Wms.  3S6,  Lord  Tilbot  dcclaies  his  idea,  that  the  diftinftion  has  no  weight  in  it.  Its  exiftence 
is  denied  by  Lord  Camden  in  Attornej -General  v.  Perkiri,  Ambl.  566  ;  and  that  opinion  is  adopted  by 
I.ord  Thurlowe,  in  Aihburner  v.  Macguiie,  z  Br.  Ch.  Rep.  icg.  Otlierjudgcs  admit  the  diftintlion,  but 
rot  as  a  rule  of  determinaton  in  all  cafes.  They  confidev  the  teftator's  calling  for  payment  not  to  be 
ef  itjtlf  fufficient  evidence  of  an  intention  to  adeem,  (and  ademption  muft  always  depend  upon  Intention,) 
but  at  the  fame  time  they  regard  it  us  a  qi.cilionable  a£l  requiring  explanation.  Drinkwater  V.  Falconer^ 
■2,  Vez.  623.     Hambling  t.  Lifter,  Ambl.  401.     Coleman  v.  Cofcnan,  a  Vei.  jun.  639.] 

Crockatv.  .  [A  teflator  gave  his  fifter  5*  C.  550/.  which  was  then  in  Mr. 
^"'^p'^'w'  ^"'^  hands,  and  dietl  foon  after  the  making  of  his  will.  It  ap- 
J64.*  peared,  that  the  teflator,  before  the  making  of  liis  will,  had  left 

in  Mr.  ^.'s  hands  550/.,  for  which  Mr.  E.  had  given  a  note  to 
the  teftator,  payable  to  him  or  order,  and  the  teftator  had,  before 
the  making  of  the  will,  drawn  fome  bills  on  E.  ordering  him  to 
pay  feveral  fums  of  money,  which,  in  all,  had  reduced  the  550/. 
to  430/.  The  teftator  had  left  aiTets  for  the  payment  of  all  his 
legacies,  including  the  whole  legacy  of  550/.  to  his  fifter  5.  C, 
It  was  infifted,  that  5.  C.  fbould  have  no  more  than  430/.  of  her 
legacy  of  550/.  there  being  no  more  than  430/.  left  in  Mr.  .£.'3 
hands.  But  the  Mafter  of  the  Rolls  held,  that  {he  fhould  have 
the  whole  550/.  legacy.  Thefe  payments  out  of  the  550/.  in 
the  hands  of  Mr.  E.  having  been  all  ordered  by  the  teftator  be- 
fore the  making  of  the  will,  this  cannot  be  faid  to  be  an  ademp- 
tion of  the  legacy,  but  is  an  exprefs  indication  of  the  teftator's 
intention,  that  as  the  note  for  the  full  fum  of  550/.  was  ftill  (land- 
ing out,  notwithftanding  he  had  ordered  the  payment  in  part 
of  the  note,  yet  he  renounced  all  thofe  payments,  and  v,'illed  that 
the  whole  550/.  fhould  be  the  legacy  which  he  gave  to  his  fifler 
5.  C.  His  Honour  therefore  decreed  the  plaintiff  S.  C.  the  whole 
550/.  note,  and  intereft  from  the  time  of  filing  the  bill. 
Rider  T.  A.  having  a  debt  due  to  him  from  D.  bequeathed  500/.  part 

y^^^cr,  thereof  to  B.  the  fecond  fon  of  £).,  and  the  refulue  thereof  to  the 
*  ■*  '  younger  children  of  Di  to  remain  in  D.'s  hands  until  the  children 
fhould  be  capable  of  receiving  it ;  the  fliare  of  any  of  them  dy- 
ing before  fuch  time  to  go  to  the  furvivors  or  furvivor.  A.  calls 
in,  and  receives  the  v/hole  debt  in  his  lifetime  ;  and  B.  dies  in 
the  lifetime  of  A.  Then  A.  died  in  the  lifetime  of  the  younger 
children.  Lord  King  faid,  that  it  could  not  be  intended  the  fur- 
vivor (liould  take,  unlefs  B.  the  legatee  fliould  have  furvived  the 
teftator,  fo  that  the  right  to  the  legacy  became  vefted  in  him  ;  but 
that  B.  dying  in  the  lifetime  of  the  teftator,  as  nothing  could  ever 
veft  in  him,  fo  neither  could  it  furvive  from  him.  His  Lordfliip 
admitted,  that  where  a  devife  is  to  A.  for  life,  remainder  to  B.f 
zndA.  dies  in  the  teftator's  lifetime,  B.  fhall  take  prefently;  or 
if  a  devife  be  to  A.  and  J?.,  and  A.  die  in  the  teftator's  lifetime, 
and  then  the  teftator  die,  there,  B.  Ihall  have  the  whole  ;  for 
thefe  cafes  feem  to  be  within  the  plain  intent  of  the  teftator  :  but 
that,  in  the  principal  cafe,  it  was  quite  a  ftrain  to  fupport  a  legacy 
given  out  of  a  fund  which  the  teftator  had  by  his  own  voluntary  adi 
put  an  end  to  ;  for  which  reafon  he  declared,  that  thefe  legacies  to 
the  younger  children  were  e.\tin6t,  and  fhould  not  be  made  good. 
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Af  bequeathed  looo/.  capital  5.  5,  flock  Xo  B.  At  the  time  of  Partridge  r. 
making  his  will  he  had  1 800/.  of  fuch  ftock,  and  afterwards  by  P^^^'dge, 
fale  reduced  it  to  ?,oo/.,  but  afterwards  increafed  it  to  1600/,,  Talb!ai6. 
and  died.  Between  the  making  of  his  will  and  his  death,  the 
aft  took  place  which  changed  three-fourths  of  the  capital  5.  5. 
lliock  into  annuities.  Lord  Talhot  held,  that  this  legacy  was 
not  adeemed  or  impaired  either  by  the  fale  or  the  acl  of  parlia- 
ment. Not  by  the  former,  for  all  cafes  of  ademption  arife  fron> 
a  fuppofed  alteration  of  the  intention  of  the  teftator  ;  and  if  the 
felling  out  of  the  ftock  is  an  evidence  to  prefume  an  alteration 
of  fuch  intention,  his  buying  in  again  is  as  ftrong  an  evidence 
of  his  intention  that  the  legatee  fliould  have  it  again.  It  was 
not  the  particular  flock  he  was  poiTefled  of  that  he  gave  ;  but 
the  deyife  was  only  defcribing  the  nature  of  the  thing  he 
gave,  of  which  he  had  fufficient  to  anfwer  fuch  legacy  at  the 
tirne  of  his  death.  If  the  teftator  after  fuch  legacy  fells  out  part, 
and  dies,  fiich  fale  would  afterwards  be  looked  upon  as  an 
ademption  pro  tatito.  If  he  devifes  fo  much  ftock,  and  at  the 
time  of  fuch  devile  has  not  any  fuch  ftock,  it  is  a  diredlion  to  the 
executor  to  procure  fo  much  for  the  legatee.  It  would  b^  very 
hard  in  this  cafe  to  confider  the  felling  as  an  ademption,  becaufe 
he  might  fell  out  for  fome  particular  purpofe,  and  as  foon  as  that 
purpofe  was  anfwered  he  might  buy  in  again. — It  was  not  afFe£led  Bronfdon  t, 
by  the  a£l  of  parliament,  for  it  would  be  extremely  hard  to  fay,  Ambu's?. 
that  this  alteration  of  ftock  by  parliament  fhould  wo?k  an  ademp-  s.  P. 
tion,  when  it  cannot  be  prefumed  the  teftator's  intent  vyas  parti- 
cularly afked,  or  that  he  concurred  or  agreed  to  fuch  law  in  any 
other  manner  than  what  every  other  perfon  is  fuppofed  to  do. 
HisLordftiip  added.  If  an  obligee  were  to  devife  a  legacy  of  1000/, 
fecured  by  bond  from  A.  B.,  and  he  ftiould  afterwards  compel 
A.  B.  by  due  courfe  of  law  to  pay  it  him,  this  would  be  an 
ademption  of  the  legacy  \  but  it  vvas  never  thought,  if  A.  B. 
fhould  pay  in  the  money  voluntarily,  it  would  be  an  ademption, 
becaufe  the  obligee  is  bound  to  receive  it. 

A.  and  B.  (afterwards  Countefs  of  Suffolk^  and  fince  deceafed)  EarlofTho, 
were  each  indebted  to  J.  S.  in  2000/.  fecured  by  bonds.     J.  S.  ^°'fj'^  r 
bequeaths  thefe  two  fums  of  2000/.  and  2000/.,  and  all  intereft  folk,  i  P.* 
due  for  the  fame  to  her  grand-daughter  C,  and  devifes  away  the  ■Wins.461. 
furplus  of  her  eftate,  with  a  provifo,  "  that  in  cafe  all  or  any 
**  part  of  thefe  fums  fliould  be  paid  in  before  the  teftatrix's  death, 
**  then  flie  gives  to  the  faid  C.  4000/.  or  fo  much  money  as  the 
*'  principal  money  fo  paid  in  fhould  amount  unto,  as  the  cafe 
*'  fhould  fall  out."     Afterwards,  the  teftatrix  in  her  lifetime,  re- 
leafed  to  A.  the  2000'.  due  upon  his  bond  without  having  received 
any  part  of  the  money,  and  died  ;  and  C.  died  inteftate  ;  upon 
which  the  faid  A.,  who  was  her  brother,  adminiftered  to  her,  and 
demanded  the  2000/.  releafed  to  himfelf  upon  his  bond,  and  alfo 
the  2000.'.  due  upon  B,'s  bond.    With  refpetl  to  the  former  (the 
only  one  material  to  notice  in  this  part)  it  was  objedled,  that  the 
releafe  of  the  bond  to  A.  was  a  revocation,  or  ademption  of  the 
legacy  pro  tantOf  it  being  the  voluntary  aft  of  the  teftator.     But 
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by  Lord  Parker^  the  teftatrix  intends  b^^  this  will  (amongfl  other 
things)  to  make  a  provifion  of  4000/.  for  her  grand-daughter  C-j 
and  though  (he  has  fhewn  her  kindnefs  to  her  grandfon  (one  of 
thefe  bonds  being  given  by  him  for  2000/.),  yet  this  noways  im- 
ports an  alteration  or  diminution  of  her  kindnefs  to  her  grand- 
daughter. I  cannot  approve  of  the  diverfity,  that  if  the  teftator 
gives  away  a  debt  by  his  will,  and  afterwards  calls  it  in,  this  mult 
be  a  revocntion  \fccuSy  if  it  be  paid  in  to  the  tellator  unafked  for  ; 
for  fuppofe  the  teflator  called  in  that  debt,  fearing  it  might  be 
lofl,  and  not  liking  the  fecurity  ;  is  there  any  reafon  that  this 
(hould  deprive  the  legatee  of  his  legacy?  And  the  cafe  of  Orme 
,  and  Smith  proves  that  the  teftator's  receiving  in  the  debt  is  no  re- 

vocation or  ademption  of  the  legacy.  As  to  the  matter  of  the 
releafe,  that  furely  implies  payment  and  fatisfa£tipn  of  a  debt, 
being  tantamount  to  the  teflator's  receiving  it,  and  giving  it  back 
again ;  and  in  the  prefent  cafe,  it  is  the  fame,  as  if  the  will  had 
faid,  if  thefe  debts  he  paid  or  difchnrged.'] 
Abr.  Iq.  One  by  will  devifed  thus  :   i/i?w,  I  give  and  bequeath  to  my  gratid' 

v°^A     A       daughter  Mary  Ford  ( the  plaintiff )  the  funi  0/"  40  L  being  part  of  a 
Fleming,       debt  due  and  oiuing  to  me  for  rent  from  G-  M.  fje  alloiving  nvhat 
[zF.  Wms.  charges  fJjall  he  expended  in  getting  the  favie.      Iteniy   J  give  and  be- 
'^s '^8^-"     S''^^^^^  ""^^  my  grandfons  A.  and  13.   the   ref  and  refidue  of  ivhnt  is 
S.  c.l     ^     i^'*i^  ("'(^  owing  to  tne  from  the  faid  G.  M.   nvhich  is  about  40  1.   to  he 
equally  divided  betnveen  them,  they  allowing  charges  as  aforefaid.      Af- 
terwards the  teftator  received  the  whole  debt  owing  for  rent  from 
G.  M.y  and  for  the  plaintiff  it  was  infjfted,  tirat  there  was  a  dif- 
ference between  a  fpecifiek  and  a  pecuniary  legacy  ;  that  though 
the  difpofing  of  a  fpecifick  legacy  might  be  an  ademption  of  it,, 
yet  this  being  a  pecuniary  legacy,  the  paying  of  the  mouey  to  the 
teftator  would  not  be  a  lofs  of  it.     On  the  other  fide  it  was  in- 
fifted,  that  there  was  a  difference  between  a  voluntary  and  com- 
pulfory  payment,  that  though  the  hrfl  was  no  ademption,  yet  the 
fecond  was,  and   that  the   tellator   obliged  G.  M.  to  pay  in  the 
money.     Bat  my  Lord  Chancellor  was  of  opinion,  that  there  was 
no  foundation  for  the  dilTerence  taken  in  the  books  between  a  vo- 
luntary and  compulfory  payment,  for  the  latter  might  be  with  an 
intent  to  fecure  the  legacy  at  all  events,  and  decreed  the  plaintiff 
the  40  /.  legacy. 
Attorney.  [A  teftator  enumerates  mortgages,  bonds,  and   notes  due  to 

P?rk"n'  "*  ^''^  '  ^""^  gives  out  of  the  interell  an  annuity  to  A.  for  life,  and 
^jnbl.'566.  after  her  death,  dire£ls  the  fccurities  to  be  verted  in  truflees  for 
charitable  ufes.  After  the  making  of  the  will  fome  of  the  fecu- 
rities  are  paid  off,  (whether  voluntarily,  or  not,  did  not  appear,) 
and  new  ones  taken.  Lord  Camden  held,  that  this  was  a  money 
legacy,  a  bequcft  of  fo  much  money  as  was  equal  to  the  money 
ovvirig  to  the  teftator  on  the  feveral  fecurities :  that  where  the  in- 
tention of  the  teftator  was  to  give  a  money  legacy,  there  could. 
be  no  reafon  to  fupport  the  diliin£lion  between  a  voluntary  and  a 
compulfory  payment ;  and  that  therefore  the  receipt  of  the  money 
on  the  fecurities  could  not  be  conftrued  to  be  an  ademption 
of  it. 
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E.  being  entitled  to  840/.  lent  upon  mortgage  in  truftees*  Hambiing 
names,  bequeathed  to  the  plaintiff  100/.  to  be  paid  by  the  truilees  '•  L'^"> 
out  of  the  mortgage  money,  as  ibon  as  the  fame  fliould  be  re- 
ceived ;  and  gave  him  100  /.  more  to  be  paid  out  of  the  find  mort- 
gage, when  the  fame  (hould  be  received.  After  making  the  will, 
there  being  a  confiderabie  arrear  of  intereft  upon  the  mortgage, 
nnd  the  principal  and  intereft  amounting  to  1250/.,  the  teftatvix 
agreed  to  a  corapofition,  and  accepted  1000/.  for  the  whole  that 
was  due;  and  within  a  Hiort  time  afterwards  laid  out  the  money 
which  flie  fo  received  upon  other  fecurities.  On  a  bill  by  the 
plaintiff  to  be  paid  his  legacy  out  of  the  aflets,  the  queftion  was. 
Whether  the  receiving  of  the  mortgage  money  was  an  ademption  ? 
The  Maflerof  the  Rolls  f.iid,  that  (to  be  fure)  an  alienation  of  a 
legacy,  if  there  is  nothing  elfe  in  the  cafe,  is  an  ademption,  and 
equity  will  not  fet  it  up  again  :  that  the  inference  he  drew  from 
the  cafes  was,  that  there  mull  be  an  indication  of  change  of 
mind  to  worlv  an  ademption.  A  debt  given  fpecilically,  and  called 
in,  and  no  account  appearing  why  it  v/as  called  in,  is  an  ademp- 
tion ;  but  if  any  account  is  given,  it  is  otherwife.  It  is  the  in- 
tention that  governs,  It  was  fo  in  the  Roman  law.  J^ifl-  i'lft'  ^' 
20.  12.  The  receiving  of  the  money  in  the  prefent  cafe  is  ac- 
counted for:  the  debt  was  increafed  from  840/.  to  1250/.,  it  was 
in  fo  much  danger,  that  the  teftatrix  took  1000/.  for  It.  He  did 
not  agree,  he  faid,  to  the  diftinction  taken  in  fome  of  the  cafes 
between  voluntary  payment  and  being  called  in,  as  laid  down  ^i'- 
verally  :  at  the  fame  time  he  did  not  go  fo  far  as  Lord  Talbot,  in 
Afitoti  and  Aptotii  3  P.  Wins.  384.,  and  fay,  that  the  calling  in  a 
debt  by  the  teftator  is  not  an  ademption,  becaufe  it  might  be  from 
an  apprehenHon  of  fuch  debt  being  in  danger;  but  if  there  is 
proof  that  it  was  called  in  for  any  other  reafon  than  an  Intention 
to  adeem,  he  thought  it  not  an  ademption.  His  Honour  there- 
fore decreed  the  legacy  and  intereft  to  be  paid  to  the  plaintiff  out 
of  the  money  which  was  received  in,  and  laid  out  on  other  fe- 
curities. 

A.   bequeatlied  a   moiety  of  two-thirds  of  the  refidue  of  his  Birch  v. 
South  Sea  ftock,  IrnUa,  Bank,  and  Orphan  ftock,  leafes,  Eaji  India,  Baker,  Moi 
and  iS!7,vM  Sea  bonds,  mortgages,  and  other  his  perfonal  eftate  to       " 
B.y  who,   before  he  received   his  legacy,  made  his  will,  and  de- 
vifed  this  moiety  to  truftees,  to  fell  ajul  pay  200/.  thereaut  to  C, 
and  the  refidue  of  the  money  to  D.  Afterwards  B.  and  the  legatee 
of  the  other  moiety  came  to  an  account  with  the  executor  of  A.y 
and  their  (hares  are  fet  out  and  received,  and  the  ftock  and  bonds 
are  allotted  to  B.,  who  fells  part  of  them  in  his  lifetime,  without 
keeping  an  account  of  the  produce.     It  was  decreed,  that  this 
was  an  ademption  of  the  legacy  to  D.  pro  tanto.     But  the  barq 
receipt  of  his  (hare  by  B.  it  was  faid,  was  no  ademption,  for  it 
ditl  not  ftiew  any  change  of  his  mind,  but  was  done  in  concert 
with  the  other  legatee,  to  afcertain  their  moieties,  and  prevent 
furvivorlhip. 

One  partner  by  his  will  gives  to  his  partners  one-ninth  of  one-  Backwdl  t. 
twelfth  of  the  profits  referVed  to  him  by  the  terms  of  the  deed  of  ^^^l  ^^^ 
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co-partnerfhip.  He  afterwards,  on  the  expiration  of  the  partner- 
fliip,  enters  into  frelli  articles  with  the  fame  partners,  under  which 
they  take  a  greater  interefl  than  they  had  under  the  former  ar- 
ticles. Lord  Hard.vicke  held,  that  the  renewal  of  the  articles  was 
no  ademption. 
Afljburner  A  teltator  bequeathed  (inter  alia  J  as  follows  :  *'  Item.^  I  be- 
*^'.i!*Ch"'*  "  q"^^'^^  '°  "^y  f'^er  y.  A.  the  intcreft  arifmg  from  her  hufband 
Kcp.'ioS*.  "  ^^'  -^-'s  bond  to  me  for  principal  3500  /.  iterling  during  her  life, 
**  independent  of  her  prefent,  or  any  future  hufband,  amounting 
**  to  175  /.  (kf  rling /itT  annum.  Itemy  I  bequeath  the  principal  of 
**  the  faid  bond,  on  the  deceafe  of  my  faid  filler  J.  A.  to  her  fouf 
**  daughters  (naming  them)  to  be  equally  divid  d  among  them  or 
**  the  furvivors  of  them.  Item,  I  bequeath  ro  ]Mr.  IV.  B.  my 
<*  capital  flock  uf  1000/.  in  the  India  Lon\pany's  flock."  IV.  A, 
the  debtor  became  a  bankrupt  after  the  m.iking  of  the  will,  and  ir^ 
the  teflator's  lifetime,  and  the  teftator  proved  his  debt  under  the 
commilRon,  and  received  a  dividend  therecn.  After  the  teitator's 
death;  another  dividend  was  made  to  the  bankrupt's  crtditors. 
The  teftator,  at  the  time  of  making  his  will,  was  poflefled  of 
1000/.  E.I.  flock,  and  no  more;  but  fold  out  the  whole  of  It 
before  his  death.  Lord  Thurloiue  held,  that  the  bond  was  given 
as  a  fpecifick  legacy  5  that  the  receiving  the  dividend  upon  it  un- 
der the  comrniffion  was  no  ademption  of  it,  and  directed  that  the 
bond  fhould  be  delivered  up  to  the  legatees,  that  they  might  re- 
ceive the  dividend  not  received  by  the  teflator,  and  whatfoever 
clfe  migiit  be  thereafter  payable  out  of  the  bankrupt's  eftate  in  re- 
fpe£l  of  that  debt.  But  as  to  the  legacy  to  IV.  B.  he  held,  that 
that  was  clearly  adeemed  :  that  it  was  a  fpecifick  legacy,  and  the 
teflator  having  fold  the  ftock  after  making  the  will,  it  was  as  if 
it  had  never  exifled. 
Badrick  v.  A  tcftatrix  bequeathed  feveral  fums  of  money  to  different  perfons, 
^ b'^ch  ^^  ^^  P''^*^  within  three  months  after  her  deceafe  out  or  a  bond- 
J^^P-  431-  ^^^^  ^^  *°  '^^''  '  ^^^  obligor  in  the  bond,  who  was  one  of  the 
legatees,  paid  the  debt  with  interefl  and  took  up  the  bond  in  the 
lifetime  of  the  teftatrix  ;  but  whether  voluntarily,  or  upon  de- 
mand, did  not  appear.  The  legacies  were  holden  to  be  adeemed 
bv  this  payment. 
S»vlle  ▼.  Sir  .^.  B.  by  his  will  gave  to  his  two  daughters  2000/.  a-piece. 

Bucket,        tQ  be  paid  in  the  manner  therein  mentioned,  that  is,  500/.   part 
1_-|     '^'    thereof  he  dire6lcd  to  be  charged  upon,  and  raifed  out  of  pre- 
mifes  comprifed   in  his  marriage  feitlement,    on    which  he  de- 
clared by  hi^  will  he  had  power  to  charge  lOGo/.    The  teflator  had 
joined  with  his  fon  in  a  recovery  of  thefe  premifes,  and  had  thereby 
(according  to  the  opinion  of  the  court,  on  a  queflion  raifed  in  the 
caufe)  extinguifhed  liis  power  to  charge.     Lord  Macclesfield^  upon 
the  hearing,  for  further  directions,  notwithftanding  thefe  fums 
had  been  charged  on  a  fund  which  failed,  decreed  them   to  be 
paid  out  of  the  teitator's  perfonal  eflate. 
Colf-an  V.        A.  by  his  will  gave  the  interefl  of  a  bill  of  exchange  for  the 
Coema  ,      fypj-)  of  1^00/.  on  the  Eafi  India  Company  to  his  wife  for  life,  and 
X  vez.jan.   ^^^^Q^^^^  ^^^  gftci  her  death  the  bill  Ihould  be  fold,  and  the 

money 
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moTjqy  arifing  thereby  divide^  between  his  nephews  and  nieces, 
with  benefit  of  furvivorftiip.  After  making  his  will,  the  teftatof 
received  from  the  E.  I.  Company  the  faid  fum  of  1500/.  due  on 
the  faiii  bill,  and  he  lent  it  upon  perfonal  fecurity.  Soms  time 
after  he  called  in  100/.  which  he  lent  to  J.  H.,  who  became  in- 
folvent.  The  remaining  1400/.  remained  due  at  the  death  of  the 
teftator  from  the  perfon  to  whom  it  was  lent.  It  appeared  that 
this  bill  conftituted  the  bulk  of  th?  teftator's  fortune.  The  pay- 
ment of  the  bill  was  decreed  to  be  no  ademption.] 

If  teftator  bequeath  100/.  to  a  man,  and  in  the  fame  teftament  Swlnb.  539. 
give  hini  ipo/.  without  taking  notice  of  the  firfl:  lop/.,  the  fecond  Greenwood 
difpofition  is  iinderftood  to  be  but  a  repetition  of  ihe  former,  and  ^.^^^^  ^  g^^ 
all  but  one  legacy,  unlefs  it  appears  that  the  teftator  intended  Ch.Rep.  20. 
him  200/.  in  all.  °°^^- 

!  But  if  two  legacies  of  equal  fums  are  given  to  the  fame  perfon,  Ridges  v. 
the  one  by  the  will,  the  other  by  a  codicil,  the  fecond "bequeft  is  ^^g"'^^' 
conftrued  prwidfaciey  a  duplication.  Rep.  3^9. 

Though  this  d.fterence  between  the  legacies  being  in  tke  fame  will,  ar.d  being  one  in  the:  will,  the  oiher 
in  a  codicil,  is  mention«d  as  a  (hange  diftinftion  by  Wit.  J.  Afton,  in  his  learned  argument  in  Hoolcy  t. 
Hatton,  !  Er.  C  h.  Rep.  390.  note.  Yet  he  feems  afterwards  to  admit  it  as  fettled.  But  notwithftand- 
ing  the  legacies  are  in  different  inftruments,  )et  if  they  be  not  given  fimply,  but  forareaton  exprelied, 
which  leafjii  is  the  fame  b^^^th  in  the  will  and  codicil,  it  denotes  the  intention  of  giving  but  one  bequeft, 
and  fuch  intention  muit  prevail.  Duke  of  St.  Alban's  v.  Peauclerk,  2  Atk.  640.  i  Br.  v.h.  Hep.  392. 
note.  On  t:.e  other  baiid,  if  the  wording  of  the  gift  in  the  codic  1  be  varied  from  that  in  the  w^il,  and 
inark  the'legatee  as  an  oojeft  of  the  teftator's  peculiar  favour,  this  corroborates  the  frima  Jade  prefutnp- 
tion  of  law.  that  the  lat  er  fhould  be  an  additional  legacy,  i  Br.  Ch,  Rep.  393.  And  this  fecms  tohold 
where  theie  ia  but  one  inftrument.     2  Br.  Ch.  Rep.  528. 

So,  if  the  fums  in  the  will  and  codicil  be  unequal,  whether  the  Matters  ▼. 
latter  be  the  greater  or  the  fmaller  of  the  two,  they  fhall  be  taken  ^  p'^'^J^, 
accumulatively.  4:13    Curry 

T.  Pife,  z  Rr.  Ch.  Rfp.  225.  Extrinfick  evidence  of  Intention  maybe  taken  into  the  account  in  t;:efe 
cafes  ;  fcr  the  ambiguity  of  prefumption,  whether  a  legatee  /hail  have  two  legacies,  does  not  arife  limply 
/lom  the  conftrudlion  of  words  ;  buthaprtfumpuon  dor:ecproi>etur  in  ccn!rarium.  2  Br.  Lh.  Rep.  i6.-7. 
Hence  an  increafe  of  fortur-*  to  the  teftator  after  the  making  of  the  will,  and  before  the  date  of  th* 
codicil,  has  been  confidered  as  a  circumftance  that  he  intenaed  additional  bounties.      I  P.  Wms,  424.. 

So,  where  a  teftator  bequeathed  300/.  to  be  paid  to  the  child  Pjrv. 
he  Ihould  have  at  his  death,  and  if  he  lliould  have  none,  then  to  ^'(^1^^"^'^ 
his  fifter;  and  afterwards,  having  three  children  born,  he  gave  by  301. 
a  codicil  200  /.  to  each  of  them,  to  be  paid  at  their  refpetlive  ages 
of  21  years  j  it  was  decreed,  that  the  latter  bequeft  being  without 
words  fignifying  the  fame  to  be  fcr  their  portions,  or  any  thing 
either  to  revoke  or  alhrm  the  former  gift,  it  fhould  be  taken  by 
way  of  accumulatiorj,  and  the  children  ihould  equally  divide  both 
legacies. 

But  where  a  teftator  having  made  a  codicil  containing  fcveral  Coote  v. 
legacies,  afterwards  made  a  fecond  precifely  to  the  fame  effect,  with  ^^^^Rep.  '' 
the   addition  of  only  one  pecuniary   legacy,    his    intention    was  jn. 
thought  to  appear,  that  there  ihould  be  but  one  codicil,  and  the 
latter  only  was  decreed  to  ftand.] 

jf.  devjfes  to  his  younger  fon 

cornet  of  horfe's  commilhon,  ai.u  ^^lu  wj'^*.  x^i  ,1.,  . —  ..  Hoikins  and 

proved  to  be  intended  this  650/.  fhould  be  difcounted  out  of  the  H«fliins. 
legacy,  and  that  he  would  llrike  fo  much  out  of  his  vv-ill  as  foon 

as 


fon  750/,  and  afterwards  buys  him  a  Preced. 
),  and  paid  650/.  for  it ;  and  it  was  ^'Xnfal*d 


Hu/bands  v. 
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«s  the  accounts  came  from  London  to  him,  but  he  r'ied   before 

they  came,  without  altering  his  will ;  and  it  vva..  h^-ld,  thnr  this 

money  paid  for  the  commiflTion  fliould  go  in  diminctica  of  the 

Jegacy,  and  be  taken  in  payment  and  fatisfaclion  for  fo  much. 

iVtm.  J 1 5.       If  A.  by  will  devife  200/.  to  his  daughter,   and  afterwards  on 

Powtr'and^  her  marriage  gives  her  more  than  that  fum,  this  is  an  extinguifh- 

there  the       mtut.  of  the  Icgacv. 

eafeof  lilken  Head  cited,  where  payment  in  the  teflator's  lifetime  was  aajudgcJ  a  fdtisfadtion  of  the  like 
fum  devifed. 

Vern.  95.  So,  whcrc  the  teftator  dirc£led  that  400/.  Ihould  be  laid  out  in 
finifhing  a  houfe  \;'hich  he  was  building;  and  lived  after  the 
making  of  the  will,  to  expend  a  greater  fum  in  that  feryicc  ;  it 
was  decreed  againft  the  heir  at  law,  that  this  was  an  extinguifli- 
raent  and  fatisfadtion  of  the  400/.  although  the  houfe  v/as  not 
completely  finifiied  at  the  teflator's  death. 


(D)  Where  a  Legacy  fhall  be  prefumed  to  be  a 
Satisfaction  of  a  Debt  or  Duty  owing  from  the 
Teftator. 

AW'.  Iq.  'T'HE  intention  of  the  teftator  being  the  prevailing  rule  to  go 
203.  Saik,  1  j^y  ji^  ^■^^  conflrudlion  of  wills,  it  has  been  from  thence  efta- 
jSaik.  5c8.  blifhed  as  do61:rine,  that  wherever  a  perfon,  by  his  will,  gives  a 
aVern.177.  legacy  as  great  or  greater  than  the  debt  he  owes  to  the  legatee, 
ajS.  296.     jj^jjj.  ^^^Yi  legacy  {hould  be  a  fatisfaclion  of  the  debt,  on  the  pre- 

fumption  that  a  man  muft  be  intended  jufl  before  he  is  bounti-s 

ful,  and   that  his  intent   is  to   pay  a  debt,  and  net  to  give  a 

legacy, 
i Vern.  III.       As,  where  a  man  by  marria<re  fettlement  provides  400/.  for 
Bioyesand     daughters,  and  having  two  daughters,  by  will  gives  them  200 /. 
tohsve  been  s-piecc  for  their  portions,  without  taking  notice  of  the  fettlement ; 
adjudged,      jt  was  held,  that  the  200/.  arpicce  fhould  be  a  fatisfaclion  of  the 

portion  by  the  fettlement. 
aVern.  498.       So,  where  a  man  had  prevailed  on  his  wife  to  join  in  felling 
Preced.         ^j^    ^  .^^  ^^^^   ^f  j^^.j.  j^Jnturc,  and  after  61.  \os.  per  ami. 

Chan.  240.      '  ,1-  .  ■'ri  11- 

S.C.Brown  Hiore,   and  havmg  given   two   levcrp.l    notes,   that  his   executor 

«.  Dawfon,     (hould  pay  her  the  faid  two  feveral  fums  during  life,  he  after 

makes  his  will,  and  thereby  gives  her  14  /.  per  ttun.   during  life, 

out  of  certain  lands;  this  was  held  to  be  a  fatisfatlion  of  the 

notes. 

Preced.  So,  whcfc  onc  fcttlcs  his  eftatc  on  truftees,  to  be  fold  for  pay- 

Cnan.  J38.    ^c^^xit  of  his  debts,  with  power  of  revocation  :  then  he  marries  a 

JJromley  v,      ,,  .,  '^     .  ,  -iiini 

Je/ttrevs.  daughter,  gives  her  a  portion,  and  covenants  tiiat  the  hulband 
fhall  have  the  eftate  1500/.  cheaper  than  any  other  ;  after  he,  by 
will,  revokes  the  fettlement,  gives  v.\z  hufband  1500/.,  and  dies; 
this  legacy  was  held  to  be  in  fatisfaclion  of  the  1500/.  fecured  by 
the  fettlement. 
Brueu  T.  [So,  where  a  term  was  created  by  a  marriage  fettlement  to  raife 

Brj':n,         31500/.  for  daughtcrs'  portions,  within  12  months  after  the  deatl^ 

of 


of  rfie  furvlvor  of  liufband  and  wife,  and  there  being  one  daughter, 
the  father  devifed  the  truft  eilate  to  niake  good  his  wife's  jointure, 
and  to  rnfe  3000/.  for  his  daughter's  portion  i  it  was  holden,  that 
the  will  (hould  be  taken  as  relative  to  the  fettlenient,  and  conr 
flrue.d  for  the  better  fecuring  the  3000  /.  by  the  fettlement,  and 
not  as  anr  ther  devifc  of  3000/. 

So,  where  a  teiVator  bequeathed  1000/.   a-plece  to  each  of  his  ElkenHead'» 
^ve  daughters,  and  a^ter  legacies  p  lid,  gave  the  fu?-plus  of  his  lands  p^'^''^''^'! 
equally  amongll  his  five  daughters,   and   afterwards  gave    1000/.  or^. 
portion  with  one  of  them  in  marriage,  fhe  was  excluded  from  the 
1000/.   intended  by  the  will. 

7.  S.  fettled   his  eftate  on  himfelf  for  life,  remainder  to  his  Copley  v. 
firft  &c.  fon  in  tail  male,  with  a  provifo,  that  if  B.  his  fon  fhould  9^^'^^'  ^J^ 
die  without  ifllie  male,  and  leave  a  daughter,   the  truftees  fliould  ' 

raifeout  of  part  of  the  prem.ifes  5000  /.,  to  be  paid  to  fuch  daugh- 
ter within  a  year  after  her  marriage,  or  at  her  age  of  twenty-one, 
which  Ihould  firft  happen.     B.  on  his  marriage  fettled  the  faid 
eftate  (including  the  premifes  charged  with  the  5000/.)  on  hirn- 
felf  for  life,  remainder  to  his  firll  isTc.  fon  in  tail  male,  remainder 
to  trullees  for  200  years,  in  truft  to  raife  8000/.  for  daughters' 
portions  (If  no  ilTue  male),  payable  at  eighteen  («),  if  then  married,  {a)  The 
or  at  any  time  after,  when  married.     B.  liaving  no  ifl'ue  male,  de-  t'^^eof  pay^ 
vifed  all  his  lands  to  C.  in  tail  male,  chargeable  with  his  legacies,  not  appear 
and  bequeathed  to  jE".  his  daughter  for  her  portion  8000/.  viz.  in  Reg.  Lib. 
4000/.,  part  of  it  to  be  paid  at  her  age  of  18  years,   and  4000/.  ^""S"! 
refidue  thereof,  within  a  year  after  marriage,  or  in  all  events  at  ed  upon  in 
21;  and  bequeathed  to  her  120/.  per  an?!,  until   18,  and  after-  argument, 
wards  200/.  per  onti.  for  her  life.     E.  the  daughter  brought  her 
bill  for  the  recovery  of  all  thofe  fums  of  5Q00/.,    8000/.,   and 
8000/,,  infiftiiig  that  none  of  them  being  given  in  fatisfa6lion  of 
the  other,  and  it  bejng  the  cafe  of  an  heir  at  law,  and  thefe  fums 
payable  ait  diiTcrent  times,  fome  lefs  beneficial  than  others,  therefore 
all  thefe  portions,  or  at  lealt  the  5000/.  given  by  the  grandfather, 
and  the  8coo/.  given  by  the  father,  iliould  be  paid  her:  but  Lord 
Harccurt  decreed,  that  (he  Ih^^^'^d  have  but  one  8000/.,  but  that, 
when  of  age  flie  might  elecl  which  of  the  portions  fhe  pleafed.] 

So,  if  A.  by  marriage  articles,  agrees  to  leave  his  wife  800/.  zVem.  555. 
and  her  jewels,  ^c.  but  it  is  declared,  that,  notwithftanding  the  ^^^^  ^* 
articles,  ftie  fliould  not  be  debarred  of  any  thing  he  ihould  give 
her  by  will ;  and  A.  by  will  makes  a  difpofition  of  his  whole  eftate 
among  his  children,  Isfc.  and  gives  his  wife  1000/.  The  wife 
mud  waive  the  articles,  or  the  will,  for  (he  cannot  have  both  ;  for 
his  making  a  difpofition  of  the  whole  eftate,  fltews  that  he  in- 
tended that  every  part  fhould  be  performed. 

So,  where  a  child,  entitled  by  his  father's  marriage  articles  to  a  xVem.  556. 
fhare  of  his  father's  perfonal  eftate,  had  a  legacy  given  to  him  by 
the  will  of  his  father ;  it  was  held,  that,  if  he  will  have  the  legacy, 
he  muft  waive  the  benefit  of  the  articles. 

So,  where   a  freeman  of  Lotidon  made  his  will,  and  devifed  Trin.  1729, 
legacies  to  his  children  more  than  their  orphanage  parts  would  !J'.'^!l*'ll^  *' 
amount  to,  without  taking  any  notice  whatfoever  of  the  cuflom ; 

it 
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it  was  held  by  the  Maflier  of  the  Rolls,  that  thefe  legacies  niouU 
be  a  fatisfacllon  of  their  orphanage  fliares,  to  which  they  M'erc 
entitled  by  the  cuftom  in  the  nature  of  a  debt;  and  that  the  le- 
gacies fhould  not  come  out  of  the  teflamentary  or  dead  man's 
part,  becaufe  it  is  held  in  this  court,  that  they  (hall  not  take  both 
by  the  will  and  the  cuftom  too ;  but  where  fuch  legacies  are  lefs 
than  their  orphanage  fliares,  whether  they  fhall  be  pro  tanto  a 
fatisfa£lion,  he  was  in  great  doubt,  and  fent  it  to  the  city  tq 
certify,  though  he  feemed  rather  to  think  they  fiiould  in  that  cafe 
take  both,  efpecially,  if  none  of  the  devifees  in  the  will  were 
thereby  difappointed. 
johnfon  V.         \_J.  S.  by  dced-poll  aiTigned  all  his  fecurities  to  the  value  of 

Smith,  7000/.  to  a  natural  daughter,  but  afterwards  treats  them  as  his 

1  Vez.  314..'  ■.    '  o         ' 

own,  not  having  delivered  the  deed  to  her.     About  fix  months 

before  he  died,  he  executed  and  delivered  to  her  a  bond  for 
10,000/.  payable  in  three  months  after  his  deceafe.  He  after- 
wards made  his  will,  and  devlfed  to  her  his  real  ellate,  provided 
flae  married  W.  J.,  but  in  cafe  of  her  refufal,  he  gave  it  to  Ji'^.  y. 
He  likewife  bequeathed  her  all  his  perfonal  eflate,  and  made  her 
executrix.  She  refufedto  marry  W.  J.  It  was  decreed,  that  the 
daughter  was  not  entitled  to  the  benefit  of  the  deed  of  aflignment 
and  the  bond,  but  mud  make  her  eledliion. 
Baagh  v.  The   teilator  JcJiies  Reed  the  elder  had  fix  children,  JatncSy 

^s\^^^'    ^^*'''^>  Mary't  WiUlain,  Thomas ^  and  Charlotte^  vj\\o  were  entitled 
j^2.  under  the  will  of  their  grandfather,  upon  their  attaining  their  re- 

fpeflive  ages  of  23  years,  to  two  fums  of  5000/.  each,  which 
had  been  paid  into  the  Bank  under  an  order  of  the  court  of  Chan- 
cery, and  laid  out  in  the  purchafe  of  1 1,3  1 5;  /.  8  j.  4  ^.j  3  per  cent. 
Bank  annuities,  which  being  divided  into  fix  parts,  came  to  1885/. 
1 8  J-.,  and  a  fraction  of  a  penny  each.  Such  of  the  children  as 
had  attained  their  ages  of  23  before  the  teftator  made  liis  will, 
viz.  jfanieSy  Sarah  (now  Sarah  Joncs\  and  Mary  (late  Fydcil  de- 
ceafed),  had  applied  for  their  fliares,  which  had  been  transferred 
to  them  ;  and  James  Reedy  the  eldcfl  fon,  transferred  his  fixth, 
the  4th.  September  1783,  to  the  teilator  his  father;  Sarah,  the 
eldefl  daughter,  on  the  8th  February  1784,  executed  a  power  to 
the  houfe  of  Efcot,  Reed,  and  Co.,  for  transferring  her  fixth  of  the 
faid  {lock ;  but  the  fame  was  a  general  power  to  accept,  receive 
dividends,  and  transfer,  not  naming  to  whom.  The  daughter 
Jllary  and  her  hufband  R.  Fydell,  by  their  marriage  articles,  dated 
24th  March  1784,  covenanted,  that  her  fixth  (hould  become  the 
property  of  her  father ;  and  in  April  following,  it  was  transferred 
into  his  name.  JVilliam  the  next  fon,  4th  Augiijl  1 784,  transferred 
his  fixth  into  the  name  of  his  father.  On  the  30th  of  July  1784, 
the  teftator  (being  then  poflefl~ed  of  32,771/.  \6s.  id.  Bank 
3/)i?r  cents.)  made  his  will,  and  [inter  al.)  gave  to  truftees  three 
funis  of  8114/.  is.  lid.  in  the  fame  flock,  part  of  the  capital 
therein,  in  truft  for  his  fon  Thomas,  and  his  daughters  Sarah  and 
Charlotte y  and  their  refpe£live  children  and  grandchildren.  The 
queftion  was,  Whether  the  1885  /.  18  j.  which  continued  to  ftand 
in  the  name  of  Sarah  (now  Mrs.  Jones)  was  her  property,  or  the 

property 


ptbpeity  of  heir  father  ?  As  to  which  a  great  deal  of  evidence  was 
?ead,  particularly  that  of  James  her  brother,  who  fwore,  that  the 
power  of  attorney  was  given  for  the  purpofe  of  a  transfer  to  the 
father,  which  had  not  been  made  by  miftake,  but  he  had  received 
the  intereft  till  his  father's  death,  and  carried  it  to  his  account. 
On  the  contrary,  evidence  was  read  to  Ihew,  that  at  the  time  Mrs. 
yofies  executed  the  power  of  attorney,  fhe  was  very  ill,  and  fcarcely 
knew  what  flie  did,  and  that  fhe  received  no  confideration  for  it. 
Under  all  thefe  circumftances  it  was  infifted,  that  Mr.  and  Mrs. 
jfofics  mud  ele£i  between  the  fum  of  1885  /.  18  /.  and  the  legacy. 
But  Lord  Chancellor  faid,  he  thought  the  evidence  was  not  fatif- 
fadlory  to  drive  Mr.  and  Mrs.  Jones  to  an  ele£lion.  He  thought 
It  not  fufEcient  to  enable  him  to  pronounce,  that  the  teftator  did 
iiot  mean  fhe  fhould  have  both. 

R.  S.  Byde  having  iffiie  by  a  former  vi'ife  one  fon,  upon  marry-  Byde  v. 
ing  a  fecond  wife,  fettled  lands  on  himfelf  and  his  wife  for  their  ^"l^^^  ^^' 
lives,  remainder  to  truflees  to  fell  the  fame  to  his  fon,  by  the  ^o^.  note. 
former  marriage  for  5000  /.  for  a  provifion  for  the  children  by  the 
fecond  marriage.  Afterwards,  having  three  children,  and  his  wife 
being  enfeint,  he,  by  will,  gave  1000/.  to  each  of  the  three  children 
of  the  fecond  marriage  by  name,  and  1000  /.  to  the  child,  of  which 
the  wife  was  enfient,  and  charged  his  lands  with  thefe  portions. 
After  his  death,  the  fon  paid  the  1000/.  portions,  and  accepted 
the  purchafe,  and  the  wife  dying,  after  her  deceafe,  the  plaintiff, 
the  only  furviving  child  of  the  marriage,  filed  a  bill  to  have  the 
purchafe  completed,  and  to  be  paid  the  5000/.  over  and  above 
his  portion  under  the  will.  Lord  Northington  thought  the  teftator 
meant  to  give  each  child  an  election,  and  that  by  accepting  the 
legacies,  they  had  made  their  eleftion  to  take  under  the  will,  and 
therefore  difmilTed  the  bill  without  cofts. 

Sir  E.  Seymotir  and  Mr.  Webb^  the  paternal  and  maternal  grand-  Duk?  of 
fathers  of  the  plaintiff,  upon  the  marriage  of  the  plaintiff's  father,  o^Jcheff  7 
entered  into  articles  of  agreement,  dated  March  2,  1716,  whereby  Sorfierfer, 
Sir  E.  S.  agreed  to  fettle  the  eftates  at  B.  on  the  plaintiff's  father,  i  Br.  Ch. 
chargeable    with  the    following  portions   for   younger  children,  ny^jg*^°^* 
namely,  4000/.  each  for  one  or  two,  or  12,000/.  equally  to  be 
divided  between  three  or  more  children,   payable  at  21  or  mar- 
riage, which  fhould  firft  happen  after  the  death   of  the   father. 
Befides  this,  he  agreed  to  advance  1600/.  to  be  laid  out  in  lands 
as  an  additional  jointure  for  plaintiff's  mother.— Sir  E.  S.  died  in 
1740,  whereupon  plaintiff's  father,  the  laft  Duke  of  Somerfet,  took 
under  the  marriage  articles;  and  he  alfo  died  in  1757,  leaving  the 
plaintiff,  his  eldell  fon,  and  the  defendants,  his  widow  and  younger 
children.     But  plaintifPs  father  by  his  will  made  frefh  provifion 
for  every  branch  of  his  family,  and  bequeathed  to  his  three  younger 
fons  50Q0/.  each,  and  to  his  daughters  the  third  part  of  his  If. 
eftate,  or  8000  /.  in  lieu  thereof,  with  crofs  bequefts  between  his 
fons  and  daughters,  in  cafe  of  any  of  them  dying  under  age,  and 
charging  the  whole  upon  his  cftates  at  large,  which  he  devifed  to 
the  plaintiff,  his  eldeft  fon,  with  remainders  over  to  his  younger 
fons,  fucceffively  in  tail  male*     The  plaintiif  filed  his  bill,  praying, 
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among  other  things,  that  his  youTiger  brothers  and  fifterV  hufband 
might  ele£l  to  take  under  the  articles  or  will.     And  the   Lord 
Chancellor  direfled  them  to  make  their  eIe<£lion. 
Hartop  ▼.  J.  W^.  by  his  will  (he  having  at  the  time  of  makinji  it  four  fonsi 

"Whitmore,  gnd  ten  daughters)  dcvifed  confiderable  real  eftates  to  each  of  his 
48x'.  *  fons,  and  to  every  one  of  his  dailghters  (except  F.  the  eldelt,  to 
whom  he  had  given  a  full  portion  011  her  mairriage,  and  his  daugh- 
ter Z).,  on  whofj  portion  the  quellion  arofe,  and  his  daughter  Jhf 
■Vvho  had  difobliged  him  by  turning  Roman  cathoiick)  he  gave  the 
fum  of  500/.,  if  they  married  with  their  motheT's  confent  \  othe?- 
ivife,  biit  300/.  a-pieee.  He  then  gave  his  wife  the  reHdue  of  his 
perfonal  eitate  in  trull  for  the  performance  of  his  will.  He  theii. 
gave  his  daughter  D.  300/.,  if  (he  liiould  be  living  at  her  age  of 
23  years,  and  unmarried,  or  married  by  and  with  her  fai<l  mo- 
ther's full  confent  firft  had  and  obtained  in  writing  ;  biit  if  rtiar- 
ried  when  it  was  thereby  appointed  to  be  paid  her,  and  that  with- 
out her  mother's  full  confent  as  aforefaid^  then  and  in  fuch  cafe 
he  gave  her  2co  /.  only,  and  that  to  be  puif*  at  her  age  of  23  years  ; 
and  he  appointed  S.  W,  his  wife  fole  executrix.  It  appeared,  that 
at  the  time  of  making  the  will  S.  W.  was  under  het  father's  dif- 
pleafure,  and  then  in  London  with  a  milliner,  but  upon  oi.e  T.  2^.'s 
paying  his  addrelTes  to  her,  the  father  and  mother  were  informed 
of  it  by  a  Mr.  F.  by  letter ;  that  they  thereupon  offered  to  give 
200/.  as  a  portion,  and  no  more  •,  that  T.  tor  feme  time  lelufed  to 
marry  her  without  a  larger  portion,  but  they  were  afterwards  mar- 
ried without  the  confent  of  father  or  mother.  Afterwards,  upon 
IT.'s  applying  to  the  father  for  Z).'s  portion,  the  father  offered  him 
200  /.,  and  the  mother  at  that  time  faid,  that  if  flie  furvived  her 
hufband,  and  had  it  in  her  power,  (lie  would  add  another  100  L 
Y.  would  not  then  accept  the  200/.,  but  afterwards  wrote  a  letter 
to  the  father  for  it,  who  thereupon  paid  it  to  F.  for  the  ufe  of  Y., 
and  took  a  receipt  for  it  from  F.  The  teftator  lived  two  years 
afterwards,  without  revoking  or  altering  his  will,  Y.  became  a 
bankrupt,  and  his  affignee  brought  a  bill  again  ft  S.  W.  the  execu- 
trix, and  Y,  and  his  wife  for  the  legacy  of  360/.  By  Lord  Chan- 
cellor Parker. — If  a  father  gives  a  daughter  a  portion  by  his  will, 
and  afterwards  gives  to  the  fame  daughter  a  portion  in  marriagCjj 
this,  by  the  laws  of  all  other  nations  as  well  as  of  Great  Britain^ 
is  a  revocation  of  the  portion  given  by  the  will ;  for  it  will  not  be 
intended,  unlefs  proved,  that  the  father  defigned  two  portions  to 
one  child.  And  as  to  his  having  lived  fo  long  after  giving  the 
portion  to  his  child  on  her  marriage,  v/ithouc  ever  revoking  that 
part  of  his  will,  there  could  be  no  need  for  the  father  to  revoke 
that  legacy  wliich  he  before  had  done  by  giving  the  portion  in  his 
lifetime,  f-.nce  that  would  be  but  revoking  the  fame  will  twice. 
And  this  demand  is  the  harder,  inafmuch  as  it  is  made  by  the 
afTignee  of  the  commiflioners  of  bankruptcy  againfl  the  hufband, 
fo  that  the  wife,  whcfe  portion  this  is  faid  to  be,  would  be  never 
the  better  for  it. 
"Wardv.  y.  S.  had  four  daugliters,  A.^  B.y  C,  and  D.,  nnd  by  his  will 

Lant,  Pr.      dcvifed  to  vf.  1000  /.,  and  by  the  fame  will  devifed  to  them  1500/. 
^^•*^*-  tj  a-piew 


s-piece  for  their  portions,  which  feveral  fums  of  1500/.  were  to 
be  raifed  out  of  a  real  eftate  devifed  by  his  will  for  that  purpofe. 
A.  married  in  the  teftator's  lifetime,  and  he  gave  her  4000/. 
portion.  By  Lord  Keeper /-^r/g-Zj/ — ^This  4000/.  portion  muft  be 
taken  to  be  a  fatisfa6lion  of  the  1500/.  given  A.  by  the  vi^ill  for 
her  portion,  and  a  revocation  of  the  will  pro  tanto:  but  as  to 
the  1000/.,  that, being  a  general  legacy,  A.  mull  have  that,  not- 
withrtanding  the  40C0/.  given  her  for  her  portion.] 

But  though  the  cafes  on  this  head  have  prevaikd  thus  far  on  (a)  That  In 
the  circumftances  attending  them,  and  the  [a)  intention  of  the  ^^'/'''«f'=  . 
teftator,  yet,  as  a  legacy  is  a«mere  gratuity,  it  is  to  receive  the  tention  of  * 
moll  favourable  conftruction ;  and  therefore,  if  it  be  lefs  than  tlie  the  party 
fum  due,  payable  on  a  {b)  contingency  or  future  day,  on  thefe  and  °"shtto  be 
the  like  circumftances  it  will  be  conilrued  an  additional  bounty,  saik.  508. 
and  not  a  fatisfadUon.  {b)  Though 

the  contin- 
gency does  aftuslly  happen,  and  the  legacy  thereby  becomes  due,  yet  it  (hall  not  go  in  fatisfadion  of  ths 
debt,  becauCe  a  debt  which  is  certain  /hall  not  be  merged  or  loft  by  an  uncertain  and  contingent  recom- 
pence  ;  for  whatever  is  lo-  be  3  lacisfadtion  of  a  debt  ought  to  be  fo  in  its  creation,  and  at  the  very  time  ifi 
is  given,  which  fuch  contingent  provifioo  is  not.     Prcced.  Chan.  255. 

As,  if  A.  give  a  bond  to  B.  her  fervant,  to  pay  her  10  I.  per  aVern.  47S* 
cnn.  quarterly,  for  her  life,  free  from  taxes ;  and  by  will,  with-  ^'^'^u'"'^""  ^* 
out  taking  notice  of  the  bond,  gives  20/.  per  ami.  for  her  life,  ced^.  chanT 
payable  half-yearly,  but  not  faid  free  of  taxes  ;  B.  fl-jall  have  both  236.  s.  c. 
the  annuities,  for  that,  by  the  will,  not  being  fo  advantageous  as  ^-idtherea- 
the  firft,  cannot  be  piefumed  a  fatisfadtion.  given!  be- 

«aufe  the  fecond  annuity  being  payable  half-yearly,  and  charged  ca  land,  by  which  it  will  be  iiable  to 
tax;=,  cannot  be  fu  advantageous. 

So,  where  A.  on  his  marriage  covenaiited  to  purchafe  and  fettle  2Vern  5:5. 
a  jointure  cf  20/.  per  ami.  on  his  i.uended  wife,  and  if  he  died  j^^'^^'v  v. 
before  fuch  purchase  or  fettlemrnt  made,  fhe  ftiould  have  300/. 
out  of  his  eltite  for  her  own  ule,.  the  miirriage  v/as  had,  and  the 
hufband  died  before  any  fuch  fettlenient  was  made  ;  but  by  his 
will  he  deviled  to  his  wife  330/.  for  her  life,  with  power  to  dif- 
pofe  of  30/.  part  thereof,  at  her  death  ;  it  was  held,  i.  That  fhc 
had  a  right  to  300/.  and  intereil,  and  that  the  executor  could 
not  now  be  at  liberty  to  fettle  20/.  per  ami.  as  the  teilator  might 
have  done.  1.  That  fne  fhould  have  the  330  /.  as  an  additional 
bounty  and  provifion  for  the  wife. 

[In  the  marriage  fettlement  of  J.  B.  the  father,  there  was  a  Rickmanr. 
provifion  of  Sooo/.  for  younger  children,  with  a  provifo  that  if  ^Wan, 
the  father  fhould  in  his  lifetime,  or  at  the  time  of  his  death,  give  RepVe?.* 
to  any  of  his  daughters  or  younger  fons  fo  entitled  to  portions  or  a  Br.  Ch. 
provifions  under  that  truft,  money  or  lands,  for  or  in  advancement  ^^^-  394* 
in  marriage,  or  otherwife,  the  value  thereof  fhnuid  be  deduced 
from  the  portion,  unkfs  he  (hould  by  writing  declare  the  contrary. 
J.  B.  the  father,  by  his  will,  gave  a  fum  of  4000/.  in  the  funds  to 
his  wife  for  life,  and  after  her  deceafe  to  his  fecond  fon  J.  B.'yxn, 
and  alfo  gave  him  the  refidue  of  his  perfonal  eftate,  and  made  him 
executor  of  hie  will. — It  appeared  from-the  Mafter's  report,  that 
the  refidue  was  conliderably  greater  than  tlie  800©/. charged  upon 
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the  eflate  by  the  rettlement.  Lord  Thttrldwe  decreed,  that  it  was 
a  fatisfaction  of  the  portion. 

Felix  Devefe  m  1768,  covenanted  by  marriage  articles,  that  in 
cafe  B.,  his  then  intended  wife  {hould  furvivc  him,  and  there 
fliould  be  no  iffue  of  the  marriage,  that  his  heirs,  executors,  of 
adminiflrators,  fhould,  within  nine  months  after  his  death,  pay  her 
800/.  to  be  for  her  own  proper  ufe  and  benefit,  and  at  her  own 
difpofal ;  but  in  cafe  there  fliouid  be  any  child  or  children  born  of 
the  faid  marriage,  that  the  interefl  thereof  fliould  be  paid  to  her 
for  her  life,  and  after  her  deceafe  that  the  principal  fliould  be  paid 
or  divided  to  and  among  fuch  child  or  children,  kifc.  F.  D.  in 
1781  made  his  will;  and  thereby  [inter  al.)  after  bequeathing 
feveral  fpecifick  articles  to  his  wife  B.  directed,  that  all  the  debts 
due  to  the  bufmefs  which  he  then  carried  on  fhould  be  colledled 
as  foon  as  poffible  •,  that  the  Hock  in  trade  and  houfehold  goods 
fhould  be  valued,  and  the  money  that  flionld  be  in  the  publick 
funds,  and  the  produce  of  all  being  collected,  he  defired  that  it 
fhould  be  divided  into  equal  (hares  ;  the  one  to  be  the  property  of  his 
dear  beloved  ivife  V>.yfor  her  to  be  difpofed  of  as  fJje  plenfed ;  the  other  to 
be  devolved  to  his  dear  beloved  brother  P.D  (fince  deceafed),  ap- 
pointing him  his  heir  general.  The  teftator  died  fome  time  after 
■without  ilTue.  A  bill  being  filed  by  the  widow  of  P.  D.  againfl: 
the  teftator's  widow,  and  other  neceflary  parties,  the  queftion  was. 
Whether  the  difpofition  under  the  will  {hould  be  held  as  a  per- 
formance or  facisfatlion  of  the  covenant  in  tlie  marriage  articles  ? 
The  Mailer  of  the  Rolls  held,  that  it  was  not  a  fatisfaction,  there 
being  no  exprefs  evidence,  or  even  a  ftrong  prefumption,  that  the 
teftator  intended  it  as  fuch,  and  it  having  been  repeatedly  ruled 
that  an  aliquot  part  of  a  refidue  fhall  not  be  deemed  a  fatisfaction. 

A.,  previoufly  to  his  marriage,  covenanted  to  fecure  to  his  wife 
an  annuity  of  1000/.  a-year,  illuing  out  of  lands,  for  her  jointure 
and  in  bar  of  dower.  He  afterwards  by  his  will  devifed  to  his 
wife  certain  parts  of  his  real  and  perfonal  eftate,  of  confiderable 
value.  It  was  holden,  that  (he  was  entitled  both  to  the  eilates 
devifed,  and  to  her  annuity,  and  that  the  one  was  not  to  be  in- 
tended to  be  a  fatisfa£lion  for  the  other. 

In  a  fettlcment,  a  term  was  created  for  raifing  to, coo/,  for 
daughters'  portions,  with  a  provifo,  that  if  the  father  by  deed  or 
will  fhould  give  or  leave  the  fum  of  10,000/.  to  his  faid  daugh- 
ters, it  fliould  be  a  fatisfa6lion.  The  father  leaves  lands  to  the- 
daughters  of  the  value  of  10,000/.  Adjudged  to  be  no  fatif- 
fadlion. 

j4.  being  indebted  to  his  maid-fervant,  who  lived  with  him  for 
a  confiderable  time,  gave  her  a  bond  for  100/.  as  for  wages,  and 
afterwards  by  will  gives  her  500/.,  which  was  mentioned  in  the 
will  to  be  for  her  long  and  faithful  fervices-  The  Mailer  of  the 
Rolls  obferved,  that  the  bond  was  for  fervice,  and  the  500/. 
legacy  alfo  for  fervice^  fo  that  it  is  a  greater  reward  and  fatisfac- 
tion for  the  fame  thing  •,  and  fo  decreed.  But  he  held  clearly, 
that  fuch  a  legacy  is  not  a  fatisfa£lion  for  fervice  done  to  the 
teftator  after  the  making  of  the  wUl  («},    ^ut  this  decree  was 

■  afterwards 


afterwards  reverfed  by  Lord  King;  for  that  the  teftator  had  by,  the  Fowler,  jP, 
exprefs  words  of  his  will  directed,  that  all  his  debts  and  legacies  ^J^^-  355* 
(hould  be  paid  ;  and  as  this  bond  was  then  a  debt,  and  the  500/.  Bennet,2P, 
a  legacy,  it  was  as  ftrong  as  if  he  had  dire£led  that  both  the  Wms.  343. 
bond  and  legacy  fhould  be  paid :  that  when  the  teftator  gave  a- 
bond  for  the  arrears  of  wages,  it  was  the  fame  thing  as  paying 
them  ;  and  as,  if  he  had  adlually  paid  them,  and  had  afterwards 
given  the  legacy  of  500/.,  the  executor  could  not  have  fetched 
back  the  500/.,  and  made  the  defendant  refund,  fo  neither  (hould 
the  bond  in  this  cafe  be  fatisfied  by  the  legacy.     His  Lordfhip 
added,  that  the  executor  did  not  himfelf  take  this  500/.  legacy  to 
be  a  fatisfa£lion  of  the  bond,  as  appeared  by  his  having  volun- 
tarily paid  the  1 00  /.     He  therefore  decreed  the  fervant  both  her 
debt  and  legacy. 

ji.  on  his  marriage  gave  a  bond  to  his  wife's  truftee  in  the  Eaftvyrood  r. 
penalty  of  4000  A,  conditioned,  that  if  he  at  any  time  within  X,'"'**V*  ^' 
four  months  fhould  fettle  and  aflure  freehold  lands  of  100/.  per 
annum  on  his  wife  for  her  life,  or  if  his  heirs,  executors,  or  admi- 
niftrators  {hould,  within  the  fpace  of  four  months  after  his  death, 
pay  unto  his  faid  wife  2000  /.,  then  the  bond  (hould  be  void.  The 
hufband,  foon  after  the  marriage,  made  his  will,  devifing  thereby 
freehold  and  copyhold  lands  of  88  /.  per  annum  to  his  loving  wife 
^nd  her  heirs,  having  furrendered  all  his  copyhold  to  the  ufc  of 
his  will,  and  died  within  four  months  after  the  marriage.  The 
wife  claimed  to  retahi  thefe  lands  of  SSL  per  annum,  and  as  her 
hufband  had  not  fettled  the  100/.  per  annum  for  her  life,  (he  alfo 
infifted  that  (lie  was  at  liberty  to  eled  the  2000  /.  out  of  his  afTets. 
The  Mafter  of  the  Rolls  decreed,  that  this  88  /.per  annum  (hould 
not  be  taken  in  part  of  the  100  /.  per  annum;  but  only  as  a  bene- 
volence :  and  this  decree  was,  on  an  appeal,  affirmed  by  Lord 
Chancellor  King. 

A.  had  two  d'aughters,  M.  and  N.     A  legacy  of  100/.  was  left  Meredith  v. 
to  AI.  by  7.  S.y  and  another  of  50/.  by  J^.  R.y  and  both  legacies  ^^^1'' 
were  in  the  father's  hands  as  executor  of  J.  S.  and  W.  R.     Af- 
terwards A.  by  will,  by  virtue  of  a  power,  charges  his  lands  with 
2000/.,  and  alfo  left  M.  and  N.  250/.  a-piece.     Adjudged,  that 
this  was  not  a  fatisfaftion  of  the  legacies. 

R.  S.  borrowed  of  his  wife  100/.  which  (he  had  faved  out  Stanwayv. 
of  the  money  allowed  her  for  houfekeeping,  and    by  his  will  ci^'^br.^'^' 
gave  her  a  pecuniary  legacy  of  30  /.,  and  alfo  40  /.  a-year  during  tk.Devifej, 
the  life  of  her  mother,  and  all  his  houfehold-goods  for  her  life,  and  pi.  »»• 
gave  the  refidue  of  his  eftate  to  her  three  fifters.     In  a  crofs  bill 
brought  by  the  widow  for  the  100/.  and  the  legacies,  the  exe- 
cutors infifted,  that  the  legacies  and  annuity  (hould  be  looked  upon 
as  a  fatisfaftion  of  the  debt.     But  Lord  Talbot  held,  that  the  30/. 
could  not  be  a  fatisfadion,  becaufe  a  lefs  fum  ;  and  as  to  the  fpe- 
cifick  things  devifed,  and  the  annuity  of  40  /.  a-year,  thefe  forts 
of  devifes  were  never  held  to  be  in  fatisfa£tion  of  a  debt,  unlefs 
fo  exprefTed  in  the  will ;  and  his  Lordfliip  decreed  accordingly. 

A  father  gives  legacies  to  his  children,  and  makes  his  v/ife  exe-  Barkhtni  t. 
«utrix  :  fhe  Jiot  havuig  paid  the  legacies,  by  her  will  gives  the  y°;,^'^*;^ 
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tit.  Devife  children  legacies  likewife  ;  one  of  which  was  the  fame  fum,  and  the 
(T.  0.  p'-  other  a  greater.  It  was  decreed,  the  cliildren  fliould  not  have  both,- 
^^"  and  the  latter  was  a  fatisfadliion  of  the  former. 

Fowler  V.  Hufband,  on  his  marriage,  fettled  loo  I.  per  annum  pin-money  in 

Fowler,  3  p.  (|.y(^  f-Qj.  i^ig  wife,  for  her  feparate  ufe,  which  became  in  arrear ;  and 
'^^^"  then  the  hufband  by  will  gave  the  wife  a  legacy  of  500/.-,  after 
which  there  was  a  further  arrear  of  the  pin-money  *,  and  then  the 
hufband  died.  This  legacy  being  a  greater  fum  than  the  debt,  was 
decreed,  even  in  the  cafe  of  a  wife,  to  be  a  fatisfadlion  of  the 
arrears  of  the  pin-money  due  before  the  making  of  the  will,  though 
not  of  thofe  incurred  after  the  date  of  the  will. 
NichniJn  V.  W.  L.y  to  reward  the  fervices  of  A.,  who  had  lived  with  him  a 
Judfon,  great  number  of  years,  gave  her  a  bond  in  1728  for  payment  of 
'  '  2°°'  300/.  and  intereft,  on  a  d.\y  fixed  ;  and  in  1731  paid  her  100/., 
part  of  the  300/.,  and  all  intercft.  In  1736  he  made  his  will, 
and  thereby  [inter al.)  gave  to  B.  all  his  mefl'uages,  lands,  ^c.  in 
C,  to  hold  to  him,  his  executors,  is'c.  for  two  hundred  years,  upon 
trufl  out  of  the  rents,  &c.y  by  mortgage  or  fale,  to  levy,  raife,  and 
pay  to  A.  within  two  years  after  his  death  200/.,  and  fubje£l  to 
this  term  he  devifed  the  fame  premifes  to  the  plaintiff  and  his  heirs : 
he  alfo  gave  other  lands  to  the  fame  trudee  for  300  years,  upon 
truft,  to  pay  200/.  to  A.  within  one  year  after  his  death.  In  other 
parts  of  his  will  he  gave  her  plate,  linen,  or.,  and  other  perfonal 
legacies.  The  executor  of  JV.  L.  paid  off  fome  part  of  the  bond  to 
A.  in  her  lifetime.  A  bill  was  filed  againll  the  defendant,  her 
reprefentative,  praying,  that  the  legacies  bequeathed  by  the  will  of 
U^.  L.  to  A.  might  be  decreed  a  fatisfa6lion  of  the  bond  ;  and  that 
the  defendant  might  be  dire£lcd  to  refund  fuch  fums  as  he  liad 
received  in  part  payment  of  the  faid  bond  from  the  executor  of 
IF.  L.  But  the  M^ifter  of  the  Rolls  held  thefe  to  be  contingent 
legacies,  and  if  the  legatee  had  died  before  the  days  of  payment, 
they  would  have  funk  into  the  land,  for  the  benefit  of  the  plain- 
tiff: and  as  the  rule  of  ademption  had  never  been  carried  fo  far, 
as  to  take  in  a  contingent  legacy,  he  decreed  for  the  defendant, 
that  the  legacies  of  200/.  and  200  /.  were  not  a  fatisfadlion  of  the 
bond. 
Graham  V.  An  annuity  of  10/.  per  annutUj  charged  on  a  particular  ellate, 
^v"^"!V  ^'^^  granted  by  deed  to  A.  by  her  hufband's  father  for  99  years, 
*  on  condition  that  (lie  maintained  her  fon :  another  annuity  of 
61.  per  annum  was  given  her  by  bond  by  the  fame  perfon,  during  her 
widowhood:  and  he  gave  her  a  third  annuity  of  10/.  per  annum 
by  his  will  charged  generally.  The  annuity  given  by  the  will 
cannot  be  confidered  as  a  fatisfaclion  for  both  the  other  annuities, 
not  being  equal  to  them ;  nor  as  a  fatisfa£lion  for  the  annuity  of 
10  /.  per  annum,  becaufe  out  of  different  funds  ;  the  one  being  out 
of  a  particular  eflate,  the  other  charged  on  the  general  fund  of 
real  and  perfonal :  but  it  is,  a  fatisfadlion  of  the  annuity  of  6  /.  per 
annuniy  for  that  is  nothing  more  than  a  debt  upon  the  teftator's 
eft  ate. 
Hiyn^s  r.  A  hufband  entered  into  a  bond  on  his  marriage  to  leave  to  the 
Wico,  i.  Br.  -w-ife,  in  cafe  fhe  iliould  fuvvive  him,  300  /.{which  was  her  fortune), 
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payable  in  a  month  after  his  deceafe.  By  will,  he  gave  to  his 
wife  500  /.,  payable  within  fix  months  after  his  deceafe  :  he  gave 
her  alfo  a  houfe  in  fee,  and  feveral  other  fpecifick  legacies.  Lord 
Thurloive  held  this  to  be  no  fatisfatSlion  by  reafon  of  the  different 
times  of  payment  of  the  bond  and  legacy. 

G.  R.  by  his  marriage  articles  covenanted  to  pay  to  his  wife,  in  Rlchardfcn 
cafe  fhe  fhould  furvive  him,  200/.  free  of  all  deductions  in  the  '^  ^'i^, ' 
name  of  a  jointure,  and  the  fum  of  50/.  to  provide  herfelf  with  jun.463/ 
a  houfe,  yearly  during  her  life,  to  commence  at  Whitfunday  or 
Alartitimasy  which  {hould  firft  happen  after  his  deceafe.  After- 
wards, by  his  will  he  diredled  his  debts  to  be  paid,  and  gave  his 
wife  for  life  the  capital  meffuage  at  P,  in  C.  with  the  houfehold 
goods,  plate,  linen,  and  china  therein  ;  and  devifed  an  eilate  to 
his  eldefl  fon  when  he  Ihould  attain  21.  Then  reciting  articles 
into  which  he  had  entered  to  affociate  captains  of  India  {hips,  he 
gave  certain  flirecStions  relative  thereto  ;  and  then  gave  all  the 
refiduc  to  truftees  upon  truft  to  inveft  the  fame  in  flock,  and  to 
permit  his  wife  and  her  affigns  to  receive  100/.  per  ann.  during 
her  life.  He  then  gave  annuities  to  his  children,  fifters,  and 
uncles  ;  and  declared,  that  the  feveral  annuities,  as  well  to  his 
wife  and  children  as  to  his  filler  and  uncles,  fhould  be  payable 
half-yearly,  and  commence  from  the  day  of  his  death.  The 
Mailer  of  the  Rolls,  Sir  R.  P.  Arden^  thought  the  provifions  in 
the  will  were  not  intended  as  a  fatisfa6lion  of  the  covenant ;  for 
if  the  teftator  had  had  the  articles  in  contemplation,  it  was  ab- 
furd  to  fuppofe,  he  Ihould  give  a  real  eftate  in  fatisfatlion  for  half, 
and  an  annuity  payable  and  commencing  at  different  times  for  the 
other  half,  provifions  fo  extremely  different,  without  expreffmg  it 
to  be  a  fatlsfadlion. 

Harry  Merry%veather  and  Ann  his  wife  felfed  in  fee-fimple  (In  Cantle  v. 
the  right  of  Ann  of  a  moiety  of  lands  in  H.  and  N.  in  the  ^^^^^^^ 
county  of  5.)  by  indenture,  OEl.  4th,  1740,  covenanted  with  truf-  Rep.'  13s'. 
tees  to  levy  a  fine  to  enure  to  the  ufe  of  H.  M.  for  life,  remain-  note. 
der  to  A.  for  life,  remainder  to  Rachael  Coles  (filler  to  A.)  for 
life,  remainder  to  truftees  for  a  term  of  1000  years,  remainder  to 
the  right  heirs  of  the  furvivor  of  H.  M.  and  R.  C.  The  trufts 
of  the  term  were  to  raife  1000/.  to  be  paid  to  fuch  of  the  re- 
lations, ksfc.  of  A.,  and  at  fuch  times  and  in  fuch  proportions  as 
the  furvivor  of  H.  M.  and  R,  C.  (hould  by  deed  or  v/ill  appoint, 
and  in  default  of  appointment  to  the  next  heir  or  coheirs  of 
R.  C.  The  fine  was  levied  :  H.  M.  and  A.  both  died  in  the  Ufe- 
tlme  of  R.  C,  who  thereby  became  entitled  to  the  inheritance 
of  the  moiety  comprlfed  in  the  indenture,  fubje£l  to  the  term 
of  1000  years.  She  was  at  the  fame  time,  and  at  the  time  of 
the  execution  of  the  indenture,  feifed  in  fee  of  the  other  moiety. 
She  died  In  1769,  having  made  her  will  bearing  date  the  26th 
NoiK  i']$6y  by  which  fhe  gave  annuities  to  the  father  of  the 
plaintifF  Mills,  and  to  the  mother  of  the  defendant  Venle  ;  and 
after  their  deceafe,  fums  of  100/.  to  be  divided  between  the 
children  of  the  annuitants,  charged  on  lands  not  compvifed  in  the 
fettlement,  and  an  annuity  to  the  mother  of  the  plaintiff  X;/- 
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tnan  ;  and  after  her  dcceafc,  a  fum  of  loo/.  to  be  divided  betwe€?Ti 
the  children  of  the  plaintifT  L'ttmatiy  charged  upon  H.  ellate,  (one 
moiety  of  which  was  comprifed  in  the  indenture) ;  and,  having 
given  other  legacies  charged  on  if.,  deviled  the  premifes  to  a 
truftee  for  the  term  of  loo  years  to  ralfe  the  fame :  and  fhe  gave 
all  her  mcfluages,  ^c,  whatfoever,  in  H.  and  N.  (charged  with 
the  payment  of  the  annuities  and  legacies,)  to  defendant  Mor- 
ris for  life,  with  remainder  to  truftees  to  preferve,  ^c.\  remain- 
der to  his  firft  and  other  fons  in  tail  general  ;  remainder  to  his 
daughters  in  tail  general ;  remainder  to  defendant  Veale,  with  like 
remainders;  remainder  to  J.  Litman^  fon  of  olaititift"  Z-rVw*?//,  in 
fee.  And  out  of  her  perfonal  eftate  the  teflatrix  gave  feveral 
legacies,  and  gave  the  refidue  to  J.  Morris.  She  made  no  other 
appointment  of  the  looo/.  The  plaintiffs  Cant/e,  Mills^  and 
Elizabeth  Liitfian,  wife  of  William  Liiinafi,  (father  and  mother  of 
plaintiff /.7/;«<7«,  both  fince  deceafed,)  were  her  heirs  at  law,  and 
filed  their  bill,  infifling  that  they  were  entitled  to  have  the  looo  /. 
raifed.  The  defendant  fet  up  three  defences:  i ft,  That  R.  C. 
having  become  entitled  to  the  inheritance  in  fee  of  the  moiety 
comprifed  in  the  term,  the  term  funk  into  the  inheritance. 
2d,  That  the  will  operated  as  an  appointment,  and  the  devifees  of 
the  eftate,  being  relations  of  y^;.'«,  were  capable  of  taking  as  ap- 
pointees. 3d,  That  the  legacies  and  other  charges  were  fatisfac- 
tions  pro  tauto;  and  therefore,  (if  they  were  wrong  upon  the  other 
point,)  only  the  rcfidueof  the  looo/.  fliould  be  raifed.  But  Lord 
Chancellor  ordered  the  whole  of  the  1000/.  to  be  raifed  for  the 
June  ?3,  plaintiffs,  and,  upon  appeal  to  the  Houfe  of  Lords,  this  decree  was 
^78^-  affirmed.] 

aVern.a^S.       Bv  a  marriage  fettlement,  in  cafe  of  failure  of  iffiie  male,  the 
Sniith.         remainder  of  the  eftate  was  limited  to  daughters,  until  they  fhould 
Taife  3000/.  for  portions  :  there  was  iffue  of  the  marriage  a  fon 
and  two  daughters :  the  father  devifed  700/.  a-piece  to  the  daugh- 
ters, and  died  :  the  fon  afterwards  made  his  will,  and  devifed  to 
the  daughters  to  the  amount  of  7000/.,  without  any  mention  of 
its  being  in  lieu  or  fatisfadtion  of  any  thing  due  to  them,  and  gave 
his  land  to  his  heirs  male,  and  died  without  iffue.     It  was  held 
clearly,  that  the  father's  legacy  could  be  no  fatisfadtion,  not  being 
adequate  in  value :  bcfides,  the  father  had  a  fon  then  living,  and 
it  was  altogether  contingent  and  uncertain  whether  3000/.  would 
ever  arife  and  become  payable  or  not,  and  therefore  it  was  but 
reafonable  that  the  father  (liould  make  fome  certain  provifion  for 
his  daughters :  but  as  to  the  fon's  legacy  of  7000/.  it  was  by  two 
lords  commiffioners,  againft  Raivlinfon,  decreed  a  fatisfaftion  j  but 
upon  an  appeal  to  the  lords  the  decree   w^as  reverfed,  for  the 
daughters  being  heirs  at  law,  and  difinherited,  there  was  no  ground 
for  the  court  to  make  a  ftrained  conftru6lion  to  their  prejudice,, 
in  favour  of  a  voluntary  devifee. 
Saik.  155.         H.  owed  to  his  niece  A.  lool.  by  bond,  and  having  two  other 
Cuthbertv.    "'^^^s,  B.  and  C,  makes  his  will,  and  bequeaths  300/.  to  his  niece 
Fexock.       A.,  and  to  his  two  other  nieces  200/.  a-piece  :  after  that  he  bor- 
aVern.593.  rowed  anpther  100/.  of  his  niece  A,,  and  died,  being  indebted  to 
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her  in  200/.     To  prove  that  the  300  /.  (hould  go  in  fatisfa£lion  of 
the  debt,  it  was  infifted  on  as  a  rule  la  equity,  tliat  where  a  tefta- 
tor,  bting  indebted,  gives  his  debtee  a  legacy  greater  than  his  debt, 
it  fliall  go  in  fatisfadlion ;  for  a  man  {hail  be  intended  to  be  jud 
before  he  is  kind  :  other  wife,  where  a  legacy  is  lefs,  for  that  is 
neither  to  be  jufl  nor  kind,  and  fhiU  not  be  taken  to  go  in  fiuif-  (d)Butwhe- 
facllon  of  any  part.     But  per  Ccwpery  Lord  Chancellor,  it  might  ''^"^^^y 
be  as  good  equity  to  conftrue   him  to  be  both  juft  and  kind,   if  denceaught 
he  intended  to  be  both;  if  any  part  of  this  300/.  be  applied  to  cobeadmit- 
the  payment  of  the  debt,  as  for  fo  much  it  is  not  a  gift ;  whereas  ^^^^.'"  [^g^'" 
a  legacy  mud  be  taken  to  be  a  gift  or  gratuity  :  and  there  being  t.c.  Evi- 
ailets,  and  fome  {a)  proofs  of  the  teftator's  greater  kindnefs  to  A.  <ieice.    See 
than  his  other  nieces,  his  Lordfliip  decreed  her  the  whole  300/.  ^.'^leky*!)* 
over  and  above  her  debt,  2  Atk.  517.  cf  infra. 

If  a  legacy  of  100/.  is  given  to^.  by  J.  5.,  and  another  of  50/.  Preced. 
by  J.  D.y  and  of  both  wills  A,'s  father  is  made  executor,  who  hav-  ^^^"*  3^4- 
ing  by  a  marriage  fettlement  power  to  charge  his  land  v/ith  2000/. 
for  portions,  devifes  1000/.  equally  between  his  daughters  ;  by 
deviling  it  to  them  equally,  according  to  the  marriage  fettlement, 
he  flievvs  that  he  intended  them  an  equal  benefit,  and  therefore 
the  1000/.  Ihall  not  be  in  fatisfa£tion  of  the  legacies  given  A. 

A.  indebted  to^.  in  50  /.  left  him  a  legacy  of  500/.  and  made  him  2Saik.  508, 
executor,  and  after  the  making  of  his  will,  borrowed  150/.  more  [",'• ''^*     , 
of  him  ',  and  the  Mailer  of  the  Rolls  held,  that  the  legacy  Ihould  ca.e. 
be  a  fatisfa£lion  of  both  debts  :  but  Harcourty  Lord  Chancellor, 
reverfed  his  decree,  and  held,  that  a  court  of  equity  ought  not  to 
hinder  a  man  from  difpoling  of  his  own  as  he  pleafes ;  and  when 
he  fays  he  gives  a  legacy,  it  cannot  concradid:  him,  and  fay  he 
pays  a  debt :  and  it  was  alfo  lield  in  thofe  cafes,  if  a  legacy  be  lefs, 
it  Ihall  not  be   a  fatisfa£tion.     So,  if  the  thing   given   be  of  a 
different  nature,  as  land,  it  ihall  not  go  in  fatisfaftlon  of  money. 
So,  if  the  legacy  be  upon  condition,  for  by  the  breach  he  may  be 
a  lofer,  whereas  the  will  intended  it  for  his  beuefir. 

A.j  by  will,  gave  fix  feveral  annuities  for  lives,  three  of  10/.  Trin.  1729, 
each,  and  three  of  5/.  each,  to  be  paid  out  of  his  perfonal  eftate,  ^^^e^Tp?^* 
and  gave  all  the  reft  of  his  real  and  perfonal  eftate  to  E.  his  wife,  wn«.S.C. 
whom  he  made  fole  executrix  :  the  annuitants  were  his  fifters  and 
their  children  •,  and  about  two  years  after  the  wife  makes  her  will, 
and  gives  two  annuities  of  5  /,  each  to  two  of  the  5  /.  a-year  an- 
nuitants in  her  hulband's  will,  but  gives  them  to  them  and  their 
heirs,  in  cafe  they  happen  to  overlive  fuch  a  one,   who  by  her 
hufband's  will  had  10/.  per  ami.  for  life  ;   (he  likewife  gives  ano- 
ther annuity  of  10/.  per  ami.  to  one  and  her  heirs,  and  another  of 
5  /.  to   another  and  her  heirs,  who  had  each  of  them   the  like 
annuities  for  life  by  the  huftjand's  will ;  but  in  the  difpofition  of 
thefe  annuities  fiie  takes  no  manner  of  notice  of  her  huftiand's 
will,  or  that  they  had  any  annuities  thereby  given  them;  and  the 
only  queftion  was.  Whether  the  four  annuities  given  to  the  perfons 
in  fee,  by  the  wife's  will,  {hould  be  taken  to  be  only  in  fatisfadion 
of  the  like  annuities  for  life,  given  to  the  fame  perfons  by  the     , 
hulband's  will  .-*  and  it  was  argued  that  they  fhould,  becaufe  the 
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hufband's  annuities  being  payable  only  out  of  his  pcjfoinil  cllate, 
and  the  wife  being  his  executrix,  (lie  was  in  the  nature  of  a  debtor 
for  them  ;  and  wherever  a  perfon,  by  his  will,  gives  a  legacy  aa 
great  or  greater  than  the  debt  he  owes  to  the  legatee,  it  has  always 
been  taken  to  be  a  fatisfa6lion  of  the  debt.  But  per  Lord  Chan- 
cellor, this  do£l;rine  has  already  been  carried  too  far,  and  he  would 
never  carry  it  farther ;  for  though  it  is  true,  a  man  ought  to  be 
juil  before  he  is  bountiful,  and  therefore  fliall  be  prefumed  to  pay 
a  debt  rather  than  give  a  legacy  to  the  fame  perfon,  when  it  is  the 
fame,fum,  or  more,  than  he  owes  him*,  yet  why  may  he  not 
be  both  juft  and  bountiful  when  there  are  aflets  to  anfwer  both, 
as  in  the  prefent  cafe  j  and  there  can  be  no  pretence  to  fay  that 
the  two  firft  annuities  of  5  /.  can  be  a  fatisfadlion  of  the  like  an- 
nuities given  by  the  hufband,  becaufe  they  are  given  upon  the  con- 
tingency of  overliving  fuch  a  one,  which  has  not  yet  happened, 
and  poflibly  never  may ;  and  then  fhall  the  annuities  for  life,  which 
are  certain,  be  extinguilhed  by  giving  the  fame  perfons  annuities 
in  fee  on  a  contingency  which  may  never  happen  ?  And  if  that 
were  fo,  as  to  thefe  annuities,  there  is  no  reafon  to  imagine  the 
wife  had  a  different  intention  as  to  the  others,  or  that  flie  intended 
two  of  them  Ihould  go  in  fatisfaclion  of  the  like  annuities  given 
by  her  hufband,  and  the  other  two  not :  and  the  cafes  where  a 
legacy  has  been  held  a  fatisfaclion  of  a  debt,  are,  where  the  debt 
was  oSving  by  the  fame  perfon  who  gave  the  legacy  :  but  if  fuch 
legacy  be  given  on  a  contingency,  or  to  take  place  afa  future  day,  it 
is  no  fatisfadlion  of  the  debt ;  and  therefore  in  the  principal  cafe 
it  was  decreed,  that  the  annuities  given  by  the  v.'ife  were  diftindl: 
additional  annuities,  and  not  an  enlargement  only  of  the  hufband's 
annuities  from  an  intereft  for  life  to  an  intereft  in  fee,  and  that  the 
annuitants  fliould  take  both. 
Eeiiafis  V.  [^J.  S.,  on  his  marriage,  made  a  fettlement  of  fome  exchequer 
^^'T*'''  c,  ^"iiuities  for  99  years,  to  the  amount  of  300  /.  per  ami.  in  truft  for 
'*^  '  himfelf  for  life,  remainder  to  his  wife  for  life,  remainder  to  his 
children,  in  fuch  manner  as  he  fhould  appoint,  and  if  no  children, 
to  his  executors,  adminiftrators,  and  afhgns.  By  this  marriage 
there  was  only  one  child,  B.  J.  S.  being  like  wife  feifed  of  a  con- 
fiderable  real  and  perfonal  eftate,  afterwards  devifed  all  his  real 
and  perfonal  eftate  to  his  wife  and  her  heirs,  charged  with  the 
payment  of  10,000  /.  as  a  portion  for  his  daughter,  payable  at  the 
age  of  18  years ;  and  in  cafe  his  wife  fhould  marry  again,  that 
then  the  eftate  fhould  ft  and  charged  with  a  further  fum  of  5000  /, 
for  his  daughter.  One  point  in  the  caufe  was,  whether  the  1 0,000  /. 
bequeathed  by  the  father  to  B.  fhould  be  taken  to  be  in  fatisfac- 
tion  of  the  annuities  under  the  fettlement,  and  fo  the  annuities  be 
confidered  as  part  of  the  father's  perfonal  eftate  which  he  had  a 
right  to  difpofe  of  by  his  will  ?  And  Lord  Hardiuickc  was  of  opi- 
nion, that  it  could  not  be  taken  to  be  in  fatisfaclion,  but  that  B. 
was  entitled  to  both  as  a  double  portion  :  for  though  the  annuities 
and  the  legacy  are  both  of  the  fame  nature,  both  perfonal  eftates; 
yet  the  legacy  of  10,000  /.  is  fubje6l  to  a  contingency,  and  not  pay- 
able, unlefs  B.  furvived  the  age  of  1 8  years ;  befides,  B,  might 

have 
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have  lived  till  the  annuities  were  run  out,  as  feveral  of  the  years  were 
already  gone  -,  and  as  the  legacy  might  ueyer  have  become  payable, 
it  would  be  hard  to  fay,  that  a  mere  contingency  (hould  take  away 
a  portion  abfolutely  veiled,  efpecially  in  the  cafe  of  an  only  child. 
If  indeed  the  father  had  difpofed  of  thefe  annuities  to  any  other 
perfon,  it  might  have  been  a  queftion,  his  Lordfhip  added,  whether 
the  10,000  /.  (hould  not  be  taken  to  be  in  fatisfa£lion,  and  whether, 
upon  thofe  circumftances,  B.  ought  to  be  allowed  to  infill  upon 
both  demands  ? 

A  freeman  of  London^  having  a  wife  and  fix  children,  by  his  will  Fambam  v. 
gives  his  wife  her  widow's  chamber,  and  the  third  of  his  eftate,  ^^i"'ps» 
■which  fhe  was  entitled  to  by  the  cuftom  of  London  %  and  to  his  fix  ^  '  ■*'^* 
children  one  other  third  which  they  were  entitled  to  by  the 
cuftom ;  and  as  to  the  third  which  he  had  a  power  to  difpofe  of, 
he  diredled  a  debt  of  100  /.  to  be  paid  out  of  it,  and  the  refidue  to 
be  equally  divided  between  his  wife  and  children.  After  making 
his  will  he  married  one  of  his  daughters  to  the  plaintiff,  and  gave 
her  1000/.,  which  in  the  marriage  articles  was  called  her  portion 
or  provifion.  On  the  death  of  the  teftator,  a  bill  was  brought  by 
the  hufband  and  wife,  for  their  feventh  part  of  their  teftamentary 
third.  For  the  defendants,  the  other  children,  it  was  infifted, 
that  the  portion  was  a  fatisfaclion  for  the  whole,  and  that  as  the 
plaintiffs  did  not  offer  to  bring  the  1 000  /.  into  hotchpot,  to  make  all 
the  children  equal,  they  ought  not  to  claim  this  1000/.  (which  was 
more  than  their  teftamentary  third,  the  whole  eftate  being  only 
10,500/.)  and  the  fhare  of  the  teftamentary  part  too,  by  which 
they  would  have  290  /.  more  than  the  other  children  ;  that  the 
will  intended  an  equality  among  all  the  children,  and  as  they  re- 
fufed  to  bring  in  this  1000  /.,  they  claimed  under  the  will  as  far  as 
it  makes  for  them,  and  againft  the  will,  when  it  makes  againft 
them,  which  equity  would  not  permit.  But  Lord  Hard%vkke  {f^A^ 
that  though  it  be  true,  that  where  a  father,  after  making  his  will, 
advances  his  child  with  a  portion  as  great  or  greater  than  the 
legacy  given  by  the  will,  fuch  provifion  has  been  always  holden 
an  ademption ;  yet,  there  was  no  cafe  where  the  devife  has  been 
of  a  refidue  (that  is  uncertain,  and  at  the  time  of  the  teftator's 
death  may  be  more  or  lefs,)  in  which  a  fubfequent  portion  given 
has  been  held  to  be  an  ademption  ;  that  this  was  not  a  devife  of 
one  third,  but  of  a  refidue  after  payment  of  a  debt  charged  on  that 
third :  that  here  was  likewife  fomething  to  which  this  portion 
might  be  properly  applied  as  a  fatisfa(flion,  vi-z.  the  orphanage 
part-,  and  the  teftator  calls  this  a  portion  or  provifion  in  the  mar- 
riage articles,  which  feems  as  if  he  then  confidered  this  as  an  ad- 
vancement in  his  lifetime  in  bar  of  the  cuftom  :  that  there  was  no 
declaration  in  the  will,  that  he  intended  all  equal ;  but  what  he  has 
faid  of  equality  is  of  the  refidue,  which  is  a  part  of  the  eftate 
remaining  after  what  was  given  away  in  the  teftator's  lifetime. 
His  Lordftiip  decreed  accordingly. 

J.  S.  by  a  codicil,  without  any  date,  gives  1000  /.  a-picce  to  M.  Spmks  1. 
and  5.,  (the  daughters  of  Mrs.  iJ.  a  widow,  with  whom  he  livedf  ^^^^^» 
for  feveral  years  till  the  time  of  his  death,)  and  if  either  of  themW^    ^  •  49  • 
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fliould  die  before  their  legacies  were  paid,  then  he  gave  the  whole 
to  the  furvivor,  and  diredled  that  each  of  the  faid  legacies  fliould 
remain  in  the  hands  of  his  executors,  till  the  legatees  attained  the 
age  of  21.  He  afterwards  enters  into  two  bonds,  one  to  M.  and 
the  other  to  5.,  reciting,  that  for  divers  good  caufes  and  conficler- 
ations,  he  is  defirous  of  making  a  provifion  for  and  towards  their 
maintenance.  Each  of  the  bonds  was  in  the  penalty  of  4000  /. 
for  fecuring  2000/.  a-piece  to  them,  provided  they  fliould  marry 
in  his  lifetime,  with  his  confent,  or  in  cafe  they  fliould  furvive 
him.  It  was  infifl:ed,  that  the  bonds  were  to  be  confidered  as 
given  in  fatisfattion  of  the  legacies  under  the  will  :  but  Lord  Hard- 
luicke  held,  that  they  were  not;  for  that  he  did  not  remember  in 
any  cafe  between  ftrangers,  where  a  man  firft  gives  a  legacy  by 
will,  and  afterwards  a  different  fum  to  the  fame  perfon  by  bond, 
that  the  one  has  been  held  to  be  in  fatisfadlion  of  the  other ;  that 
in  this  cafe  it  weighed  with  him  very  fl:rongly,  that  the  money 
given  by  the  bond  was  upon  a  contingency,  and  therefore  wliolly 
uncertain  whether  one  fliilling  of  the  principal  fum  would  become 
due  or  not ;  and  that  in  the  confl;ru6lion  upon  double  portions, 
it  had  always  been  of  weight,  that  they  were  both  certain. 

A  bill  was  brought  againft  the  executors  of  Sir  Jofeph  Jehylliot 
a  legacy  of  1000  A;  Sir  J.h  will  was  dated  the  4th  of  May  1738: 
foon  aftervt'ards  Mr.  5.,  the  plaintiff's  late  hufband,  made  his  ad- 
dreffes  to  her,  and  applied  in  July  following  to  Sir  J.y  who  was 
her  uncle,  for  his  approbation  j  who,  being  fatisfied  with  the  match, 
faid,  he  would  give  him  500/.,  but  as  it  was  not  convenient  to 
let  him  have  the  money,  he  would  draw  a  note  payable  to  him  on 
25th  of  March  1 739,  and  lodge  it  in  Mr.  HiU's  hands,  to  be  deli- 
vered to  Mr.  5.  after  the  marriage  was  had,  (which  he  did  ac- 
cordingly) ;  and  alfo  faid,  that  he  would  leave  fomething  to  his 
niece  by  will,  but  that  he  would  not  be  put  under  any  obligation 
of  doing  it.  Upon  the  19th  of  Augujl  1738,  Sir  J.  died  without 
revoking  his  will,  and  the  very  next  day  the  plaintiff  and  Mr.  5. 
were  married.  The  quefl:ion  was.  Whether  the  legacy  under  the 
will  was  fatisfied  by  the  500/.  given  in  the  teftator's  lifetime.-' 
Liord  Hardiviche  decreed,  that  it  was  not :  that  there  was  nothing 
done  by  Sir  J.  J,  afterwards  in  his  lifetime  that  induced  a  pre- 
fumption  of  fatisfa£lion ;  and  farther,  that  even  if  a  father  had 
given  his  daughter  a  portion  in  his  lifetime,  and  accompanied  it 
with  fuch  declarations  as  ufed  by  the  teftator  in  this  cafe,  a  portion 
fo  given  would  not  have  been  an  ademption  of  the  legacy  ;  a  for- 
tiori in  this  cafe,  it  could  not,  where  the  tefliator  was  only  a  re- 
mote collateral  relation,  the  plaintiff's  great-uncle,  and  did  not 
even  fland  in  loco  parentis y  for  the  plaintiff's  father  was  living. 

The  plaintiff's  wife  was  entitled  to  the  refidue  of  her  grand- 
mother's eftate,  under  her  will,  and  likevv'ife  was  left  executrix, 
^  durante  minori  atate^  her  father  was  adminiftrator.  At  the 
time  of  her  marriage  with  the  plaintiff,  he  was,  by  agreement,  to 
have  800  /.  from  the  father,  which  in  the  ftttlement  was  men- 
tioned to  be  for  a  portion,  and  in  confideration  of  natural  love  and 
affe£lion.     It  was  infilled  for  the  plaintiff,  that  he  is  entitled  to 
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an  account  of  the  grandmother's  eftate  from  the  reprefentative  of 
the  wife's  father,  and  that  the  800/.  paid  by  her  father,  upon  her 
marriage,  was  not  in  fatisfa£tion  of  this  refidue,  efpecially  as  it 
is  exprefled  to  be  given  for  natural  love  and  affection  :  and  as  the 
father,  at  the  fune  of  the  marriage,  was  worth  at  leaft  8000/. 
and  had  only  cliis  daughter  and  one  fon,  the  counfel  argued,  it 
was  not  probable  he  meant  it  as  a  fatisfa£tion  ;  that  conitruflive 
fatisfa6tions  mult  be  drawn  from  circumftances  •,  that  there  is  no 
cafe  to  be  produced,  where  a  father  is  indebted  to  a  child  on  ac- 
count of  a  demand  under  the  will  of  a  collateral  relation,  and 
that  before  the  demand  is  liquidated,  his  giving  a  fum  as  a  por- 
tion to  this  child,  has  been  held  a  fatisfa£tion :  and  for  this  pur- 
pofe  were  cited  Chidley  v.  Lee^  Pr.  Ch.  228.,  and  Barnham  v.  Phil-  In  the  cafe 
lips  (fupra)f  before  Lord  Hardiuicke  in  1 741. — The  counfel  for  the  °^p"^iey 
defendant  refted  chiefly  upon  the  parol  declarations  of  the  plain-  fa£ts  were 
tiff  and  his  wife,  foon  after  the  marriage,  that  the  800  /.  was  thefe,  viz. 
intended  both  as  a  portion  and  a  fatisfadtiori  likewife  as  to  the  re-  ^\^'  *^* 
fidue  of  the  grandmother's  eftate ;  and  the  depofitions  of  fix  or  plaintiff's 
feven  witneffes  were  read,  which  were  very  full  to  this  point.    To  wife,  and 
encounter  this,  on  the  plaintiff's  fide,  was  read  the  evidence  of  I?    j" 
the  father's  declarations  before  and  after  the  marriage  ;  that  he  legacy  of 
faid  his  mother  had  left  coo  /.  at  leail  to  his  daughter;  and  that  >So^-  which 
he  would  give  John  Wood  (the  plaintiff)  1000/.  and  make  a  man  gi„en^u" 
of  him  ;  and  not  above  fix  weeks  before  his  death,  faid  to  the  byacoiia- 
plaintiff,  "  Thou  knoweft  I  owe  thee  a  great  deal  of  money,  and  teraiancef- 
**  thou  flialt  not   be  wronged  of  a    farthing."     hord  Hardiuicke  her  mznlzzit 
refufed  to  decree  an  account  of  the  grandmother's  perfonal  eftate,  with  the 
fhe  having  been  dead  twenty  years,  and  there  being  no  grounds  P^^^'n^ffi 
to  think  that  the  refidue  under  her  will  was  more  than  the  for-  a^t  LTfa'- 
tune  given  to  the  plaintiff's  wife  in  marriage,  it  being  admitted,  ther,  gave 
that  coo/,  was  the  utmoft  amount  of  it.  ^"  iqcoI. 

•'  portion,  and 

after  fettled  a  church  leafe  on  the  plaintiffs,  and  maintained  them  14  0r  i;  years  at  his  own  houfe,  and 
no  notice  was  ever  taken  of  the  legacy,  nor,  for  aught  appeared,  did  the  hulband  know  any  thing  of  it ; 
yet,   after  fome   difference  between  tiiem,  and  a  bill  brought,  the  legacy  was  decreed  with  intereft  and 

cofts  ;  and  the  Mafter  of  the  Rolls  faid,  he  could  not  dilchjrge  it,  though  he  dilliked  the  fuit Lord 

Hardwicke,  in  fpeaking  of  this  cafe,  fays,  the  ground  Sir  John  Trevor  went  upon  was,  that  the  hufband 
knew  nothing  of  tb.e  legacy  to  the  wife  from  the  collateral  anceftor,  and  theref3;e  held  it  was  not  latisfied 
by  the  portion,  though  it  was  a  much  larger  fum  than  the  legacy  :  but  his  Lorddiip  added,  he  thought 
th  s  an  extremely  hard  cafe,  and  he  believed  he  Aould  have  been  inclined  to  determine  it  otherwife. 
z  A'.k.  523. 

On  a  bill  by  the  plaintiff,  as  adminiftrator  to  his  wife,  one  of  Seed  v. 
the  daughters  of  W.  Bradford,  which  daughter  was  entitled  to  a  P'^^^^of''* 
fifth  part  of  a  legacy  of  520/.,  left  to  her  and  her  four  fifters  by        ""^ 
the  will  of  T.  Titidall  their  grandfather ;  the  cafe  was  as  follows, 
viz.  Tindall  made  the  wife  of  Bradford  executrix.     Bradford,    as 
her  hulband,  poffeffed  himfelf  of  the  perfonal  eftate  oi  Tindall i 
mixed  the  effe<fts  with  his  own  ;  applied  them  to  his  own  bufinefs ; 
and  continued  fo  till  his  death.     Upon  a  treaty  for  the  marriage 
of  the  plaintiff  in  1 740,  with  one  of  his  daughters,  Bradford  agreed 
to  give  400/.  as  a  marriage  portion,  as  it  was  fworn  by  the  plain- 
tiff's father,  one  of  the  parties  to  the  agreement.     On  the  wedding 
day,  Bradford  went  up  and  fetched  the  400  A  which  was  put  by 
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for  the  hufband's  uie  ;  one  vitncfs  fwearing,  that  Byadford  faid, 
**  there  is  the  money,  but  that  is  not  all ;"  another,  that  he  faid, 
*'  there  is  what  I  give  my  daugliter,  but  that  is  not  all ;"  and  both 
added,  "  or  words  to  tliat  effect."  It  appeared,  that  the  daughter 
■was  privy  to  the  right  fhe  had  to  this  fifth  part.  It  did  not  appear 
(but  rather  the  contrary)  that  her  hufband  knew  of  it  at  that  time  ; 
but  he  knew  of  it  a  year  after  tbe  marriage,  yet  never  made  any 
demand  of  it  in  the  life  of  his  wife,  who  died  in  1742,  nor  in  the 
life  of  Bradford^  who  died  in  'i'j/\6.  The  court,  principallv  upon 
the  ground  of  the  long  acquicfcence  by  the  plaintiff,  decreed  the 
400/.  to  be  an  implied  fatisfadlion  of  the  104/.,  the  fifth  part  of 
the  legacy  of  520/. 

A.  devifed  liis  real  and  perfonal  efliate  toB.  his  fon,  charged  with 
500/.  to  ^.'s  daughter,  payable  at  21  or  marriage.  B.  married  this 
daughter  to  C.  her  firft  hulhand,  after  the  teilator's  death,  and 
gave  her  1500/.  as  a  portion,  but  no  mention  was  made  of  the 
coo/,  legacy,  nor  was  any  releafe  or  difcharge  taken  for  it. 
Twenty-one  years  afterwards,  the  daughter  and  her  fecond 
hufband,  brought  their  bill  againfh  the  father  for  the  500  /.  legacy. 
But  the  bill  was  difmiffed,  it  being  to  be  prefumed,  that  the  1 500  /. 
portion  was  intended  in  fatisfadlion  of  the.  legacy,  efpecially  after 
fuch  a  length  of  time. 

jE.  G.  by  his  will  gives  a  legacy  of  2000/.  totruftees,  in  truft  to 
pay  the  intereft  thereof,  to  his  wife  for  life,  and  after  her  death 
the  benefit  of  the  principal  to  his  fon  ;  but  if  he  dies  before  21, 
then  he  gives  it  over  to  his  daughters,  and  makes  J.  S.  and  two 
more  perfons  executors.  The  fon  attained  21,  and  became  en- 
titled to  the  2000  /.  The  dire6lions  in  the  will  were,  that  the  execu- 
tors fhould  carry  on  the  teftator's  trade  of  a  brewer ;  and  in  com- 
pliance with  this,  they  fuffered  the  2000  /.  as  well  as  the  reft  of 
the  teflator's  eftate  to  continue  in  the  trade.  The  fon,  after  he 
had  attained  his  age  of  21,  ftill  carried  on  the  trade  on  the  foot  of 
the  fame  ftock  which  vi'as  left  by  his  father.  The  fon  afterwards 
makes  his  will  without  any  reference  at  all  to  his  father's,  and  gives 
a  legacy  of  10,000  /.  upon  different  trufts  from  what  his  father  had 
done  of  the  2000/.;  for  after  the  intereft  of  the  10,000/.  to  his 
mother  for  life,  he  gives  the  principal  to  his  fifter  S.'s  children, 
and  charges  it  upon  all  his  real  and  perfonal  eftate,  and  to  be  paid 
to  truftees  in  a  month  after  his  death.  Upon  the  death  of  the  fon, 
the  plaintiff,  as  devlfee  of  the  mother,  infifted  both  on  the  intereft 
of  the  2000/.  and  the  intereft  of  the  10,000/.  Lord  Hardivicke 
held  him  entitled  to  both ;  that  In  the  cafe  of  portions,  it  Is  true, 
the  court  always  leans  agalnft  incumbering  eftates  twice  over; 
and  will  overlook  little  circumftances  of  time  }  as  to  the  payment 
of  two  fums  to  children,  if  it  appears  to  be  a  double  portion  and  a 
double  provlfion  for  younger  children ;  but  that  this  has  never 
been  the  rule  in  regard  to  debts,  where  the  funds  for  payment  are 
appointed  by  different  perfons :  that  the  Intereft  of  the  2000  /. 
was  part  of  the  provifion  and  livelihood  of  the  mother,  and  a  debt 
upon  the  eftate  of  the  father  in  the  hands  of  the  fon  :  that  the 
mother  might  have  lived  till  within  a  day  of  the  time  which  was 

to 


EcsacteiOf.  379 

to  be  the  commencement  of  the  payment  of  the  intereft  of  the 
10,000  A  to  her,  and  yet  not  have  been  entitled  to  it,  and  there- 
fore it  could  be  no  fatisfaclion  ;  for  there  is  no  cafe  to  make  a 
legacy  a  fatisfadion  of  a  debt,  when  the  legacy  is  not  due  at  the 
time  of  the  teftator's  death,  but  is  made  contingent,  and  to  take 
place  at  a  future  day. 

J.  B.  being  by  the  will  of  J.  P.,  to  whom  he  was  executor,  to  Par-et  v. 
pay  300  /.  to  his  aunt  M.  P.,  devifcs  the  reudue  of  his  eilate  to  his  \^^^'\  ^ 
mother  and  his  aunt  AI.  P.  for  life.  It  was  adjudged,  that  this 
devife  of  the  moiety  of  the  refidue  for  life  was  not  a  fatlsfadlion 
of  the  annuity ;  for  it  is  a  general  rule  of  fatisfa£tIons,  that 
the  thing  given  in  fatisfaclion  (hould  be  exactly'  of  the  fame 
nature,  and  equally  certain ;  but  that  here  it  was  neither :  the  firft 
being  a  clear  annuity  of  300  /.,  the  laft  being  the  moiety  of  the 
refidue  of  the  perfonal  eftate,  whether  more  or  lefs :  that  when  a 
legacy  has  been  prefumed  a  fatisfadllon,  it  has  been  for  a  debt  by 
the  fame  teftator. 

A  fon  was  entitled  under  the  marriage  articles  of  his  mother  to  Aiieyn  v. 
have  I  coo  /.  laid  out  in  land  to  his  fole  benefit  after  the  death  of  ^iieyn, 
his  father  and  mother.  The  mother  died  ;  the  father  by  a  fecond 
marriage  had  a  daughter,  and  having  made  a  provifion  for  her  by 
a  fettlement,  he,  by  his  will,  devlfed  other  parts  of  his  eftate  to  his 
daughter  and  her  heirs,  and  the  refidue  in  truft  for  his  fon  for  life, 
and  then  to  the  daughter,  with  particular  limitations  arid  declara- 
tions of  that  truft  ;  and  all  his  perfonal  eftate,  except  fuch  as  was  . 
given  to  the  daughter,  he  gave  to  the  fame  truftees  to  pay  all  juft 
debts  and  legacies,  and  then  to  his  fon  for  life,  with  a  bequeft  over 
to  the  daughter  and  her  family.  It  was  infifted,  that  this  devife 
to  the  fon  was  a  fatisfadion  for  the  1500  /.  But  Lord  Chancellor 
faid,  there  was  no  authority  that  fuch  a  bequeft  as  this  of  the 
refidue  of  real  and  perfonal  eftate,  after  payment  of  juft  debts, 
to  teftator's  eldeft  fon  and  heir  for  life  only,  {hould  be  conftrued 
a  fatisfaclion  for  the  1500  /.  he  was  entitled  to  under  his  mother's 
marriage  articles.  If  the  fon  died  in  the  lifetime  of  the  father, 
leaving  feveral  children,  there  was  no  provlfion  for  them.  So,  if 
he  furvived,  as  he  did,  and  had  iffue  afterwards  :  the  1500  /.  there- 
fore muft  be  confidered  as  a  debt  by  fpecialty  on  the  teftator's 
eftate,  to  be  retained  by  the  defendant  his  fon. 

Mr.  Pelham^  having  four  daughters,  by  his  will  appointed  a  fum  Watfon  v. 
of  10,000/.,  over  which  he  had  a  power  under  his  marriage  fet-  ^qj1|°^|^'"|' 
tlement  among  his  daughters,  excepting  Lady  Lincoln  (whom  he  32^' ,  Br. 
had  advanced) ;  he  then  dIreCled  his  Nottinghamjfjire  eftate  to  be  <^h.  Rep. 
fold  after  the  death  of  the  Duke  of  Neivcajile^  and  the  money  to  sfc"°''' 
be  divided  among  all  his  daughters,  excepting  Lady  Lincoln ;  and 
alfo  gave  his  perfonal  eftate  among  his  daughters,  excepting  Lady 
Lincoln^  and  the  refidue  of  his  real  eftate  to  all  the  daughters  with- 
out any  exception.     By  a  codicil  he  charged  his  eftate  at  Eper 
with  5000/.  to  each  of  his  younger  daughters  who  ftiould  not  be 
entitled  to  the  houfe  and  park  at  Eper.  His  daughter  Grace  after- 
wards married  Mr.  Watfon  \  and  Mr.  Pelham  gave  her  20,000  /.,  by 
applying  part  of  the  10,000  /.  and  other  means,  for  her  fortune:  and 
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the  quc^ion  was,  Whether  the  legacy  given  by  the  will  was  fatisfic'di 
by  the  portion  ?  Lord  Hardwicke  held,  that  the  20,000  /.  advanced 
to  Grace  in  Mr.  Pelhatns  lifetime,  which  by  her  marriage  fettle- 
ment  was  recited  to  be  in  full  of  her  portion  or  fortune,  was  a 
fatisfa£^ion  of  wliat  Ihe  could  claim  under  the  will  or  ftttlement 
of  her  father  by  way  of  portion  •,  but  as  to  the  devife  of  the  one- 
third  of  the  perfonal  eftate,  and  the  fourth  of  the  refidue  of  the 
real  eftate,  his  Lordftiip  thought  it  was  no  fatisfadion. 
eacock  v.  T".  C.  entered  into  a  bond  to  truftees,  reciting,  that  he  was  de- 
r'^'cw*  ^''^o^s  of  providing  for  one  of  the  defendants  T.  C.  his  natural  fon, 
Rep.z9s'.  '^^'^  about  four  years  old,  and  conditioned  that  his  executors 
{hould,  fix  months  after  his  deceafe,  pay  the  fum  of  5000  /.  to  the 
truftees  for  the  ufe  of  the  faid  T.  C,  the  intereft  to  be  applied  for 
his  maintenance  and  education  till  21,  and  the  principal  then  to 
be  paid  him  ;  but  if  he  fhould  die,  living  the  father,  or  under  21, 
then  not  to  be  paid. — T.  C.  afterwards  made  his  will,  whereby 
he  gave  the  defendants,  the  truftees,  all  his  eftates  in  truft  to  pay 
legacies,  and  to  lay  out  1 5,000/.  upon  fecurities,  and  to  apply  200  /. 
per  ami.  to  the  education  of  his  natural  fon  T.  C,  till  25,' and  then 
to  pay  to  him  the  1 5,000  /.  j  but  if  he  fhould  marry  between  22  and 
25,  and  fhould  die,  to  pay  the  whole  to  his  iflue  ;  and  if  he  fhould 
die  unmarried  before  25,  the  whole  over.  Lord  Thurloiue  decree  A  ^ 
that  the  bond  was  not  iatisfied  by  the  legacy  ;  and  his  Lordfhip's 
decree  was  aflirmed  by  the  Lords  Commiflioners  Laughborongby 
AJhhurJiy  and  Hot  ham. 
Grave  V.  The  Earl  of  Saiybtiry  left  a  legacy  of  10,000/.  to  James  Cecil 

^*'^.'  °^  Grave^  fuggefted,  but  not  proved  to  be  his  natural  fon.  The  bill 
1  Br.  Ch!  w^s  filed  to  eftablifti  the  will,  and  for  an  account  of  the  perfonal 
Rcj>.  425.  eftate;  but  the  defendant's  anfwer  Itating  that  the  teftator  had  in 
his  lifetime  advanced  money  to  J.  C.  Grave,  which  it  was  inliftcd 
ought  to  be  taken  in  fatisfailion  pro  tanto  of  his  legacy,  the  i^ord 
Chancellor  referred  ic  to  the  Mafter  to  inquire  into  the  circum- 
ftances  of  fuch  advancements,  and  to  report  them  to  the  court. 
The  Mafter  found,  that  the  teftator  had  granted  to  J.  C.  Grave^  a 
leafe  for  99  years  of  a  farm  called  T".,  at  the  rent  of  40/.  a-year, 
which  farm  he  found  had  before  been  let  at  142/.,  and  was  reported 
to  be  worth  to  be  let  at  1 8©  /.  per  ann.  He  calculated  the  differ- 
ence between  the  referved  rent  and  the  real  value,  at  20  years  pur- 
chafe,  to  be  2800  /.  ;  and  alfo  found  that  the  teftator  had  paid  the 
former  tenant  of  the  premifes  1200/.  for  a  ftanding  crop,  dead 
ftock,  and  farming  utenfds,  and  alfo  400  /.  for  repairs ;  making 
together  the  fum  of  4400  /.  The  queftion  was.  Whether  this  fum 
of  4400  /.  fhould  be  confidered  as  a  fatisfa£lion  for  fo  much  of  the 
legacy  of  10,000  I.?  Lord  Thurloive  was  of  opinion  it  was  not  to  be 
fo  confidered,  and  ordered  the  legacy  to  be  paid. 
Holmes  V.  Holmes  the  father,  who  was  a  jeweller,  by  his  will  gave  his  fon 

Holmes,        500/.,  and  2000  /.  to  four  unmarried  daughters  ;  then  gave  his  fon 
Kep".  55*5.     ^^  utenfils  of  his  trade,  (which  were  of  trifling  value)  j   and  gave 
the  refidue  of  his  perfonal  eftate  to  his  wife  for  life  j  and  after  her 
death,  he  gave  further  legacies  to  his  daughters  ;  to  fonie  500  /., 
and  to  others  1000/.,  and  if  any  furplus,  to  be  divided  between 
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till  his  children  who  fnould  be  then  living,  (there  being  then  feven 
in  all).  He  afterwards  took  his  fon  into  partnerfliip  with  him,  and 
by  the  deed  of  partnerfliip,  the  (lock  was  to  be  3000  /.  to  be 
brought  in  equally ;  and  they  were  to  be  equally  entitled  to  the 
whole.  The  father  brought  in  the  whole  capital,  and  it  was  un- 
derllood  by  the  whole  family,  that  he  meant  to  give  the  fon  the 
half  of  the  flock.  The  children,  who  were  of  age,  by  their  anfwer 
admitted  this  ;  and  there  was  parol  evidence  of  declarations  of 
the  teftator  at  different  times,  that  he  meant  to  bring  his  fon  into 
partnerfliip,  and  to  give  him  half  the  flock,  and  even  the  whole  ; 
and  that  he  told  one  witnefs,  that  he  had  brought  his  fon  in,  and 
had  given  him  1500/.  The  queftion  was.  Whether  this  advance- 
ment was  a  fatisfa£lion  of  the  legacy  of  500/..^  and  it  was  held 
not  to  be  a  latisfa£i:ion,  not  being  ejii[dtm  generis  \  and  that  it  mufl; 
have  been  the  teftator's  intention,  that  the  fon  fhould  have  both. 

A  teftator  bequeathed  to  his  putative  daughter  in  the  following  Debcze  v. 
tern-s,  viz.  "  I  bequeath  the  mortgage  bond  1 365/.  due  to  me  from  pj*"^^*  ^^' 
**  Mrs.  jl/.,  to  Mifs  Kitty  Meredith,  now  in  my  houfe,  in  order  to  jej.  519, 
*'  fit  her  out  for  Indioy  or  to  difpofe  of  her  in  marriage."  Mifs 
jlleredit/jy  during  the  teftator's  life,  married  Alore  the  bankrupt, 
and  the  teftator  gave  Alore  a  bond  for  1000/.  as  a  marriage  por- 
tion. He  alfo  gave  them  after  marriage  600/.  to  buy  furniture, 
^c.  The  bond  was  afterwards  paid-,  400/.  of  it  being  retained 
bv  More  out  of  money  received  on  account  of  the  teftator,  and 
the  remaining  600  A  upon  fuit  by  the  affignees.  More,  the  bank- 
rupt's father,  being  examined  as  a  witnefs,  faid,  that  the  teftator, 
before  the  marriage,  told  him,  in  a  converfation  on  the  fubjedl, 
that  "  he  could  only  give  her  1000/.  on  her  marriage,  but  there 
**  would  be  more  hereafter,  as  his  life  was  a  bad  one  ;"  by  which 
he  under ftood  flie  would  have  a  farther  fortune  at  the  teftator's 
death.  Lord  Thurlowe  held,  that  the  fum  of  1000/.  advanced 
upon  the  marriage  was  not  an  ademption  of  the  legacy  ;  nor  was 
there  any  evidence  or  prefumption,  that  the  gift  of  600  /.  after 
the  marriage  was  an  execution  of  the  teftamentary  gift. 

A  teftator  bequeathed  to  a  young  lady,  to  whom  he  was  not  Powell  v. 
related,  the  fum  of  6000/.,  payable  in  three  months  after  his  de-  ^3*^"!,, 
ceafc.     After  the  making  of  the  will,  the  lady  married  a  clergy-  Rep.  499. 
man,  which  marriage  was  had  with  the  approbation  of  the  tefta- 
tor, who  gave  5250/.,  5000/.  of  which  was  ftated  in  the  fettle- 
ment  to  be  her  marriage  portion.    After  the  marriage,  the  teftator 
laid  out  800/.  in  the  puichafe  of  a  chaplainfliip  of  Chelfea  Hofpital 
for  the  hufband.    It  was  infifted,  that  thefe  funis  making  together 
6050/.  were  inftead  and  lieu  of  the  legacy  of  6000/.     But  Loi'd 
Thurlowe  held,  that  where  a  ftranger  gives  a  legacy  by  wjll,  and 
afterwards  gives  a  fum,  without  any  evidence  that  it  is  intended 
for  the  fame  purpofe,  it  is  not  taken  as  a  fatisfu£tion  ;  that  to 
make  it  fo,  it  muft  appear,  at  the  time  of  the  gift,  to  be  meant  as 
an  ademption  of  the  legacy ;  and  nothing  of  that  kind  appearing 
here,  he  decreed  the  legacy  not  to  be  adeemed. 

//.  and  F.  the  daughters  of  J.  S.  were  entitled  under  his  mar-  Hanbury  v, 
riage  fettlement  to   2000/.  charged  upon  his  eftatc.     J-S.,  by   .'5'].  <-j^* 
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codicil  to  his  will,  gave  the  fum  of  20,000/.  to  be  equally  divided 
between  H.  and  F.,  to  be  paid  down,  or  fufficient  fecurity  given 
for  the  payment  thereof  within  thirty  days  of  either  of  them 
being  married,  provided  the  perfon  to  whom  fhe  (hould  be  mar- 
ried fliould  fettle  on  her  a  jointure  of  500/.  per  aim. y  otherwife 
fhe  fhould  be  entitled  but  to  5000/.  ^c.  This  was  adjudged  to 
be  a  cumulative  provifion,  and  not  a  fatisfadtion  of  the  2000/. 
provided  for  the  daughters  by  the  fettlement. 

A  teftator  being  poflefled  of  32,771/.  i6s.  id.  Bank  3  /)^r 
cents..,  devifed  to  truftees  three  fums  of  8 1 14  /.  \  s.  i\d.\n  the  faid 
ftock,  part  of  the  faid  capital  therein,  in  trufl  for  his  fon  T.  and  his 
daughters  S.  and  C.  and  their  refpeilive  children  and  grandchildren. 
After  the  making  of  the  will,  (the  teftator  being  then  poflefled  of 
34,657/.  14  i.  id.  Bank  3 />£■>'  cents.)  C.  intermarried  with  the 
plaintifl^,  and  by  their  marriage  fettlement,  the  plaintifl^,  in  con- 
fideration  of  5000/.  in  Bank  3 />fr  cent,  confolidated  annuities, 
which  were  to  be  accepted  by  him  as  the  portion  of  C.  his  wife, 
and  in  fatisfaclion  of  his  contingent  right  to  a  legacy  given  her 
by  her  grandfather's  will,  covenanted,  within  one  month  after  (he 
{hould  attain  her  age  of  23  years,  to  releafe  her  fhare  of  the  faid 
legacy  to  her  father.  Lord  Thtirlcive  held,  that  this  portion  could 
not  be  confidered  either  an  ademption  or  fatisfa£tion  of  the  legacy 
given  to  C.  by  her  father's  will. 

Before  marriage,  a  fum  of  money,  partly  belonging  to  the 
hufband,  partly  to  the  wife,  was  fettled  to  the  ufe  of  the  hufband 
for  life,  remainder  to  the  wife  for  life,  remainder  to  the  children 
to  be  equally  divided  between  them.  There  were  feveral  children, 
and  the  money  amounted  to  only  2400  /.  among  them.  Tlie 
father  afterwards  made  his  will,  and  gave  each  of  the  children 
2000/.,  and  the  refidue  of  his  eftate  among  them.  luOxA. BathurJJ 
decreed,  that  what  they  took  by  the  will  fliould  be  in  lieu  of 
their  portions  under  the  fettlement. 

J.  IV.  the  plaintifi^'s  father,  by  his  marriage  fettlement,  con- 
veyed his  eftate  to  truftees  to  the  ufe  of  himfelf  for  life,  remain- 
der to  truftees  to  preferve,  l^c,  remainder  to  his  wife  for  life,  re- 
mainder to  truftees  for  a  term  to  raife  1 0,000  /.  for  younger  chil- 
dren, remainder  to  his  eldeft  fon  in  tail,  remainder  over,  isfc 
In  the  fettlement  w'as  a  power  referved  to  him  to  raife  money, 
but  fubjecl  to  the  wife's  life  eftate,  and  the  provifion  for  the  chil- 
dren ;  and  alfo  a  provifo,  that  in  cafe  he  (hould  in  his  lifetime, 
give  to  any  of  his  younger  children  any  fums  of  money  towards 
his  or  their  portions  and  advancement,  and  declare  the  fame  by 
writing  to  be  in  part  of  his  or  their  portions,  they  fliould  go  prs 
tanto  in  fatlsfadtion  thereof.  By  his  will,  reciting  that  he  had 
made  no  provifion  for  his  wife  by  fettlement  or  otherwife,  he  de- 
clared it  to  be  his  will  that  the  truftees  fhould  pay  her  600  /.  per 
ami.  for  life  in  bar  of  dower  ;  and  if  he  (hould  have  but  one 
younger  child  only,  tiiey  ftiould  raife  5000/.  for  fuch  one  child, 
if  more,  20C0  /.  each,  which  he  charged  on  his  perlbnal  eftate, 
and  in  default  thereof,  upon  the  fettled  eftate.  He  died  leaving 
the  plaintiff  his  eldeft  fon,  and  two  of  the  defendants,  his  younger 
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children.  It  was  decreed,  that  this  provilion  by  the  will  was  In 
part  fatisfa£lion  of  the  portion  by  the  fettlement,  and  that  upon 
payment  of  5000/.  each,  the  furviving  truflee  in  the  fettlement 
fhould  aflign  the  term. 

Teftator  by  will,   7th  March  1774,  devifed  to  his  eldeft  fon  Ellifon  v. 
Ifaac  Cookfon  certain  freehold  and  copyhold  eflates,  and  continued  *^?f^p?* 
as  follows,  "  As  to  all  my  other  lands,  goods,  and  chattels,   of  Rep." -07*. 
**  what  nature  or  fort  foever,  I  give  to  my  dear  wife  Elizabeth^  3  Br.  Ch. 
'*  appointing  her  executrix  of  this  my  laft  will,  with  the  tuition  ^^P-^^* 
*'  and  education  of  all  and  every  fuch  younger  children,  and  to 
**  provide  for  them,  with  regard  to  their  fortunes,  as  they  may 
**  deferve  and  merit."    To  the  will  he  added  a  paper  of  the  fame 
date,  called  InJiruElions  to  my  wife  luith  regard  to  my  younger  chil- 
dren ;  wherein,  after  dire£ling  fortunes  for  his  younger  fons,  he 
fays,  "  My  daughters  Hannah   (the  plaintiff)   and  Sarah  to  have 
*'  5000/.  each;  all  the  furpluffes  over  and  above  your  own  ex- 
•'  pences  to  be  laid  out  in  mortgages  or  purchafes  for  the  purpofes 
"  before  mentioned."     By  an  additional  codicil  on  the  fame  pa- 
per, and  of  the  fame  date,  he  fays,  "  I  do  further  add  to  what  I 
**  have  faid  on  the  other  fide,  that  what  favings  or  increafe  I  may 
**  make,  or  my  dear  wife  may  make  of  my  efFe£ls,  (he  may  give 
*'  and  difpofe  of  the  fame,  either  in  her  lifetime,  or  by  v/ill,  to 
'*  fuch  of  her  children  as  fhe  fees  proper."     The  teftator  died  in 
December  1 783,  without  revoking  the  faid  will  and  codicil,  which 
were  proved  by  the  defendant,  the  vvidov/,  in  the  ecciefiaftical 
court. 

After  the  date  of  the  will,  viz.  about  September  iTj6y  a  treaty 
of  marriage  being  on  foot  between  the  plaintift  Richard  Ellifon 
and  the  co-plaintiff  his  wife,  Mr.  BuJIj,  brother-in-law  to  Mr. 
Ellifon^  was  defired  by  Mr.  Ellifon  fenior,  the  father  of  the  plain- 
tiff, to  go  to  Mr.  Cookfon^  the  co-plaintiff's  father,  to  acquaint  him 
with  the  provifion  intended  by  Mr.  Ellifon  fenior  for  his  fon,  and 
10  learn  from  Mr.  Cookfon  what  he  meant  to  give  his  daughter; 
when  Mr.  Cookfon  informed  Mr.  Bifl.)  (as  he  fwore  in  evidence), 
that  he  meant  to  give  his  daughter  Hannah  (the  co-plaintiff) 
5©oo/.  upon  her  marriage,  and  intended  to  give  her  a  further 
fiim^  equal  or  nearly  equal  thereto^  upon  his  death ;  but  refufed  to 
fettle  or  fpecify  the  fums.  In  the  courfe  of  the  treaty  between 
Mr.  Buf})  and  Mr.  Cookfon^  feveral  letters  paffed  ;  and  in  one  of 
them  from  Mr.  Bufh  to  Mr.  Cookfon^  dated  5th  of  Oclober  1776, 
Mr.  Bufh  fays,  *'  Mr.  Ellifon  (the  father)  fays — as  he  hopes  the 
*'  provifion  you  told  me  and  Mr.  Richard  Ellifon  you  Intended 
**  making  for  Mifs  Cookfon  at  your  deceafe,  will  be  equals  or 
**  nearly  fo^  to  ivhat  you  propofe  giving  upon  the  marriage,  he  fliall 
**  reft  perfectly  fatisficd  with  your  word  for  fulfilling  that  engage- 
*♦  ment."  In  anfwer  to  this  letter  the  teftator  wrote  to  Mr.  Buflj^ 
and  in  the  letter  faid,  "  You  m.uf!  miftake  Mr.  EHfon  in  regard 
<'  to  any  fuch  declaration  as  you  mention ;  the  miflake  may  arife 
*'  between  what  may  be  poffible  and  probable  :  I  told  him  my 
*'  prefent  plan,  which  would  be  executed  by  my  wife,  if  the  longer 
«'  liver." 

In 
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In  February  1 777,  the  plaintiffs  intermarried  ;  and,  on  the  i4tJj 
of  that  month,  the  plaintiff"  i2/V/6rt;-(/  received  from  Mr.  Coohfon  the 
fum  of  5000/.,  and  gave  a  receipt  for  the  fame  as  for  his  wife's 
portion.  The  Mafter  of  the  Rolls,  Sir  L.  Kenyan^  thought  there 
was  not  fufficient  to  repel  the  general  prefumption  in  fuch  a  cafe 
as  this,  that  the  portion  was  a  performance  of  the  legacy ;  and 
Lord  Thurlowe  was  afterwards  of  the  fame  opinion. 

A.  by  her  will  fays,  "  Itenif  I  give  to  my  fervant  Jane  Greefe 
**  500/.,  to  be  paid  her  within  three  months  after  my  deceafe." 
In  another  part  flie  fays,  "  I  give  5  /.  a-piece  to  the  reft  of  my 
«*  fervants,  but  I  do  not  give  5  /.  to  the  faid  Jane  Greefcy  becaufe 
«  I  have  done  very  well  for  her  before."  By  another  claufe  fhe 
gives  her  lands  lying  in  different  parifhes,  in  truft,  by  mortgage, 
fale,  or  oiherwife,  to  pay  her  debts  and  legacies  ;  and  after  her 
debts  and  legacies  paid,  then,  ^c.  The  teftatrix  was  at  her  death 
indebted  to  Jane  Greefe  in  260  /.  on  bond.  Lord  Chancellor  held, 
that  the  legacy  was  not  a  fatisfa£l:ion  of  the  debt ;  for  the  words, 
**  becaufe  I  have  done  very  well  for  her  before^''  fhew,  that  what  fhe 
had  given  her  before  (he  intended  as  a  bounty,  and  not  as  a  fatif- 
fa£lion ;  and  they  likewife  intimate,  that  the  teftator  meant  the 
500/.  to  be  equally  a  reward  for  the  fervices  of  Jane  Greefe^  as 
the  5  /.  was  for  thofe  of  the  other  fervants  -,  and  legacies  to  fer- 
vants have  never  been  held  to  be  in  fatisfadlion  of  debts.  The 
argument  too,  that  the  legacy  was  not  to  be  paid  within  three 
months  after  the  death  of  the  teftatrix,  was  not  to  be  laid  entirely 
out  of  the  cafe  :  though,  if  it  had  been  charged  upon  real  eftate 
only,  and  not  at  all  chargeable  upon  the  perfonal  eftate,  his  Lord- 
fliip  faid,  he  fliould  have  thought  it  of  greater  weight ;  for  the  pof- 
fibility  and  contingency  of  the  legatee's  dying  befqre  the  legacy 
became  payable,  muft  be  taken  into  confideration,  as  the  legacy 
might  not  have  been  paid  at  all,  if  the  legatee  had  died  before  the 
three  months.  But  where  the  legacy  is  charged  upon  a  mixed 
fund  of  perfonal  and  real  eftate,  if  the  perfonal  aflets  are  luffi- 
cient,  the  legacy  is  payable,  though  the  legatee  die  before  the 
day  of  payment :  otherwife,  if  the  legacy  be  out  of  a  real  eftate 
only. 

Where  a  teftator  by  will  gave  to  Zarah  Gaynon  a  legacy  of  500  /., 
and  thereby  declared,  that  in  cafe  his  perfonal  eftate  ftiould  not  be 
fufficient  to  pay  all  his  debtSy  legacies.,  and  funeral  charges^  he  there- 
by fubje^led  all  his  real  eftates  to  the  payment  thereof  5  and  after- 
wards by  a  codicil  gave  a  further  legacy  of  500/.  to  the  faid  5.  G., 
and  died  indebted  to  5.  G.  in  200/.  on  bond,  which  debt  was  con- 
traced  after  making  the  will,  but  before  the  codicil :  the  Mafter 
of  the  Rolls  declared,  that  the  500  /.  given  by  the  codicil^  was  to  be 
confidered  and  deemed  a  fatisfajStion  of  the  faid  200  /.  owing  by 
the  teftator  to  the  plaintiff'  S.vah. 

Admiial  Mathews  had  upon  his  mr.rrlnge  a  real  eftate  of  300/. 
per  annum  \n  ftri6l  fettlement,  fo  as  to  m.'.ke  his  eldeft  fon  tenant 
in  tail.  Long  afterwards,  in  1773,  he  enters  into  a  deed,  which 
was  an  agreement  between  the  father  and  fon  upon  the  fon's  mar- 
riage, \\hcre^.iy  the  father  agreed  to  ta!;e  800/.,  part  of  the  fortune 

of 


of  the  fon's  wife,  and  to  make  a  fettlcment  in  this  way;  that  in 
confideration  of  the  800  /.  he  {hould  In  one  month  afterwards 
fconvey  to  truftees  for  a  term  of  year?,  lands,  fubjett  to  thefe 
trufts,  to  fecure  50/.  per  annum  to  the  fon,  and  800/.  to  the 
younger  children  of  the  fon,  to  be  paid  at  fuch  days,  times,  man- 
ners, and  proportions,  as  the  fon  (hould  dire£l  and  appoint,  and 
for  want  of  appointment,  to  be  paid  to  them  equally  at  twenty- 
one  or  marriage,  with  benefit  of  furvivorihip  upon  the  death  of  any 
before;  and  if  he  had  no  child,  the  faid  800/.  (hould  not  be 
raifed,  and  the  term  fiiould  attend  the  inheritance.  In  1749  he 
made  a  will,  and  devifed  '^00 1,  per  annum  to  his  fon,  upon  condi- 
tion that  the  fon,-  within  twelve  months  after  teftator's  death, 
(hould  convey  the  whole  family  eftate,  for  better  fecuring  to  the 
teftator's  fifter-in-law  Anne  Burgefs  100/.  per  annum  for  life, 
which  he  had  before  given  her  out  of  the  faid  lands  ;  with  another  ' 
condition,  that  the  fon  (hould  confirm  his  will,  otherwife  the 
700/.  annuity  to  ceafe ;  and  then  makes  a  very  large  provifion 
for  the  grandchildren  at  their  age  of  twenty-five,  or  marriage. 
in  1750,  the  teflator  by  a  deed  made  his  fon  tenant  for  life,  in- 
(lead  of  tenant  in  tail,  as  he  was  before,  by  levying  a  fine,  and  re- 
fettling  the  efcate  in  the  ftriilefl  fettlement,  and  to  no  other  ufes. 
After  his  death,  the  queftion  was.  How  far  the  claims  of  the  fon, 
his  wife  and  children,  under  the  agreement  in  1773,  were  barred 
by  any  other  provifions  in  the  will  of  the  father  ;  and  whether  that 
was  a  fatisfa6lion  ?  The  Mafter  of  the  Rolls,  Sir  Thomas  Clarkey 
faid,  that  the  deed  in  1733  was  a  contrail  between  the  father  and 
fon,  fo  as  to  make  the  fon  and  his  family  purchafers  from  the  fa- 
ther, and  created  a  debt  owing  from  the  father  to  them  :  that  the 
wife  had  clearly  received  no  fatisfadlion  for  the  debt  contradled  to 
her:  that  as  to  the  children,  by  the  articles  in  1733  they  were 
entitled  to  800  /.,  fo  as  that  every  child  muft  have  had  part  of  it ; 
by  the  will  the  teflator  has  given  twenty  times  as  much  in  the 
whole  among  them  ;  but  then  it  is  fo  given,  that  if  they  do  not 
arrive  at  the  age  of  twenty-five  or  marry,  they  are  entitled  to  no- 
thing: this  therefore  did  not  fall  within  the  rules  of  fatisfa£lioii 
to  which  the  court  had  adhered  :  that  as  to  the  annuity  of  50  /. 
for  life  to  the  fon,  independent  on  the  deed  in  1750,  what  is 
given  by  the  will  is  not  a  fatisfafllon  of  that :  for  the  annuity  given 
by  the  will  is  diverfo  intuitu.  It  is  the  fame  as  if  the  teftator  had 
devifed  the  fettled  eftate  to  his  fon  for  life,  i^fc.  fubjeil  to  the 
annuity  to  Anne  Burgefs ;  and  then  if  the  fon  had  performed  that 
condition,  he  would  be  entitled  to  claim  under  the  deed  in  1733  ^ 
for  the  rule  of  fatisfadlion  was  never  carried  fo  far  by  conltrutlion 
as  to  make  that  anfwer  a  double  purpofe.  That  it  ftood  thus  with 
refpedl  to  this  annuity  of  50  /.  merely  upon  the  will ;  but  by  the 
deed  of  1750  it  was  put  out  of  the  fion's  power  to  perform  the 
condition  annexed  to  the  devife  of  the  700  /.  per  annum,  which 
the  fon  might  have  done  when  the  will  was  made,  he  being  then 
tenant  in  tail  of  that  eftate  :  the  annuity  of  700  /.  therefore  is, 
by  the  deed  in  1750,  a  pure  annuity,  and  free  from  the  condi- 
VOL.  IV.  C  c  '  tion  } 


3S6 


.At'orncy- 
(^cneral   v. 
Hird,  1  Br. 
Ch.  Rep. 
J-c. 


I'ugh  V. 
Duke  of 
Leeds,  i  Pr. 
Ch.  Rep. 
67  noce. 


tegaciCj[?, 

tlon ;  and  then  it  is  the  fame  as  if  the  condition  domprifed  in  the 
will  never  had  been  mentioned  ;  and  if  it  had  been  pure  and  free, 
it  would  be  a  fatisfad\ion  of  the  50/.  per  antwin.  By  the  deed  in 
1750,  then,  it  is  within  the  genenil  rule  of  fatisfa£tion,  though  by 
tlie  will  it  would  not  have  Been  fo. 

(I.  D.  by  her  will  gave  to  her  brother  G.  B.,  and  tlie  lawful  heirs 
of  his  body,  if  lie  (liould  have  any,  hct  whole  fortune  (except  a 
few  legacies),  but  if  he  fliouUl  die  without  heirs,  flie  gave  to  J.  S. 
1000/.,  and  to  y.  C.  500/.,  the  relidue  to  her  brother.  The 
property  was  perfonal  to  the  amount  of  about  5000/.  The  tefta- 
trix  died,  and  the  brother  furviving,  and  havirlg  no  child,  by  his 
will  gave  a  like  legacy  of  1000  /.  to  the  faid  '/.  5.,  to  her  folc  ami 
fcparnie  tife^  and  alfo  50c  /.  to  the  faid  "J.  C.  It  was  decreed,  that 
the  legacies  given  by  the  brother  would  be  a  fatisfacSHon  for  the  le- 
gacies given  by  the  former  will  (fupnofing  thofe  legacies  net  to  be 
too  remote,  as  it  was  holden  they  were). 

By  fettlement  on  the  marriage  of  Godolpkin  Echvanh  and  Eliza' 
leth  More,  a  term  of  6co  years  was  created  to  raife  portions  for 
daughters,  by  which  it  was  provided,  that  in  cafe  there  fhould  be 
but  one  daughter,  the  funi  of  50C0 /.  fliould  be  raifed  for  fuch 
only  daughter,  to  be  paid  at  eighteen  or  day  of  marriage,  with 
maintenance  in  the  mean  while.  There  was  a  provifo  in  the  fet- 
tlement, that  in  cafe  the  daughters  (liould  be  advanced  with  por- 
tions in  money  or  lands,  equal  in  value  to  the  portions  thereby 
provided,  in  the  lifetime  of  Godolphiu  Edwards,  or  he  (liould  give 
or  leave  them  money  or  lands  not  equal  in  value,  the  truftees 
fliould  raife  only  fo  much  as  v.ould  make  the  money,  or  value  of 
the  lands  fo  given,  equal  to  the  portions  provided.  Elizabeth, 
the  appellant,  being  the  only  daughter  of  tlie  marriage,  attained 
eighteen  the  4th  December  i  746.  Gndolphin  Edzvards  being  pof- 
fefled  of  5300 /.£/?/? ///f/im  annuities,  which  he  had  faved  from 
the  income  of  the  eilate,  2 id  November  1772  transferred  them  to 
the  appellant  Elizabeth,  then  the  wddow  of  Mr.  Alatilove.  A  bill 
had  been  filed,  and  the  caufe  came  on  to  be  heard  before  Lord 
Bathiirjl,  25th  June  17"  6,  when  there  was  a  decree  in  favour  of 
the  appellant  for  her  portion  of  5000  /.,  the  prefent  queftion  not 
being  then  before  the  court.  The  refpondents  afterwards  exhi- 
bited their  bill  of  review,  dating,  that  fince  the  pronouncing  of 
the  decree  in  that  caufe,  they  had  difcovered,  that  Godolphin  Ed- 
nuards  had  transferred  to  the  plaintiff  thsfe  India  annuities  in  part 
of  her  portion.  Upon  the  caufe  coming  on  to  be  heard,  Lord 
Chancellor  declared,  that  thefe  annuities  transferred  by  Godo'phin 
Edwards  to  the  appellant  Elizabeth,  were  to  be  confidered  as  having 
been  fo  transferred  in  part  fatlsfa£lion  of  the  portion  of  5000  /. 
under  the  marriage  fettlement,  and  therefore  varied  the  former 
decree  fo  far;  whereupon  an  appeal  was  lodged  in  parliament, 
which  being  heard  il/^nv/j  i5th,  1780,  it  was  ordered  that  the 
fame  fliould  be  difmiifed,  and  tlie  decree  therein  complained  of 
affirmed.] 


legacicisr.  387 

(E)  Of  Legacies  vefted  or  lapfed  :  And  herein, 

t.  Where  it  fhall  be  a  lapfed  Legacy  by  the  Legatee's  dying  in 
the  Lifetime  of  the  Teltator,  and  where  in  fuch  Cafe  it  (hall 
veil  in  another  Perfon,  to  whom  it  is  limited  over. 

TT  feems  by  the  rule  of  the  civil  law,  and  by  the  cafes  on  this  Abr.  E<j, 
■'■   head,   that  if  a  legacy  be  devifed  to  J.S.,  and  he  die  in  the  ^96,297. 
lifetime  of  the  teftator,  that  the  legacy  is  lapfed,  there  being  no 
fuch  perfon  to  take  at  the  time,  when  the  will  is  to  take  efFe<Sl. 

So,  where  ^.  by  will,  reciting  that  B.  owed  him,  400/.  gave  ^Vern.  ^21% 
and  bequeathed  thofe  400/.  to  him,  provided  he  out  of  the  400/.  ^"'^t**"*! 
paid  feveral  fums  in  the  will  mentioned  to  his  wife  and  children,  r/p!'wrns. 
and  the  reft  and  refidue  he  freely  and  abfolutely  gave  to  him,  and  83.  s.  c. 
willed  and  required  the  executor  to  deliver  up  the  fecurity  im-  [^^  !^* 
mediately  upon  his  death,  and  not  to  claim  or  meddle  with  the  declared  ^ 
debt,  or  any  part  thereof,  but  to  give  fuch  releafe  or  difcharge  as  "  that  the 
B.,  his  executors  or  adminiftrators,  fhould  require  or  think  fit;  ^f^^ '^^f^'^  m 
and  B.  died  in  the  lifetime  of  the  teftator  :  it  was  held,  that  the  (whereby  it 
money  directed  to  be  paid  the  wife  and  children  was  well  devifed;  wasdTcacd 
but  as  to  the  refidue  devifed  to  the  debtor  himfelf,  that  it  was  a  ctrh'fhouid 
lapfed  legacy,  he  dying  in  the  lifetime  of  the  teftator  (a) ;  although  be  delivered 
it  was  admitted,  that  if  the  teftator  had  faid,  I  forgive  fuch  a  debt^  "P  t°  the 
or  my  executor  JJjall  not  demand' it ^   ox  pall  releafe  ity   that  would  Eiijo^'h"" 
have  been  a  good  difcharge  of  the  debt,  though  the  debtor  died  executors, 
in  the  lifetime  of  the  teftator.  adminidra- 

tors,  or 
afligns,  to  be  cancelled,  and  that  no  ufe  fliould  be  made  thereof,)  was  only  In  aid  of  the  firft  claufe  in 
the  will,  by  which  alone  the  fum  is  to  be  taken  as  a  lapfed  legacy."     Reg.  Lib.  A.  1705.  fol.  521.] 

[The  teftatrix,  the  grandmotlier  of  the  plaintiff,  devifed  in  the  Slbthorp  y. 
following  words:  "I  likewife  forgive  my  fon-in-law  Richard  ^^^^^ 
**  Chillingivorth  a  debt  of  500/.  due  to  me  upon  bond,  and  all  ^  '•  5  ". 
"  intereft  that  fhall  be  due  for  the  fame  at  my  deceafe,  and  de- 
**  fire  my  executor  to  deliver  up  the  bond  to  be  cancelled," 
and  made  her  fon  J.  P.  executor.  The  legatee  died  in  the  life- 
time of  the  teftatrix.  Lord  Hardwicke  thought  the  teftatrix  in- 
tended in  all  events  the  bond  fliould  be  delivered  up  to  be  can- 
celled :  that  there  was  nothing  perfonal  in  the  prefent  cafe  for  the 
diredlion  tha^  it  {hould  be  delivered  up.  In  Elliot  v.  Davejjport, 
his  Lordftiip  faid,  the  words  are  not  penned  as  Jorgivenefs  or  re- 
miffion ;  there  was  no  intention  to  releafe  the  recognizance  till  Sir 
William  Elliot  paid  150/.  thereout;  but  here  is  a  clear  intention 
to  releafe  the  debt.  There,  it  was  to  be  delivered  up  to  Sir  Tfll- 
Ham  Elliot ;  here,  in  general,  to  be  cancelled.  There,  the  right 
of  adlion  fubfifted,  which  was  the  reafon  of  that  opinion  ;  here, 
it  would  be  too  nice  to  make  fuch  a  diftin£lion,  and  would  nar- 
row too  much  the  bounty  intended  by  the  teftatrix  to  her  family. 
HisLordfliip  therefore  decreed  the  bond  to  be  delivered  up  to  the 
plaintiff  to  be  cancelled,  but  without  cofts. 

^c  2  la 
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Topiisv.  In  a  will  was  the  following  cbufe:  "  I  give  to  my  kinrmart 

B.ker,  (i  ^^  jj   f]^g  f^rn  of  400 /.,  which  lie  owes  to  me  on  mortgage  of 

hIl  i^t'^o.      "  l"'s  eftate  in  5.,  and  1  further  order  my  executor  to  give  him  up 
1.  Cox's  P.    *'  n/I  bonds  owing  from  him  to  me,  and  which  fiiall  be  found  In 
Wms.  S6.     ((  my  cuftody  at  the  time  of  my  dcceafe,  together  with  nil  intereft 
"  due  thereon."     The  mortgage  debt  was  nlfo  fccured  by  bond  •, 
befides  which,  N.  D.  was  indebted  to  the  t-.-Itator  on  another  bond 
in  200/.;  both  bonds  were  in  the  cullody  of  the  tellator  at  the 
time  of  his  death.     After  great  confidcration,  the  court  held  this 
to  be  a  lapfed  legacy.     The  Lord  Chief  Baron,  iu  delivering  the 
judgment  of  the  court,  obfcrvcd,  that  none  of  tlie  circumftances 
wliicli  could   be   fuppofed    to  di.liuguilh  the   cafe   of  Sibihcrp  v. 
Moxoniy   from  EUtot  v.  Davenport^  occurred  in  the  prcfent  cafe. 
That  tlie  principal  ground  on  which  Sikhorp  v.  Moxom  was  de- 
cided, was  this,  Wz.  that  there  was  nothing  in  the  will  to  con- 
fme  tlie  delivery  of  the  bond  to  the  per/on  of  the  fon-in-law,  and 
that  clurge  therefore  was  not  ancillary  to  the  former  bequell  to 
him,  but  amounted  to  a  declaration  that  in   all  events  the  bond 
fliould  be  delivered  up,  and  therefore  of  necefTity  operated  for  the 
benefit  of  the  reprefentative ;  that  in  the  prcfent  cafe,  the  word 
ufed  by  the  teflator  was  "  g've^"  and  not  ^^  forgive;"  and  (what 
was  more  material)  the  bond  was  direfted  to  be  delivered  up  to 
N.  D,  (perfonally),  and  theie  was  no  dirccSlion  whatever  for  de- 
livering up  the  mortgage  ;  and  therefore  the  court  faw  no  reafoii 
for  departing  in  this  cafe  from  the  general  rule,  viz.  that  a  tefta- 
mentary  difpofition  muft  lapfe  by  the  death  of  the  legatee  in  the 
lifetime  of  the  teftator.] 
Abr.  Fq.  j4.  devifed  an  eflate  to  his  wife  for  life,  and  after  to  the  plain- 

1196.  Burnet  j-{y^  j-^jg  nigce,  and  her  heirs,  upon  condition  and  to  the  intent 
•  grave.""  t^i^^  ^^^  P'^y  4Co/-  to  fuch  perfuii  as  his  wife  by  her  will  in  writ- 
[Thiscafe  jng,  or  any  Other  writing,  fliould  dlre£l  and  appoint,  and  dies; 
ofBurnet,v.  jj^g  ^.jfg  after  marries  a  fecond  huflrand,  and  then  makes  a  will 
mudTJeak-  in  writing,  and  thereby  reciting  the  pov.'er  given  her  by  lier  for- 
enedin point  nicr  hufband's  will,  appoints  the  40c/.  to  be  paid  to  her  hufband, 
ofaothority,  j^j^  exccutors  Or  adminiftrators,  and  that  when  he  fiiall  have  fully 
of  oicVv.^  received  the  400  /.  he  fhall  pay  ico  /.  out  of  it  to  B.^  50  /.  to  C, 
Heath,  and  50/.  to  D.y   and  makes  her  hulb.ind  her  executor;  and  then 

iVez.  i3<;.  goes  on,  and  fays,  that  (he  has  publlflied  this  her  lall  will  and 
afeme-co-  teftament  in  the  prefence  of  three  witnelTes  ;  and  the  hufband 
vert  having  fubfcribed  that  he  approved  of  this  will  :  the  hufband  dies  be- 
by  marriage   £        j^^^    ^j^^    makes   her   executrix    of  his    will,    and    refidu- 
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power  by  ary  legatee ;  then  B.  and  C.  die  both  inteftate,  and  afterwards 
deed  or  will  the  wife  die?,  and  the  defendants  take  out  adminiftration  to  her, 
to  app^oint  ^yjt}^  the  ^viil  annexed,  and  alfo  adminiftration  to  B.  and  C,  and 
Inch  p'erfons  the  qucilion  was.  Whether  this  appointment  being  made  by  will, 
as  ftouid  be  and  the  appointee  dying  before  the  appointer,  this  fliould  be  in 
herkin^and  ^j^^  nature  of  a  legacy,  and  fo  the  appointment  void,  the  teftatrix 
otiier:  the  furvlving  the  nominee  ?  And  my  Lord  Keeper  held,  that  if  it  was 
Acco/.  "m     a  thing  purely  teftamentary,  it  would  be  plainly  a  lapfed  legacy, 

fe/ointment    ^"^    ^'^^'^^  "^  '•'^'^  '^^^^  ^^^'^  -^^^  ^'  ^^'^^  "*^^    ^"    ^^^   °^'"   "^^"'^^  tefta- 

■  ^  mentary^ 


mentary,  but  they  take  as  nominees,  and  it  Is  but  the  execution  togo accord- 
of  a  trult ;  and  decreed  the  money  to  be  paid.  '"S  ^°  ^^^ 

diftributions  5  appointed  by  will  to  lier  nephew  C.  he  in  confide:ation  thereof  paying  an  annuity  to  his 
mother.  C.  died  in  the  lifetime  of  the  tellatrix.  Lord  Hardwicke  held,  that  by  tlie  death  of  the  ap- 
pointee in  t'le  lAtime  of  the  leftatrix,  the  appjintmcnc  v/as  void  ;  for  tlioiigh  it  arifes  under  a  power, 
it  is  a.  teltaraentary  diipofition,  and  fubjeft  to  ail  the  quilitiss  of  a  will.  The  cafe  of  Burnet  v.  Hol- 
grave,  his  Lordfliip  (aid,  is  a  very  particular  and  cxtraordinaiy  cafe,  and,  he  doubted,  if  it  would  hi  fo 
determined  now  :  it  appeaie'J  by  the  regiftcr  to  have  been  a  caufe  by  conlent,  and  not  adverfary  ;  which 
takes  oft'  greatly  from  the  weight  of  the  opinion  there,  fhewing  it  to  have  be^n  probably  fudden,  and 
without  confideration.  But  tiking  it  as  it  i?,  his  Lordlhip  obferved,  there  are  feveral  aifterences  ;  firft, 
the  wife  tl.er^,  by  marrying  a  fecond  hufband,  had  difabled  herfelf  from  making  a  will  ;  nor  is  the  power 
given  her  to  be  executed  during  coverture;  therefore,  it  could  not  be  a  will,  but  mud  be  confidered  as  a 
writing  under  hand  and  feal  only  ;  and  then  the  determination  may  be  righr  :  but  that  is  nothing  to  this, 
which  is  by  a  will  properly  proved  ns  fuch.  But,  fuppofe  the  court  took  it  as  a  will,  or  a  writing  in 
nature  of  a  will  ;  the  appointment,  there,  was  not  perlonally  to  the  hufband  only,  but  the  executors  or 
adminiffrator?,  and  on  truit  to  psy  thereout.  It  is  true,  th^tin  general  the  words  executors  or  adminijlrs- 
tors  are  underftood  as  reprefentativea  only,  but  not  always  ;  as  in  cafes  fur  autre  -vie,  executors  or  ad- 
miniftrators  take,  not  as  reprefentatives  of  the  fitft  taker,  but  as  new  fpecial  occupants  newly  named  ia 
the  will  or  deed  :  and  if  they  took  further  fo  as  to  be  perfons  taking  the  truft,  in  that  light  it  is  different. 
And  the  court  rather  did  this  in  fupport  of  the  truft,  one  of  the  cefluy  que  trufts,  for  whofe  benefit  it 
clearly  was,  being  then  living  ;  nor  can  the  fry?;/)'  que  trujl  be  defeated  by  the  death  of  the  truftee  in  th« 
teftator's  life.  The  worc^s  are  that  the  court  took  it  to  be  an  execution  of  a  truJl ;  which  is  nut  a 
mifprint  inftead  of  fioiver;  and  imports  the  huibiud,  his  executors  or  adminiftrators,  to  be  barely 
truftees.  Another  thing  in  fupport  of  that  derermination  is,  that  all  was  come  back  to  the  wife  herfelf;  the 
huiband,  to  whom  and  his  executois  Ihe  had  appointed,  dying  in  her  life,  and  making  her  executrix. J 

So,  where  E.  made  her  will,  and  devifed  in  thefe  words,  I ghue  zVem, 
unto  my  loving  kin/man  R,  H,  the  fon  0/^300  /.  one  1 00  /,  part  nvhere-  ^^'^'^* 
ofy  he  cloth  owe  me,   ivh'ich  1  intend  to  give   to  my   coiifm   S,H.    his   England. 
youngejl  daughter;  but  my  ivill  and  defire  is,  that  he  luill  give  the  f aid  f-ec  Chati. 
300I.    to  his   daughter  '6.  H.  at  the  time  of  his  death,  or  fooner,   /^^os.  S.  C. 
there  be  occafion,  for  her  better  advancement  and  preferment ;   the  tel- 
tatrix,  at  the  time  of  making  her  will,  was  in  England,  and  it  hap- 
pened that  R.  H.  died  in  Ireland,  eight  days  before  the  death  of 
the   teftatrix  ;  afterwards  S.  H.  died,  at  the  age  of  fixte-^n,  and 
unmarried,  and  the   plaintiff  was  her  adminiftrator ;  and  it  was 
decreed  at  the  Rolls,  and  alhrmed  by  my  Lord  Chancellour,  that 
the  words  /  dcfire,  or  /  ivill,  amount   to   an  exprefs  devife,  and 
that  the  loo/.  bond  to  the  teftatrix  ihould  be  alTigned  to  the  plain- 
tiff, and  the  200/.  paid  him,  with  intereft,  from  the  time  of  ex- 
hibiting the  bill ;  although  it  was  infifted  upon,  that  a  benefit  was 
defigned  R.  H.,  and  that  he  was  not  a  bare  truftee  -,  for  he  was 
to  have  the  interell  of  the  300/,  for  his  life,  unlefs  his  daughter 
had  occafion  for  it  before  his  death,  which  (he  had  not. 

But  if  the  teftator  gives  his  filler  350/.  upon  condition  that  aVern.  116. 
fhe,  at  or  before  her  death,  give  to  her  children  200/.  thereof,  ^^l^Jl^  ''' 
and  the  filler  dies  in  the  lifetime  of  the  teftator,  the  whole  legacy 
is  lapfed  ;  although  it  was  infifted,  that  if  the  devife  had  been 
only  of  the  intereft  of  the  200/,  to  the  teftator's  filler  for  life, 
and  the  principal  to  the  children,  that  had  been  a  good  devife  to 
the  children  as  to  the  200  /,,  and  it  would  not  have  been  loft  by 
the  mother's  dying  in  the  teftator's  lifetime,  and  the  intention  of 
the  teftator  in  this  cafe  amounted  to  as  much ;  but  it  was  ad- 
judged lit  fupra,  the  court  taking  it,  that,  being  a  devife  of  i^o- 
ney,  the  abfolute  property  vefted  in  the  firft  legatee  :  ^lare. 

[J.  S.  f  infer  al.J  bequeathed  the  fuvplus  of  his  perfonal  eftate  Bagwell  v. 
unto  four  perfons  equally  to  be  divided  between  them,  (hare  and  5^1^/^';^ 
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fhare  alike.  One  of  the  four  refiduary  legatees  died  in  the  life' 
time  of  the  teftator  ;  and  the  queftioii  being,  to  whom  the  fourth 
part  bequeathed  to  the  legatee  fo  dying,  ihould  belang  ?  Lord 
Chancellour  was  of  opinion,  that  the  teflator  having  bequeathed 
his  reftduum  in  fourths,  and  one  of  the  refiduary  legatees  dying  in 
his  lifetime,  the  devife  of  that  fourth  part  became  void,  and  wa^ 
as  fo  much  of  the  teflator's  eftate  undifpofed  of  by  the  will ;  that 
it  could  not  go  to  the  furviving  refiduary  legatees,  becaufe  each 
of  them  had  but  a  fourth  devifed  to  them  in  common,  and  the 
death  of  the  fourth  refiduary  legatee  could  not  avail  them,  as  it 
would  have  done,  had  they  been  all  joint  legatees,  for  then  the 
fhare  of  the  legatee  dying  in  the  life  of  the  teftator  would  have 
(a)Show.9i.  gone  to  the  furvivors  \a).  But  here  the  reftduum  being  devifed  in 
SaJk.  258.  common,  it  was  the  fame  as  if  a  fourth  part  had  been  devife4 
to  each  of  the  four,  which  could  not  be  increafed  by  the  death 
of  any  of  them. 
Pagev.  One  devifed  the  refidue  of  his  perfonal  eftate  to  fix  perfons, 

page,  2  P.  to  each  of  them  a  fixih  pnrt^  and  made  them  executors.  One  of 
Mofel.  42.  thefe  executors  and  refiduary  legatees  died  in  the  lifetime  of  the 
S.  C.  teftator.    Per  Lord  Chancellour — This  is  a  lapfed  legacy  as  to  one- 

fixth,  and  undifpofed  of  by  the  will,  the  refiduary  legatees  being 
tenants  in  common,  and  not  joint-tenants. 
Owenv.  A  teftatrix,  after  feveral  legacies,  bequeaths  in  thefe  words: 

*^Atk'  r  *'  ^^^  ^^'*^  ^^^  ^^^^  refidue,  isc.  I  give  and  bequeath  to  my  two 
'  '  **  nieces  JiJ.  and  E.  daughters  to  my  nephew  IV.  0.,  and  A.  his 
"  wife,  whom  I  defire  to  be  truftees  for  their  children,  to  take 
**  care  of  their  legacies  for  them,  they  being  of  tender  age  j  and 
**  my  will  is,  that  my  eftate  be  equally  divided  between  my  two 
**  nieces  AI.  and  £.,  whom  I  nominate  and  appoint  my  execu- 
**  trixes  accordingly."  One  of  the  nieces  died  in  the  lifetime  of 
the  teftatrix.  Lord  Hardwicke  thought  that  the  bequeft  to  the 
two  nieces  did  not  make  a  joint-tenancy,  for  the  words  equally 
divided^  though  not  annexed  to  the  claufe  which  gives  the  refi- 
due, can  relate  to  that  only  ;  the  confequencc  was,  that  it  was  a 
lapfed  legacy. 
Peatv.  A  teftator  defired  all  the  reft  and  refidue  fliould  be  divided  be- 

Chapman,     t^rgen  two.     By  the  Mafter  of  the  Rolls— This  muft  be  under- 
ftood  to  be  equally  divided ;  and  by  the  death  of  one  in  the  life- 
time of  the  teftator,  his  moiety  ftrall  not  furvive  to  the  other  de- 
vifee  of  the  refidue. 
Ackroyd  V.        A  tcftator  gave  feveral  legacies  to  A.,  B.y  C,  Z).,  E.,  F.y  and 
^'r'^'^ch*      ^**  ^"^  afterwards  directed  all  his  real  and  perfonal  eftate  to  be 
Reo.  503'.     fo^<^j  ^""^  after  payment  thereout  of  his  debts  and  legacies,  he 
ordered  the  refidue  to  be  paid  to  the  fald  A.,  B.y  C,  D.,  E.y  jp„ 
and  G.y  in  proportion  to  their  fexHral  and  refpecJive  legacies  there:?:  to 
them  bequeathed    Two  of  the  refiduary  legatees  died  in  the  teftator's 
lifetime.     Lord  Thurlowe  was  clear,  that  this  was  a  tenancy  in 
common  in  the  refidue,  and  therefore  the  ftiares  of  the  two  who 
died  in  the  teftator's  life  had  lapfed. 
Manv.  S.  M.  by  his  will  gave  the  ufe  of  his  perfonal  eftate  to  his  wife 

Man,  a  Str.  fQ^  jj£g  ]£  fljg  fhould  fo  loDg  coHtiuue  his  widow,  and  after  her 
'''°^-  death 


death  to  J.y  B.,  C,  and  D,,  fhare  and  {hare  alike.  C.  and  D, 
died  in  the  lifetime  of  the  teftator.  Adjudged,  that  the  fliares 
of  C.  and  D.  had  lapfed,  the  teftator  having  particularly  appointed 
that  each  of  his  legatees  fhould  have  a  fpecial  fliare. 

A  teftator  left  a  legacy  to  M.  his  executors,  adminiftrators,  or  Mayban.k  v. 
afligns.     At  the  time  of  making  the  will,  AI.  was  dead.     This  is  '^3°'^^',^^ 
a  lapfed  legacy,  notwithftanding  the  words  are  to  M.^  his  execu-  Rep,  84.* 
tors,  adminiftrators,  and  affigns ;  nor  is  parol  proof  admiffible, 
that  the  teftator  knew  of  the  legatee's  death,   as  an  argument, 
that  he  meant,  it  fhould  be  tranfmiffible  to  his  perfonal  repre- 
fcntative.] 

But  however  a  legacy  may  become  void  or  lapfed  by  the  lega-  Precsd. 
tee's  dying  in  the  lifetime  of  the  teftator,  yet  it  is  plain,  that  if  in  Cn«.  470, 
fuch  cafe  there  be  a  limitation  over  to  another,  that  the  limitation 
over  is  good,  though  the  firft  legatee  die  in  the  lifetime  of  the 
teftator;  as,  where  y^.  devifed  500/.  a-piece  to  his  two  grand- 
children by  name,  and  if  either  of  them  die,  his  fliare  to  go  to 
the  furvivor ;  one  of  them  died  in  the  lifetime  of  the  teftator  ;  it 
was  held,  that  his  fliare  fliould  go  to  the  furvivor,  and  was  not  4 
lapfed  legacy. 

So,  if  ^.  devife  1500/.  a-pieee  to  the  four  children  of  y.  S.  by  zVern.  207, 
name,  to  the  fons  to  be  paid  at  their  age  of  2 1  years,  and  to  the  ^3^,^^^''^^;. 
daughters  at  eighteen,  or  days  of  marriage  ;  and  in  cafe  one  or  creed    '    . 
more  of  the  aforefaid  children  fliall  happen  to  die  before  his,  her,  zVem.  611. 
or  their  refpedive  legacy  or  legacies   Avail  become   due,    then  ^^^^',^™^_ 
fuch  legacy  or  legacies  fliall  go  to  the  furvivors  of  them  >  and  m^n,  S.  P. 
in   cafe  three   ftiould   die,  then  the  furvivor  to  take  the  whole  ;  <i"  "J. 
if  one  of  the  children  dies  in  the  lifetime  of  the  teftator,  the  gjl^g^^^'p, 
furvivors  fliall  take  that  fliare,  and  it  fliall  not  be  a  lapfed  le-  Wms.'ii3. 
gacy.  "  ^-  ^• 

So,  where  a  legacy  of  50/.  was  given  to  ^.  at  twenty-one,  or  2Vern.373. 
marriage,  and  50/.  to  B.  at  tv/enty-one,  or  marriage,  and  in  the  ^,'^,\'g^/^^^".f,^ 
clofe  of  the  will  the  teftator  added,  Jf  any  egntee  dies  before  his  Vern.425. ' 
legacy  is  payahky  the  favie  pa'l  go  to  the  brothers  and  Jtjlers  of  fuch  zVern-653. 
legatee;  A.  dying  in  the  lifetime  of  the  teftator,  it  was  adjudged  JfjJ'^^Jy^' 
no  lapfed  legacy,  but  that  it  fhould  go  to  his  fifter.       Homfby,  Mofei.  319.  s.  P. 

So,  where  a  man  devifed  100  /.  to  A.  and  5.,  the  two  daughters  Abr.  Eq. 
of  his  brother  G.,  to  be  paid  within  a  year  after  the  death  of  his  ^J^^yi^g 
wife,  vi-z.   50/.  to  //.,  and  50/.  to  B.^  if  they  fliall  be  both  alive  and  Green, 
at  the  time  of  payment  •,  but  if  either  of  them  fliould  die  before, 
then  the  faid  ico/.   to  the  furvivor  of  tlie  faid  two  daughters  :  one 
of  the  faid  two  daughters  died  in  the  lifetime  of  the  teftator ;  and 
the  only  queftion  was.  Whether  the  furviving  daughter   Ihould 
have  the   whole   100/,  or  only  the  50/./"    and  Rawlinfon   and 
Hutchins^  Lords  Commiflioners,  were  clearly  of  opinion,  that  flie 
fliould  have  the  whole  100  /.;   they  faid,  that  by  the  firft  claufe  of 
the  will  it  is  a  joint  devife  to  them  of  the  100  /.,  in  which  cale,  if 
the  will  had  gone  no  farther,  if  one  had  died,  it  would  have  lur- 
vived  to  the  other  ;  then  the  Ws.  that  comes  after  is  only  a  fever- 
ance  of  it,  in  cafe  they  fliould  both  live  to  the  time  of  payment, 
vyhich  they  did  not ;  and  then  the  laft  claufe  of  the  will,  in  cafe 
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either  died  before   the  time  of  payment,  is  a   new  fubftamivc. 
devife  of  the  whole  looA  to  the  furvivor;  and  decreed  accord- 
ingly. 
Abr.  Eq.  So,  where  one  made  his  will,  and,  after  feveral  legacies,  gave 

143.  Tun.  2j^^  devifcd  all  the  reft,  refulue,  and   remainder  of  his  perfonal 

17    0,  Hunt        _  riiii  II- 

and  Berkley,  eltatc  to  three  perioHS,  whom  he  thereby  made  his  executors,  one 
Mold.  47.     of  them  died  in  the  lifetime  of  the  teftator  ;  and  the  only  queftion. 
^'  was,  Whether  the  two  furviving  executors  (hould  have  the  whole  j 

or  whether  the  third  part  (hould  be  diftributed,  according  to  the 
ftatute,  amongft  the  next  of  kin  ?  And  the  Mafter  of  the  Rolls, 
on  time  taken  to  confider  of  the  cafe,  and  citing  moft  of  the  au- 
thorities, both  out  of  the  civil  and  common  law,  was  of  opinion, 
and  decreed  accordingly,  that  the  two  furviving  fliould  take  the 
whole. 
Northy  V.  [A  devife  was  of  500/.  a-piece  to  two  of  the  teftator's  grand- 

Ciib'^E*'       children  by  name  ;   and  if  either  of  them  died,  his  fliare  to  go  to 
Rep.  137.     the  furvivor  i  and  if  both  died,  then  their  fhares  to  go  to  their 
mother :  one  of  them  died  in  the  lifetime  of  the  teftator,  yet  his 
fhare  went  by  the  exprefs  words  of  the  will  to  the  other  grand- 
child, and  vt-as  held  to  be  no  lapfed  legacy. 
Baffar  v.  A.  tcftator  having  divided  his  perfonal  eftate  into  eight  parts, 

zAik^-ko  bequeathed  four  parts  to  his  niece  B.,  and  the  children  born  of 
her  body.  The  plaintiff  was  born  after  the  making  of  the  will, 
and  B.  died  in  the  teftator's  lifetime.  This  was  adjudged  not  to 
be  a  lapfed  legacy,  for  the  plaintiff  took  as  joint-tenant  with  B.^ 
and  upon  her  death  is  entitled  to  the  whole  by  furvivorfliip. 
SJbley  V.  A    teftatrix  devifed  [inter  al.)  as  follows  :  "  I  give  and  devife 

Cook,  «;  j.|^g  feveral  legacies  and  fums  following,  which  I  will  fliall  be 

^  -^  ■  u  paid  to  the  feveral  perfons  hereinafter  named  ;  and  that  if  any 
**  of  thofe  perfons  fhculd  die  before  the  fame  become  due  and  payable .^  I 
*•  ivill  that  theyy  or  any  of  them,  fjall  not  be  deemed  lapfed  legacies;^ 
then  {he  particularized  the  feveral  legatees,  and  fays,  "  To  Anne 
*'  the  wife  of  Richard  Wetfley,  and  to  her  executors  or  admini- 
**  ftrators,  I  give  the  fum  of  50/."  Anne  Wenfey  died  in  the 
lifetime  of  the  teftatrix,  and  her  hufband  adminiitered  to  her. 
Lord  Hardiviclie  faid,  I  am  of  opinion  this  is  not  a  lapfed  legacy. 
If  a  man  devifes  a  real  eftate  to  J.  S.  and  his  heirs,  and  fignifies 
or  indicates  his  intention,  that  if  J.  S.  dies  before  him  it  ihould 
not  be  a  lapfed  legacy,  yet,  unlefs  he  had  nominated  another  de- 
vifee,  the  heir  at  law  is  not  excluded,  notwithftanding  the  tefta- 
tor's declaration.  So,  in  the  bequeft  of  a  perfonal  legacy  to  A.^ 
though  the  teftator  ftiould  ftiew  an  intention  that  the  legacy  fliould 
hot  lapfe  in  cafe  A.  die  before  him,  yet  this  is  not  fufficient  to 
exclude  the  next  of  kin.  But,  here,  in  cafe  Anne  We?ifey  dies  be- 
fore the  teftatrix,  flie  exprefsly  provides  againft  the  lapfing,  for 
fhe  fays,  Jf  any  of  tkefe  perfons  die  before  the  fame  become  due  or  pay- 
able, Iivill,  that  they  or  any  of  them  f ball  not  be  deemed  lapfed  legacies  ; 
and  fubfequent  to  this,  bequeaths  to  Anne  and  her  executors  and 
adminiftrators  50/.,  fo  that  in  cafe  of  her  death  before  the  tefta- 
trix, other  perfons  are  named  to  take,  which  diftinguifties  it  from 
the  cafe  I  put  before  ;  and  in  Dcrrel  v.  Alolef-ivorthy  the  court  laid 

a  ftiefs 


a  ftrefs  upon  the  words  ivas  payable,  which  are  much  the  fame 
vj\th.  \i\\t\)xe.{er\t,  become  due  or  payable.  And  upon  the  authority 
of  this  cafe,  his  Lordfliip  decreed  the  legacy  to  the  hufbnnd. 

A  teftatrix  conveyed  the  refidue  of  her  perfon?.!  eftate  to  J.  W.  Bridges », 
and  feven  other  perfons,  equally  to  be  divided  between  them,  "^p^'^'', 
Ihare  and  (hare  alike  -,  and  (he  dire6led    "  that  in  cafe  of  the  death  Rep,  224. 
"  of  any  of  them   (the  faid  refiduary  legatees)   before  her,  then   the 
*^  fhare  or  fhares  of  him,  her,  or  them,fo  dying  before  her,  fhotild go  to^ 
*•  be  had  and  received  by  his  or  her  legal  reprefentatives."     J.  JV. 
died  in  the  lifetime  of  the  teftatrix.     His  fhare  was  prevented 
from  lapfing,  and  thofe  perfons  are  entitled  to  it  as  his  legal  re- 
prefentatives, who  would  have  been  entitled  as  next  of  kin  to  him 
at  the  death  of  the  teftatrix. 

A  teftator  ordered  the  intereft  of  the  reGdue  of  his  perfonal  Rheeder 
eftate  to  be  paid  to  his  fifters  for  their  lives  equally  between  them,  v.  Ower, 
and  in  cafe  any  of  them  ihould  die  leaving  iffiie,  he  dire£led  his  p^^p.^io. 
truftees  "  to  pay  and  transfer  the  (hare  and  proportion  of  the 
*'  refiduttm   to  which  his  fifter  fo  deceafipg  was  entitled,   at  or 
*'  before  the  time  of  her  deceafe,  to  receive  the  intereft  and  divi- 
f*  dends  thereon,  unto  and  amongft  all  and  every  fuch  child  or 
*'  children  of  fuch  deceafed  fifter,   equally  bet\yeen  them,  fhare 
f  and  (hare  alike,  at  their  refpedlive  ages  of  21  years."     One  of 
the  fifters  died  in  the  lifetime  of  the  teftator.     Adjudged,  that 
her  children  were  entitled  to  her  ftiare  of  the  refidue.J 

2.  Where  a  Legacy  (hall  be  faid  to  be  vefted  or  lapfed,  being  to 
be  paid  at  a  future  Time,  to  which  the  Legatee  did  not 
arrive. 

The  rule  and  diftin£lion  which  hath  obtained  in  thefe  cafes,  This  dif. 
and  which  is  agreeable  to  the  rule  of  the  civil  law,  is,  that  if  a  le-  t'^'^'on  is 
gacy  be  devifed  to  one  generally,  to  be  paid  or  payable  at  the  age  p^g^  ^. " 
of  twenty-one,  or  any  other  age,  and  the  legatee  die  before  that  Leon.  177. 
age,  yet  this  is  fuch  an  intereft  vefted  in  the  legatee,  that  it  fliall  Swmb.  311. 
go  to  his  executor  or  adminiftrator ;  for  it  is  debitum  in  prxfenti,   off.  Ex. 
t\iO\i<^  folvendum  in  futuro,  the  time  being  annexed  to  t\\Q payment,  347. 
imd  not  to  the  legacy  itfelf ;  but  if  a  legacy  be  devifed  to  one  at  ^^^^-  ^^^2^* 
twenty-one,  or  if,  or  when  he  fliall  attain  the  age  of  twenty-one,  cioberie's  * 
and  the  legatee  die  before  that  age,  the  legacy  is  lapfed ;  and  caie. 
though,  fays  my  Lord  Coiuper,  this  diftin6lion  was  at  firft  intro-  pS    "'., 
duced.  upon  very  {lender  reafons,  and  probably  upon  no  other  but  2  Saik.  4/5. 
from  a  conftant  willingnefs  in  the  civil  law  to  ftretch  in  favour  of  p'-  2- 
a  particular  legatee  againft  the  refiduary  legatee,  who  went  away  ^"^  "  ^^ " 
with  the  whole  furplus  of  the  perfonal  eftate  ;  yet,  it  being  the  zVern.  673. 
rule  of  the  ecclefiaftical  courts,  it  is  fit  that  the  fame  rule  ftiould  Pieced. 
be  obferved  in  Chancery,  as  this  court  has  now  a  concurrent  ju-  ^^"'/q'" 
rifdiclion  with  the  ecclefiaftical  courts  in  matters  of  this  nature  ;  294,  295. 
and  therefore  there  ought  to  be  a  conformity  in  their  refolutions,  Pur.  Rep. 
that  the  fubjedl  may  h^ive  the  fame  meafure  of  juftice,  in  which  p^'/p  cc4.' 
court  foever  he  fues. 

But 
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But  if  legacies  are  given  to  children,  and  if  any  die,  ilieir  Jep;.i- 
cics  to  furs>ive,  yet  after  twenty-one,  or  marriage,  there  fliall  be 
no  furvivorfliip,  though  the  words  are  general. 

So,  if  a  legacy  of  5c/.   is  devifed  to  J,  S.  when  of  the  age  of 
fixteen  years,  and  interefl  in  the  mean  time,  to  be  paid  quarterly, 
this  is  a  legacy  veded,  and  fhall  go  to  the  reprefentalive  of  the 
legatee,  becaufe  it  carries  intereft. 
,c. 

But  if  y^.  devife  in  thefe  words,  viz.  I  give  lool.  n-picce  to  the 
two  children  of  ].  S.  at  the  e7id  of  ten  years  after  my  dcceafcy  and  the 
children  die  within  the  ten  years,  this  is  a  lapfed  legacy,  and  is  fo 
in  all  cafes  where  the  time  is  annexed  to  the  legacy  itfelf,  and  not 
to  the  payment  of  it;  though  it  was  objefled,  that  this  differed 
from  the  cafe  where  a  man  devifes  100/.  to  J.  S.  at  his  age  of 
twenty-one  ;  becaufe  it  is  a  contingency  whether  he  will  attain  to 
that  age ;  but  the  expiration  of  the  ten  years  is  inevitable. 

Again,  one  being  pofl'eiTed  of  a  very  confiderable  ellate,  part 
in  famaica,  and  part  in  England^  and  being  himfelf  refident  in 
Jamaica,  made  his  will,  and  thereof  appointed  feveral  executors, 
fome  for  his  eftate  in  Jajnaica,  and  others  reliding  in  England,  for 
his  eftate  here,  and,  amongft  other  things,  devifed  in  thefe  words, 
viz.  I  give  and  bequeath  to  J.  S.,  n-inv  under  the  cuflody  ofK.  D.,  the 
fum  of  2COO /.  at  the  age  of  twenty-one  years,  to  be  paid  by  my  exe- 
cutors in  England,  and  devifed  all  the  rcll  and  refidue  of  his  eftate 
to  the  plaintiff,  and  died.  J.  S.  having  attained  the  age  of  eighteen, 
made  his  will,  and  thereby  devifed  this  legacy,  and  all  his  eftate,  to 
the  defendant.  My  Lord  Chancellour  held  this  a  lapfed  legacy,  and 
that  it  was  a  vain  endeavour  in  the  defendant's  counfel  to  conftrue 
it  a  prefent  legacy,  and  therefore  vefted  by  the  word  now,  becaufe 
it  was  a  plain  defcription  of  the  condition  ©f  the  legatee,  viz.  noiif 
under  the  cuftody  of,  ^c,  for  otherwife  they  muft  ftop  at  notUy 
which  would  be  playing  with  the  words  ;  and  though  the  word 
paid  was  made  ule  of,  yet  it  was  plainly  intended  a  defignatiou 
of  the  perfons  by  whom  tlie  legacy  was  to  be  paid,  viz.  by 
his  executors  in  England^  which  was  proper,  he  having  two  fets 
of  them. 

[A  teftatorgave  all  the  refiJue  of  his  perfonal  eftate,  after  debts 
and  legacies  paid,  to  truftees,  until  JV.N.  fhould  attain  his  age  of 
twenty-four  years ;  from  the  age  of  twenty-one  until  the  age  of 
twenty-four  to  pay  him  thereout  an  annuity  of  10/.  yearly  ;  and 
thenceforth  in  truft  for  him,  his  executors^  adminiftrators,  and 
affigns.  W.  N.  attained  his  age  of  21,  but  died  before  his  age  of 
24  inteftate.  It  was  decreed,  that  the  reprefentative  of  JV.  N. 
was  entitled,  as  the  right  vefted  in  him  immediately  upon  the 
tcftator's  death. 

y.  C.  bequeathed  his  perfonal  eftate  to  liis  wife  for  her  life, 
and  gave  feveral  particular  legacies  after  her  death,  and  then  de- 
clared, that  the  refidue  at  her  deceafe,  and  after  the  legacies  paid, 
ihould  be  divided  between  his  relations  yf.,  B.,  C,  and  D.—yi. 
and  B.  died  in  the  lifetime  of  the  wife,  and  after  her  deceafe,  the 
6  admi- 
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adminiftrator  of  A.  and  B.  had  a  decree  for  their  (hares ;  for  by 
Lord  Talbot,  the  time  of  payment  was  future,  but  the  right  to  the 
legacies  vefted  upon  the  death  of  the  teftator. 

A  teftatrix  bequeathed  her  perfonal  eftate  to  her  daughter,  to  be  Steadmsn  ». 
fold  and  difpofed  of  by  fuch  parcels,  and  at  fuch  times,  and  in  fuch  Pa"'ng> 
manner,  as  fhe  fhould  think  fit,  and  out  of  the  money  arifing  by  ^  '"J'B* 
fale  thereof  to  pay  her  debts  ;  and  the  refidue  thereof  (he  willed 
fhould  be  equally  paid  and  divided  to  and  between  E.  S.  and  T.  S., 
her  two  grandchildren,  at  fuch  time  as  they  (hould  feverally  attain 
their  refpecSlive  ages  of  twenty-one,  orfoonery  if  her  daughter  fiiould 
think  fit,  and  appointed  her  daughter  fole  executrix.  Lord  Hard- 
^'icke  faid,  if  it  had  refted  upon  the  words,  at  fuch  time  as  they 
JJiould feverally  attain  tiventy-one,  he  (hould  have  thought  that  the 
legTcies  did  not  veft  till  then,  and  that  it  would  have  been  the 
fame  thing  as  if  the  teftator  had  faid,  **  I  give  it  them  at  twenty- 
**  one."  But  what  is  the  meaning  of  the  teftatrlx's  faying  orfooner, 
if  her  daughter  JJjotild  think  Jit  ?  Not  to  hinder  the  legacies  from 
vefting  ;  but  ftie  confidered  her  daughter  as  the  natural  guardian 
pf  her  children,  and  left  It  to  her  difcretion  to  accelerate  it,  if  fhe 
thought  proper.  And  as  the  teftatrix,  by  the  whole  tenor  of  her 
will,  left  the  mother  a  truftee  only  for  the  children,  without  giv- 
ing her  any  power  over  the  capital  of  the  legacies,  his  Lordfhip  was 
pf  opinion  that  the  legacy  vtfted  in  E.  S.  and  T.  S.  at  the  death 
of  the  teftatrix. 

T.  A.  bequeathed  the  refidue  of  his  perfonal  eftate  to  his  wife  Barnes  t. 
for  life  ;   "  but  if  It  fhall  happen  that  my  wife  (hall  depart  this  '^!l^"t,, 
♦'  life,  leaving  no  child  or  children  at  the  time  of  her  death,  then  Rgp*  ,g  j, 
**  my  will  is,  that  my  truftees  Ihall  transfer  the  fecurities  in  which 
<*  my  eftate  (hall  then  be  vefted  to  my  two  brothers,  or,  if  either 
**  of  them  fhall  depart  this  life  without  iflue,  then  to  the  furvlvor, 
^'  and  I  hereby  give  the  fame  to  J.  A.  and  H.  A.  accordingly.'* 
J.  A.  and  H.  A.  furvived  the  teftator,  but  both  died  in  the  lifetime 
pf  the  wife.     Lord  Thurloiue  declared,  that  the  intereft  vefted  in 
them  as  joint-tenants,  and  H.A.  having  furvived  j'A.y  it  belonged, 
fubje£l  to  the  wife's  intereft  for  life,  to  the  perfonal  reprefenta- 
tive  of  H.  A. 

J.  M.  by  will  gave  his  wife  the  ufe  of  800  /.  for  life,  and  from  Monkhoufe 
and  after  her  deceafe  difpofed  of  the  fame  as  follows:  that  is  to  v.  Holmes, 
fay,  to  L.H.  100/.,  to  M.M.  100/.,  to  E.  and  C.  H.  100/.  each,  Rep'^'^ggl 
to  M.  H.  5  /.  a-year.     Then  followed  other  devifes,  fome  of  real, 
fome  of  perfonal  eftate,  among  others  to  a  fervant  5  /.,  and  then 
the  legacy  on  which  the  queftion  arofe.     "  I  alfo  give  to  J.  M., 
"  fo"  °f  ^"y  brother  G.,  the  fum  of  100  /."     He  then  gave  the  reft 
and  refidue  to  his  wife.     The  nephew  J.  M.  (the  legatee  of  the 
100/.)  died  in  the  lifetime  of  the  teftator's  widow.     His  legacy 
was  holden  to  be  vefted,  and  tranfmiflible  to  his  perfonal  repre- 
fentative. 

L.  made  his  will,  and  fubje£l:  to  his  debts  was  a  claufe,  by  Benyon  v. 
which  he  gave  the  whole  of  his  eftate  to  J.  J/.,  In  order  to  pay  Maddifon, 
the  income  to  his  (the  teftator's)  mother  H.  L.  for  life,  and  after  Rep.  --.* 
her  deceafe,  he  then  gave  to  five  perfons  the  fum  of  500/.  each 
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3  per  cent,  annuities,  and  to  J.  B.  and  ]\I.  his  fifter,  the  fum  of 
100/.  3  per  cent,  annuities.  All  the  reft  and  refidue  he  gave  to 
his  executor,  and  empowered  liim  to  difpofe  of  by  will  the  rcft- 
duum  he  would  be  entitled  to  after  the  deceafe  of  his  (the  tefta- 
tor's)  mother.  7.  B.  died  in  the  lifetime  of  the  teftator's  mother. 
His  legacy  vefced  immediately  upon  the  teftator's  death. 

A  tcftator  bequeathed  to  his  daughters  the  fum  of  3000  /.  5  per 
cent,  navy  annuities,  and  all  the  dividends  and  proceeds  arifmg 
therefrom,  to  be  equally  divided  between  them,  and  all  his  eftate 
at  5.,  to  be  equally  divided  between  them,  ivhen  they  Jljoiild  arrive 
at  tnvcnty-four  years  of  age.  One  of  his  daughters  died  before  flie 
attained  her  age  of  twenty-four  years.  The  Mafter  of  the  Rolls 
was  of  opinion,  that  according  to  the  true  rule  of  conftru6tion, 
the  word  ivhen  could  not  be  otherwife  confidered  than  as  denoting 
the  period  of  payment,  and  muft  not  be  deemed  as  a  condition 
precedent,  upon  which  the  legacy  was  to  veft,  but  merely  poft- 
poning  the  payment  of  this  3000  /.  with  the  dividends  thereon  till 
twenty-four;  and  tlierefore  declared,  that  the  perfonal  reprefenta- 
tive  of  the  deceafed  daughter  was  entitled  to  a  moiety  of  the  3000  /. 
5 /^r  f^'/z/.  navy  annuities.  ♦- 

A  legacy  of  30/.  was  given  to  an  infant  to  bind  him  an  ap- 
prentice. The  infant  died  before  he  attained  a  proper  age  to  be 
bound  an  apprentice.  It  was  decreed,  that  this  legacy  was  vefted ; 
and  the  infant  being  1 7  years  old,  and  having  made  a  will,  and 
named  an  executor,  it  was  allowed  to  be  a  good  difpofition  of 
the  30/. 

The  giving  of  intereft  before  the  payment  has  been  confidered 
as  evidence  of  an  intention  to  veft  the  legacy.  Hence,  where  a 
portion  was  devifed  to  a  child  with  intereft,  but  not  to  be  paid  or 
payable,  until  the  child  ftiould  attain  twenty-one  years,  or  be 
married  ;  and  the  child  died  under  twenty-one  and  unmarried  ;  it 
was  decreed,  that  the  portion  fhould  go  to  the  adminiftrator  of  the 
child. 

So,  in  the  cafe  of  Stap/eton  v.  Chea/es,  fupra^  if  the  teftator  had 
there  added,  that  in  the  mean  time,  or  until  the  legatee  attain  the 
age  of  twenty-one,  he  fhould  have  intereft  for  the  legacy  at  fuch 
a  rate,  from  the  time  of  his  (the  teftator's)  deceafe,  this  fubfequent 
claufe  would  explain  the  intent  of  the  teftator,  fo  as  to  make  the 
legacy,  which  was  the  principal,  an  intereft  vefted,  which  fhall  go 
to  his  executors  or  adminiftrators,  though  the  legatee  die  before 
that  age,  becaufe,  if  the  principal  were  not  dueprefently  upon  the 
teftator's  deceafe,  there  could  no  intereft  accrue  to  the  legatee  at 
the  time. 

Again,  T.  B.  being  poflefled  of  a  confiderable  perfonal  eftate,  by 
his  will  gave  J.  N.  600 1,  to  be  laid  out  in  the  names  of  his  exe- 
,  cutors,  as  counfel  fhould  advife,  in  the  purchafe  of  fome  advow- 
fon  or  advowfons,  or  other  fpiritual  preferment  for  him,  and  until 
the  fame  fhould  be  purchafed,  ordered  his  executors  to  place  out 
the  600/.  at  intereft  in  their  names,  and  continue  the  fame  until 
fuch  preferment  could  be  had,  and  to  pay  J.  N.  fuch  intereft  for 
his  maintenance ;  and  if  there  fliould  be  a  remainder  after  the  pay-- 
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atient  of  the  purchafe,  directed  the  fame  to  be  paid  to  him  ;  but  If 
he  (hould  afterwards  lend  him  any  money  upon  bond  or  note,  it 
(hould  be  deducted  out  of  the  600  /.  but  without  intei'eft.  T.  B. 
afterwards  by  his  will  directed,  that  if  his  brother-  in-law  R.  N. 
fhould  be  living  at  his  deceafe,  he  thereby  charged  R.  N.'s  three 
fons,  viz.  the  faid  J.  N.  and  T.  and  i?.,  to  pay  their  father  yearly 
during  his  life,  2oj-.  out  of  each  of  their  legacies  •,  and  then  di- 
re6led,  that  if  J.  T.  and  R.  N.  fliould  die  before  their  legacies 
fliould  become  payable,  that  then  the  legacies  of  them  or  him  fo 
dying  fhould  not  be  paid,  but  fall  into  the  refiduum  of  his  perfonal 
eltate,  and  be  applied  as  the  fame  was  diredled.  J.  N.  died  about 
a  year  after  the  death  of  the  teflator,  being  at  that  time  about 
twenty-five  years  of  age.  The  600  /.  given  him  by  the  will  was 
never  paid  him,  nor  was  it  ever  laid  out  according  to  the  direc- 
tions of  the  will.  The  queflion  was,  Whether  the  600  /.  given  to 
J.  N.  by  this  will,  was  tranfmifTible  to  his  adminiftratrix  with  the 
will  annexed  ?  Lord  Hardwicke  was  of  opinion,  that  it  was  :  for  it 
is  payable  at  the  death  of  the  teflator,  and  if  J.  N.  had,  inftantly 
upon  the  teftator's  death,  found  out  a  purchafe  for  the  money  to 
be  laid  out  in,  he  might  have  demanded  it.  There  is  no  fufpen- 
fion  of  the  interefl;  arifing  from  the  legacy,  till  the  advowfon  can 
be  purchafed  ;  but,  on  the  contrary,  interell  is  to  be  paid  on  the 
legacy  in  the  mean  time,  and  that  to  J.  N.  himfelf.  And  as  to 
the  claufe  refpedling  the  devife  over,  the  words  of  it  may  well  be 
anfwered  by  conftruing  it  to  mean  no  more,  than  that  the  legacies 
given  to  the  nephews  fhould  fink  into  the  eftate  in  cafe  any  of  them 
had  happened  to  have  died  in  the  teftator's  lifetime. 

A  teftator  bequeathed  to  C.  i^,  when  he  fliall  have  attained  Fonnereau 
the  age  of  25  years,  1000  /.  which  he  empowered  his  four  fons  his  ^'  ^°°""7 
executors,  guardians,  and  truftees  of  the  will,  to  lay  out  on  fuch  (^.^  i  vez*. 
fecurities  as  they  (hould  think  fit,  and  the  intereft  or  income  ii2.  S.C. 
thereof  to  be  for  or  toward  the  education  of  the  infant  as  they 
(hould  think  fit,  as  alfo  part  of  the  principal  to  put  him  apprentice, 
and  the  remainder  to  be  paid  him  when  he  Tnould  have  attained 
his  age  of  twenty-five,  and  not  before.  The  queftion  was.  Whe- 
ther the  time  of  twenty-five  years  was  put  in,  in  order  to  poftpone 
the  vefting  of  the  legacy,  or  only  to  poftpone  the  payment  of  it  ? 
I^ord  Hardivicke  held,  that  it  was  only  to  poftpone  the  payment. 
Where  a  teftator  gives  intereft  in  the  mean  time,  he  gives  a  pro- 
perty in  the  principal,  unlefs  fomething  arifes  on  the  face  of  the 
will  to  take  ofF  the  force  of  it.  And  this  cafe  is  ftill  ftronger  than 
that,  there  being  a  direction  to  difpofe  of  part  to  put  him  appren- 
tice,to  which  a  court  of  equity  would  compel  the  executors,  it  being 
obligatory  upon  them ;  and  their  difcretionary  power  being  con- 
fined to  the  fecurities,  the  executors  might  have  taken  the  greater 
part,  almoft  to  the  extent  of  the  whole,  to  place  him  out ;  which 
fhews,  it  arifes  from  his  property.  In  the  cafe  of  the  Attorney- 
General  V.  Hall,  in  Lord  King's  time,  where  the  teftator  gave  a 
legacy  to  one  for  life,  and  fo  much  as  he  did  not  difpofe  of  gave 
to  a  charity,  it  was  held,  the  legatee  might  difpofe  of  the  whole : 

fo. 
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fo,  here  is  a  dlre£lion  very  near  to  the  whole  of  the  principal ; 

which  can  arife  only  from  his  having  the  property. 

Waicottv.         y.  P.  bequeathed  to  his  godfon  T.  the  plaintiff,  the  fum  of  50/. 

ch\'  ^^'    *°  ^^  P^'^^  ^^  ^^"^  ^^  '•^^  ^8^  °^  twenty-one  years,  or  day  of  mar- 

305,  '^^'      ri'-igej  which  fliould  firfl  happen,  the  fame  to  be  put  out  at  intereft 

in  the  name  of  his  executors  and    adminiftrators,   the   intereft 

arlfing  therefrom  from  time  to  time  to  be  applied  towards  his 

maintenance  and  education;  and  if  he  fhould  die  before  21,  or 

marriage,  he  gave  the  legacy  to  his  executors  intrufl  for  the  poor 

of  S.,  and  appointed  the  defendant  his  executor.     The  defendant 

proved  the  will,  retained  50/.  for  the  payment  of  the  legacy  to 

the  plaintiff,  and  paid  over  the  refidue  (after  payment  of  debts  and 

legacies)  to  the  refiduary  legatees,  and  afterwards  became  bankrupt, 

and  obtained  his  certificate.  By  the  Mafler  of  the  Rolls,  this  was  a 

veiled  legacy,  and  as  fuch,  might  have  been  proved  under  the  com- 

milFion.     The  giving  intereil  always  veils  perfonal  legacies.     It 

was  therefore  veiled,  fubjedl  to  be  divefled,  on  the  legatee's  dying 

under  21,  and  although  it  might  not  have  been  proveable  as  a 

debt,  yet  the  guardian,  upon  petition,  would  have  been  admitted 

to  prove  it.     The  certificate  therefore  bars  it. 

Atkins  V.  A  teflator  devifed  in  thefe  words :  "  I  devife  to  my  daughter 

Hiccocks,     c(  £.  //,  the  fum  of  200  /.  to  be  paid  her  at  the  time  of  her  mar- 

•  S°°-  K  riage,  or  within  three  months  after,  provided  flic  marry  with 

*'  the  approbation  of  my  two  fons  W.  and  S.  H.  or  the  furvivor 

"  of  them  ;  and  my  will  is,  that  my  faid  daughter  E.  (hall  yearly 

**  receive  and  be  paid,  until  fuch  time  as  fhe  (hall  marry,  the 

•'  fum  of  12/.,  free  and  clear  of  all  taxes  and  impofitions  what- 

**  foever."     And  he  willed,  that  his  leafehold  eftate  called , 

{hould  (land  charged  with  the  payment  of  tlie  i2  I.  per  arm.  and 
like  wife  with  the  payment  of  the  200/.  when  the  fame  fliould  become 
due,  and  devifed  the  faid  leafehold  premifes,  and  his  whole  per- 
fonal eftate  to  his  two  fons,  and  made  them  executors.  E.  died 
after  21,  but  without  being  married,  and  her  adminiftrator 
claimed  the  legacy  of  200/.  But  Lord  Hardiviche  was  of  opinion, 
that  it  was  not  a  vefted  legacy ;  for  that  when  the  time  annexed 
to  the  payment  is  merely  eventual,  and  may  or  may  not  come, 
and  the  perfon  dies  before  the  contingency  happens,  he  could  find 
no  inftance,  where  it  had  been  held,  that  the  legacy  fliould  in  all 
events  be  paid  :  that  the  rule  as  to  vcfting  is  founded  upon  ano- 
ther rule,  ccrtum  ejl  quod  certum  reddi  pottj},  and  it  is  plain  the 
teflator  did  not  regard  the  point  of  time,  but  the  fa£l  that  was  to 
happen,  the  marriage^  which  makes  it  a  legacy  on  a  condition,  and 
cannot  be  demanded  till  the  condition  is  fatisfied  ;  that  as  to  what 
had  been  infifted,  that  the  teftator's  giving  12 1,  per  a7w.  to  E. 
till  the  contingency  of  her  marriage,  is  in  the  nature  of  intereft 
for  the  200  /.,  and  that  from  thence  it  appears  to  be  his  intention, 
that  the  legacy  fhould  veft  in  the  mean  time  ;  whenever  this  doc- 
trine has  been  allowed,  the  payment  of  the  principal  hath  been 
certain,  and  fo  not  fimilar  to  the  prefent  cafe,  becaufe,  here,  this 
is  not  meant  as  intereft,  for  it  is  an  annuity  of  12/.  per  arm. 
charged  upon,  and  iiTuing  out  of  an  eftate. 

The 
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Tlie  above  authorities,  it  muft  be  obferved,  are  applicable  only 
where  the  legacies  arife  out  of  a  fund  merely  perfonal :  for  with  Duke  of 
refpe£l  to  interefts  arifing  out  of  land,  thefe  rules  are  totally  dif-  chandois  r. 
ferent  •,  for  whether  the  land  be  the  primary  or  auxiliary  fund,  -vvmsVeii. 
whether  the  legacy  be  given  with  or  without  intereft,  the  general  Bateman  v. 
rule  is,  that  charges  upon  land  payable  at  a  future  day,  fhall  not  ^°^^^ 
be  raifed,    where   the  party  dies  before   the  time   of  payment,  smith  v. 
Therefore  where  'T.  S.  by  will  gave  his  daughter  icoo/.  to  be  paid  Smich, 
by  his  executor,  at  her  age  of  21,  or  marriage,  which  fliould  firft  ^Vern.  92. 
happen,  willing  the  fame  to  be  raifed  out  of  the  rents  and  profits 
of  his  lands  ;  and  further  willed,  that  in  cafe  his  fon  fliould  die 
before  his  age  of  21  years,  or  without  heirs  of  his  body  lawfully 
begotten,  then  from  and  after  the  death  of  his  fon,  he  gave  all 
his  faid  lands,  ^c  to  the  defendant,  he  making  up  his  daughter's 
portion    2coo/. ;  and  the  daughter  died  foon  after   the   teftator's 
death  an  infant   and  unmarried  ;   upon  which  her  mother  took 
out  letters  of  adminiftration  and  claimed  the  2000/.;  it  was  de- 
creed, that  (he  was  not  entitled,  to  any  part  of  it,  for  it  appears, 
that  the  intention  of  the  teftator  was,  that  it  fliould  be  for  a  por- 
tion, and  it  is  exprefsly  called  a  portion  in  the  will :  it  is  no  per- 
fonal legacy,  but  money  to  be  raifed  out  of  the  rents  and  profits 
of  lands,   and   the  payment  is  exprefsly  to  be  at  21  years,   or 
marriage. 

^.  having  entailed  his  lands  on  his  fon,  fubje£l  to  a  mortgage,  Yates  v. 
devifed  his  leafehold  and  perfonal  eftatc  for  the  paym.ent  of  his  '"^^ettipiace, 
debts  and  legacies;  dire(lling,  that  if  his  perfonal  eltate  was  ap-       ""-41 
plied  to  pay  ofF  his  mortgage,  the  fame  fliould  be  kept  on  foot  to 
make  good  his  daughter's  portion,  and  bequeathed  to  his  daugh- 
ter 3000/.  to  be  paid  her  at  21,  or  marriage,  if  married  with  con- 
fent ;  if  not,  then  but  1000/.     The  daughter  died  under  age,  and 
unmarried.     It  was  decreed,  that  this  being  a  portion  and  charged 
upon  land,  fhould  extinguifli  in  the  land  for  the  benefit  of  the 
heir.     Befides,  the  devife  being  of  3000/.   at  21   or   marriage, 
which  marriage  was  to  be  had  by  confent,   it  did  not  veil  in  the 
daughter,  but  was  contingent. 

A.  devifed  his  lands  to  his  eldefl:   fon  B.  in  fee,  and  added,  Carter  v. 
"  But  my  will  and  mind  neverthelefs  is,  that  B.  fliall  pay  out  of  Biet'o«>  P'* 
*•  the  lands  fo  devifed  to  him,  the  fum  of  600  /.  viz.  to  my  daugh-  ^Vem.e'r?. 
*'  ter  M.  200/.  at  her  age  of  21  years,  and  to  my  fon  J.  200/.  S.c.  Giib. 
"  at  his  age  of  21,  and  to  my  fon  N.  200  /.  at  his  age  of  21  ;  and  ^^"  ^^P* 
*'  if  m.y  foa  B.  fliall  die  before  he  attain  the  age  of  21  years,  then 
"  my  will  is,  that  my  fon  J.  fliall  not  have  the   200/.   fettled  on 
"  him,  but  that  it  fliall  be  paid  to  my  daughter  M.  and  fon  A^., 
**  to  be  added  to  their  portions,  and  J.  to  have  all  the  eftate 
**  given  to   B.  paying  the  600  /.   as   before  exprefled  ;  and  my 
**  faid  children  fliall  be  allov/ed   4/.  per   atui.  maintenance  for 
*<  every  100/.   till  their  feveral  portions  are  paid."     B.  died  be- 
fore 2  r  :  the  plaintiff  married  M.  and  has  ifTue  by  her.     M.  dies 
two  months  before  her  age  of  21.     The  qucdion  was,  Whether 
this  was  not  a  fubfilling  charge  upon  the  land,  and  an  interefl:  fo 
veiled  inM,  as  to  entitle  the  plaintiff,  as  her  adminifl-rator,  to  the 

legacies  ? 
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legacies  ?  Lord  Chancellour  difmifled  the  bill  as  to  the  demand  of 
both  the  legacies,  becaufe  there  were  no  words  in  the  will  whicli 
veiled  any  interefl  in  thofe  legacies  before  tlie  age  of  21  years  i 
and  as  to  the  other  100/.  that  was  governed  by  the  other  le- 
gacies. 
l^r.Oh.  318.  In  the  cafe  of  Stnpletonv.  Cheales^  ftipra^  it  is  faid,  if  fuch  por- 
tion were  to  arife  out  of  lands  or  a  term  for  years,  though  it  were 
limited  to  the  party  generally  to  be  paid,  or  payable  at  fuch  an 
age,  there,  for  the  benefit  of  the  heir,  the  portion  ftiould  fink,  and 
not  go  to  the  reprefentatives  of  the  party  fo  dying. 
Jennings  v.  One  has  two  fens  R.  and  T*.,  and  being  felfcd  in  fee  of  the  manor 
^"p^'w  ^^  ■^'  (w^'<-"^  manor  was  in  mortgage)  makes  his  will,  thereby  de- 
jjg".  '  vifing  1000/.  to  his  younger  fon  T.  (being  then  about  a  year  old) 
to  be  paid  to  him  when  he  fliould  arrive  at  his  age  of  21,  out  of  the 
manor  of  i?,,  with  a  power  to  the  executors  by  felling  timber  grow- 
ing on  the  eftate  to  raife  fuch  monies,  as  his  ptifonal  eftate  fhould 
fall  {hort  of,  for  the  payment  of  his  debts  and  legacies.  The 
younger  fon  T.  dies  about  the  age  of  two  years,  and  the  eldeft  foii 
R.  about  the  age  of  fix,  upon  which  the  eftate  comes  to  the  uncle, 
and  the  mother  having  adminiftered  to  the  younger  fon,  claims 
the  loco/.  legacy.  But  Lord  Commiflioner  y^/^y/  faid,  that  It 
was  determined  about  the  latter  end  of  Lord  Somers's  time,  in  the 
cafe  of  y^tes  v.  Pheitlplace,  fupray  that  where  one  by  wil'l  gave  a 
portion  to  a  child  out  of  a  real  eftate,  payable  at  a  future  tunc, 
and  the  child  died  before  that  time,  the  portion  fhould  fink ;  nay. 
that  it  fhould  fink  as  well  for  the  benefit  of  an  hares  facluSy  as  01 
an  kares  naluSj  for  the  former  is  fubftituted  by  the  teftator  in  the 
place  of  tlie  latter  •,  and  the  true  reafon  is,  that  the  legacy  being 
given  as  a  portion,  when  the  child  dies  before  the  portion  is  pay- 
able, there  is  no  occafion  for  it  •,  and  equity  will  not  countenance 
the  loading  of  an  heir  for  the  benefit  of  an  adrainiftrator.  And 
it  being  objedled,  that  though  this  might  be  true  as  to  a  portion 
given  out  of  a  real  eftate,  yet  here  the  legacy  was  a  charge  alfo  upon 
the  perfonal  eftate,  and  therefore  that  if  the  real  eftate  was  not  fuf- 
ficient  for  the  payment  of  the  faid  legacy,  yet  the  perfonal  eftate 
fliould  be  liable  ■,  and  that  tliis  was  the  plainer  from  the  executor's 
being  empowered  to  fell  timber  for  the  payment  of  fuch  of  the 
legacies  as  the  perfonal  eftate  was  not  fufficient  to  pay  •,  the  court 
•  faid,  this  muft  be  intended  fuch  of  the  legacies  as  the  perfonal  eftate 
was  liable  to  pay,  it  is  true,  were  the  legacy  chargeable  on  the  per- 
fonal as  well  as  real  eltate,  that  fo  much  thereof  as  the  perfonal 
eftate  would  extend  to  pay,  fhould  go  to  the  executors  or  admi- 
niftrators  of  the  child ;  but  this  is  a  charge  only  upon  the  land. 
Rich  V4  Sir  R.  R.  fettled  all  his  lands  in  truft  for  the  payment  of  debt* 

T,^'rV'cQ      and  portions  to  his  children,  as  he  fhould  dire<5l  by  his  will.  After- 

Mofd.  68.  /     ,  1        1  •         Ml  .     •  /  ■     ^         1  •     r        r 

wards,  he  makes  his  wdl,  and  gives  1000/.  a-piece  to  his  five  fons, 
payable  at  their  refpe£live  ages  of  21,  with  intereft  in  the  m.ean 
time,  and  bequeaths  all  his  perfonal  eftate  to  his  lady  for  her  fole 
ufe  and  benefit,  and  makes  her  executrix.  Sir  i^.  dies,  and  after- 
wards R.,  one  of  the  fons,  dies  under  the  age  of  2  i,  and  Lady  R. 
takes  out  admiaiftratlon  to  him,  and  Mrs.  J'F'.  the  defendant,  big 

fifter. 
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lifter,  fues  her  In  the  fpiritual  court,  (fhe  being  In  poltcflion  both 
of  the  real  and  perfonal  eflate  of  Sir  R.  R.)  for  a  diftribution  of 
the  1000/,  bequeathed  to  her  brother  by  her  father's  will.  Lady 
R.  files  a  bill,  and  moves  for  an  injun£lion  to  the  fpiritual  court, 
becaufe  the  portion  of  the  fon  was  charged  on  the  real  eftate,  and 
therefore  ought  not  to  be  fued  for  in  that  court;  and  the  whole 
perfonal  is  given  to  the  plaintiff.  Lord  Charicellour  granted  the  in- 
junction. 

M.  T.  being  entitled  to  the  reverfion  of  art  eftate  after  the  death  Hall  r« 
of  his  wife,  *'  devifed  it  to  C.  D.  and  his  heirs,  fo  as  he  fliould  pay  "^^^y* 
*'  to  his  fifter  E.  O.  the  fum  of  100/.,  within  fix  months  after  the  ^  ^^'  ^*** 
*'  reverfion  came  into  poflefiion,  and  devifed  the  reft  and  refidue 
**  of  his  perfonal  eftate,  all  iiis  debts  and  legacies  before  bequeathed 
**  being  firft  dedu6bed,  to  C.  D.  and  another,  whom  he  made  his 
**  executors."     £.  0.  died  in  the  lifetime  of  the  v/ife,  and  uoon 
the  death  of  the  wife  E.  O.'s  reprefentative  brings  a  bill  againft 
C  D.  for  the  100/.     It  was  Infilled  by  the  plaintiff's  counfel,  that 
the  legacy  is  vefted,  and  only  the  time  of  payment  poftponed  for 
the  convenience  of  the  eftate,  as  it  was  a  dry  reverfion.     But  Lord  Lord  Hard- 
Hardwicke  thought,  that  the  gift  of  the  fum  of  money  is  only  by  ^^''=''* 
direction  for  the  payment;  and  tliat  it  cannot  be  faid,  this  is  an  this  caff  "^ 
original  gift  fo  as  to  veft  the  legacy,  and  the  payment  only  poft-  in  the  At- 
poned  to  a  future  time.     Another  diftindlion  was  attempted,  that  'ofney-Gc 
the  time  of  payment  was  not  taken  from  the  nature  of  the  legacy,  Tunftal 
or  the  circumftances  of  the  legatee,   but  from  the  nature  of  the  fays,  there, 
eftate,  and  that  therefore  this  is  different  from  all  the  cafes.     But  '{'^  whole  0/ 
Lord  Chancellaur  faid,  if  he  fiiould  give  into  this  reafoning,  he  pended  upon 
fhould  overturn  the  cafes  of  portions,  or  of  other  fums  bequeathed  ;  the  time  of 
for  that  of  late  years  it  had  been  holden,  that  where  a  fum  of  P-J"^^"** 
money  Is  given  by  way  of  portion,  or  as  a  general  legacy,  charged 
upon  land,  if  the  party  dies  before  the  time,  it  cannot  be  received. 
In  the  prefent  cafe,  there  Is  no  contingency,  the  time  is  fingle, 
within  fix  months  after  the  death  of  the  tenant  for  life,  when  the 
reverfion  came   in  poffeffion,  fo  that  it  never  could  be  ralfed, 
becaufe  the  perfon  died  before  the  time  for  raifing  it. 

T.  C.  devifed  all  his  lands  to  J.  C.  and  J.  P.  in  truft,  that  they  Prowfe  v, 
Ihould  fell  his  lands  in  M.  and  P.,  and  out  of  the  purchafe  money  Abingdon, 
pay  his  debts  ;  and  as  to  the  reft  of  the  lands  in  truft  to  receive  ^  ■^'''*42*». 
the  rents,  and  to  make  leafes  for  99  years  determinable  on  three 
lives,  and  therewith  to  pay  his  debts  and  legacies,  then  to  the  ufe, 
£3*^.;  and  he  bequeathed  a  legacy  of  500  /.  to  his  nephew  T.  P., 
to  be  paid  at  his  age  of  21,  or  marriage.  The  nephew  T.  P.  died 
before  the  age  of  21,  and  unmarried.  His  adminiftrator  claimed 
this  legacy  as  being  a  vefted  intereft,  and  tranfmiflible.  After  a 
long  argument,  Lord  Hardiviche  faid,  that  the  only  inducement  he 
had  to  fuffer  fo  long  a  debate,  was  In  order  to  receive  fatlsfadlion 
as  to  the  point,  which  had  been  Infifted  upon  In  relation  to  this 
legacy  being  chargeable  on  a  r:-.ixed  fund,  confifting  of  real  and 
perfonal  eftate.  He  faid,  that  was  a  difficulty  which  always  ftuck 
with  him,  and  it  was  fomething  very  extraordinary,  that  the  real 
eftate  which  was  only  an  auxiliary  fund  to  the  perfonal,  fliouId,  in 
cafes  of  this  kind,  be  chargeable  In  a  different  manner,  and  not  be 
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made  liable  to  the  fame  rules  and  determinations  with  the  pri- 
mary fecurity,  the  perfonal  eftate ;  but,  he  faid,  he  found  the 
refolutions  fo  flrong,  that  there  was  no  difference  between  z. 
charge  on  the  real  ellate  only,  and  a  charge  on  the  real  and  per- 
fonal eftate  too  ;  that  he  could  not,  at  that  time  of  day,  think  of 
determining  in  a  different  manner.  He  faid,  it  was  very  clear, 
that  charges  on  land,  payable  at  a  future  day,  could  not  be  raifed, 
if  the  party  died  before  the  day  of  payment ;  that  there  was  no 
difference  at  all  whether  that  charge  was  created  by  deed  or  will ; 
nor,  whether  it  was  provided  by  way  of  portion  lor  a  child,  or 
given  merely  as  a  legacy  by  collateral  relations,  or  others  *,  and 
this  was  the  cafe  in  the  Duke  of  Chandos  v.  Talboty  and  Jennings 
V.  Looks,  in  which  he  was  counfel,  for  in  neither  of  them  was  the 
provifion  made  by  a  parent.  That  the  true  reafon,  why  legacies 
charged  on  land,  payable  at  a  future  day,  fhall  nut  be  raifed,  if 
the  legatee  dies  before  the  day  of  payment,  is,  that  the  court  will 
govern  themfelves,  as  far  as  is  confiflent  with  equity,  by  the  rules 
of  the  common  law.  In  the  cafe  of  perfonal  eftate,  the  rule  is  the 
fame  here  as  in  the  civil  law,  that  there  may  be  an  uniformity  of 
judgments  in  the  different  courts :  but  in  cafe  of  lands,  the 
rule  of  the  common  law  has  always  been  adhered  to  :  as,  fuppofe 
a  perfon  fhould  covenant  to  pay  money  to  another  at  a  future  day, 
if  the  covenantee  [a)  dies  before  the  day  of  payment,  the  money  is 
not  due  to  his  reprefentatlve.  The  fame  rule  holds  in  a  promifc- 
to  pay  money,  ■:s'l. 

.  D.    Reg.  165.  b.     Cofs  V.  Ne!fon,  I  Burr.  227. 

M.  C.  devifed  to  G.  C,  his  heirs,  executors,  andadminiftrafors, 
all  that  her  melTuage  in  Grc.nt  Lincoln' s-Inn  Fields,  with  all  her 
furniture,  Ir'c.  and  all  her  real  and  perfonal  ellate  not  otherwife 
difpofed  o^y  to  the  intent  that,  cut  of  the  f.iid  real  and  perfonal 
ef^ates  fo  devifed,  her  feverai  legacies  might  be  paid.  She  then 
gave  to  T.  L.  locol.  in  truft;  for  the  ufe  of  his  daughter  />/.,  and 
declared  that  he  the  faid  T.L.  fhould,  until  the  faid  jlf.  (liould  attain 
tlie  age  of  eighteen,  or  be  married,  v.'hich  fhould  firft  happen, 
place  out  the  2coo  /.  at  intcrefl  upon  good  fecurity,  and  alfo 
Ihould  from  time  to  time  put  out  at  intereft,  the  interefl  of  the 
faid  fum,  as  the  fame  ftiould  arife  to  a  fit  fum  for  that  purpofe,  and 
Ihould  pay  the  2cooA,  with  the  intereft  and  produce  thereof,  to 
the  faid  M.  for  her  own  ufe,  upon  her  attaining  her  age  of  eigh- 
teen, or  marriage  ;  fhe  Hkcwife  direfted  the  2000  /.  to  be  paid  to 
T.  L.  the  truftee,  within  one  year  and"  a  half  after  her  deceafe. 
T.  L.  died  in  the  lifetime  of  tlie  teftatrix ;  M.  died  about  half  a 
year  after  the  teftatrix,  unmarried.  Lord  Chancellour  was  of 
opinion,  that,  as  the  infant  died  before  the  time  of  payment  to 
the  truftee,  the  legacy  was  not  raifable  for  the  benefit  of  her  re- 
prefenta:ive.  If  fhe  had  furvived  the  year  and  half,  (for  the  death 
of  the  truftee  made  no  difference,)  fhe  would  have  been  entitled  to 
the  legacy  ;  or,  if  flie  had  died  after  the  term  afor.faid,  and  before 
eighteen,  or  marriage,her  reprefentatives  would  have  been  entitled  : 
but  if  this  had  been  merely  perfonal,  as  fhe  died  within  the  year 
and  half,  her  reprefentative  could  not  have  been  entitled,  for  the 
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M'hole  gift  Is  in  the  dIre£lion  of  the  payment,  ■which  makes  that 
the  fubftance.  In  the  prefent  cafe,  his  Lordfliip  faid,  it  is  not  a 
legacy  merely  out  of  perfonal  eftate,  but  out  of  both  funds,  and 
the  real  charged  in  the  firft  place,  by  the  teftator's  exprefs  direc- 
tions, viz.  her  eftate  in  Great  Lincohi's-Irifi  Fields.  And  tliis  con- 
ftrudtion  is  more  agreeable,  as  the  fum  was  intended  clearly  as  a 
p#rtion  for  M. ;  and  the  court  always  goes  as  far  as  it  pofliblycan 
to  hinder  the  raifing  of  portions  out  of  land  for  the  benefit  of  re- 
prefentatives. 

A.  S.  (inter  al. )  gives  to  three  truflees  8000/.  upon  trufl,  that  Attorney^ 
they  ftiould  difpofe  thereof  in  the  purchafe  of  lands  of  inheritance  Genetai 
in  fee-fimple,  to  be  fettled  to  the  ufe  of  her  grandfon  T.  M.^  and  3  Atk."ii*2, 
the  heirs  of  his  body ;  and  for  default  of  fuch  iffue,  directed  the 
trultees  to  convey  the  fame  to  the  Drapers  Company,  upon  truft, 
that  they  Ihould,  within  three  months  after  the  eftate  fhould  be 
conveyed  to  them,  by  mortgage,  or  fale  of  fome  part  thereof,  raife 
and  pay  to  E.  L.  her  nephew  2000/.,  which  fhe  bequeathed  to 
him,  in  cafe  of  the  death  of  her  grandfon  without  iflue.  E.  L,  died 
in  the  lifetime  of  the  grandfon  ;  and  the  grandfon  died  a  few  years 
afterwards,  under  the  age  of  twenty-one,  and  without  iflue.  The 
queftion  was,  Whether  this  legacy  of  2000  /.  was  lapfed,  as  E.  L> 
died  before  the  contingency  happened,  or,  whether  it  was  tranfmlf- 
fible  to  his  perfonal  reprefentative  ?  The  Mafter  of  the  Rolls  held, 
that  it  was  lapfed  :  that  the  8000  /.  being  directed  to  be  laid  out 
in  land,  niuft  be  confidered  in  equity  as  land :  that  the  teftatrix 
herfelf  confidered  it  as  land,  becaufe  ihe  directs  the  2000/.  to  be 
raifed  by  mortgage  or  fale,  which  (hews  it  muft  be  out  of  land  : 
that  as  the  legacy  therefore  is  to  be  paid  out  of  real  eftate,  it  was 
within  the  general  rule,  and  ought  to  fmk  in  favour  of  the  heir 
at  law. 

Legacies  were  given  to  infants  out  of  land  (charged  generally  Gawler  t, 
with  debts)  payable  at  twenty-one,  with  intereft  at   3  per  cent.  Stande- 
One  of  the  infants  dying  before  that  age,   Sir  L.  Kenyony  after  j  -q^^  q^^ 
great  confideration,  decreed,  that  the  legacy  lapfed.  Rep.  106.  note* 

A  teftator  gave  legacies  to  his  natural  children,  payable  at  the  Hanifon  v, 
age  of  twenty-one,  to  be  raifed  by  the  means  thereinafter  pointed  ^f?''^!,', 
out :  he  then  directed  an  eftate  to  be  purchafed,  a  fum  to  be  Rgp]  1^,2, 
raifed  for  maintenance  of  two  of  his  natural  children,  upon  whom 
he  had  fettled  the  eftate  he  directed  to  be  purchafed,  and  ordered 
the  refidue  of  the  rents  and  profits  of  the  faid  eftate  to  be  applied 
to  raife  the  legacies,  and  in  default  thereof,  made  the  eftate  liable. 
One  of  the  legatees  died  an  infant.  Lord  Chancellour  faid,  he 
thought  at  firft  it  was  a  mere  perfonal  legacy  •,  but  he  doubted, 
upon  the  whole,  whether  it  muft  not  be  confidered  as  charged 
upon  the  land,  the  teftator  having  referred  to  the  manner  in  which 
it  was  to  be  raifed,  and  having  afterwards  provided  for  the  pay- 
ment of  it,  by  charging  his  real  eftate.  The  moment  the  money 
ought  to  be  laid  out  in  land,  it  muft  be  confidered  as  a  real  fund, 
and  therefore  the  legacy  fell  within  the  general  rule,  and  was 
lapfed. 

D  d  2  This 
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This  rule  however,  that  charges  upon  land  payable  at  ^fuiiiri 
day,  (hall  not  be  raifed,  where  the  party  dies  before  the  day  of 
payment,  is  fubjedl:  to  many  exceptions,  as,  where  the  time  of 
payment  is  poitponed  from  the  circumftances,  not  of  the  perfon, 
but  the  fund. 
Lowther  r.  A  bequeft  ran  in  thcfe  word.s :  **  I  give  and  bequeath  unto  each 
^"aIc"'  "  of  my  faid  dauj;;hters  the  fum  of  icoo/.,  to  be  raifed  and  to 
130.  \\ix'  "  be  paid  unto  them  feverally  and  refpectively  immediately  after 
rard.Ch.  «f  the  dcceafe  of  my  wife,  out  of  the  rents,  ifiues,  and  profits  of 
Rep.  317.  «  j^y  manors,  lands,  tenements,  and  hereditaments  in  W.y  or  by 
"  fale  or  mortgage  of  the  fame,  or  a  competent  part  thereof,  to- 
"  gether  with  iiiterefi:  for  the  faid  fevcral  fums  of  lOooA,  after 
**  the  rate  aforefaid,  from  the  deceafe  of  my  faid  wife,  until  the 
**  faid  funis  fliall  be  duly  paid  to  my  faid  daughters,  or  their  re- 
*'  fpe£live  executors,  adminiflrators,  or  afligns ;  and  my  further 
**  will  is,  that  in  cafe  either  of  my  faici  daughters  fliall  depart  this 
**  life  before  me,  then  the  furvivor  of  my  faid  daughters,  her  exe- 
**  cutors,  adminiflrators,  and  affigns,  fliall  have  ami  receive  all 
*'  and  every  the  fum  «;;.'  fums  of  money  herein  by  me  before 
<*  devifcd  out  of  my  faid  lands,  to  be  raifeii  in  the  manner  herein- 
**  before  appointed  •,  and  in  fuch  cafe,  the  part  of  the  daughter 
"  fo  dying,  fliall  not  ceafe  or  fink  into  the  eft:ate  for  the  benefit  of 
**  my  htir,  but  fliall  remain  and  be  raifed  for  the  benefit  of  my 
*•  furviving  daughter."  The  teftator  died,  and  left  one  fon  T.y 
and  two  daughters,  Z).  and  J.  In  17 19,  after  the  death  of  the 
teftator,  D.  intermarried  v/ith  Sir  W.  L.  :  D.  died  in  1736:  A. 
the  mother  died  in  the  year  following  :  upon  which  Sir  Ji^.  L» 
brought  his  bill  againft  T.  and  J.^  in  order  to  have  the  fum  of 
1000/.  mentioned  in  the  will,  raifed  out  of  the  eftate,  which  was 
thereby  charged  with  it.  Lord  Chancellour  held,  that  it  ought  to 
be  raifed  :  that  the  teftator  had  poftponed  the  raifing  of  it  till  after 
his  wife's  deceafe,  not  from  the  circumftances  of  the  perfon,  but 
becaufe  it  did  not  furt  the  circumftances  of  his  eftate,  that  itfliould 
be  raifed  before :  that  the  intention  of  the  teftator  that  it  ftiould. 
veft,  was  fliewn  moft  ftrongly  in  the  claufe,  where  he  gives  the 
whole  to  the  furviving  daughter  :  that  that  intention  was  further 
manifefted,  by  his  ufing  the  words  exicutcrsy  admlnijiratorsy  and 
aJfignSf  immediately  preceding  the  claufe  of  furvivorfliip  ;  for  his 
meaning  was,  that  in  cafe  the  daughters  fliould  die  before  the  por- 
tion was  raifed,  tl>e  executors  fliould  be  entitled  to  have  the 
1000/.  raifed  oft"  the  eftate.  On  the  whole,  his  Lordfhip  faid,  he 
thought  the  intention  extremely  clear  under  the  will,  that  the 
portion  fliould  be  raifed,  and  that  the  poftponing  the  time  of  pay-^* 
ment  was  only  for  the  convenience  of  the  eftate,  becaufe  it  would 
have  diftreffed  the  fon  to  have  raifed  it  in  the  mother's  lifetime, 
before  her  jointure  fell  in. 
KlngT.  J.  S.,  having  a  confiderable  real  and  perfonal  eftate,  devifed  ag 

o'^'tem  .  ^°''o^'s:  "  I  give  and  bequeath  unto  my  daughter  A/.,  at  her  age 
Taib.^ify.  "  of  twenty -one,  or  day  of  marriage,  which  fliall  firft  happen,  the 
31'.  Wins.    «  fum  of  2500/.  i  and  my  will  and  meaning  is,  that  if  my  fon 
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«  A.  fliould  die  without  Iffue  male  of  his  body  then  living,  or  414.  s.  c. 
**  which  may  afterwards  be  born,  that  then  my  faid  daughter  *^/'s'p* 
**  fhoLild  have  and  receive  at  her  age  of  twenty-one,  or  day  of  '  '  ' 
<^  marriage,  which  fliall  hril  happen,  the  further  fum  of  3500/., 
"  over  and  above  the  faid  fum  of  2500/.  -,  but  in  cafe  the  contin- 
*'  gency  of  my  faid  fon's  dying  fhould  not  happen  before  the  faid 
*'  age  of  my  daughter,  or  her  day  of  marriage,  that  then  fhe  fliall 
**  receive  and  be  paid  the  fum  of  3500/.  whenever  it  may  after 
"  happen."  Then  he  devifes  his  real  eftate  to  his  fon  in  tail,  and 
for  want  of  fuch  iiTue  remainder  to  his  brother  in  fee ;  and  then 
goes  on  thus  :  "  And  my  will  and  meaning  is,  that  the  lands  and 
**  premifes  hereby  devifed  fhall  be  liable  to,  and  chargeable  with 
*'  the  payment  of  the  faid  fum  of  3500  A,  vyhenever  it  fliall  be- 
"  come  due  and  payable  j"  and  directs,  that  in  cafe  of  failure  of 
iflue  of  his  fon,  his  daughter,  her  heirs  or  afligns,  fhould  join  in  a 
furrender  of  fouie  copyhold  lands  to  the  ufe  of  his  brother,  other- 
wife  the  legacy  of  3500/.  to  become  void. — The  daughter  mar- 
ries, having  attained  her  age  of  twenty-one,  and  dies  in  her  bro- 
ther's lifetime,  leaving  the  plaintiff,  her  hufband,  who  took  out  ad-  '■ 
miniflration  to  her,  and  then  her  broth'.'r  dies  without  iflue  male.— 
Thequeftion  was,  Whether  the  legacy  of  3500/.  fhould  be  raifed 
out  of  the  land,  the  perfonal  eftate  being  deficient ;  and  whether 
it  was  fuch  an  intereft  in  her  as  would  go  to  the  plaintiff,  her  ad- 
miniftrator  ?  Lord  Chancellour  faid,  that  three  things  were  by  the 
will  necelTary  to  happen,  to  entitle  M.  to  this  legacy  of  3500 /., 
viz.  the  death  of  A.  the  fon  without  iffue  male  ;  marriage,  or  her 
attaining  the  age  of  twenty-one  ;  and  that  all  three  had  happened  ; 
snd  that  though  it  is  to  be  raifed  out  of  land,  it  remains  money 
flill;  and  though  fhe  has  not  lived  to  receive  it,  yet,  the  contingency 
having  happened,  it  muff  go  to  her  hufband,  who  is  her  repi'e- 
fcntative,  and  who  may  well  be  thought  to  have  married  in  con- 
templation of  this  additional  fortune  of  3500  /.,  though  depending 
upon  a  contingency. 

T.  H.  devifed  copyhold  lands  to  his  wife  and  her  affigns  for  her  Emes  v. 
life,  and  after  her  deceafe  to  his  fon  -S.,  till  his  grandfon,  the  de-  ^'l"'i°*^'^' 
fendant  3".,  attained  the  age  of  twenty-three,  and  no  longer  ;  and 
ib  foon  as  his  grandfon  attained  that  age,  then  he  gave  them  to  his 
faid  grandfon,  his  heirs  and  affigns  for  ever,  on  condition  that  the 
faid  grandfon,  his  heirs  or  affigns,  fliould  pay  or  caufe  to  be  paid 
to  his  grand-daughter  E.  H.  the  fum  of  60  /.  within  two  years  af- 
ter his  faid  grandfon  attained  his  age  of  twenty-three  ;  and  if  his 
faid  grandfon  fhould  happen  to  die  without  iffue  of  his  body,  then 
he  gave  and  devifed  the  fame  to  his  fon  S.  H.  and  his  heirs,  on 
condition  of  paying  the  fum  of  100/.  to  E.  H.  within  one  year 
after  his  fon  S.  H.  enjoyed  the  faid  premifes  by  virtue  of  this  laft 
devife ;  and  his  will  further  was,  that  if  his  faid  grandfon  or  fon 
fhould  make  default  in  payment  of  the  faid  fum  of  60/.  then  it 
(hould  be  lawful  for  his  faid  grand-daughter  E.  if".,  her  executors 
and  adminiftrators,  to  enter  into  the  faid  premifes,  and  the  rents 
thereof  to  receive  and  take  till  the  60  A  ihould  be  paid, — E.  H, 
married  the  plaintiff,  and  lived  till  after  the  defendant,  her  bro- 
ther, attained  his  age  of  twenty-three,  but  died  before  the  two 

D  d  3  years 


4o6 


Sherman  v. 
Collins, 
3  Atk.  319. 


(<2)  Thefe 
words,  Lord 
Camden  ob- 
ferved,  ope- 
rated as 
words  of 
|ift. 


Hutchins  V 

>'oy,  Com. 
Rep.  716. 


Ec0aclc0» 

years  were  expired  after  his  attaining  that  age.  It  was  dccreeH, 
that  the  60  /.  was  a  verted  legacy,  and  tranfmiflfible  to  E.'s  reprc- 
fentative  :  that  the  teliator  fo  appointing  two  years  after  his  grand- 
fon  attained  twenty-three,  for  raifing  the  600/.,  feemed  to  be  done 
merrly  for  th^  ccnvenietice  of  the  ejlate :  that  if  T.  the  grandfon  had 
died  within  the  two  years,  (for  if  he  had  died  after,  E.  would  have 
been  entitled  only  to  the  60/.)  and  the  money  had  not  been  paid, 
and  he  had  left  a  fon,  and  the  fon  had  likewife  died  within  the 
two  years,  and  then  E.  had  died  before  the  year  was  out  which 
the  teflator  had  allowed  to  5.  H.  for  payment  of  the  100/.,  -E.'s 
rcprefentative  would  clearly  have  been  entitled  to  the  100  /. ;  that 
the  cafe  of  King  v.  Withers^  f'^P^Ci  was  direclly  in  point  for  that 
purpofe  ;  and  thence  it  might  be  argued,  that  it  was  the  intention 
of  the  teftator,  that  his  grand-daughter  E.  fhould  liave  one  or  the 
other.  The  devife  was  further  confidered  as  a  conditional  limitation, 
and  therefore  whatever  right  E.  gained  thereby  was  a  legal  eftate. 

A  teftator  bequeathed  unto  each  of  his  daughters  A.  and  M.  C. 
•^oo  A,  to  be  paid  them  by  his  executor  J.  C.  when  he  fliould  attain 
his  age  of  twenty-fix;  and  then  went  on  thus:  '*  but  in  regard 
**  my  two  daughters  are  already  provided  for  by  lands  fettled  on 
**  thtm  by  me,  and  my  late  wife,  and  by  legacies  left  them  by 
**  their  grandfather,  and  which  I  have  paid  to  them  ;  it  is  my  in- 
"  tention,  that  they  fliall  not  be  entitled  to  any  intereft  (a)  for 
"  the  faid  fums  to  them  given  by  me  as  aforefaid  :  however,  for 
"  the  better  fecuring  the  faid  feveral  fums  of  300/.  given  to  my  two 
**  daughters,  my  will  is,  that  my  two  clofes  in  S.  (hall  ftand 
*'  refpe£lively  charged  with  my  perfonal  eflate,  and  be  liable 
*'  to  the  payment  of  the  faid  feveral  fums  of  300  /.  to  my  two 
**  daughters  at  the  time  above-mentioned,  with  a  power  to  enter 
"  and  hold  till  payment  of  principal  and  intereft,  from  the  time 
"  it  fhall  become  due  ;"  and  after  the  payment  thereof  he  devifed 
the  premifes  to  his  fon  J.  C.  in  fee,  whom  he  makes  executor  and 
refiduary  legatee.  Both  the  daughters  arrived  at  their  age  of 
twenty-one,  but  died  before  J.  C.  attained  his  age  of  twenty-fix  : 
one  of  them  married,  and  left  two  children  ;  the  other  died  un- 
rnarried,  but  by  will  gave  the  300/.  to  her  fifter.  Lord  Hard' 
Kvicke  held  thefe  to  be  vefted  legacies  •■,  for  that  the  time  of  pay- 
ment WPS  poftponed,  in  order  to  prevent  the  burden  of  intereft 
from  fulling  upon  the  eftate  of  the  fon  till  he  attained  his  age  of 
twenty-fix.  Befides,  upon  general  rules  of  law,  the  legacies  are 
vefted,  for  the  perfons  entitled  might  have  had  a  legal  remedy  by 
ejeiflment.  The  words  are,  ivith  a  poiver  to  enter  and  hold  till 
payment.  This  is  a  right  of  entry  given  them  to  hold  the  land  in 
the  nature  of  a  tenancy  by  elegit,  and  is  a  chattel  interelt.  The 
charge  is  net  an  equitable  charge,  but  a  legal  one. 

A  teftator  devifed  all  his  real  and  perfonal  eftate  to  T.  B.  for 
life,  and  afterwards  to  his  children,  and  for  want  of  fuch  iftue,  to 
his  fifter  Martha  for  life,  and  after  her  deceafe,  to  J.  B.  for  life, 
and  then  to  liis  children,  and  for  want  of  fuch  iffue,  part  of  his 
real  eftate  called  71/.,  to  W.  and  his  heirs;  the  other  part  called 
C,  to  the  defendant  Foy  and  his  heirs,  pnying  out  of  it,  when  it 
falls,   500/.   viz.   100 1,  to  S.  D.y  1^0 1,   to  IF.  and  0.,   100/. 

to 
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to  A^.,  and  50/.  a-piece  toElizabethy  Alary,  and  Afargnret,  the  three 
daughters  of  his  fifter.  J.  B.  died  without  iffue,  and  his  fifter 
Martha  died  in  his  Hfctime.  Alargaret,  one  of  the  three  daugh- 
ters, married  the  defendant  C,  and  died  two  years  after  the  tefta- 
tor.  T.  B.  died  without  ifl'ue  two  years  after  Alargaret^  whereby 
the  defendant  Foy  came  to  the  pofTeflion  of  the  eltate  devifed  to 
him  and  his  heirs.  The  defendant  G.  having  taken  out  admini- 
ftration  to  his  wife  Alarscret,  alBgned  to  the  plaintiff  the  50/. 
payable  to  his  wife  ;  and  the  queilion  was.  Whether  this  legacy 
was  velted  in  Alargnret  ?  The  court  held  that  it  was  j  for  firft  the 
remainder  ve'ted  immediately  by  the  death  of  the  teftator ;  for 
Foy  might  fell  or  devife  it,  and,  confequently,  the  50  /.  is  veiled  in 
thoie  to  whom  it  was  payable  ;  for  if  he  had  fold  it,  it  muft  have 
been  fubje£t  to  the  charge  laid  upon  it  by  the  teilator.  And 
farther,  the  eltate  and  the  charge  upon  it  pafs  together,  and  the 
devifee  mull  take  it  aim  ouere  \  for  as  it  was  the  tellator's  intent 
that  Foy  Ihould  have  the  eftate,  it  was  as  much  his  intent,  that 
he  Ihould  pay  the  money  out  of  it  when  he  had  it. 

J.  H.  devifed  part  of  his  real  ellate  for  payment  of  debts,  the  Hodgfo.-j 
furplus  to  his  mother,  and  another  part  to  his  mother  for  life  ;  and  ^awfon, 
afterwards  to  W.  R.  his  heirs  and  alTigns ;  he  and  they  paying 
thereout  legacies  to  feveral  ptrfons,  which  funis  he  willed  to  be 
paid  within  12  months  next  after  his  mother's  deceafe,  charging  his 
land  therewith  accordingly.  After  the  teftator's  death  the  mother 
entered,  and  poflefled  the  real  ellate,  and  died.  A  legatee  of  100/. 
furvived  her  but  a  month,  and  his  executors  bring  a  bill  for  the 
legacy  againll  the  devifee  of  the  real  ellate,  who  was  not  the  heir 
at  law.  Lord  Hardwlcke  held,  that  it  was  a  veiled  legacy,  and 
tranfmilTible  to  the  reprefentatives  ;  that  the  twelvemonth  claufe 
was  not  intended  to  fufpend  the  veiling,  and  make  it  contingent ; 
but  only  as  a  reafonable  time  to  the  devifee  for  payment,  which  he 
could  not  do  before  he  was  poflelTed.  And  his  Lordflnp  cited  the 
following  cafe  of  Wilfon  v.  Spencer,  Jan,  31,  1 732,  which  was 
determined  on  that  ground  only.  There,  the  teftator  direded  the 
payment  of  his  debts  and  legacies  by  and  out  of  fuch  part  of  his 
perfonal  ellate,  as  Ihould  not  afterwards  be  fpecially  devifed  ;  and 
if  that  proved  deficient,  then  out  of  the  real  eftate  ;  and  that  his 
executor  (hould  within  12  months  after  his  death  levy  and  raife 
fufficient  to  pay  1000/.  to  his  younger  fon,  to  be  paid  to  him 
immediately  when  raifed,  charging  all  his  real  eftate,  if  the  perfonal 
eftate  not  fpecifically  devifed  proved  deficient.  The  younger  fon 
died  before  the  expiration  of  the  year  :  his  executors  bring  a  bill 
for  it  againft  the  eldeft  fon,  the  devifee  for  life  of  the  real  eftate, 
with  a  remainder  to  his  fons.  The  defendant  admitted  it  was  in- 
tended for  the  brother's  advancement ;  but  inlifted,  that  he  dying 
unmarried  before  it  was  extinguiHied,  and  not  to  be  raifed  ;  the 
perfonal  eftate  was  admitted  to  be  deficient,  and  it  was  theretore 
chargeable  on  the  real  eftate,  and  to  take  the  fate  out  of  real 
eftate.  The  court  held,  it  ftiould  be  raifed,  which  is  an  authority* 
that  the  year  for  raifing  was  not  fufficient  to  prevent  the  legacy 
from  vefting.     Upon  the  authority  of  Wilfon  v.  Spencer,  his  Lord- 
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flilp  held,  that  the  legacy  in  the  principal  cafe  (hould  be  raifed  and 
paid  with  intereft  at  4  per  cent,  from  a  year  after  the  mother's 
death,  and  that  the  plaintiff  mult  have  his  coRs. 

A  teftator,  feifed  of  the  reverfion  of  an  eftate,  expectant  upon 
the  deceafe  of  his  aunt,  devifed  this  eftate  to  his  wife  for  life, 
remainder  to  J.  D.  in  fee  j  fubject  to  the  payment  of  200  /.  to  his 
daughter  -£.,  fix  months  after  his  wife's  deceafe  ;  with  power  for 
the  daughter  in  default  of  payment  to  feize  the  rents.  E.  died  in 
1750-,  the  mother  in  1754  ;  the  aunt  in  1760.  Lord  Nort/jing/on 
held  this  a  veiled  intereft  in  the  daughter,  and  decreed  the  200/. 
to  be  paid  with  intereft  from  the  deceafe  of  the  aunt,  it  appearing, 
from  the  words  of  the  will,  that  the  fon  was  to  pay  this  200  /.  out 
of  the  rents  of  the  eftate. 

J.  devifed  lands  to  M.  B.  his  fifter,  in  fee,  paying  100/.  per 
afifiimi  to  his  wife  for  her  life,  and  alfo  feveral  legacies  to  feveral 
of  his  nephews  and  coufins  within  12  months  after  the  death  of 
his  wife,  with  a  provifo,  that  in  cafe  his  wife  (hould  at  his  death 
have  a  child  or  children  who  fliould  live  to  21,  he  revoked  the 
devifes  and  bequefts,  except  the  annuity  to  his  wife,  and  gave  all 
his  faid  lands,  ^c.  to  fuch  child  or  children,  his,  her,  or  their 
heirs.  Several  of  the  legatees  died  in  the  lifetime  of  the  wife, 
who  had  no  child  at  the  teftator's  death.  It  was  decreed  that 
their  legacies  were  tranfmiffibie  to  their  reprefentatives. 

IV.  N.  devifed  his  freehold  cft;ites  to  his  fon  J.  in  tail,  remain- 
der to  his  danghttr  P.  in  tail,  remainder  to  his  daughter -E.  for  life, 
remainder  to  her  fon  J.  N  y  and  his  heirs  for  ever,  upon  condition 
of  his  paying  to  his  eideft  fifter,  the  plaintiff's  mother,  100  A  at  or 
foon  after  his  being  poffeffed  of  the  premifes,  and  for  non-payment 
the  eftate  lliould  be  to  the  plaintiff's  mother,  ^c.  J.,  P.,  and  £. 
are  all  dead ;  the  plaintiff's  mother  is  alfo  dead  ;  and  fince  her 
death,  the  remainder  in  fee  is  vefted  in  jf.  N.,  in  poff-fiion. 
The  plaintiff,  as  hia  mother's  executor,  is  entitled  to  have  the 
100/.  raiftd. 

H.  S.  devifed  two  houfes  to  his  wife  for  life,  and  immediately 
after  her  deceafe,  to  the  defendant  in  fee,  he  paying  thereout  to 
the  teftator's  coufins  //.  T.  and  T.  T.  20/.  a-piece,  within  three 
months  after  the  death  of  his  wife.  The  teftator  died  in  1752, 
and  his  wife  entered.  5".  T.  furvived  the  teftator,  and  by  will 
gave  the  legacy  to  the  plaintiff  Jeal,  but  appointed  no  executor. 
The  plaintiff  Jea!  obtained  adminiftration.  H.  T.  furvived  the 
teftator,  and  died  in  1758  inteftatc.  The  teftator's  widow  died 
in  J  767,  and  E.  T.  entered.  It  was  infifted  by  the  defendant,  that 
as  T.  T.  and  H.  T.  died  in  the  life  of  the  wife,  the  legacies  werq 
not  payable.  But,  Lord  BathurJ}  declared,  that  they  were  vefted, 
and  tranfmiffibie  to  their  reprefentatives,  and  a  charge  upon  tha 
premifes  devifed  to  E.  T. 

A  teftator  devifed  real  eftates  to  truftees,  to  the  ufe  of  T.  S, 
M.  for  life,  remainder  to  truftees,  €5^^.,  remainder  to  his  firft  and 
other  fons,  in  tail  general,  remainder  to  daughters  in  tail  general, 
remainder  to  his  wife  for  life,  remainder  to  A,  JF.y  his  heirs  and 
affigns  for  ever,  with  a  provifo,  that  A,  W,,  or  his  heirs,  if  he  or 
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they  (hould  aftually  come  into  pofleflion  by  virtue  of  the  limitation 
in  the  will,  {hould  pay  to  his  daughter  E.  W.  2000  /.  •,  and  he  there- 
by charged  all  the  premifes  with  the  payment  of  the  2000  /.  to  the 
faid  E.  W.y  at  the  end  of  two  years  next  after  the  faid  A.  W.  or 
his  heirs  (hould  come  into  poffelhon  as  aforefaid.  After  the  death 
of  the  teftator.  a  commiflion  of  bankruptcy  iffued  againfl:  A.  W.y 
under  which  the  defendant  was  chofen  aflignee.  T.  S.  M.  and 
the  teftator's  widow  both  died,  the  former  without  iflue ;  upon 
which  the  reverfion  in  fee-fimple  vefted  in  the  defendant,  who 
entered  and  enjoyed  two  years.  E.  W.  died  in  the  lifetime  of 
1",  S.  AI.  and  the  teftator's  widow.  Lord  Bathurji  neverthelefs 
decreed  the  legacy  given  to  her  to  be  raifed  with  intereft  from  the 
end  of  two  years  after  the  defendant  came  into  pofleflion. 

By  a  claufe  in  the  will  of  Sir  J.  K.y  he  gave,  in  cafe  his  nephew  Kemp  v.- 
iliould  depart  this  life  before  he  fliould  attain  the  age  of  21,  the  Davy,  iifi. 
feveral  additional  legacies  hereafter  mentioned,  viz.  to  his  wife 
2000/.,  to  his  filler  j.  B.  1000/.,  to  his  fifter  M.  S.  icoo/.,  to 
his  fifter  E.  K.  1000/.,  and  he  diredled  thofe  feveral  legacies 
fhould  be  paid  and  payable  within  fix  months  next  after  fuch  the 
deceafe  of  his  faid  nephew  under  the  age  of  21  years,  and  diredled 
and  empowered  his  truftees,  their  heirs,  and  aftigns,  to  raife  thofe 
additional  legacies  by  any  mortgage  or  mortgages  of  the  whole  or 
a  competent  put  of  his  eftates  thereby  devifed  to  them.  The 
nephew  died  unmarried,  under  the  age  of  21.  Thequeftion  was. 
Whether  as  thefe  legatees,  though  they  furvived  the  teftator,  died 
in  the  lifetime  of  the  nephew,  their  perfonal  reprefentatives  were 
entitled  to  the  additional  legacies  given  them  on  the  contingency 
of  the  nephew  dying  under  21  ?  The  court  held,  that  they  were 
vefted  interefts,  and  tranfmiffible  to  the  reprefentatives. 

A  teftator  devifed  real  eftate  to  his  wife  T.  for  her  life,  Pawfeyv. 
remainder  to  his  fon  R.  in  tail  male,  remainder  to  his  ^^*p'  ^^"^ 
(the  teftator's)  right  heirs  in  fee,  upon  condition  that  R.j  or  ,  ".  ^^^^^ 
thofe  then  in  poircfFion  of  this  eftate,  ftiould,  within  fix  months 
after  the  death  of  teftator's  wife,  pay  to  his  two  daughters  Jll.  and 
2^.  1200/.,  viz.  600  I.  to  each,  and  intereft  at  ^  per  cent,  from  the 
death  of  their  faid  mother,  with  power  of  entry  to  the  daughters  in 
default  of  payment :  the  daughter  T.  furvived  the  teftator,  but  died 
in  the  lifetime  of  her  mother  :  M.  the  other  daughter  adminiftered 
to  her  fifter,  but  died  without  claiming  the  600/.  in  her  right. 
The  perfonal  reprefentative  of  the  daughters  brought  a  bill  againft: 
R.  as  heir  at  law  and  devifee  of  the  teltator  for  this  fum  of  600  /. 
bequeathed  to  T.  the  daughter,  with  intereft  from  the  mother's 
death  ;  and  upon  the  authorities  of  Huichins  v.  Foy,  and  Hodgfon  v. 
Raw/on,  {\>ot\\  fupra,)  Lord  Batkiirjl  determined,  that  the  charge 
vefted  with  the  land,  and  decreed  for  the  plaintiff". 

H.  P.  devifed  his  eftate  to  his  wife  for  life,  remainder  to  his  Morgan  v. 
daughter  M.y  and  her  heirs  for  ever,  chargeable  with  400/.  to  his  ^^^"'p^^* 
four  younger   daughters,  within  one  year  after  the  death  of  his  Rep.103*. 
wife,  with  intereft  from  the   death  of  his   wife.     Two  of  the  note, 
younger  fifters  died  in  the  lifetime  of  the  mother  unmarried  j  the 
eldeft  daughter  alfo  died  in  her  mother's  lifetime,  fo  that  ftie  was 
never  pofl'efled  of  the  remainder  in  fee  of  the  eftate,  but  it  de- 

fcended 


410  legacies. 

fcended  to  her  only  fon.     It  was  Imldcn  in  the  Exchequer,  that 
the  legacies  to  the  younger  daughters  were  veiled  interclls,  tranf- 
miiFible  to  their  reprefentativcs. 
Dawfon  T.  R.  Jll.  devifed  an  eltate  to  liis  wife  for  Hfe,  and  if  there  fhould 

Kilift,  I  Br.  jjg  jjQ  j^j-yg  between  them,  llicn  to  the  defendant,  charged  with 
,  '  ***  I  go/,  to  H^.  R.,  and  lOo/.  to  M.  B.ytohe  paid  within  fix  months 
after  the  deceafe  of  his  wife.  Afterwards,  AI.  B.  being  dead,  the 
teftator  by  a  codicil,  reciting,  tliat  fhe  was  fo,  gave  50/.  of  that 
100/.  to  W.  R.y  and  50/.  tlicreof  to  A.  i?.,  to  be  paid  at  the  time 
when  AI.  B.  would  have  been  cntided  to  receive  it,  if  fhe  had 
lived.  W.  R.  furvivcd  the  telJator,  but  died  in  the  lifetime  of  the 
wife,  making  the  plain tifl's  his  executors,  wlio,  after  the  deceafe 
of  teflator's  wife,  filed  their  bill  for  the  fums  of  100/.  and  50/. 
l^ord  'Thurloive  faid,  that  tliis  was  a  devife  after  the  death  of  the 
wife  to  tlie  defendant,  and  the  tellator  charges  the  eRate  of  the 
defendant  (meaning  the  intered  of  the  defendant  in  the  cftate) 
with  the  fums  in  quefUon,  wliich  diilributes  the  ellate  between  the 
defendant  and  tlie  legatees.  Upon  the  death  of  th.c  teftator,  the 
remainder  veiled  in  the  defendant,  and  the  moment  it  vefled  in 
the  defendant,  the  charges  veiled  in  thofe  to  whom  they  were 
given.  The  legacies  therefore  of  100/.  and  50/.  muft  be  raifed 
for  tlie  plaintiffs,  with  interefl  from  fix  months  after  the  death  of 
the  wife. 
Coodwin  V.  y.  AT.  devifed  an  eflate  to  his  fecond  fen  jf.  and  his  heirs  for 
Munday,  evcr,  after  the  deceafe  or  marriage  of  his  (the  teflator's)  wife  ^"., 
Rep."  19 1,  with  a  provifo,  that  he  ftiould  pay  to  the  tell:ator's  daughter 
Alary  then  the  wife  of  the  plaintiff,  and  fince  deceafed,  the  fum 
of  100  /.,  and  unto  Alartha  80/.,  to  be  paid  within  one  year  after 
the  death  or  marriage  of  his  wife.  Alary  died  in  the  life  of  her 
mother.     Lord  Thurlowe  held  the  legacy  veiled. J 


(F)  Of  Conditional  Legacies,  and  how  far  the  Con- 
dition muft  be  complied  with,  otherwife  the 
Legacy  will  be  forfeited. 

aVern.  91.  T  F  a  legacy  be  given  on  condition  not  to  difpute  the  will,  and 
(<i)  If  the  1  tlie  legatee  commence  a  fuit,  whereby  he  difputes  the  validity 
co^*vhold  °^  ^^'^  ^^'''  y^^  ^^^^^  '^  "°  (^)  forfeiture  of  the  legacy,  if  there  was 
manor  come  probabUis  caiifa  litigandi. 
to  a  copy- 
holder, and  rcqui'C  him  to  do  his  fervices,  and  the  cnpyholder  anfwer,  if  they  are  due,  he  will  do  them, 
but  it  /hall  be  tried  at  law  firft,  wlictlicr  ihcy  arc  due  or  not  ;  this  is  ni3  forfeiture,  being  no  wilful  re- 
fufal.     Koll.  Abr.  506.     Roll.  Rep.  419.      3  Bulf.  2o.  26S.     4C0.  zi.  b. 

But  what  we  are  here  chiefly  to  confider  is,  how  far  conditions, 
annexed  to  legacies  which  reltrain  marriage,  are  to  be  performed, 
and  how,  and  in  what  cafe,  the  negledl  or  non-performance  of 
them  will  forfeit  the  legacy. 
Swi;,b.  266.  And  here  we  mull  obferve  as  a  general  rule,  that  all  conditions 
in  rcflraiiu  of  marriage  are  to  be  confidered  flriflly,  being  preju- 
dicial to  foci'-ry,  as  ihcy  liiuder  the  propagation  of  the  fpecics. 

'rhcrefore 
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Therefore  by  our  law,  as  alfo  by  the  civil  law,  a  devife  upon  Codoiph. 

■condition  not  to  marry,  or  not  to  marry  a  perfon  of  fuch  a  pro-  ^'■p^-  ^^S' 

feflion  or  calling,  is  void,   whether  there  be  a  limitation  over,  or  swinb.  a66. 

not ;  for  {a)  every  perfon  ought  to  be  at  liberty  to  marry  when  Vem.  ao. 

he  pleafes;  and  therefore  conditions  reftridtive  of  that  power  are  ^^<^  .86- 

•  n.  1  1-1  (a)  II  an 

agamlt  law,  and  void.  annuity  be 

bequeathed  by  a  man  to  his  wife  for  fo  many  years,  if  flie  fhall  remain  a  widow  fo  long,  this  is  a  gocd 
conditional  bequeft,  becaufe  of  the  particular  inteiell  every  hu/band  has  in  liis  wife's  remaining  a  widow  j 
for  thereby  (he  will  the  better  take  care  ol  the  concerns  of  his  family,  in  refpcft  of  which  he  may  well 
allow  her  a  maintenance  for  that  time,  to  ceafc  when  {he  removes  herfclf  into  the  intereft  of  anothsr 

family.     Godolph.  Orph.  Leg.  4.5. But  if  a  ilranger  gives  a  legacy  upon  fuch  condition,  it  is  not 

good  j   for  there  is  no  mure  reafoii  for  teftiaining  a  widow  from  marrying,   than  a  maid.      Godolph.  4.6. 

•  Where  a  m^n  devifed,  ai'ter  debts  and  legacies  paid,  the  furplus  of  his  eltate  to  his  wife  and  his  foil 
John,  equally  betwixt  them,  and  adds,  luhom  1  nwke  my  execurors,  and  farther  will?,  that  (he  {hould  con- 
tinue his  true  widow  j  but  if  ilie  marry  again,  my  tvii/is,jhejhjil  render  the  right  of  bilng  n:y  executrix 
to  my  Jon  Roger,  to  be  partner  lu'ith  his  hrotbtr  J.  hn  in  the  cxecui^rjhip  \  it  was  held,  that  by  the  wife'i 
marrying  again,  rtie  had  as  well  loit  her  Ihare  of  the  furplus,  as  her  light  to  the  executot(hip.  2  Vcrn. 
3c8.     Barton  v.  Earton. 

Alfo,   by  the  civil  law,  a  gift  or  devife  upon  condition  not  to  Swinb.  267. 
marry  without  (b)  confent  is  void,  though  there  be  a  limitation  ('^)ifo"e 

r         1  •  1  •  •  •  ;  »  /I-    /■;  °^  appointed 

over;  tor  the  maxim  tlrere  is,  matnmomum  debet  ejje  Itberinn.  executor  or 

legatee,  upon  condition  he  marry  with  the  confent  and  approbation  of  another,  and  if  he  marry  againft 
their  confent,  that  the  executorlhip  or  legacy  fluiU  go  to  another;  yet  he  ftiall  have  the  exccutonhip  or 
legacy  ;  But  in  this  cafe  it  is  faid,  that  he  is  bound  to  afk  confent,  and  to  marry  ;  for  both  tkefe  parts 
of  the  condition  are  lawful,  though  the  part  is  not,  that  reftrains  him  from  marrying  againft  the  confent 
of  another.     Godolph.  46. 

But  though  conditions  which  reftrain  marriage  generally  are  Swinb.  267. 

void,  yet  both  by  our  law  and  the  civil  law,  a  condition,  that  re-  ^g^p?'^''* 

flrains  marriage  as  to  time,  place,  or  perfon,  is  good;  as  not  to  Rep.4SS. 
marry  before  twenty-one,  not  to  marry  at  Tork^  not  to  marry  a 
papift,  l^c. 

But  the  prevailing  dift;in£tion  in  the  courts  of  equity  as  to  this  aChan.Ca, 

matter  is,  between  fuch  conditions  as  are  good,  and  bind  the  lega-  "•  'B^- 

tee,  and  fuch  as  are  only  in  terroreni ;  as  to  which  it  Is  clearly  vern'ao, 

agreed,  that  if  a  legacy  be  given  to  a  perfon  upon  condition  that  he  aVern.293. 

or  flie  marry  with  the  confent  of  J.  5.,  that  In  fuch  cafe  the  con-  5^'"-  -^^r. 

dition  is  only  in  terrorem^  and  the  legatee  does  not  forfeit,  though  Atk.  Rep.  * 

the  marriage  was  without  fuch  confent :  but  if  in   this  cafe   the  5°-*  *^'e- 

legacy  had  been  limited  over  to  another,  the  marriage  without  "'^"  ^^^^"' 

confent  had  been  a  forfeiture.     And  the  reafon  thereof  is,  not  famediiHnc- 

only  from  the  intention  of  the  teftator  appearing  more  llrongly  in  tion  ;  and 

the  latter,  than  in  the  firft  cafe,  but  alfo  becaufe  the  courts  cannot  [hauhoueh 

in  this  cafe  relieve  againll  the  forfeiture,  without  doing  an  injury  a  lawyer 

to  the  perfon  to  whom  it  is  limited  over  ic').  "'ay  J^""^' 

^  '  it  to  be  no 

forfeiture,  not  being  limited  over,  yet  the  parties  themfelves  might  not  be  fo  learned,  and  therefore  It 
would  be  fome  terror  to  them  to  venture  to  break  it ;  and  without  this  diltindlion,  (hangers,  executors, 
might  run  away  with  a  great  part  of  a  man's  eitate  from  his  children,  [(f)  Hence,  if  in  the  event  of 
a  marriage  without  confe.it,  tlie  legacy  or  portion  be  given  over,  a  demurrer  will  lie  to  a  bill  for  a  dif- 
eovery  of  the  faft  of  the  marriage.  Chauncey  v.  Tahourdin,  2  Atk.  392.  Cbancey  v.  Fenhoulet, 
2  Ve*.  265.] 

[This  diftin£lion  as  to  the  legacy  being  given  over  or  not,  it  is 
true,  does  prevail  in  our  courts  of  equity,  and  may  in  general 
enable  us  to  decide  on  the  validity  of  any  condition  of  marriage, 
where  the  gift  or  legacy,  to  which  fuch  condition  is  annexed,  is 
charged  upon  perfoual  eftute.     But  where  t!ie  gift  is  of  real  eflate, 

or 
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or  charged  upon  real  cflate,  in  th:it  cafe,  it  becomes  material  to 
confider  whether  the  condition  be  precedent  or  fubfequent,  for  in- 
terells  arifing  out  of  land  muft  be  governed  by  the  rules  of  the 
common  law.     If  therefore  fuch  condition  of  marriage  be  prece- 
dent, it  mull  be  llri£lly  performed,  in  order  to  entitle  the  party 
claiming  to  the  benefit  of  the  gift.] 
J  Chsn.Ca.        If  by  leafe  9000/.  are  fecured  for  a  feme  fole,  in  cafe  (he  marrie* 
^^avvald'"^  not  contrary  ro  the  liking  of  yf.,  and  if  fhe  doth,  then  for  fuch 
giave.  perfon  as  A.  (hall  nominate  ;  and  for  want  of  fuch  nomination, 

aVern.  57J.  for  A.y  and  fhe  marries  without  the  confent  of  ^.,  yet  he  cannot 
S.  c.  cited  J  (jifpofe  of  tj^g  jgafg  otherwife  than  for  her  benefit ;  for  it  would  be 

and  there  ,r  iii-         •  -ii         i        i--- 

faid,  that       the  moit  unrealonable  thmg  imagmable,  that  his  givmg  or  reiuung 
there  rnay      his  confent  fliould  have  any  influence  in  an  aA'air  that  was  to  turn 
^^  uT^\r.  ^o  much  to  his  own  advanta^sje. 

ence  between  t) 

a  condition  that  a  perfon  cannot  mairy  without  confent,  and  wiere  it  is  that  the  party  fhall  not  marry 
againft  confent.  [So,  by  Lord  HarJwicke  in  3  Atk.  335.  As  to  thi:  cafe  of  Fleming  v.  Waldgravc, 
it  was  faid  by  the  Attcrnfy-General,  snd  agreed  by  the  Mafter  of  the  Rolh  in  Reeves  v.  Htrne,  infrdf 
that  (he  legacy,  here,  verted  immediately,  it  being  given  u[:on  her  not  marrying  without  c.mfent,  £;c.j 
and  his  Honour  lemembeird  a  like  ca!e  In  the  time  ef  Wiiglit,  S.  C.  where  tiie  condition  being,  if  fljo 
did  not  marry  wi:h  cinfenr,  &c.  the  legacy  was  decreed  her  immediately,  fhe  entering  into  a  recog. 
nizance  to  rea>nd,  in  cafe  fl:e  married  without  confent,  <i;c.  A  tcilator  give  his  grand-daughter  zoo  I. 
on  ondicion  ilie  continued  with  his  executors  till  /ha  wjs  twenty-one  ;  bat  if  (lie  was  tsken  from  them 
by  her  father  (who  was  a  pjpirt),  or  married  againft  the  confent  of  his  executors,  then  he  gave  her  but 
10/.  The  grand-daughter  was  placed  by  his  executors  with  a  clergyman,  who,  before  (he  was  twenty- 
ene,  with  confent  of  one  of  the  executors,  permiued  her  to  make  a  vifu  to  her  father,  w!io  took  that 
opportunity  to  marry  her  to  a  papift.  She  was  decreed  the  legacy  at  the  Rolls  ;  but  upon  a  re-heaiing 
Lord  Keeper  held,  that  fh=  (houid  have  only  the  lo/.  ;  and  he  fjid,  that  in  this  cafe  the>e  was  no  dif- 
ference between  a  condition  that  fhe  fhould  not  marry  without  content,  and  that  fhe  fhould  not  marry 
againfi;  confent.     Creagli  v.  Wilfon,  2  Vern.  572.     Slu.  Whether  there  was  any  limitation  over  ?  j 

Vent.  199.        If  A.  devife  a  mefluage,  i^c.  to  B.  his  wife  for  life,  remainder 
^Ch'3^°c*    *°  ^'  ^^^  grand-daughter  in  tail,   upon  condition  that  (he  marry 
138.  Fry  '  with  the  confent  of  his  wife  and  D.  and  E.^  or  the  major  part  of 
and  Porter,    them,  and  if  fhe  marry  without  their  confent,  or  die  without 
Eenie  V        ifi^^^,  the  fame  to  remain  to  F.  and  her  heirs  ;  and   C.   marries 
LcrdFaik-    without  the  confcnt  of  any  of  them,  who,  as  foon  as  they  hear 
land,  Jufra,    of  it,  declare  their  diflike  to  the  marriage,  but  afterwards  confent 
■">  •  '•   43-    to  it  •,  yet  C.  fhall  not  be  relieved  in  equity,  for  the  fubfequent 
aflent  cannot  divefl;  the  eftate  which  was  before  vefted  In  F.,  nei- 
ther can  there  be  any  collateral  averment  that  the  condition  was 
intended  only  i/i  terrorem. 
Reeves  V.  [^J.  S.  charged  his  real  eflate  with  500/.,  to  be  paid  his  filler 

'ib'r"*t't  '"  -^^'^^  Heme  within  one  month  after  her  marriage,  but  fo  nevcr- 
Condition,  thclcfs  38  (he  married  with  the  approbation  of  his  brother  Jofeph 
(Z.  d),  pi.  Heme,  (if  living,)  and  in  cafe  flie  niarried  without  his  confent,  the 
**•  500  /.  were  not  to  be  raifcd.     Alice  Heme  married  in  the  lifetime 

of  Jofeph  Heme,  and  without  his  confent,  and  the  queftion  was. 
Whether  flie  was  entitled  to  the  500  /.  or  not .''  For  here,  it  was 
faid,  that  this  was  a  condition  only  in  tertcremf  and  that  the  con- 
ilrudlion  of  fuch  conditions  had  always  been,  that  where  there  is 
no  devife  over,  fuch  condition  is  void  j  otherwife,  where  limited 
over  ;  and  here  it  is  not.  On  the  other  hand,  it  was  argued,  that 
this  is  a  condition  precedent,  and  nothing  arifes  or  becomes  due 
but  upon  the  marrying  with  confent ;  and  this  being  a  devife  of 
money  out  of  land,  or  of  a  charge  upon  the  land,  it  is  to  be  confi- 

dered 


dered  as  a  devife  of  land,  and  governed  by  the  fanne  rules;  and 
then  being  a  plahi  condition  precedent,  nothing  can  arife ;  and 
for  this  were  cited  the  cafes  of  Fry  v.  Porter^  and  Bertie  v.  Lord 
Falkland.  The  Mafter  of  the  Rolls  faid,  that  the  civil  law  makes 
no  diflin61:ion  in  perjonal  legacies,  betv/een  conditions  precedent 
and  fubfequent ;  neither  does  this  court  as  to  mere  perjonal  lega- 
cies given  upon  condition  of  marrying  with  confent.  But  this 
court  differs  from  the  civil  law  in  this ;  that  whereas  by  that  law 
all  conditions  in  reflraint  of  marriage  are  void,  this  court  fays, 
they  are  not  void,  where  the  legacy  is  given  over,  and  another  per- 
fon  particularly  fubftituted  by  the  teftator  to  have  the  benefit  of  it, 
in  cafe  the  condition  be  not  complied  with.  But  this  mufl  be  a 
fpccial  nomination  as  a  legatee  ;  and  therefore  a  refiduary  legatee  or  Sei  -vUe 
executor  Ihall  net  have  the  benefit  of  fuch  non-performance.  And  '"Z  « '^^''"■'' 
his  Honour  remembered  a  cafe  to  this  purpofe,  where  on  a  legacy 
given  upon  condition  of  marrying  v;ith  confent,  and  if  not,  to  fink 
into  the  refidue  of  teftator's  eftate  which  he  gave  to  J.  S.  &c.,  it 
was  holden,  that  though  the  marriage  was  without  fuch  confent, 
yet,  it  was  not  loft,  becaufe  it  would  have  been  the  fame  if  the 
teftator  had  faid  nothing  about  its  finking  into  the  rejidiwni,  and 
therefore  was  confi:rued  only  in  terrorem.  So  it  is  in  the  cafe  of 
a  trufl:  of  a  term  limited  of  lands  for  raifing  portions  with  fuch 
rellridlion,  this  court  governs  itfelf  by  the  fam.e  rules  as  in  cafe  of 
a  devife  of  a  legacy  with  fuch  condition,  becaufe  though  the  term 
be  a  legal  eftate  and  interefl,  yet  the  truft  of  a  term  is  a  creation 
of  equity  only.  But  it  is  otherwife  in  cafe  of  a  devife  of  lands; 
there,  conditions  precedent  and  fubfequent  take  place.  And  this 
was  Fry  and  Porter^  cafe  of  an  infant  bound  by  condition  relating 
to  her  marriage,  it  being  a  condition  precedent :  and  the  prefent 
cafe  being  a  charge  upon  land,  is  to  be  governed  by  the  fame  rule, 
and  is  to  be  confidered  as  land ;  the  will  muft  be  attefted  in  the 
fame  manner;  and  this  being  plainly  a  condition  precedent,  and 
nothing  veflied,  (as  it  is  in  the  cafe  of  a  truft-term,  where  the 
term  is  veiled,  and  the  trufl:  only  left  open,)  it  is  too  hard  for  this 
court  to  charge  the  land  contrary  to  the  exprefs  will  of  the  tefta- 
tor ;  and  to  fay  the  money  fhould  be  raifed,  when  the  teftator 
has  faid  it  fhall  not :  and  a  charge  upon  the  land  cannot  arife 
otherwife  than  as  a  devife  of  the  land  itfelf. 

A.\>j  fettlem»ent  after  marriage  created  a  trtift-term  of  loo  HerveyT. 
years  by  mortgage  or  fale  to  raife  2000  /.  for  the  portion  of  each  ^^°"'Sf^ 
of  his  daughters,  provided  they  married  with  their  m.other's  con-  212.  lAtk, 
fent,  and  dire£led  a  yearly  payment  out  of  the  rent  till  they  mar-  36'-  S.  C. 
ried ;  and  if  any  of  them  died  before  marriage  with  fuch  confent,  ^°^'^cl 
her  portion  was  to  ceafe,  and  the  eftate  was  to  be  exonerated 
thereof ;  or,  if  it  v/ere  raifed,  it  was  to  be  paid  to  the  perfon  to 
whom  the  eftate  fhould  belong.     By  will,  he  created  another 
truft-term  to  raife  by  fale  or  mortgage  4500  /.,  whereof  20C0  /. 
were  to  be  paid  to  each  of  his  daughters,  in  augmentation  of  their 
fortunes,  fubje^l  to  the  conditions  in  the  fettlement ;   and  by  a 
codicil  (in  purfuance  of  a  power  of  i-evocation,)  he  created  another 
truft-term  for  the  better  raifing  of  his  daughters  portions.    -^. 

died. 
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died.     The  daughters  married  without  confent.     The  Matter  of 
the  Rolls  held,  that  the  portions  fiiould  be  raifed,   the  hufband 
making  a  competent  fettlenient.     But  this  decree  was  reverfed  by 
Lord  Chancellour  Hardwicke,  artillcd   by  Lord  C.  J.   Lee^  Lord 
C.  J.  U^illeSy  and   Coinyns,  J.,  for  they  confidered  portions  or  in- 
terefls  directed  to  be  raifed  out  of  land,  as  having  nothing  tefta- 
mentary  in  them,  and  that  they  wtre  thercrore  not  to  be  governed 
by  the  rules  of  the  civil  or  canon  law,  but  by  thofc  of  the  common 
law  :  that,  in  that  law,  no  rule  was  more  fixed,  than  that  portions 
charged  upon  land  did  not  vefl:  till  the  time  of  payment  arrived  j 
and  that  the  prefent  condition  to  marry  with  confent  was  a  law- 
ful one,  and  a  condition  j:);^^^/^/;/;   and  that  being  fuch,  nothing 
vcfted  in  the  daughters  until  that  condition  was  performed. 
Reynlffi  v.         E.  P.  devifed  her  real  eftate  to  her  daugliter  21artha   and   her 
Martin,  ^      hcirs  for  ever,  fubje£l  to  fuch  charges  as  fliould  afterwards  in  her 
iwiif.  150".  will  be  exprefl'ed  :  then  follows  this  claufe:    *'  Provided  always, 
S.C.  «*  and  it  is  my  will,  that  if  my  daughter  Mary  marry  by  and  with 

**  the  confent  of  the  truftees  (therein  named),  or  the  major  part 
*'  of  them,  and  fignified  in  writing  before  fuch  marriage  had, 
**  then,  and  not  otherwife,  I  give  and  devife  unto  mv  faid  daugh- 
**  ter  iW^flr^  the  fum  of  800/.;  and  it  is  my  will  that  my  faid 
**  daughter  Martha  fliall  pay  unto  my  faid  daughter  Mary  the 
**  fum  of  30/.  yearly,  during  the  faid  Mary's  continuing  fole 
**  and  unmarried,  by  15/.  each  May-day  and  AU-Saints-day. 
**  And  I  do  hereby  charge  all  my  aforefaid  real  eftate  with  all 
**  my  debts  and  legacies  of  all  kinds."  Martha  and  Alary  fur- 
vived  the  teftatrix.  The  latter  married  the  plaintiff  without  the 
confent  of  the  truftees.  Upon  her  death,  the  plaintiff,  as  her  rc- 
prefentative  and  adminiftrator,  filed  a  bill  for  an  account  of  the 
perfonal  eftate,  and  that  the  fame  might  be  applied  in  payment  of 
the  faid  legacy  of  800  /.,  and  fo  much  of  the  arrears  of  the  an- 
nuity of  30  /.  per  a7inum  as  were  due  to  Mary  before  her  marriage; 
but  in  cafe  the  perfonal  eftate  (hould  not  be  fufiicient,  that  then 
the  real  eftate,  or  fo  much  thereof  as  would  make  good  the  defi- 
ciency, might  be  fold,  and  the  money  arifmg  therefrom  applied 
for  that  purpofe.  Lord  Chancellour  faid,  that  the  real  eftate  was 
not  originally  charged  with  this  legacy,  but  only  as  auxiliary  in 
failure  of  the  perfonalty ;  and  the  charge  upon  the  lands  depended 
upon  a  condition  precedent,  which  never  was  performed  ;  that  this 
could  not  be  confidered  as  a  legacy  charged,  or  chargeable  upon 
the  real  eftate,  but  as  a  mere  perfonal  legacy,  and  as  fuch,  was  to  be 
governed  by  the  rules  of  the  civil  and  canon  law.  He  therefore 
dire£led,  that  the  plaintiff  be  paid  the  arrears  of  the  'i^ol.  pro  ratoy 
till  the  time  of  the  marriage  ;  and  in  cafe  the  perfonal  eftate 
fliould  be  exhaufted  by  the  payment  of  debts  or  other  legacies, 
that  the  plaintiff  fhould  ftand  in  the  place  of  fuch  creditors  and 
legatees  pro  tanto,  as  had  received  fatisfaclion,  and  that  fo  much 
of  the  real  eftate  (hould  be  fold,  as  would  be  fufiicient  to  fatlsfy 
the  legacy  of  800/.  and  the  arrears  of  the  annuity. 
Randal  v.  A  teftator  gave  to  truftees  4000  /.  for  the  ufe  of  J.  W.y  if  flic 

'^BrTch.      inarried  witli  confent  j  if  not,  then  only  1000/.,  and  a  fimilar 
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legacy  to  the  ufe  of  M.  W. :  theti  followed  this  claufe  :  "  If 
**  either  of  thefe  girls  Jhoiild  marry  into  the  family  of  G.  or  R.,  and 
*'  have  afofif  Igiveallmyeflatetohimfoylfe"  (with  remainder 
over) ;  **  if  the'i  fjall  not  marry^  then  I  give  all  my  eflate  to  Randal." 
A  bill  was  filed,  and  there  was  a  decree  that  the  money  fliould  be 
invefted  in  the  funds  till  the  event  fiiould  happen,  with  leave  for 
the  parties  interefted  to  apply,  as  occafions  fhould  arife.  The 
girls  being  married  with  confent,  but  neither  of  tliem  into  the  fa- 
milies of  R.  or  G.,  Randal  filed  his  bill  for  the  refidue,  as  forfeited 
to  him.  But,  by  Lord  Thurloive — Nothing  could  veft  till  they 
married,  marriage  being  a  condition  precedent :  then  can  any 
thing  veft  till  the  whole  condition  becomes  impoffible  ?  The  plain- 
tiff fuppofes,  that  if  the  girls  once  married,  they  had  loft  all  chance 
of  marrying  into  the  family  of  R.  or  G.  If  the  teftator  had  faid 
fo,  it  would  have  been  very  well.  Suppofe  one  of  them,  after 
the  death  of  her  hufband,  to  marry  into  one  of  the  favoured  fami- 
lies, and  to  have  a  fon,  who  comes  here  to  claim  the  eftate  :  the 
court  would  not  incline  to  refufe  him.  The  decree  that  the 
money  ftiould  be  invefted,  {5V.,  muft  be  carried  into  execution.] 

A.  devifed  300/.  to  B.  her  daughter,  and  that  if  fhe  married  Vern.  580, 
under  21,  without  confent  of  the  executors,  or  the  major  part  of  jyil^^"^"** 
them,  the  legacy  to  go  to  the  children  of  her  fifter,  the  wife  of  C,        ^ 
and  made  C.  and  two  others  executors ;  B.  being  at  the  houfe  of 
C,  there  marries  his  fon,  by  a  former  wife,  with  his  privity,  being 
under  twenty- one  ;  B.  and  her  hufband  bring  a  bill  for  the  legacy, 
C,  in  favour  of  his  other  children,  infifts,  that  the  legacy  is  for- 
feited ;  the  other  executors  confefled  they  had  notice  of  the  court- 
fhip,  and  did  not  contradicl:  or  difapprove  of  it,  and  the  300  /.  were 
decreed  the  plaintiffs,  there  being  at  leaft  a  tacit  confent. 

[A  father  devifed  lands  in  truft  to  permit  his  daughter  S.,  to  Cl-rk  v. 
receive  the  rents  until  her  marriage  or  death,  and  in  cafe  Ihe  Berkley, 
married  with  the  confent  of  the  truftees,  then  to  convey  the  pre-  *   ^"'  '^^^' 
mifes  to  her  and  her  heirs  •,  but  if  fhe  died  before  marriage,  or 
married  without  fuch  confent,  then  to  convey  to  other  perfons. 
The  daughter  afterwards  married  with  the  confent  of  her  father, 
who  fettled  part  of  the  lands  on  her  and  her  hufband,  and  died. 
By  the  father's  eonfenting  in  his  lifetime  the  condition  is  difpenfed 
with. 

A  legacy  was  given  to  a  daughter  with  a  condition  annexed  to  Plgot's  cafe, 
it,  that  (he  fhould  marry  with  her  mother's  confent.  The  daughter  '^^^"^  '" 
fued  for  the  it^gacy,  and  it  was  pleaded  in  bar,  that  flie  did  not      °°'^'   ^'^' 
marry  with  her  mother's  confent ;   notwithftanding  which,  fea- 
tence  was  given  in  her  favour,  that  ftie  fhould  have  the  legacy. 

The  plaintiff's  bill  was  for  400/.,  left  her  to  be  paid  at  her  Norwood  t. 
age  of  21,  or  day  of  marriage,  fo  as  fhe  married  with  the  affent  of  Norwood, 
the  truftees,  and  her  mother,  and  eldeft  brother.     The  defendant  \,    '    ^^' 
infifted,  tiat  the  plaintiff  was  about  to  marry  without  fuch  affent, 
and  refufed  payment.     But  the  court  declared  it  juft  and  reafon- 
able,  that  the  laid  400/.  with  damages  fhould  be  paid  to  the 
plaintiff;, 
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Vintner  v.  R.  P.  bequeathed  to  his  two  daughters  Eleatior  and  Jllce  200  /» 
Pix,  I  Ch.  a-piece,  to  be  paid  at  their  ages  of  21  years,  or  days  of  marriage, 
'^'  ^*  and  he  alfo  gave  them  200/.  more  by  a  marginal  note  in  his  will, 
with  this  claufe,  "  if  they  kehave  themfclves  dutifully  to  their  mother." 
Alice  died,  and  Eleanor  p.dminiilered  to  her,  and  married  the 
plaintiff  without  the  confent  of  the  defendant  her  mother,  who 
was  executrix  of  her  father's  will.  The  court  of  Chancery  de- 
clared, that  as  to  the  200  /.  pofitively  given  by  the  will,  the 
defendant  ought  to  pay  the  fame  to  the  plaintiff;  but  as  to  th6 
200/.  given  by  the  marginal  note  in  the  will  upon  their  dutiful 
behaviour  to  the  defendr.nt,  fhe  having  married  hcrfelf  without 
the  confent  of  her  mother,  they  referred  that  point  to  the  judges* 
The  jud;:es  certified,  that  the  200  /•  mentioned  in  the  marginal 
note,  as  well  as  the  200  /.  in  the  body  of  the  will,  belonged  to  the 
plaintiff  ii/t'awr,  her  marriage  notwithflanding. 
:feell4fis  V.  A  fuit  was  for  a  portion  of  8000  /.,  given  to  the  plaintiff's  wife. 

Irmine,        "Yhsi  defendant  pleaded,  that  it  was  given  her,  provided  flie  mar- 
,2.  *     *      ried  vv'ith  the  confent  of  A..,  and  if  not,  that  fhe  fliould  have  but 
100  /.  pet'  annum  5  and  that  fhe  married  without  the  confent  of  Ai 
It  was  ordered,  that  the  plea  (land  over-ruled.     And  the  court  all 
declared  this  provifo  was  but  in  terrorem,  to  make  the   perfon 
careful,  and  that  it  would  not  defeat  the  portion.     But  it  was 
faid,  that  if  the  party  who  gave   the  portion,   had  limited  it   to 
another,  in  the  cafe  of  her  marriage  without  the  confent  of  Ai^ 
there,  it  would  have  been  otherwife. 
Sutton  and         A  fum  of  1500  /.  was  to  be  put  out  at  intereft  for  the  ufe  of 
\Vite  V.        jj^g  plaintiff  Anne^  and  the  principal  and  proceeds  thereof  were  to 
tCh.  Rep.    be  paid  to  her  at  her  age  of  21,  or  marriage;  but  if  fhe  fliould 
50.  marry  without  the  confent  of  the  defendant  Jewke  and  his  wife, 

her  father  and  mother,  or  one  of  them,  or  the  furvivor  of  them, 
then  500  /.,  part  of  the  faid  1 5 CO  /.,  was  to  be  paid  to  fuch  perfon, 
as  the  defendant  Jewke's  wite,  by  writing  under  her  hand,  and 
without  her  hufband,  fiiould  appoint.  The  plaintiffs  filed  their 
bill  for  the  1500/.,  ftating,  that  the  defendant  Jewke^s  wife  died 
in  1668,  without  making  any  appointment,  fo  that  the  plaintiff 
Anne  was  become  entitled  to  the  whole  1500/.  and  the  proceed 
thereof.  The  defendant  jeivhe  infilled,  that  Mary,  his  wife,  died 
in  1670  ;  but,  before  her  death  in  1666,  by  deed  poll  direcled, 
that  in  cafe  the  plaintiff  yi'//;7f  married  without  the  confent  of  her, 
the  faid  Alary,  or  the  defendant  jewke,  her  hufband,  then  500  /. 
part  of  the  faid  1500/.  was  to  be  paid  to  her  and  the  defendant, 
or  the  furvivor  of  them,  and  that  the  faid  deed  was  made  upon 
mature  deliberation,  to  keep  the  plaintiff"  Anne  in  due  obedience ; 
that  the  plaintiff' S////?«  having  in  a  clandeftine  manner  married  the 
plaintiff  Anne,  without  the  defendant's  privity  and  confent,  and 
after  he  had  forbidden  his  daughter  to  marry  him  on  the  for- 
feiture of  his  bleffmg,  or  what  otherwife  flie  might  expe(£t  from 
him,  he  the  faid  defendant,  by  means  thereof,  and  by  being  ad-« 
miniftrator  to  his  late  wife,  became  entitled  to  500/.,  part  of  the 
faid  1500/,    The  queflidn  therefore  was,  Whether  the  plaintiff 
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Anne  Was  entitled  to  the  whole  1500/.,  or,  whether  fhe  had  oot 
forfeited  500/.  thereof  by  her  marriage  without  her  father's  con- 
fent  and  privity,  and  contrary  to  his  dire£lion  and  advice  ?  Lord 
Chancellour  was  fully  fatisfied,  that  the  plaintiff  Antiei  marriage 
was  without  the  defendant's  privity,  and  agaiuft  his  confent,  and 
that  therefore  fhe  could  not  have  the  500/. 

A  fum  of  500/.  was  bequeathed  to  the  plaintiff's  wife,  if  flie  Hicks  v. 
married  with  the  confent  of  certain  trufbees  ;  and  in  c^^e  (he  did  ^^^^^y"'-* 
not,  then  20/.  per  annum  for  her  life.  She  married  the  pi  lintiff  ^i.  " 
without  the  confent  of  the  truftees,  and  he  preferred  his  bill  for 
the  500/.  It  was  urged  on  behalf  of  the  defendmit,  that  this 
differed  from  the  common  cafe  of  a  devife  on  a  condition  in  tcrro^ 
rem;  for  it  had  always  been  holden,  that  where  there  is  a  devife 
over  to  a  third  perfon  for  non-performance  of  the  condition, 
there,  if  the  party  marry  without  confent,  all  fhall  go  to  the  third 
perfon,  becaufe  he  hath  a  conditional  interelt  by  the  will ;  but  if 
there  be  no  devife  over,  then  it  is  elleemed  only  in  terrorem^  and 
the  party  fhall  have  the  legacy,  notwithftanding  the  breacn  of  the 
condition.  But  here,  that  this  is  tantamount:,  or  as  ftrong  as  a 
devife  over,  when  the  party  hinifelf  faith,  that  if  flie  marry  with- 
out confent,  fhe  fliall  have  but  20  /.  per  annum.  But  it  was  an- 
fwered  by  Lord  Chancellour,  that  this  differed  not  from  the  reafon 
of  the  common  cafe  of  a  devife  in  terrorem^  and  the  reafon,  he  faid, 
he  had  from  the  Lord  Chief  Juftice,  [Hale,)  who  (when  it  was 
objedled  in  another  cafe  in  this  court,  that  this  court  did  not  make 
men's  wills  for  them,  and  give  their  eftates  quite  contrary  to  their 
intent)  anfwered,  that  this  court  holds  plea  of  legacies,  and  judges 
of  them  by  the  rules  of  the  civil  law,  and  by  that  law  any  condi- 
tion added  to  reftrain  marriage  is  void  ;  fo  that  where  an  intereft 
doth  not  accrue  to  a  third  perfon  by  the  breacli  of  the  condition, 
fuch  a  condition  is  void,  and  only  in  terrorem ;  and  therefore  de- 
creed the  500/.  to  the  plaintiff. 

A  teftator,  having  two  daughters,  bequeathed  to  each  of  them  Lord  Salif- 
20,000  /.  to  be  paid  them  at  their  ages  of  25  years,  or  marriage,  ^"""^  ^• 
which  fhould  firft  happen,  fo  as  fuch  marriage  was  had  with  the  iVemAzi. 
confent  of  the  mother  and  other  trullees,  and  after  fuch  time  as  skin.  285. 
they  refpeclively  had  attained  the  age  of  fixteen  years  :  if  either  \'^' 
of  them  married  before  fixteen,  or  without  content,  then  fuch  Tg^  5  c. 
daughter  to  have  only   10,000  A     And  he  directed,  that  the  fur-  butdiffcr-  ' 
plus  of  his  perfonal  ellate  fhould  be  invefled  in  lands,  and  fettled  gj''^f^^'^°7* 
on  his   daughters  and  their  iffue  with  crofs  remainders.     In  the  f,ij  there, 
teftator's  lifetime  a  treaty  of  marriage  was  fet  on  foot  between  the  that  the 
plaintiff  and  one  of  the  daughters*,  but  before  any   agreement  '^°",jfi^* 
could  be  made,  the  teltator  died.      After  his  death,  however,  the  t^r  .  niy 
treaty  was  renewed,  and  the  marriage  was  had  with  the  confent  of  'c.occ/., 
all  the  truftees,  but  before  the  lady  was  fixteen.     The   court  de-    l^[^  ^^  l^^ 
creed  the  20,000/.  to  the  plaintiff.  condition 

muft  bf  ob- 
ferved.     But  thefe  hiftorles  of  the  cafe  fecm  to  refer  to  different  periods  of  time  ;  the  laft  to  the  original 
hearing  before  the  Lord  Keeper  j  the  two  former  to  a  re-heaiing  before  the  Lords  Commliiioners. 
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Chan.  562. 
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mere, Chan- 
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mer. 


A  or.  Zq. 
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V.  Horner. 


Wheeler  v. 
Bingham, 
3  Atk.  364, 


legacies* 

^.bequeathed  3C00/.  to  his  daughter,  the  plauitlff  Garret's 
wife,  at  21,  or  marriage,  and  recommended  her  to  the  care  of  5., 
provided  that  if  flic  married  without  the  confent  of  S  ,  her  legacy 
of  3000/.  was  to  ceafe,  and  flis  was  to  have  but  500/.,  and  made 
the  defendant,  his  fon,  executor  and  refiduary  legatee.  The 
plaintifT  married  the  daughter  without  the  confent  of  S.;  yet  the 
court  decreed  her  the  whole  3000/.  with  intereft  from  the  mar- 
riage •,  and  principally,  becaufe  it  was  not  exprefsly  devifed  over, 
but  to  fall  into  the  furplus.] 

J.,  having  ilVue  three  daughters  i?.,  C,  andZ).,  devifed  1000/. 
to  be  paid  to  i?.,  at  the  age  of  21,  or  marriage,  upon  condition 
that  flie  married  with  the  confent  of  his  executors-,  and  likewife 
devifed  to  her  feveral  melVuages,  t^'c.  upon  the  like  condition  j  and, 
after  feveral  other  legacies  and  bequefls,  he  devifed  the  refidue  of 
his  eftate  to  his  executors,  for  the  benefit  of  his  children.  B.  mar- 
ried, againll  the  confent  of  the  executors,  a  perfon  who  made  his 
addrcfl'es  to  her  in  her  father's  lifetime,  which  the  father  knew,  and 
was  dilTatisfied  at ;  {he  had  likewife  notice  given  her  by  the  execu- 
tors of  her  father's  will,  and  that  by  marrying  without  their  confent 
flie  would  be  in  danger  of  forfeiting  her  legacy  ;  and  that  they 
could  not  approve  of  that  match,  becaufe  they  knew  that  her 
father  difliked  it  in  his  lifetime ;  yet  it  was  held,  that  there  being 
no  exprefs  limitation  over,  the  devife  of  the  refidue  being  after 
debts  and  legacies  paid,  that  the  condition  was  cnly  /;/  tcrrore/n, 
and  that  t!ie  marriage,  without  confent,  did  not  amount  to  a  for- 
feiture of  the  legacy,  is'c. 

A.  devifed  to  his  daughter  M.  100  A,  to  be  paid  by  his  execu- 
tors upon  her  day  of  marriage,  or  age  of  twenty-five  years,  which 
fliould  firft  happen,  upon  condition  that  (he  fliould  marry  with  the 
confent  of  fuch  and  fuch  perfons  ;  and  if  fhe  married  without 
their  confent,  then  to  have  ^o  /.  only,  and  no  more,  and  gave  the 
refidue  of  his  perfonal  eftate  to  the  defendants;  M.  married  the 
plaintitF,  without  fuch  confent,  before  flie  was  20.  And  it  was 
held  by  the  Mafter  of  the  Rolls,  that  this  was  more  than  a  claufe  in 
terrorenii  and  that  the  devife  of  the  furplus  of  the  perfonal  eitate 
was  a  devife  over  of  the  50/.,  on  J/.'s  difobedience. 

[P.  by  his  will  (inter  al.)  gave  to  each  of  his  grand-daughters 
that  fliould  be  living  and  unmarried  at  the  time  of  his  deceafe,  on 
their  refpetlive  days  of  marriage,  the  fum  of  1500/.,  and  defired, 
that  none  of  his  grand-daugliters  fhould  marry  without  the  con- 
fent of  the  father  and  mother,  or  the  furvivor  of  them  ;  and  there- 
fore, if  any  or  cither  of  them  fliould  marry  without  fuch  confent, 
then  by  his  will  he  revoked  what  was  thereby  directed  to  be  paid 
to  fuch  grand-daughter  or  grand-daughters,  and  fuch  of  them 
fliould  not  be  entitled  to  any  benefit  by  virtue  of  fuch  his  will, 
further  than  what  the  father  and  mother,  or  the  furvivor  of  them, 
fliould  direcl  -,  and  he  afterwards  direded,  that  after  the  feveral 
legacies  and  funis  direQed  to  be  paid  were  fatisfied,  if  any  fum  of 
money  fliould  remain  in  the  hands  of  the  truftees,  the  furvivors  or 
ftjrvivor  of  them,  the  fame  fhould  be  paid  to  his  daughter  P.  for 

life. 


life,  arid  after  her  deceafs  to  the  defendant  and  his  heirs.  The 
plaintiff,  one  of  the  daUj^hters,  married  without  the  confent  of  the 
father  and  mother,  and  brought  a  bill  for  the  legacy.  Her 
mother  appointed  truftees  of  the  legacy  for  the  plaintiff  for  her 
feparate  ufe  for  life,  and  to  her  iffue,  but  if  (he  had  no  iffue,  then 
to  the  defendant.  Lord  Hardwicke  held,  that  the  plaintiff  was 
entitled  abfolutely  to  this  legacy  ;  that  it  was  merely  perfonal  i 
and  though  an  exprefs  devife,  that  if  the  legatee  fhould  not  per- 
form the  condition,  the  legacy  fhould  fink  into  the  refiduum^ 
amounts  to  a  devife  over,  yet  that  there  was  no  fuch  diredlion 
here  -,  that  if  this  had  been  a  particular  fund,  which  was  given  to 
the  truftees,  as  certain  (locks,  or  certain  mortgages,  and  the  will 
had  faid,  the  legatee  (hall  have  no  more  than  the  father  and  mother 
fhall  appoint,  it  would  then  have  been  a  devife  over  of  the  re- 
mainder of  that  particular  fund  ;  but  that  this  was  only  a  defcrip- 
tion  of  the  refiduum  of  the  perfonal  eftate  in  the  hands  of  the 
truilees. 

A  teftator  bequeathed  part  of  his  perfonal  eflate  to  truftees,  to  Scitt*. 
pay  one  m.oiety  thereof  to  M.  T.,  at  her  age  of  2 1  years,  if  un-  '^^^^Uh 
married  •,  and  the  other  moiety  to  her  at  her  age  of  25  years,  if  Rep.  4^1'. 
unmarried  •,  but  if  ilie  (hould  marrv  before  (he  (hould  be  21,  with 
confent  of  her  mother,  then  one  moiety  to  be  fettled  on  her  and 
her  iffue  in  fuch  manner  as  her  mother  fliould  think  proper,  and 
the  other  moiety  to  be  difpofed  of  as  M.  T.  (hould  think  fit.  But 
in  cafe  Af.  T.  fliould  die  before  25  years  unmarried,  then,  the 
whole  of  this  legacy  was  bequeathed  to  her  mother,  to  whom 
there  was  alfo  a  gift  of  the  general  refidue  of  the  real  and  per- 
fonal eftate.  M.  T.  married  before  flie  was  21,  againlt  the  confent 
of  her  mother.  Lord  Thur/cwe  held,  that  the  bequeft  to  M.  T, 
was  hereby  rendered  void,  and  became  the  property  of  her  mother, 
as  part  of  the  refidue  :  for  that  a  bequeil  of  the  refidue  is  as 
effedlunl  to'defeat  a  perfonal  legacy  or  a  portion  payable  out  of 
meney,  when  the  condition  v/liich  is  to  veft  the  legacy  has  not 
been  performed,  as  a  fpecifick  devife  over. 

A  teftator  devifed  1000/.  a-piece  to  daughters,  if  they  married  LadyKlJ- 
with  the  confent  of  B.y  and  if  they  niarried  without  fuch  confent,  ^"  ^-^^^ 
then,  they  (liould  have  but  500/.  a-piece,  and  the  refidue  (liould  ;„  a  Fr«;,T». 
go  to  the  fon.     The  daughters  being  30  years  of  age  fued  for  their  59. 
legacies,  and  it  was  alleged  in  their  behalf,  that  now  being  of  that 
age,  it  was  not  material,  whether  they  married  with  or  without  con- 
fent, being  of  underftanding  and  difcretion  to  difpofe  of  tbem- 
felves.     But  it  was  refolved,  that  the  teftator  was  chancellour  of 
his  own  eftate,  and  having  added  tliis  reftvjiflion,  and  a  limitation 
over,  the  court  of  Chancery  could  not  alter  it.    Their  full  leg  icies 
were  decreed  to  them  ;  but  tliey  were  to  enter  into  recognizances 
for  fecurity  of  re-payment  in  cafe   they   married  without  luch 
tonfent. 

A  teftator  devifed  in  the  following  words  :  "  I  give  and  bequeath  Barlow  r. 
««  to  my  kinfwoman  Mary  Barloiu,  the  fum  of  i  coo  /.  to  be  paid  J  p^^J,',, 
**  her  at  her  age  of  21  years,  or  marriage,  which  fhall  firft  happen.   (,j     ^g,, 
«<  liem,  In  cafe  the  faid  Mary  Barlow  (hall  rnarry  with  any  one  of  P-C.  19^. 

£  e  2  ♦*  the  S<  c. 


420  tcgacieisf* 

*'  the  furnamc  of  Barlow^  then  I  give  her  the  further  fum  of  looo/. 
"  to  be  paid  her  on  the  day  of  fuch  her  marriage  with  a  Barlow 
*♦  aforeiaid.     But  if  the  faid  Mary  Barloiv  (liall  die  unmarried, 
*'  or  (hall  marry  a  perfon  not  bearing  the  furname  of  Barlow., 
*•  then  I  give  the   l.ift-mentioncd  fum   of  looo/.  unto  Charles 
"   Barloiv."     Mary  Barloiu    married    one   Robert    Bateman,   and 
thereupon  Charles  Barlow  preferred  his  bill  for  the  lall-mentioneJ 
looo  A  as  forfeited  by  this  marriage.  The  defendant,  i?o^fr/ /ia/^- 
inati,  by  his  anfwer  admitted  ;  that  on  the  occafion  of  his  marriage y 
and  not  bifcre,  he  afiumtd  and  took  upon  him  the  name  of  Barlow, 
that  his  father's  name  was  Bateman,  and  that  he  afiumed  and  took 
upon  him  the  name  of  Barlow,  in  order  to  entitle  hint  to  the  faid  fum 
of  looo  /.  bequeathed  to  the  faid  Mary  on  the  condition  aforefaid.     The 
Mafter  of  the  Rolls  held,  that  tlie  condition  was  complied  with  by 
the   defendant's   taking  the  name  of  Barlow^  and  difm.ifled  the 
plaintiff's  bill.     But  on  appeal  to  the  Houfe  of  Lords,  it  was 
declared,  that  the  appellant  was  entitled  to  the  legacy  of  looo/. 
conditionally  bequeathed  to  him,  and  the  decree  of  the  IvIaRer  of 
the  Rolls  was  reverfed.] 
Wkh.iCSS.       One  by  will  devifed  1300/.  to  his  daugliter  A.y  to  be  paid  at  her 
Pawistcand    jjgg  of  2 1  ycars,  and  if  flie  died  without  illiie  before  21,  then  to 
C^nf^ ' '       RO  over  to  B.y  provided  that  if  flie  married  before  21,  without  con- 
fent  of  certain  perfons,  then  to  go  over  to  C     She  did  marry 
before  21,  without  fuch  confent  j  and  upon  a  bill  brought  by  B,, 
it  was  decreed  that  A,  fnould  give  fecurity,  life,   for  the  money, 
if  fiie  died  before  twenty-one  without  iiUie  ;  and  the  Mafler  of  the 
Rolls,  who  heard  the  caufe,  faid,  the  law  was  now  fettled  accord- 
ing?^'^; but  the  decree  was  fo  ordered  as  to  ferve  both  contingen- 
cies, ^^'s.,  that  upon  her  marriage  before  21,  without  confent,  the 
money  ftiould  go  to  C,  yet  fo  that  if  (he  died  before  21  without 
ifi'ue,  it  Ihould  go  to  B.  according  to  the  devife. 
2Vern.4  5i.       A.  by  will  gave  portions  to  his  daughters,  without  mentioning 
AiVon  and     ^j^y  j-jjijg  of  payment,  upon  condition  that  they  married  with  the 
confent  of  his  wife  ;  and  it  any  married  without  fuch  confent,  her 
portion  to  go  over.     On  a  bill  brought  by  the  daughters  for  their 
portions,  it  was  decreed  accordingly,  but  on  fecurity  to  refund  in 
cafe  the  condition  fhould  be  broken  ■,  for  it  was  held,  that  though  the 
marriage  without  confent  was  but  a  condition  fubfequent,  yet  the 
court  could  not  relieve  againft  the  forfeiture,  by  reafon  of  the 
devife  over,  altliough  it  was  admitted  to  be  a  hard  condition,  no 
time  being  limited,  but  going  to  a  marriage  at  any  time,  even  after 
the  age  of  21  years. 
Abr.lq.  The  defendant's  fath-^r  devifed  to  him,   who  was  his  heir  at  law, 

Kin' v*^"  ^'^  ^^^^  lands,  ^c,  (except  fucli  and  fuch  parts;  charged  with  the 
Withers.  f""^  o^  25 oo/.  to  his  daughter  (fince  married  to  the  plaintiff)  at 
her  age  of  21  years,  or  marriage,  xdiicli  fliould  firfl  happen  ;  ancf 
devifed  the  excepted  lands,  in  trnfr,  to  be  fold  for  the  payment  of 
his  debts,  provided  that  if  his  faid  daughter  fliould  marry  in  the 
lifetime  of  her  mother,  without  her  confent  firfl  had  in  writing, 
then  500/.,  part  of  the  laid  2500/.,  fliould  ceafe,  and  (hould  be 
applied    towards   payment   of  his    debts    charged   on   the    faid 
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excepted  Lui-Js,  ;ind  appoints  his  wife  to  be  guardian  of  Ms 
laid  tlaughter,  r.nd  makes  her  executrix,  and  dies  ;  the  daugh- 
ter attains  her  age  of  twenty-one  years,  and  without  the  con- 
fent  or  privity  of  her  mother,  intermarries  with  the  plaintiff, 
who  was  a  gentleman  of  feme  eftate,  and  called  to  the  bar,  but 
had  made  no  fettlement  or  provifion  for  his  wife  ;  and  therefore 
the  defendant,  the  heir  at  law,  refufed  to  raife  or  pay  any  part  of 
his  fifler's  portion;  and  infiited  likewife,  that  by  her  marriage 
without  her  motiier's  confent,  500/.  part  of  her  fortune,  was 
become  forfeited.  Whereupon  the  plaintiffs  brought  their  bill  to 
have  the  whole  portion  raifcd  by  fale  of  the  land  charged  there- 
with. Per  Lord  Keeper,  this  is  a  portion  to  be  raifed  out  of  lands, 
and  therefore  to  be  confidered  as  land  :  and  though  it  be  to  go 
towards  payment  of  debts  on  breach  of  the  condition,  and  there 
appear  one  hundred  and  twenty  creditors  concerned,  yet  none 
that  are  in  danger  of  lofing  their  debts  ;  and  it  is  then  to  be  con- 
fidered as  it  {lands  upon  the  condition  itfelf,  and  therefore  the 
plaintiff  muft  have  her  whole  portion  ;  for  the  teftator  has  ap- 
pointed two  periods  of  time  to  entitle  her  to  it,  viz.  marriage,  or 
the  age  of  21  ;  and  as  (he  has  attained  that  age,  it  becomes  a 
veiled  and  fettled  interelt  in  her,  not  to  be  diveded  by  the 
marriage  without  the  confent  of  the  mother,  for  that  con- 
fent cannot,  in  any  reafon,  be  carried  farther  than  during  her 
minority. 

[A  cafe  arofe  upon  the  words  of  two  wills,  the  one  made  by  the  G.-avrion  v, 
father,  and  the  other  made  by  the  mother  of  Mary  Graylov^  the  p"^**^'  *"* 
plaintiff'  in  the  crofs  bill.     The  father's  will  was  as  follows:  Cravdo",  ' 
"  I  give  the  fum  of  1000/.  to  my  only  daughter  Mary  Graydon^  2  Atk.  it, 
*'  to  be  paid  her  at  her  age  of  twenty-one  years,  or  day  of  mar- 
**  riage,  which  fhall  hrft  happen,  provided  (he  marry  by  and  with 
*'  the  confent  of  my  executors :  but,  in  cafe  (he  dies  before  the 
**  money  becomes  payable,  on  the  condition  aforefaid,  then  I  give 
**  the  faid  1000  /.  equally  between  my  two  youngeft  fons,  Benjamin 
**  and  Gregory  Graydon,  Mrs.  Mary  Graydo/i,  grandmother  of  Mary 
**   Graydofif  Alary  Graydon  the  mother,   and   Mr.  Jeremy  Graydon  . . 

«*  the  uncle,  to  be  my  joint  and  fole  executors."  The  mother's 
will  was  in  thefe  words :  "  Itetriy  I  give  to  my  daughter  Mary 
**  Graydon  all  my  wearing  apparel  of  all  forts,  with  all  my  dreffmg 
**  plate,  jewels,  watch-chain,  ISc.  Then  my  will  is,  that  in  cafe 
"  my  daughter  Mary  Graydon  lliall  marry  before  (he  comes  to  the 
*•  age  of  twenty-one  years,  without  the  confent  and  approbation 
«  of  my  executor,  under  his  hand  firft  had  and  obtained,  (if  he  be 
«*  living,)  that  then  (lie  {hall  not  be  entitled  to  any  part  of  fuch 
"  legacies  as  1  have  herein  left  her,  but  her  whole  {hare  (hall  be 
**  equally  divided  between  my  fons  Benjamin  and  Gregory  Gray- 
"  don"  and  the  refidue,  after  her  debts  and  legacies  paid,  the 
teftatrix  gave  to  her  three  children,  Benjamin^  Gregory^  and  Mary^ 
equally  to  be  divided  between  them,  or  the  furvivors  of  them, 
ftiare  and  {hare  alike,  and  appointed  her  fon  J.  Gra^nlon  to  be  her 
fole  executor.  The  bill  was  brought  by  the  plaintiff  in  the  ori- 
ginal caufe  againft  the  defendant  Ilicksy  as  the  hufband  of  Mary 
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GraydoH.  to  relinquifli  the  loo/.  which  were  left  to  the  wife  un- 
der the  will  of  the  father,  fhe  having  married  without  the  confent 
of  the  executors,  and  contrary  to  the  dire(f\ion  of  his  will ;  and 
likewife  to  relinquifh  the  legacies  under  the  will  of  the  mother. 
The  executors  under  the  will  of  the  father  were  all  dead  hefore 
the  marriage  ol  Mary  Graydoti ;  and  J.  Graydoti^  appointed  exe- 
cutor under  the  will  of  the  mother,  and  who  was  to  give  his  con- 
fent to  Mar^  Graydoii's  marriage,  renounced  the  exccutorfhip  in 
the  moft  formal  manner  in  the  eccleliallical  court.  The  crofs 
bill  was  brought  by  Mary  Graydotjy  as  a  feme  fole,  againft  the 
plaintiff  in  the  original  caufe,  as  one  of  the  devifees  over  under 
both  wills,  in  cafe  of  Mary  Graydoti^s  marriage  without  confent ; 
and  likewife  againft  Mr.  Timciueil,  who  took  out  adminiftration  to 
the  mother,  on  the  executor's  renouncing  ;  and  alfo  adminiftration 
de  bonis  not!  to  the  father.  Lord  Hardivicke  difmified  the  crofs 
bill,  there  being  abundant  evidence  of  Mary  Graydon  being  mar- 
ried to  Hicks.  As  to  the  original  bill,  his  Lordihip  held  Mary 
Graydon  entitled  to  the  lOcoA  under  her  father's  will,  the  con- 
(«)So,Pey-  dition  upon  which  it  was  given  being  fubfequent  («),  and  having 
ton  V.  Bury,  become  impoffible  to  be  performed  by  the  death,  before  her  mar- 
%i6.  '  riage,  of  the  perfons  whofe  confent  was  required  ;  but  he  de- 
clared that  the  portion  given  under  the  mother's  will  was  forfeited 
by  the  marriage  without  confent. 
Kolmes  v.  J,  S.  bequeathed  to  his  daughter  in  thefe  words  :  "  lieniy  I  leave 

H'^^p'p  **  and  bequeath  to  my  faid  daughter  Anne  2000  /.,  to  be  paid  her 
jp/'  '  '  **  on  the  day  of  her  marriage,  or  at  the  age  of  twenty-one  years, 
**  which  (hall  firft  happen  ;  and  in  cafe  my  faid  daughter  yinne 
*'  {hall  marry  with  the  confent  of  R.  5.,  ^c.  cr  any  two  of  them, 
*•  I  leave  her  the  additional  fum  of  2000/.  more,  otherwife  not." 
j4nne  married  without  the  confent  required  in  the  will,  and  to  a 
perfon  to  whom  her  father  had  exprefl'ed  ftrotig  obje£tions  in  his 
lifetime.  On  a  bill  brought  by  her  and  hufband  for  both  thefe 
legacies,  it  was  decreed,  that  fhe  was  entitled  to  the  firft,  but  had 
forfeited  the  fecond.  This  decree  was  afiirmed  in  the  Houfe  of 
Lords  by  confent  of  parties. 
Underwood  A  father  by  his  will  gave  the  plaintiff" y^,^^/;!?!  his  daughter  30CO  /., 
^A^k^'x  P^y^ble  at  her  age  of  twenty-one,  or  day  of  marriage,  if  (he  mar- 
ried with  the  confent  of  his  executors ;  provided,  if  either  of  the 
legatees  died  before  their  legacies  became  payable  as  aforefaid, 
then  fuch  legacy  was  to  be  divided  between  the  furvivor  of  her 
brother  and  fifters.  Ag7tes  married  the  plaintiff  Underwood  at  her 
age  of  fifteen,  without  the  confent  of  the  executors.  The  queftion 
was.  Whether  as  Agnes  was  married  without  the  confent  of  the 
executors,  this  devife  was  not  to  be  confidered  as  a  devlfe  over ; 
and  that,  confequently,  the  legacy  will  not  veft  unlefs  fhe  arrive  at 
her  age  of  twenty-one  .'*  But  Mr.  Juftice  Parker  faid,  as  this  is  a 
mere  perfonal  legacy,  he  was  of  opinion,  it  was  a  devife  in  terrorent 
only,  and  that  it  vefted  abfolutely  in  the  daughter ;  and  that  mar- 
riage, one  of  the  contingencies  upon  which  it  became  payable, 
having  happened,  the  executors  muft  be  decreed  to  pay  it  to  the 
plaintiffs. 
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W.  C.  by  Ills  will  gave  five-fixteenth  parts  of  the  refidue  of  his  Hemmingt 
perfonal  eftate  to  truitees,  to   lay  out  the  fame,   and  to  pay  the  ^Munkiey, 
dividends,  ^c.   to  his  daughter  Rachael,  on  her  attaining  her  age  Rep.' 70-*. 
of  twenty-eight  years,  cr  day  of  marriage,  which  (hould  firil  happen, 
provided  his  daughter  (hould  marry  with  the  approbation  of  his  faid 
executors,  or  fuch  of  them  as  fliould  be  then  living.    He  gave  the 
remaining  eleven  fixteenth  parts  among  his  other  four  children;  and 
in  cafe  either  of  his  fons  or  daughters  ihould  die  before  his,  her, 
or  their  fliare  or  fliares  fliould  become  payable,  then,  the  part  or 
fhare,  parts  or  fl^ares,  of  him,  her,  or  them  fo  dying,  fhould  go  and 
be  paid  among  all  the  rell  of  his  children  v/ho  fliould  then  be  living, 
and  the  iflue  of  a  deceafed  child  or  children  (if   any)  perjiirpesy  {aMo,  by 
and  not  per  capita^  at  the  fame  time  as  their  original  fliares  would  J-o^d  Thur- 
become  due.     Rachael  married  J.  C,  one  of  the  defendants,  with-  ic^i^TcTfe 
out  the  confent  of  the  executors,  and  had  a  child,  (to  whom  J.  C.  "  ofUnder- 
adminiftered,)  and  died  under  twenty-eight.     It  was  infilled  for  "  wood  v. 
the  plaintiffs,  that  the  portion  never  veiled  in  Rachnel,  fhe  marrying  «  by  Baron 
without  confent,  and  not  attaining  twenty-eight  years  of  age.     On  "  Parker, 
the  other  fide  it  was  argued,  that  the  portion  veiled'on  the  marriage,  *'  ^''"  "" 
notwithflanding  the  provifo,  which  was  only  in  terrorem,  for  which  «(  have  been 
was  cited  the  above  cafe  of  Uiideriuood  v.  Morris  :  and  that,  whe-  "  clofely 
ther  the  condition  be  precedent  or  fubfequent,  it  will  not  prevent  \\  "nfider. 
the  legacy  from  veiling,  unlefs  it  be  given  over.     But  Lord  Lough-  ««  vith  the 
borough  doubted  the   authority  (a)  of   Underwood  \.  Morris^  and  "  late  Lords 
decreed,  that  it  did  not  veil :  but  there  being  five  children  of  the  !!  ^'°'"'n>/- 
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teilator,  he  held  the  infant  child  of  Rachael  to  be  entitled  to  one-  «  denying 
fifth  of  the  legacy,  under  the  devife  over,   (as  being  "  the  iflue  "  the  au- 
"  of  a  deceafed  child,")  and  decreed  the  fame  to  her  father  in  " ^^^nl" 
her  right.  Rep.  4S8. 

A  tefl:ator  gave  to  M.  8000/.,  and  to  her  fifl:er  S.  5000  /.,  which  Puiien  v. 
feveral  fums  were  to  be  paid  to  them  at  their  ages  of  twenty-one,  "^^^^r* 
or  day  of  marriage,  which  fliould  firft  happen,  provided  they  mar-  '  ^ 

ried  with  the  confent  of  their  father  and  mother,  or  the  furvivor 
of  them ;  otherwife  their  legacies  fhould  fink  into  his  perfonal 
eftate.  And  it  was  the  teft:ator's  will,  that  if  the  faid  5.  and  M.^ 
or  either  of  them,  fliould  thereafter  marry  with  any  perfon  or  per- 
fons  whomfoever,  without  the  confent  of  their  father  and  mother, 
and  the  truftees  named  in  the  faid  will,  or  the  greater  number  of 
them  living,  fignified  under  their  hand;  that  fuch  of  them  fo 
marrying  (hould  have  or  receive  no  more  benefit  or  advantage  by 
his  will,  or  any  thing  therein  contained,  than  if  they  were  actually 
dead,  or  not  named  in  his  faid  will.  Lord  Hardivicke  held,  that 
the  legacies  vefted  in  M.  and  S.  on  their  attaining  their  age  of 
twenty-one,  and  though  either  of  them  afterwards  married  with- 
out confent,  yet  it  would  be  of  no  effe£l ;  for  the  marriage  with 
confent  muft  be  conftrued  to  relate  to  the  time  of  the  legacies 
veiling. 

The  teftator  having  only  one  child,  a  daughter,  devifed  all  his  BuHeton  t. 
real  and  perfonal  eftate  to  J.  S.  in  truft,  after  paying  an  annuity  ^"Tf^^^'^ 
to  his  widow,  for  his  daughter,  if  flie  married  with  the  confent  *    ^ 

and  approbation  of  J,  S,  j  but  if  ftie  fliould  marry  without  fuch 
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confent  and  approbation,  then  the  premifes  to  go  to,  ^'c.  The 
daughter  nvirri'ni  within  a  month  after  the  teilator's  death  with- 
out even  alking  the  confent  of  J.  5.,  but  about  eleven  months 
after  her  mairinge,  fhe  obtained  his  approbation  in  writing.  The 
qutftion  being,  whether  ihe  had  forfeited  her  eftate  or  not ;  Lord 
Hardwicke  held,  that  he  was  at  liberty  to  conftrue  the  word  and 
to  mean  or,  which  he  accordingly  did,  and  then  the  fubfequent 
approbation  wns  fufficient,  and  the  previous  confent  was  not  ne- 
ceflhrv.  He  alfo  held,  that  fuppofing  the  condition  had  made 
confent  neceff.ry,  yet,  that  notice  to  the  daughter,  being  heir  at 
law,  was  necefl'ary  to  work  a  forfeiture. 
Long  V.  A  teftator  devifed  to  trullees,  upon  trull  for  his  only  fon  for 

Dennis,        ]jfg^  jj^gj^  [q  ([^^  ^f^>  of  fuch  womaii  as  (hould  be  his  fon's  wife  at 
Jo^"J'         his  fon's  death    for  her  life  ;  remainder  to  the  iflue  of  his  fon's 
I  El.  Rep.    bod)  in  tail ;  rem.iinder  to  the  teilator's  two  daughters  in  fee: 
630.  S.  C.    ((  Provided  always,  and  it  was  his  very  will,  true  intent,  and  ex- 
«<  prefs  meaning,  that  in  cafe  his  faid  fon  fliould  marry  with  any 
<«  woman  not  having  a  competent  marriage   portion,  or  without 
*<  the  confent  and  approbation  of  the  faid  truftees,  their  heirs  and 
*<  afligns,  in  writing  under  their  hands  and  feals,  to  be  executed 
*'  in  the  prefence  of  two  or  more  credible  witnefles  firft  had  and 
«  obtained  j  then  his  faid  truftees,  and  their  heirs  and  afligns, 
*«  fhould  ftand  and  be  felled  to  and  for  the  ufe  of  his  (the  teftator's) 
**  faid  two  daughters  and  their  lieirs  for  ever  ;  any  truft,  ufe,  ^c. 
«  notwithftanding.     And  his  will,  true  intent,  and  meaning  was, 
*'  and  he  did  declare,  that  the  faid  provifo  and  condition  therein 
*'  before  exprefsly  mentioned,  was  not  intended  by  him,  nor  to  be 
"  conftrued  or  taken  in  terrorem-,  but  a  condition^  for  want  of  per- 
*'  formance  whereof  in  every  refpedl,  the  faid  lands,  \2fc.   (hould 
*<  in  no  cafe  be  vefted  in  fuch  wife  of  his  faid  fon,  nor  the  heirs 
"  of  that  marriage ;  but,  on  the  contrary,  that  his  faid  truftees 
"  and  their  heirs  fhould  ftand  feifed  of  the  premifes,  to  the  only 
'*  ufe  and  behoof  of  his  faid  two  daughters  and   their  heirs  in 
**  manner  aforefaid."     The  court  of  K.  B,  held,  that  all  claufes 
and  conditions  in  reftraint  of  marriage,  ought  to  be  conftrued  with 
the  utmoft  rigour  and  ftriOnefs,  againft  fuch  reftraint,  and  in  fa- 
vour of  the  perfon  attempted  to  be  reftrained  :  that  the  teftator 
meant,  that  the  fon's  complying  with  either  part  of  the  alternative 
fhould  be  a  performance  of  the  condition  •,  and  that  therefore  he 
had  not  incurred  a  forfeiture  by  marrying  (as  the  fpecial  verdi<St 
found  he  had  done)  a  woman,  who,  at  the  time  of  her  marriage 
with  him,  had  a  competent  marriage  portion,  though  he  married 
her  without  any  confent  or  approbation  of  the  truftees. 
Knapp  V.  The  teftator  bequeathed  to  each  of  his  daughters  1500/.,  to  be 

^"^rVfi  ^^^^  *■'*  them  refpedtively  at  the  time  of  marriage  with  the  confent 
"^  ■  *'  of  his  executors,  whom  he  alfo  made  guardians  of  his  daughters 
during  rheir  minority.  There  was  likewife  a  claufe  in  the  will 
for  their  maintenance  and  education  till  their  portions  became 
payable.  One  of  the  daughters,  after  having  attained  twenty-one, 
died  unmarried  ;  and  the  queftion  was.  Whether  the  portion  fur- 
vived,  that  is,  v/hether  the  time  of  payment  was  confined  to  the 
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marriage  ?  Lord  Camden^  after  obferving,  that  It  was  very  unna- 
tural for  a  parent  to  impofe  a  confent  to  a  marriage  during  his 
daughter's  whole  life,  laid,  that,  confiderlng  all  the  claufes  of 
this  will,  the  portions  mud  be  underltood  to  be  payable  at  twenty- 
one,  or  marriage  with  confent. 

A.  E.  bequeathed  the  fum  of  1500/.  to  his  grand-daughter,  to  Ekoov. 
be  at  her  own  difpofal,  purfuant  to  the  requeft  of  his  deceafed  ^lry",J- 
daughter  E.  D.,  In  cafe  fhe  married  with  the  confent  and  appro-  "   ^^* 

bation  of  his  fon  J^  E.  and  his  wife ;  and  in  cafe  of  their  deaths 
before  that  time,  then  with  the  confent  and  approbation  of  their 
truftees,  and  not  otherwife.  The  grand-daughter  furvived  the 
teftator,  but  died  at  fourteen  years  of  age,  and  unmarried.  The 
legacy  never  vefted. 

A  teftator  bequeathed  the  plaintiff  200/.,  provided  flic  married  Carbutr. 
with  the  confent  of  her  father  and  mother,  or  the  furvivor  of  ^''j°".'-f 
them.  The  plaintiff  brought  her  bill  to  have  the  legacy  raifed 
and  paid  to  her  j  and  the  queftion  was,  Whether  (lie  muft  not 
be  married  before  (he  was  entitled  to  have  the  200  /.  ?  The 
Mafter  of  the  Rolls  was  clearly  of  opinion,  that  there  muft  be  a 
marriage  firft.J 

(G)  Of  Specifick  and  Pecuniary  Legacies,  and  the 
Difference  between  them. 

F'T'Here  are  two  kinds  of  gifts  included  under  the  defcriptlon  P-rLord 

■*■    of  fpecifick   legacies.     Firft,  when  a  particular  chattel  is  Ha^^wicke 

fpecifically  defcribed,  and  diftinguiftied  from  all  others  of  the  fame  snapiin, 

kind.  Secondly,  fomething  of  a  particular  fpecles,  which  the  ex-  i  Atk.  417. 
ecutor  may  fatisfy  by  delivering  fomething  of  the  fame  kind,  as 
an  horfe,  i^fc.  The  firft  kind  may  be  more  properly  called  an  in- 
dividual legacy,  and  if  fuch,  fo  bequeathed,  is  not  found  among 
the  teftator's  effeils,  it  fails  \  or,  if  given  firft  to  A.  and  then  to 
B.i  they  muft  divide  it ;  or,  if  it  is  dlfpofed  of  in  the  life  of  the 
teftator,  It  Is  an  ademption  of  fuch  legacy. 

Although  it  may  be  difficult  to  make  pecuniary  legacies  fpecl-  {a)  Lawfon 

fick,  yet  money  may  be  fo  diftinguifhed  as  to  be  the  fubje£l  of  a  ^'/'i^^'^^'g 

fpecifick  bequeft,  as  money  in  a  certain  cheft  (a),  l^c;  or  a  parti-  (i)*Hintoii* 

cular  fum  of  money  in  the  hands  oi  B.  {b)\  or  a  particular  debt  [c).  v.  Pinke, 

So,  a  bequeft  of  ftock  in  a  particular  fund  is  fpecifick  {d)\  or  a  '  ^^'"'* 

legacy  to  be  paid  out  of  the  profits  of  a  farm  which  the  teftator  (^ )  eius  v. 

directs  to  be  carried  on  {e).     So,  a  bequeft  of  part  of  a  fpecifick  Walker, 

chattel  may  be  equally  a  fpecifick  legacy,  as,  where  the  teftator  ^/hburne°* 

gives  part  of  the  debt  due  to  him  from  A.  {f)i  or  part  of  his  ftock  v.Macguire, 

in  a  particular  fund  f?).  *  Br.  ch. 

^                                  ^^^  Rep.  108. 
((/)  Aftjton  V.  Afhton,  Ca.  temp.  Talb.  152.     Avelyn  v.  Ward,  i  Vez.  424.      Drinkwater  v.  Fal- 
coner, 2  Vez.  623.      {e)  Maye:  v.  Mayet,  2  Br.  Ch.  Ref .  125.  (/)  Heath  v.  Parry,  3  Atk.  103. 
[g)  Slecch  V.  Thoringdon,  2  Vez.  563. 

But  a  mere  bequeft  of  quantity,  whether  of  money,  or  of  any  (i)  Purfe  v. 

other  chattel,  is  a  general  legacy,  as  of  a  quantity  of  ftock  [h)\  and  ^'"^^.u"' 

where  the  teftator  has  not  fuch  ftock  at  his  death,  it  is  a  diredion  s.eech  v. 

to 
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Thoring-  to  the  exccutor  to  procure  fo  much  Itock  for  the  legatee  (a).  Per- 
don,  2  Vez.  fQ^^i  annuities  given  by  will  (b)  are  general  legacies,  though  this 
don  V.  Win"   fccms  to  havc  been  doubted  in  one  cal'e  (<:).] 

ter,  Ambl.  57.  Eiftiop  of  Peterborough  v.  Mcrtlock,  1  Br.  Ch-  Kep.  (.65.  (a)  Partiidgc  v.  P^rt- 
jidge,  Ca.  temp.  Talb.  azy.  BronlJon  v.  Wister,  ub:fufra.  {b)  Hume  v.  Edwardi,  3  Ack.  693. 
Lewin  V.  Lewin,  2  Vez.  417.     (f)  t'eacock  v.  Monk,   I  Vcz.  133. 

a  Chan.  Ca.  A  fpecifick  legacy  difFers  from  a  pecuniary  legacy,  or  n  fum  of 
*S-  '7i-  money,  in  that  the  legatee  is  not,  in  cafe  of  deficiency  of  aflets, 
aSaik.416.  to  (fl')  abate  in  proportion,  as  pecuniary  legatees  muft  do. 

pi.  3.  (1^^  But  though  a  fpecifick  lejjatee  has  a  prefejer.ce,  and  ii  not  to  abate  in  propoition  \vith  other 
legatees,  where  the  eftate  falls  i^ioit,  as  to  the  payment  of  debts,  yet  he  cannot  in  any  cafe  havc  imre 
than  the  teltator  could  or  did  dcvife  to  him  ;  and  thcietore  wl<eie  a  freeman  of  Lomion  dcvifcd  a  le^fe 
for  years  to  "/■  ^-  ^^h;)  was  evi<fted  of  a  moieiy  iherc^f  by  tiie  widow  cl.ti/ning  it  by  the  cuitom  ;  it  was 
held,  that  the  fptc'fick  legatee  ihould  have  ijO  fati  f<clion  for  this  cviitiim  out  of  the  furplus,  the 
tcftator  iiaving  power  to  difpofe  o.ily  of  a  moiety.  2  Vern.  iii.  [But  where  the  reverfnn  of  a  leafe- 
hold  eftate  tor  three  lives  was  devifed  to  A.  for  Kfe,  after  Awards  to  B.,  and  then  to  £.'5  Ion,  and  a 
creditor  of  the  teltator  filed  a  bill  to  chirgs  the  efUte  with  hU  debts.  Lord  King  faid,  that  as  this  was 
a  fpecifick  devife,  ail  thcrellof  the  teltator'spcifonil  cllate  no;  fpecinci'ly  devifed,  muft  be  firft  applied 
to  pay  the  debts  ;  a.ad  if  there  were  any  other  fpecifick  dcvife,  the  fime  ougiit  to  come  in  average  with 
this,  and  pay  its  proportion  ;  but  if  thjt  would  not  ferve,  all  muft  be  fold  to  pay  the  teftator's  debt3« 
Duke  of  Devon  v.  Aikins,  2  P.  Wms,  381.] 


aVern.  683. 
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392.  S.  C. 
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So,  if  a  man  devife  his  perfonal  eflate  at  W.^  this  is  as  much  a 
fpecifick  legacy,  as  if  he  had  enumerated  the  fcveral  particulars  of 
it ;  and  though  the  other  legacies  fall  fhort,  yet  the  legatee  mufl 
have  this  fpecifick  legacy  entire. 

But  if  the  teftator  devife  his  perfonal  eflate  at  A.^  and  his  per- 
fonal eftate  at  B.,  and  then  dcvife  a  legacy  out  of  his  perfonal 
eftate,  and  have  no  perfonal  eflate  but  what  lies  in  thofe  two  place?, 
the  pecuniary  legacy  mufl  be  paid  out  of  thefe  fpecifick  legacies 
thus  particularly  devifed. 

So,  if  after  feveral  fpecifick  legacies  the  teflator  devife  a  pecu- 
niary legacy,  or  fum  of  money,  out  of  all  his  perfonal  eflate  what- 
foever;  in  this  cafe  the  pecuniary  legacy  fliall  come  out  of  the 
eflate  at  large. 

If  a  horfe,  or  term  for  years,  which  is  fpecifically  devifed  to 
another,  be  taken  in  execution  by  creditors  on  a  judgment  obtained, 
(as  they  may  be,)  the  fpecifick  legatee  fhall  have  recompcnce  in 
equity  againfl  the  executors,  or  refiduary  legatees,  for  the  value, 
■who  are  to  have  nothing  till  after  the  debts  and  legacies  are 
paid. 

J.  S.  having  4000/.  fecured  to  him  by  bond  in  the  names  of 
J.  and  B.y  in  trufl  for  himfelf,  devifed  it  to  his  daughter,  (now 
married  to  the  plaintiff,)  and  made  her  refiduary  legatee,  and  by 
the  fame  will  devifed  a  leafe  he  had  in  farm  to  R.  Z).,  and  there 
not  appearing  affets  at  his  death  to  pay  his  debts,  this  farm  devifed 
to  R.  D.y  was  fold  for  payment  of  debts  5  afterwards,  by  decree  of 
this  court,  the  4000/.  was  adjudged  to  be  affets  to  pay  debts,  and 
was  brought  into  court,  there  to  remain  for  that  purpofe.  The 
plaintiff  propofed  to  have  what  remained  of  the  4000  /.  paid  out 
of  court  to  him,  all  debts  being  (as  it  was  faid)  paid,  and  the  de- 
fendant R.  D.  oppofed  it  till  he  had  firfl  had  a  fatisfa£lion  out  of 
it  for  the  value  of  the  farm  devifed  to  him,  and  fold  for  the  pay- 
ment of  debts.     The  court  held,  that  the  devife  of  this  fum  of 
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money  was  a  fpeclfick  legacy,  and  therefore  R.  D.  can  have 
but  a  proportionable  part  of  the  value  of  his  fpecifick  legacy  out 


of  it. 

(H)  Of  abating,  refunding,  and  giving  Security  for 
that  Purpofe. 

■pEcuniary  legatees  (hall  abate  in  proportion  to  the  deficiency  of  Cro.  Eliz. 
•*     aflets ;  and  therefore  if  the  ecclefiaftical  court  go  about  to  ^^7- 
compel  an  executor  to  pay  a  legacy  without  fecurity  to  refund,  Owen,  72. 
a  prohibition  will  be  granted;  for  though  an  executor  may  pay  Allen, 40. 
a  legacy  without  fuch  caution  or  fecurity,  yet  he  is  not  obliged 
to  do  it. 

So,  if  a  man  devife  feveral  legacies,  as  100/.  to  one,  and  50/.  Vern.  31. 
to  another,  ^c.  there,  although  he  dire£ls  the  legacy  of  100/.  Brown  and 
to  be  paid  in  the  firft  place,  yet,  if  the  other  legacies  fall  fliort, 
then  the  legatee  of  the  100/.  muft  make  a  proportionable  abate- 
ment of  his  legacy. 

So,  if  a  legacy  be  given  to  executors  for  care  and  pains,  yet  2Vem.^34, 
this  Ihall  give  fuch  leeacy  no  preference,  but  the  executors  muft  Fretweiand 
abate  m  proportion.  ' 

As   to  refunding  and   abating,  it   feems  clear,  that  creditors  Vern.  94. 
may  compel  legatees  in  equity  to  refund  when  affets  become  defi-  2. Vent.  358. 
cient,  although  there  was  no  provifion  made  for  refunding  at  the  jVeVn.  2oe. 
time  the  legacies  were  paid. 

So,  where  -<^.  being  indebted  to  B.  made  C.  his  executor,  and  Vem.  162. 
C.  wafted  the  eftate,  and  died,  having  devifed   feveral  legacies,  '  ^'  Won. 
and  made  D.  executor,  which  legacies  D.  paid,  and  B.  having  ^^^' 
exhibited  a  bill  againft  D.,  the  executor  of  C,  for  his  debt  due 
from  the  firft  teftator,  and  againft  the  legatees  in  the  will  of  C, 
to  compel  them  to  refund  their  legacies,  there  not  being  fufticient 
aflets  of  the  firlt  teftator,  it  was  decreed  accordingly  (a) ;   for  a  {a)  1  Vern» 
creditor  may  follow  the  aflets  in  equity*  into  whofe  hands  foever  ^°5'  'aid 

.  '  I.      J '  down  as  a 

they  come.  rule. 

Alfo,  one  legatee  may  compel  a  pecuniary  legatee  to  refund  Chan.  Ca. 
where  the  aflets  become  deficient,  though  there  was  no  provifion  '^p,"  **p 
made  for  refunding,  and  although  he  hath  ftill  remedy  againft  the  j,,. 
executor,  and  may  compel  him  to  pay  it  out  of  his  own  purfe,  if  Vent.  360. 
he  voluntarily  paid  away  the  afl^ets  to  the  other  legatees. 

But  it  feems  to  be  agreed,  that  an  executor  who  voluntarily  2  Chan,  Ca. 
pays  a  legacy,  or  aflents  to  the  devife  thereof,  cannot,  either  in  5-  HS* 
favour  of  other  legatees  or  creditors,  compel  the  legatee  to  refund,  ^^^I'^'^eo. 
but  that  in  fuch  cafe  he  muft  bear  the  lofs  himfelf.  zVem.  205. 

But  it  is  faid,  that  if  an  executor  pays  out  the  afliets  in  legacies,  Chan.  Ca. 
and  afterwards  debts  appear,  of  which  he  had  no  notice  at  the  time  ^^f- 
of  payment  of  the  legacies ;  or  if  he  had  been  compelled  by  a  de-  ,  pywms.^' 
cree  in  equity  to  pay  legacies ;  that  in  thefe  cafes  he  may  by  bill  495. 
in  equity,  compel  the  legatees  to  refund,  aWiough  he  took  no 
caution  pr  fecurity  for  that  purpofe. 
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[On  a  bill  by  m  executor  againft  a  legatee  to  refund  a  legacy 
voluntarily  paid  lum  by  the  executor,  tlic  affets  falling  fnort  to 
fatisfy  the  teflator's  debts  ;  it  was  decreed  by  Sir  J.  Jckyll,  Mader 
of  the  Rolls,  that  the  defendant  (hould  refund  to  the  plaintiff;  and 
that  an  executor  may  bring  a  bill  againll:  a  legatee  to  refund  a  le- 
gacy voluntarily  paid  him,  as  well  as  a  creditor;  for  the  executor, 
paying  a  debt  of  the  teflator  out  of  his  own  pocket,  ftands  in  the 
place  of  the  creditor,  and  has  the  fame  equity  againfl  a  legatee  to 
compel  him  to  refund. 

But  if  an  executor  had  at  firR:  enough  to  pay  all  the  legacies, 
and  afterwards  by  hi.5  wnlling  the  adets,  occafions  a  deficiency,  ia 
fuch  cafe  a  legatee  who  has  recovered  his  legacy,  fhall  not  be  com- 
pelled to  refund,  but  fliall  retain  the  advantage  of  his  legal  dili- 
gence, which  the  other  legatees  neglected  by  not  bringing  their 
fuit  in  time,  before  the  wafting  by  the  executor  ;  whereas  if  the 
other  legatees  had  commenced  tlieir  fuit  before  fuch  wade  com- 
mitted, they  might  have  met  with  the  like  fuccefs,  et  vigihmtibus, 
iioti  dcnii'u'/iiibiis  jura  fuhvemiivt. 

J.  P.  by  will  gave  to  the  plaintiff  50  A,  to  be  paid  to  him  at  his 
age  of  twenty-one  years,  or  day  of  marriage,  the  fame  to  be  put 
out  at  intereft  in  the  name  of  his  executor,  C.  P.  //.,  ^c.  He 
then  difpofed  of  the  refidue,  and  appointed  C.  P.  H.  executor, 
•who  proved  the  will,  retained  the  50/.  for  the  plaintiff's  legacy, 
jt'vez''i94.  3nd  afterwards  became  bankrupt,  and  obtained  his  certificate. 
Sirj.Srrange  The  plaintiff  having  attained  his  age  of  twenty-one,  filed  his  bill 
ufe^hefe  °  ag^iinft  the  executor  and  the  refiduary  legatees  for  payment  of  the 
words :  legacy.  The  Mafter  of  the  Rolls,  Sir  L,  Kenyati,  faid,  the  refi- 
"  The  rule,  duarv  legatees  could  not  be  liable :  that  the  diftindlion  was  be- 

-f  ...u:.u  •',°.,  ,  ..  tr-' 

tween  the  cafes  where  there  was  origmally  a  deficiency  of  affets, 
and  where  the  executor  had  wafted  them  ;  in  the  former  cafe,  a 
legatee  who  had  been  paid  more  than  his  proportion,  muft  refund 
to  the  others ;  but  here,  the  refiduary  legatees  liad  received  no 
more  than  they  were  entitled  to,  and  the  executor  was  therefore 
ecu-rorpays  the  Only  perfon  to  be  reforted  to.  And  his  Honour,  being  of 
prefum^pVion  Opinion,  that  this  demand,  as  again  ft  the  executor,  was  barred  by 
is,  he  has      his  Certificate,  difmiffed  tlie  bill.] 

fufficient  to 

pay  all  legacies,  and  tfie  court  vviii  oblige  him,  if  folvent,  to  pay  the  relt,  and  not  perinic  him  to  biing 
a  bill  to  compel  the  legatee,  \vh  >m  he  voluntaii'y  paid,  to  refund;  altk  ugh,  If  the  executor  pro-jti  ir- 
Joivcntf  10  that  there  is  no  other  vjay,  :.h;  court  wL'i  admit  a  bill  by  the  other  Itgatt  s  to  comfel  thai  iegatet 
tt  refund."'' 

(I)  Of  Refiduary  Legacies  and  Legatees. 

'TpHE  teftator's  making  his  will,  and  appointing  an  executor,  is 
•*■  a  difpofition  of  all  his  perfonal  eftate,  after  debts  and  legacies 
paid,  to  fuch  executor,  without  more  words  •,  but  if  the  teftator 
appoints,  that  after  his  debts  and  legacies  paid  J.  S.  fhall  have  the 
furplus,  or  what  remains;  then  is  y  5  refiduary  legatee,  and  may 
fue  for  and  recover  fuch  furplus  or  reGdae,  and  is  alfo,  upon  the 
executor's  refuful  to  prove  the  will,  entitled,  froqi  his  intereft 
th^jreir,  to  adminiftraiion,  with  the  will  annrx^d. 

It 
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If  a  refiduary  legatee  die  before  the  debts  are  fatisfied,  fo  that  Carth.  52. 
It  doth  not  appear  to  how  much  the  furplus  will  amount,  yet  the  ^'"''  C«ndM. 
executor  or  adminiftrator  of  fuch  legatee  fhall  have  the  whole  re- 
fidue  of  the  perfonal  eftate  which  remains  over,  ^c.   and  not  the 
executor  of  the  firft  teftator. 

Alfo,  if  there  be  a  refiduary  legatee,  and  the  executor  omit  raLTi.4o;. 
nart  of  the  teftator's  efFc;ds  out  of  the  inventory,  or  undervalue 
tiiofe  which  he  puts  in,  the  refiduary  legatee  may  file  a  bill  of  dif- 
covery  againft  him  before  he  has  paid  rhe  teftator's  debts. 

If  a  man  devife  all  the  reft  and  refidue  of  his  perfonal  eftate,  Abr.  Iq. 
after  debts  and  legacies  paid,  to  J.  5.,  and  feveral  of  the  creditors  g^i^[;"'„"^^. 
are  barred  by  the  ftatute  of  limitations,  who  notwithftanding  bring  Lo^d  ^tn- 
atlions  againft  the  executor,  and  he  refufes  to  plead  the  ftatute  of  ftaw. 
limitations,  yet  equity  will  not,  in  favour  of  J.  S.  to  whom  the 
furplus  is  devifed,  compel  the  executor  to  plead  the  ftatute. 

(K)  Of  the  Payment  of  Legacies  :  And  herein, 

I .  What  ftiall  be  a  good  Payment,  and  to  whom  to  be  made. 

A.  N  executor,  in  the  payment  of  a  legacy,  ought  to  be  careful  Preced. 
'^   that  he  takes  a  proper  receipt  (rt),  or  has  fufficient  vouchers  of  r!'^" '^he* 
the  payment;  and  the  rather,  becaufe  it  Is  held  to  be  fuch  an  receiprby 
cquirable  demand  as  is  not  U)  barred  by  the  ftatute  of  limita-  36060.3. 

,.  \  /  J  ^_  ^y^ 

t'Ons.  be  on  a 

ilamp  for  evsry  fppcies  of  legacy.  See  tit.  Stamps.]  {l)  Vexn.  2,56. — But  where  after  length  of  time  a 
l-g3cy  was  prcfu.Tied  to  have  been  paid,  -vide  z  Vein.  21.  484.  [Jones  v.  TurberviUe,  a  Vez.  jun.  11. 
But  if  the  legatee  allege  that  he  knew  not  of  his  right,  it  feems,  the  prefumption  cannot  be  raifcd. 
Ord.  V.  Smith,  Sel.  Ca.  Ch.  11.] 

Alio,  an  executor  ought  to  be  careful  that  he  pay  it  to  the  pro-  Chan.  Ca. 

per  hand  that  has  authority  to  receive  it,  and  that  without  a  de-  'rf^'yT^g^ 

cree  or  order  of  a  court  of  equity  he  cannot  pay  it  to  the  (c)  fa-  a  father  li. 

ther,  or  anv  other  relation  of  an  infant.  ^^^^^'^ '"  ^^^ 

'  fpiiitual 

court  that  his  children's  legacies,  being  infants,  might  be  paiJ  to  him,  and  a  prohibition  granted. 
Codb.  243. 

As,  where  a  legacy  of  loo/.  was  devifed  to  an  Infant  of  about  Abr.  Eq. 
ten  years  of  age,  the  executor  paid  this  legacy  to  the  father,  and,  y°Toiift°V 
took  liis  receipt  for  it;  when  the  infant  came  of  age,  the  father  i  p,  wms.' 
told  him  he  had  fuch  a  legacy  of  his  in  his  hands,  but  could  not  aSs.   s.  c, 
pay  it  immediately,  but  however  would  not  have  him  trouble  the   ,'J,'^^^^' 
executor  about  it,  for  that  he  would  give  it  him  ;  upon  this  the  fon  4.  Burn's 
rcfted  fatisfied  for  about  fourteen  or  fifteen  years,  and  he  and  his  ^•^'  S^i* 
father  carried  on  a  joint  trade  together,  and  then  became  bank- 
rupts;  and  upon  a  commiflion  taken  out  againft  the  fon,  this  le- 
gacy, among  other  things,   was  aftigned   for  the  benefit  of  his 
creditors;  and  the  plaintiff,  the  affignee  of  the  commiffion,  brought 
his  bill  againft  the  executor,  to  have  an  account  and  payment  of  the 
legacy  ;  and  for  the  defendant  it  was  infifted,  that  this  would  be  an 
extreme  hardlhip  on  him.  If  he  fhould  be  obliged  to  pay  it  over 
again  ;  that  he  had  already  fairly  and  honeftly  paid  it  to  the  father 

whilft 
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whllft  he  was  in  good  circumftances,  and  if  application  had  been 
made  fooner,  he  might  have  had  his  recompence  over  againft  the 
father  ;  that  the  father  was  by  natuie  guardian  to  his  chiklren,  and 
fuch  payments  to  him  have  formerly  been  allowed  good,  though 
now  indeed  this  court  has  thought  fit  to  extend  its  care  farther  for 
fuch  children,  and  difallowed  fuch  payments  j  but  the  circum- 
ftances  of  this  cafe  were  fuch,  that  the  defendant,  it  was  hoped, 
would  not  be  anfwerable  again  for  it.  My  Lord  Chancellour  faid, 
that  if  the  father  had  not  made  his  fon  fuch  promife  of  recompence, 
and  the  fon  had  acquiefced  all  that  time,  the  cafe  might  have  been 
more  doubtful ;  but  this  promife  of  his  father  drew  him  to  forbear 
applying  to  the  executor  fooner,  and  fince  his  father  had  not,  nor 
could  now  make  good  his  promife,  being  a  bankrupt  likewife,  the 
reafon  of  the  fon's  forbearance  was  at  an  end  ;  and  he  thought 
the  rule  of  this  court,  in  not  fuiFering  parents  to  receive  their 
children's  legacies,  was  founded  on  very  good  reafon  ;  and  there- 
fore left  this  cafe  might  hereafter  be  cited  as  a  precedent,  when 
the  circumftances  attending  it  were  forgotten,  and  to  difcoun- 
tenance  and  deter  others  from  paying  fuch  legacies  to  the  parents, 
(though  he  did  not  deny  the  hardfhips  of  this  particular  cafe,) 
he  decreed  againft  the  executor,  which  was  affirmed  on  a  re- 
hearing. 
Philips  V.  [Mrs,  Paget  gives  a  legacy  of  100/.  to  each  of  the  three  chil- 

^^Tw  g^  dren  of  Mr.  Philips,  and  makes  the  defendant  her  executor,  leaving 
him  the  bulk  of  her  eftate,  provided  he  pays  the  three  legacies  of 
100/.  within  a  year  after  her  death,  purfuar.t  to  her  will.  The 
defendant,  within  the  time,  pays  into  the  children's  own  hands 
their  legacies :  the  eldcft  of  them  was  fixteen  years  old  at  the 
time,  the  next  fourteen,  and  tlie  youngeft  nine  only.  The  children 
now  brought  their  bill  againft  the  defendant,  to  be  paid  their 
feveral  legacies,  fuggefting  that  their  father  had  embezzled  the 
money  paid  by  the  defendant  during  their  infancy,  and  was  infol- 
vent,  and  that  this  was  a  fraudulent  payment  to  the  father,  and 
therefore  it  muft  be  paid  over  again.  The  defendant  in  his  an- 
fwer  denied  he  knew  this  money  ever  came  to  the  father's  hands. 
Lord  Chancellour  afted  the  counfel  for  the  defendant,  vi  they  knevr 
any  inftance  where  an  executor  paying  fo  large  a  fum  as  100/. 
into  the  hands  of  minors,  has  been  allowed  fuch  payments  ?  In- 
deed, in  cafes  where  legacies  have  been  very  fmall,  the  payment 
has  been  allowed  by  the  court.  But  in  this  cafe,  notwithftand-* 
ing  the  fum  is  above  100/.,  yet,  as  the  payment  by  the  executor 
to  the  children  themfelves  is  fo  fully  proved,  and  not  at  all  con- 
troverted by  the  plaintiffs,  and  their  lofing  the  benefit  of  it  is 
owing  to  the  negligence  and  infolvency  of  the  father,  his  Lord- 
fhip  faid,  jie  would  not  ftrain  the  rules  of  the  court  to  make  the 
executor  pay  it  over  again  ;  efpecialiy,  as  he  made  this  payment 
to  fave  a  forfeiture,  it  being  an  exprefs  condition  of  his  own 
taking  under  the  will,  thrtt  he  fhould  difcharge  thefe  legacies 
within  a  year  after  Mrs.  Pagefs  death.  But  the  next  day,  the 
Lord  Chancellour  faid,  that,  upon  looking  into  the  cafes,  he  found 
this  a  very  doubtful  point  5  and  anlefs  the  defendant  would  agree 
5  to 
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to  give  the  plaintiffs  fomething,  he  would  not  determine  it,  with- 
out taking  time  to  confider  of  it.  The  defendant,  upon  this  re- 
commendation of  the  court,  agreed  to  pay  in  50  /.  to  be  divided 
between  the  three  plaintiffs;  and  each  fide  were  to  abide  by  their 
cofts  ;  and  it  was  made  part  of  the  decree,  that  the  50  /.  were 
paid  by  confent  of  all  parties ;  and  his  Lordftiip  dire£led  each  of 
the  plaintiffs,  upon  receiving  their  refpe£tive  fhares,  to  releafe 
their  legacies  under  the  will  The  cafe  of  Dagley  v.  Tolfery,  lie  Supr.^i^. 
faid,  muft  have  fome  other  circumftances ;  for  the  rule  is  laid 
down  too  ilriclly,  that  in  all  cafes  where  executors  pay  infants' 
legacies  to  fathers,  in  order  to  deter  executors  from  fuch  pay- 
ments, they  fliall  be  paid  over  again.  Lord  Cowper  confirmed  the 
decree  of  the  Mafter  of  the  Rolls  in  that  cafe  ;  but  he  feems, 
even  by  this  report  of  the  cafe,  to  have  had  a  remorfe  of  judg- 
ment at  the  time ;  for  on  looking  into  the  regiftrar's  office,  it  ap- 
pears, his  Lordftiip  ordered  the  depofit  to  be  divided  between  the 
parties. 

In   Rotheram  v.  Fanjfjaiv,  Lord  Hardnvicke  faid,  arguendoy  that  3  Atk.  629, 
where  a  fuit  is  inftituted  in  the  fpiritual  court  for  an  infant's  le- 
gacy, by  a  leather,  to  have  it  paid  into  his  hands,  the  court  will 
grant  an  injunction  j  becaufe  it  will  not  allow  the  money  of  an 
infant  to  come  into  the  father's  hands. 

B.  T.  by  will  gave  feveral  pecuniary  legacies,  and  among  the  Cooper  Vi 

reft,  "  to  Thomas  Cooper  of  Ji^'^et^   Wejlminjler,  one  hundred  Thornton, 

**  pounds,  to  be  equally  divided  between  himfelf  and  his  family,"  Rcp\^.' 

and  made WinJ}anley  znA  the  defendant  (his  wife)  executors, 

and  the  defendant  refiduary  legatee,  and  died  in  1768.  In  No- 
vember 1769  Wifijianley  paid  the  legacy  to  Thomas  Cooper y  who, 
at  that  time,  had  a  wife  and  feven  children,  fix  of  whom  were 
adults,  and  the  feventh  an  infant.  The  father  lived  till  1775, 
when  he  died,  no  demand  having  been  made  by  any  of  his  chil- 
dren of  this  legacy.  Henrietta,  the  youngeft  child,  came  of  age 
in  i"]"]"]-  In  1784  fhe  and  the  other  children  made  a  demand  of 
this  legacy  ;  and  in  1779  they  filed  their  bill  (after  the  death  of 
WitiJ}at7ley )  againft  the  defendant  as  executrix  and  refiduary  le- 
gatee of  the  teftator,  for  the  legacy,  infifting,  that  the  payment 
to  Thomas  Cooper  was  not  a  good  payment,  and  that,  therefore,  the 
defendant  was  liable  to  pay  it  over  again.  The  Mafter  of  the 
Rolls  faid,  it  is  argued  on  the  part  of  the  plaintiffs,  that  the  pay- 
ment to  the  father  of  legacies  given  to  his  children,  who  are  not 
of  age,  is  a  bad  payment.  In  early  times,  it  appears  from  the 
cafe  of  Holloiuay  V.  Collins,  in  the  26th  and  27th  Car.  2.  I  Eq. 
Abr.  300.  that  the  payment  to  the  father  of  a  legacy  to  the  child, 
was  held  good  :  but,  fince  the  cafe  of  Dagley  v.  Tolfery,  the  Supr.  429- 
idea  of  the  court  has  been,  that  it  is  not  a  good  payment :  and 
that  even  in  the  cafe  of  an  adult  child,  it  is  not  good,  unlefs  done 
by  the  confent  of  the  child,  or  made  fo  by  a  fubfequent  ratification. 
In  that  cafe  the  rule  was  laid  down,  and  was  laid  down  very 
harlhly,  as  the  teftator,  on  his  death-bed  had  given  diredlions  that 
the  legacy  Ihould  be  paid  to  the  father,  and  there  had  been  mutual 
accounts  between  the  father  and  the  child,  and  an  acquiefcence 

for 
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for  near  fifteen  years.  It  appears,  from  the  reglftrar's  book,  that 
evidence  was  read,  tliat  the  legacy  was  ordered  by  the  teflator  to  be 
paid  to  the  father :  but  that  circumflance  can  make  no  difference, 
as  I  doubt  much  whether  fuch  evidence  ought  to  be  read.  It 
would  be  a  dangerous  thing  to  admit  evidence  that  a  legacy  given 
to  one  perfon  was  ordered  to  be  paid  to  another.  From  the 
regillrar'b  book  of  the  year  17 14,  fol.  414,  it  appears,  that  the  de- 
fendant was  decreed  to  pay  the  plaintiff  his  legacy  with  colls,  but 
no  intereft  ;  and  from  the  book  //.  of  the  year  17 15,  fol.  40,  that 
an  appeal  being  brought  before  Lord  Coivpety  the  decree  was 
affirmed ;  but  as  it  was  thought  a  hard  cafe,  the  depofit  was 
divided.  I  lay  the  matter  out  of  the  cafe,  that  it  was  directed  to 
be  paid  to  the  father  ;  and  although  it  was  fo  dire£led,  and  the 
money  paid,  and  although  the  fon  acquiefced  a  great  length  of 
time,  it  (hould  be  (till  competent  to  him  or  his  reprefentatives  to 
demand  it  j  becaufe  a  contrary  determination  would  encourage 
fuch  payments,  and  becaufe  the  fon  mufl  acquiefce,  or  purfue  his 
father  •,  or,  which  is  the  fame  thing,  by  bringing  his  fuit  againfi: 
the  executor,  occafion  his  purfuing  the  father ;  and  that  I  take  to 
be  the  ground  on  which  Sir  J.  Tri"u:i-  and  Lord  Cowper  went  j 
and  if  the  legatee  did  not  (land  in  that  relation  to  the  perfon  to 
whom  the  legacy  was  paid,  the  bill  would  be  difmifled.  The  only 
other  cafe  is  Philips  v.  Paget  (fiiprn).  It  went  off  upon  a  com- 
promife,  fo  that  we  have  no  account  of  it  but  from  Mr.  Atkinses 
book.  There,  the  executor  was  milled  by  the  tefbator's  dire«Slions 
to  pay  the  legacies  within  a  given  time.  Then  let  us  confider  the 
circumftances  of  the  prefent  cafe,  for  I  do  not  mean  to  interfere 
^«/r.  419.  with  the  do£lrine  of  Dagley  v.  Tolfery^  that  a  payment  to  the  father 
is  bad.  The  prefent  cafe  is  a  ftronger  cafe  for  the  executors  than 
that  oi  Philips  v.  Paget.  Here,  after  feveral  other  legacies,  all  with 
the  words  "  I  give  to,"  l^c.y  is  the  following,  "  To  Thomas  Cowper, 
•*  to  be  divided  beiiueen  hlmfelf  and  his  family."  I  fliould  do  the 
harfhefl  thing  in  the  world  to  make  the  executor  pay  it  over  again.* 
It  is  true,  the  teftator  has  not  inferted  the  words  by  him  to  be 
divided.  If  he  had,  there  could  not  have  been  a  doubt :  but  if 
he  meant  the  executors  to  divide,  why  did  he  mention  Thomas 
Conuper  ?  What  did  he  mean  by  the  word  himjelf?  That  can  only 
be  applicable,  if  Thomas  Coivper  is  to  divide.  Then  it  is  not  only 
to  him  and  his  children,  but  to  his  family^  which  is  much  more  ex- 
tenfive.  It  is  to  be  paid  to  him,  and  he,  as  a  truftee,  is  to  divide 
it.  If  any  of  the  C':ildren  had  called  upon  him  to  have  it  fccured, 
it  muft  have  been  fo.  Therefore,  if  in  Philips  w. Paget j  the  execu- 
tor was  difcharged,  ^i  multo  magis  he  mud  be  fo  here.  Suppofing 
it  to  be  paid  by  Witijlanley  in  a  manner  that  was  wrong  ;  for  I  muft 
allow  it  to  be  wrong,  if  it  was  not  meant  to  be  paid  to  Thomas 
Coivper  \  Cowper  died  in  1775  •,  from  that  time  the  plaintiffs  might 
have  called  upon  the  executor  without  his  being  able  to  purfue 
the  father.  In  1777,  the  youngeft  came  of  age:  why  did  they 
not  then  file  their  bill  againft  Winjlauley^  who  did  not  die  till  after 
this  bill  was  filed  ?  Foi  fix  years  they  took  no  ftep.  If  they  had 
brought  their  bill,  they  might  have  recovered  againft  Winjlaiiley. 

But 


Buf,  under  the  circumftances  of  the  cafe,  I  believe  it  was  well 
paid,  and  that  it  was  intended,  that  he  fhould  receive  it.  If  one 
was  to  give  a  legacy  to  the  fenior  iix  clerk,  to  be  divided  between 
himfelf  and  the  other  fix  clerks,  I  think  it  fhould  be  paid  to  the 
fenior,  and  the  executor  not  be  put  to  inquire,  who  the  other  fix 
clerks  were.  And  that  if  it  had  been  the  cafe  of  a  bequeft  of 
goods  to  A.  to  be  divided  between  himfelf  and  family,  A.y  with 
the  aflent  of  the  executor,  might  bring  trover  for  the  goods.  His 
Honour  therefore  difmifled  the  bill. 

Where  a  teftator  bequeathed  his  perfonal  eflate  to  trudees,  in  Davles  7. 
truft  to  pay  {inter  al.)  500/.  to  an  infant,  and  diredled,  that  fuch  ^g^^^. 
of  his  legatees  as  might  be  infants  at  the  time  of  his  deceafe.  Rep.' 178. 
fhould  receive  Intcreft  at  the  rate  of  ^l.  per  cent,  till  their  refpec- 
tive  legacies  (liould  be  paid,  which  he  defired  might  be  to  the  boys 
at  the  age  of  21  years,  ^c.\  it  was  holden,  that  the  executors 
could  not  juftify  paying  any  part  of  the  principal  before  that  time 
to  the  infant,  or  to  his  ufe,  except  for  exprefs  neceflaries.] 

If  a  legacy  be  given  to  a  feme  covert,  it  mufl  be  paid  to  the  zVern,  s6i. 
hufband :  alfo,  where  a  legacy  was  given  to  a  feme  covert  who 
lived  feparate  from  her  hulband,  and  the  executor  paid  it  to  the 
wife,  and  took  her  receipt  for  it,  yet  on  a  bill  brought  by  the 
hufband,  he  was  decreed  to  pay  it  over  with  iiitereft. 

Alfo  it  hath  been  adjudged,  that  if  hulband  and  wife  are  di-  Roll.  Abr. 
vorced  a  men  fa  ^  thoro,  and  a  legacy  is  left  to  her,  the  hufband  ^.t^*  2R0H, 

,  1       r     •  o      /  '  Abr.  501. 

alone  may  releafe  it.  Moor,  665. 

Cro.  Eliz.  908.  Noy,  45.  Roll.  Rep.  426.  3  Bulf.  264.  Moor,  685.  Salk.  115.  pi.  4.  Ld. 
Raym.  73.  12  Mod.  891.  5  Mod,  69.  But  a  psrfon  may  by  deed  or  will  give  any  thing  in  truft  for 
the  feparate  ufe  of  a  feme  covert,  and  this  fliall  be  out  of  the  power  of  her  hufband.     a  Vem.  659. 

A  legacy  of  looo/.  was  given  to  one,  after  the  death  of  her  Abr.Eq.  54. 
mother,  when  fhe  fhould  attain  the  age  of  21  years;  and  the  t\°^/^-i' 
defendant  was  appointed  truftee  for  the  raifing  and  payment  there-  Hajns. 
of  out  of  certain  lands  ;  the  legatee  was  drawn  into  an  improvi- 
dent match  with  one  who  foon  after  became  a  bankrupt,  and  the 
commifTioners  afligned  all  his  effects,  and  gave  him  a  certificate 
of  his  conformity ;  and  the  aflignees  brought  a  bill  againfl  the 
truftee  for  this  1000/.,  who  infifted  that  the  aflignees  could  be  in 
no  better  condition  than  the  hufband,  and  that  if  he  were  plaintiff 
he  could  not  prevail  without  making  a  fuitable  provifion  on  his 
wife ;  and  that  this  legacy  being  liable  to  a  double  contingency, 
viz.  the  death  of  the  mother,  and  the  legatee's  arriving  at  the  age 
of  21  years,  at  the  time  of  the  bankruptcy,  was  not  fuch  an  in- 
tereft  as  could  be  afTigned.  The  court  held,  that  though  both 
contingencies  have  fince  happened,  yet  thofe  being  fince  the 
aflignment  of  the  bankrupt's  eftate,  and  fince  a  certificate  of  his 
having  conformed  himfelf  in  every  thing  to  the  a£ls,  he  was  now 
difcharged  as  a  bankrupt ;  and  this  legacy  could  not  pafs  without 
a  new  affignment,  which  the  commifTioners  could  not  make,  their 
commilTion  being  determined. 
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2.  At  what  Time  a  Legacy  Is  to  be  paid. 

GoJ'.iph.  By  the  civil  law,  executors  have  a  year's  time,  from  the  death 

^^^^*  }]?'  of  the  telhitor,  to  pay  legacies  :  ami  in  conformity  to  the  civil 
•  L|  pj,  2/  law,  the  fame  rule  Iiath  been  taken  up,  and  is  now  followed,  in 

the  court  of  Chancery. 
»  Vern.  31.        If  a  IcgHcy  is  given  to  a  child,  payable  at  2  t  years,  and  the  child 
199. 183.     jigj  before,  though  his  adminillrator  Ihall  have  the  legacy,  yet  he 

mull  wait  for  it  till  fuch  time  as  the  child,  if  he  had  lived,  would 

have  come  to  the  age  of  21. 
Abr.  tq.  But  where  y/.  by  will  gave  a  legacy  to  JS.  at  21,  and  if  he  died 

Z99.  3C0.  before  21,  then  to  the  plaintiff;  B.  died  before  21  •,  and  the  only 
Wil'/iams"     quellion  was,  Wiiether  the   plaintiff  was   entitled  to  the  legacy 

1  P,  Wms.  prefently,  or  mufl  wait  till  i^.,  if  he  had  lived,  would  have  been 
47S.  s.c.  21  ?  And  on  time  taken  to  confider  of  it,  my  Lord  Chancellour 
,  .'5.  *  was  of  opinion,  the  plaintiff  was  entitled  to  the  legacy  prefently  (a) ; 
((»)  Forthis  but  that  where  a  legacy  is  given  to  one  to  be  paid  at  2i,  fo 
vioeUon.  ^^  (.q  be  an  interell  veiled  in  him  prefently,  though  not  payable 
And.  33.       t'll  21,  if  the  party  dies  before  that  age,  his  executors  or  admini- 

2  Roll.  llrators  fhall  not  have  it  till  the  legatee,  if  he  had  lived,  would  be 
[ThMt     21  years  of  age. 

fcjems  to  be  this— IF  a  legacy  be  payable  at  a»,  and  the  child  die,  his  leprefcntjtives  cannot  claim  till 
the  time  when  the  child  would  have  arrived  at  21,  if  the  lej-acy  iloei  not  Uar  iniercft,  Harrilon  v. 
Bicltle,  iStr.i38.  Rodea  v.  Smith,  Amhl.  5SS.,  but,  if  it  be  with  interelt,  ihcy  may  claim  imme- 
diately.    Gieea  v.  Figot,  i  Br.  Ch.  Rep.  105.      Fonnereau  v.  fonneieau,  i  Vcz.  1 18.  J 


chefter  v.         [A  tellator  gave  to  J.  S.  the  fum  of  /.  payable  at  21,  and 

^''""  w'        ^^  '■^^  mean  time  that  he  fhould  have  the  yearly  fum  of  /. 

,./  '  which  did  not  amount  to  the  inttrefl  of  the  legacy  given  to  him. 
y.  S.  died  under  21,  and  his  executors  demanded  the  legacy  pre- 
fently. But  it  was  holden  at  the  council,  unanimoufly,  that  the 
executors  of  the  legatee  fliould  wait  for  their  legacy  until  fuch  time 
as  their  tellator  fliould,  in  cafe  he  had  lived,  have  attained  21,  it 
being  unreafonable,  tliat  the  executors  of  J.  S.  Itanding  in  his 
place,  fliould  be  in  a  better  cafe  than  J.  S.  himfelf  would  have 
been,  had  he  been  living ;  and  it  was  to  be  prefumed,  that  the  firfl 
teft:ator  had  made  a  computation  of  his  eftate,  and  confidered  when 
it  would  beft  bear  and  allow  of  the  payment  of  this  legacy ;  and 
there  could  be  no  reafon  given,  why  an  uncertain  accident  fliould 
accelerate  the  payment  of  this  legacy  before  the  time  which  was 
at  firll  intended  for  that  purpofe. 
Fclihamv.  One,  having  feveral  daughters,  charged  his  lands  with  1000/, 
^'p  ^^*.  *o  ^^^^  ^^  them,  payable  at  their  refpedlive  ages  of  22,  or  marriage, 
which  fliould  firlt  happen  ;  and  if  any  of  his  faid  daughters  fliould 
die  before  her  portion  became  payable,  the  fhare  of  her  fo  dying 
fliould  go  to  the  furvivors.  One  of  the  daughters  died  before  22, 
or  marriage,  and  another  of  the  daughters  attains  22  years  of  age. 
By  the  court — This  portion  arifes  out  of  lands,  and  it  would  be 
an  hardfliip  on  the  heir  (whom  equity  favours)  to  make  it  payable 
before  the  time  it  was  intended*  Now  there  can  be  no  reafon  to 
1 2  make 
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make  the  additional  portion  payable  before  the  original  one; 
wherefore  as  the  heir  is  to  fufFer  by  the  raifing  of  thefe  portions, 
it  may  reafonably  be  prefumed  in  favour  of  him,  that  the  teftator 
might  compute  within  what  time  they  might  be  paid,  fo  that  this 
additional  portion  Ihall  not  be  paid  before  fuch  time  as  the  daugh- 
ter to  whom  it  was  given  {hould  have  come  to  the  age  of  22  years, 
if  flae  had  lived.] 

A  legacy  of  500/.  was  given  to  the  eldeft  fon  of  A.  to  be  be-  aVern.4^t} 
gotten,  to  place  him  out  apprentice;  A.  had  a  fon  born  after  the  Neviiand 
death  of  the  teltator,  and  on  a  bill  brought  by  him  for  the  legacy, 
it  was  decreed  to  be  paid,  though  before  fuch  time  as  he  was  fit 
to  be  placed  out  apprentice. 

If  legacies  are  given  to  A.,  B.^  and  C,  being  the  teftator's  three  iVem.  620* 
coheirefles,  to  be  paid  at  their  refpc£tive  marriages,  and  if  any  of  ^''°°^  ^""^ 
them  die,  her  legacy  to  go  to  the  furvivors ;  and  one  of  them  dies 
unmarried,  the  furvivors  Ihall  not  receive  her  legacy  before  their 
refpetlive  marriages,  for  the  condition,  though  not  again  repeat- 
ed, fhall  go  to  the  whole,  as  well  to  what  accrued  by  furvivorfliip 
as  to  the  original  devife. 

3.  Where  the  Legatee  (hall  have  Interefl:,  and  Maintenance  till 
the  Legacy  is  paid. 

If  a  legacy  be  devifed  generally,  It  is  regularly  to  carry  Intereft  2SaIf£.4t5i 
from    the   expiration   of  the    firlt    year  after  the   death  of  the  ^\'/'J^ 
teftator;  but  if  the  legatee,  being  of  full  age,  negledls  to  (a)  de-  ^j,,  jgj.* 
mand  it  at  that  time,  he  cannot  have  intereft  but  from  the  time  (a)  That  a 
of  the  demand.  i^s^  ^'^- 

fers  rrom  a 
debt,  and  muft  be  demanded,  otherwife  the  legalee  not  entitled  to  intereft.     Poph.  104,.— So,  though  a 
bond  was  given  for  pertoimance  of  the  will,     i  Leon.  17. 

But  it  is  fald,  that  if  a  legacy  be  devifed  generally,  and  no  time  aSaik.  41  ;• 
afcertained  for  the  payment,  and  the  legatee  be  an  infant,  he  (hall  **'•  ** 
be  paid  intereft  from  the  expiration  of  the  firft  year  after  the 
teftator's  death,  though  no  demand  be  made,  becaufe   no  laches 
fliall  be  imputed  to  him. 

Alfo  it  is  faid  in  Salk.  that  a  legacy  left  payable  at  a  (h)  certain  Salk  41$.' 
day,  muft  (as  it  feems  without  demand)  be  paid  with  intereft  from  P'*  ^*  ^"' 
that  day,  and  that  the  intereft  allowed  is  5  /.  per  cent.  (^)  But  in  * 

Preced.  Chan.  161    it  is  held,  thai  th.u^h  a  legacy  be  devifed  to  be  paid  at  a  cert  in  time,  jet  it  fliall 
not  carry  intereft  but  from  a  demand  made  ;  otherwife,  of  a  debt. 

The  plaintiff  had  a  legacy  devifed  to  him,  payable  within  a  year  Preced. 
after  the  death  of  the  teftator,  who  was  his  half-brother ;  the  plain-  9^*""  ^^' 
tiff  knew  nothing  of  the  legacy,  nor  of  the  teftator's  death,  till  the  pJwelL 
executor  publilhed  it  in  the  Gazette^  and  then  he  demanded  his 
legacy  of  the  defendant  the  executor;  and  the  only  conteft  was, 
whether  the  plaintiff  fhould  have  intereft  from  the  time  the  le- 
gacy fhould  have  been  paid.     And  the  court  would  not  give  any 
intereft,  not  fo  much  as  from  the  time  of  the  bill  exhibited,  nor 
would   they  give   cofts   even   out   of  the  allets,   but  the  bare 
legacy. 

F  f  2  Clf 
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Attorney  [If  a  father  devlfe  legacies  or  portions  to  his  daughters,  or 

Gengrai  v.     younger  children,  to  be  paid  or  payable  at  their  refpedlve  ages  of 
"^r '"ca"'    21  years,  or  at  any  other  time  certain,  without  making  any  pro- 
Abr.  301.     vifion  for  their  maintenance  in  the  mean  time,  and  die,  in   this 
cafe,  they  fhall  have  intereft  for  their  portions  from  his  death,  till 
paid,  becaufe  the  father  was  obliged  to  have  provided  for  them, 
if  he  had  lived  j  but  if  fuch  portions  had  been  devifed  to  them  by 
a  ftranger,  to  be  paid  or  payable  at  fuch  age,  their  kgacies  Ihould 
not  carry  intereft  in  the  mean  time,  becaufe  he  being  a  flranger, 
was  under  no  fuch  obligation  to  provide  for  them. 
Conway  t.         So,  whcTc  a  father,  by  his  will,  gave  2000  /.  a-piece  to  his  two 
Longviiie,     daughters,    payable  at  21,   and  charged  on   larjd    and    perfonal 
Abr!  30*'.     eftate ;  and  the  perfonal  ellate  was  exhaufted   kn  debts;    Lord 
Chancellour  held,   they  (houM  have  a  reafonable  maintenance  out 
of  the  real  eftate  until  their  legacies  became  payable,  and  allowed 
them  80  /.  per  annum  each. 
Inclfdon  V.        A  teftator  devifed  his  real  eftate,  and  a  refidue  of  his  perfonal 
Northcote,    eftate,  ill  truft  for  payment  of  all  hib  debts,  and  fubj€<£t  thereto, 
3Atk.  433.  £^^  raifing  5000/.  for  fuch  child  or  cliildien  of  his  body  ifluing,  as 
fhould  attain  21,  to  be  paid  to  fuch  child  or  children,  if  but  one, 
but   if  more  than   one,   equally  to  be  divided  between   them." 
Though  the  5000/.  were  given  to  fuch  children  of  the  teftator's 
body  as  Ihould  attain  the  age  of  21,  and,  confequentty,  the  legacy 
was  not  vefted,  yet,  Lord  Hardiukke  decreed  intereft.     In  the 
cafe  of  ftrangcrs,  he  faid,  whether  the  legacy  be  given  abfolutely, 
and  payable  at  21,  or  net  given  until  21,  the  legatees  can  have  no 
intereft  in  the  mean  time  j  but  in  either  of  thefe  devifes,  where 
they  are  given  to  children,  the  court  will  dire6l  intereft  for  their 
portions  immediately;  and  it  has  been  fo  done  frequently. 
Heariev.  A  teftatrix  bequeathed  to  her  daughter  100/.  a-year,  until  the 

Grecnbank,  ^gg  ^f  ID  years,  and  after,  the  further  fum  of  50/.  a-year  till  flie 
^  ''^  '  attained  the  age  of  21,  the /aid  fiwis  to  be  applied  by  her  executors 
for  the  education  and  maintenance  of  her  [aid  daughter  according  to 
their  difcretion.  She  alfo  bequeathed  to  her  faid  daughter  8000  /. 
to  be  paid  her  when  flie  fhould  attain  the  age  of  2t  years,  but  if 
her  faid  daughter  (hould  die  before  the  faid  age,  without  iflue  liv- 
infg  at  her  death,  then  flie  bequeathed  the  faid  8000/.  to,  tsfc. 
Lord  Hardiuiche  was  of  opinion,  that  the  daughter  was  not  en- 
tiikd  to  the  intereft  of  the  8oco  /.  The  general  rule  is,  he  faid, 
where  legacies  are  given,  payable  at  a  certain  time,  they  carry  no 
inttrtft,  for  intereft  is  for  delay  of  payment,  and,  confequently,  till 
the  day  of  payment  comes,  no  intereft  is  demandablc.  But  I  ad- 
mit, where  the  legacy  is  given  by  a  father  to  a  child,  though  the 
legacy  is  not  payable  but  at  a  certain  time,  yet  the  court  allows 
intereft.  But  in  all  thefe  cafes,  the  ground  the  court  goes  upon, 
is  giving  intereft  by  way  of  maintenance.  Here,  the  teftatrix  has 
allotted  maintenance  for  her  daughter  from  the  general  fund  of 
liv-i  perfonal  eftate.  There  is  another  thing  obfervable,  the  con- 
tingency in  the  will  of  tlie  daughter's  dying  before  21.  I  agree  it 
is  a  condition  fubfequent,  but  ftill  it  fiiews  the  view  of  the  teftatrix, 
and  that  it  might  never  be  her  daughter's,  and  therefore  to  give 
II  her 
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her  Interell  would  be  contrary  to  the  intention  of  the  teftatnx. 
There  are  feveral  cafes  where  the  court  has  made  a  great  ftretch. 
to  give  children  interelt  on  legacies,  particularly -^f/6fr/fy  v.  Vernon^ 
I  P.  Wtns.  783.  but  that  went  upon  particular  circuraftances. 
Therefore,  I  am  of  opinion  fhe  can  have  no  more  interefl  than 
the  maintenance  in  the  mean  time. 

A  legacy  whs  given  to  an  infant,  the  teftator  having  a  great  Biifon  r. 
deal  of  money  in  bank  flock.  The  executor  was  refiduary  legatee.  Sander*, 
A  bill  was  brought  in  the  Exchequer  for  the  legacy.  And  the  sci?Ca!ta* 
queftion  was,  Whether  it  (houM  bear  intereft,  and  from  what  Ch*n.  7*.^ 
time  ?  Chief  Baron  Pengeliy  and  Baron  Ha!e ;  it  is  a  certain  rule, 
that  where  a  fund  is  certain,  as  where  charged  on  land,  it  (hall 
bear  interefl,  becaufe  it  pl::iniy  appears  the  rents  are  received: 
fo,  the  fund  on  which  it  is  charged  produces  a  profit  here,  it  is 
€qually,<:ertain,  and  therefore  fliould  bear  interefl,  and  fhould  be 
from  the  tetlator's  death.  But  this  was  oppofed  by  Carter  and 
ComynSi  Barons,  that  it  fhould  only  bear  interefl  from  a  year  after 
the  tefVator's  death  ;  for  as  legacies  are  to  be  paid  after  debts,  the 
executor  has  that  time  to  inquire,  till  which  time  they  are  not 
payable,  fo  not  to  bear  int-erefl :  which  was  agreed.  A  difference 
"was  offered  to  be  made,  that  as  there  was  a  legacy  to  an  infant,  it 
could  not  be  fafely  paid,  and  therefore  could  not  bear  interefl. 
To  which  it  was  anfwered  by  the  Chief  Baron,  that  it  might  be 
fafely  paid  into  the  hands  of  an  infant,  having  proper  evidence  of 
the  payment,  as  in  Jfe/itwortFs  Executor,  ^^Z-  And  by  Carter  y^ 
it  may  be  paid  into  the  hands  of  the  guardian,  having  evidence/; 
but  if  he  takes  fecurity  from  the  guardian  which  fliould  prove 
defective,  there,  as  he  doth  not  rely  on  the  fecurity  the  law  gives, 
he  mufl  depend  on  that  taken  at  his  peril. 

The  grandfather  of  the  plaintiff,  by  will,  after  directing  his  Butler  ▼. 
debts  and  legacies  to  be  paid,  gives  all  the  reft  and  refidue  of  his  f"f«man, 
perfonal  eflate  to  his  grandfon  the  plaintiff  at  his  age  of  21,  and  ^ 
if  he  die  before  that  age,  then  to  the  defendant  Freeman^  whom 
he  makes  his  executor.  The  plaintiff  brought  his  bill  for  the  in- 
terefl of  the  refidue  to  be  paid  to  him  during  his  infancy.  The 
defendant  Fr-eeman  by  his  anfw'Cr  infifled,  that  the  plaintiff  is  not 
entitled  to  it,  unlefs  he  attains  his  age  of  21:  but  that  it  ought  to 
accumulate  :  and  if  the  plaintiff  dies  before  2 1 ,  that  it  will  belonf^ 
to  the  defendant  equally  with  the  refidue.  The  father  of  the  plaii - 
tiff  infifled,  that  the  refidue  mufl  be  confined  to  what  the  teftator 
ieft  at  the  time  of  his  death,  and  that  the  interefl  made  after  his  death 
ought  to  be  confidered  as  an  undifpofed  part,  and  go  to  him  as  next 
of  kin  to  the  teflator,  according  to  the  ftatute  of  diflribution  : 
or  if  the  court  fliould  be  againfl  him  in  this  point,  that  then  he  is 
entitled  to  receive  it  for  the  maintenance  of  the  plaintiff.  By  the 
Lord  Chancellour  Hardwire :  I  am  of  opinion,  that  ihe  plaintiff  is 
not  entitled  to  the  interefl  that  arifes  from  this  refidue ;  and 
though  the  words  rejl  and  refidue  mufl  be  confined  to  what  fhall 
be  found  at  the  death  of  the  teflator,  after  his  debts,  funeral  ex- 
pences,  and  legacies  are  paid,  yet,  that  the  intereft  ought  to  accu- 
nuilate  till  the  plaintiff  arrives  at  his  age  of  21,  and  as  often  as  it 
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amounts  to  a  competent  fum  to  be  placed  out  by  a  trudce  ap- 
pointed by  the  Mafter.  I  am  not  quite  fo  clear  how  the  ir.terelt 
would  go,  if  the  accident  (hould  happen  of  the  plaintiff's  dying 
before  21,  whether  to  the  reprefentative  of  the  plaintiff,  or  to  the 
defendant  Freeman  \  but  that  is  not  neccflary  to  be  inquired  into 
at  this  time.  As  to  the  father's  claim,  I  am  of  opinion  he  has  no 
right  to  t!ie  intereft,  becaufe  the  teflator  has  given  all  the  reji  and 
refidue  of  his  perfonal  eftate,  fo  that  he  cannot  be  faid  to  have  left 
any  part  undifpofed,  and  confequently  can  have  no  title  to  it  as 
next  of  kin  under  the  llatute  of  diflribution.  For  as  the  devife 
of  the  refidue  is  contingent,  it  not  veiling  till  the  grandfon's  age 
of  21,  the  interefl  is  fo  likewife,  and  mull  accumulate  in  the  mean 
time  ;  nor  can  the  father  by  the  rules  of  this  court  entitle  himfclf 
to  it  as  maintenance  for  the  infant,  becaufe  it  is  given  by 
a  grandfather  to  a  grandfon  upon  a  contingency  of  attaining  his 
age  of  21;  and  as  notliing  is  faid  how  the  produce  of  it  (hall  be  ap- 
plied, he  is  not  entitled  as  a  grandfon  to  be  maintauied  out  of  the 
produce.  The  law  of  nature  obliges  only  fathers  to  maintain  their 
children  ;  and  unlefs  the  child,  from  the  mean  circumrtances  of 
the  parent,  is  in  danger  of  perilling  for  want,  tlic  court  will  not 
direft  the  interefl:  that  fliall  be  made  of  a  contingent  legacy  to 
be  applied  for  that  purpofe  :  fo,  that  unlefs  the  parent  is  totally 
incapable,  or  under  particular  circumflances,  as  having  a  nume- 
rous family  of  children,  and  is  bordering  upon  neceflity,  the  law 
of  the  land  and  of  nature  make  it  incumbent  on  the  parent  to 
maintain  his  child.  In  the  cafe  of  Acherky  and  Firncn,  1  P.  Will. 
783,  where  the  teflator  Mr.  Vcynou\\z<\  left  6000I.  to  the  plaintiff 
his  niece,  to  be  paid  to  her  at  her  age  of  21,  and  fne  infifted  that 
the  intereft  of  this  money  ought  to  be  allowed  for  her  mainte- 
nance; Lord  Ulacclesfield  was  of  opinion,  that  the  intereft  in  that 
cafe  ought  to  follow  the  principal,  for  it  was  a  veiled  legacy,  and 
payable  at  21.  But,  there,  it  was  a  fum  of  money  feparated  and 
detached  from  the  reft  of  the  eftate,  and  a  veiled  legacy  ;  here,  it 
is  a  contingent  one,  and  not  a  fpecifick  fum,  but  of  the  refidue  of 
his  perfonal  eftates,  which  makes  a  difference  between  the  cafes  ; 
and  the  father  likewife  in  the  prefent  cafe  is  poffeffcd  of  a  good  eftate 
and  in  confiderable  circumftances.  Therefore  his  Lordftiip  decreed 
the  intereft  which  has  arifen  upon  the  refidue  of  the  teftator's 
perfonal  eftate  fince  his  death,  or  wliich  may  arife,  to  be  paid  into 
the  hands  of  a  truftee,  to  be  laid  out  in  real  or  government  fecu- 
rities  as  often  as  it  fhall  amount  to  a  competent  fum. 
Heath  ▼.  The  teftator  by  his  will  gave  1000/.  a-piece  to  five  brothers  and 

^A  k'  0  ^^^^^5  (^"^  ^^o  were  no  relations  to  him),  to  be  paid  to  them  at 
*  *  *  their  refpe£live  ages  of  21,  in  cafe  they  ftiould  refpe£lively  attain 
that  age,  and  not  otherwife  ;  and  if  any  of  them  fliould  happen  to 
die  before  they  attain  their  refpetllve  ages  of  21,  that  then  and  in 
fuch  cafe  the  legacy  or  legacies  of  1000/.  fo  given  to  them  refpec- 
tively  ftiould  be  void.  The  legatees  brought  a  bill  for  interefl  on 
their  legacies.  By  Lord  Hordivicke:  Cafes  of  this  kind,  how  far  a 
legatee,  who  is  not  entitled  to  the  payment  of  the  legacy  imme- 
diately, (hull  have  intereft  in  the  mean  time,  depend  upon  parti-?. 
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cular  circumftances.  Some  upon  relatlonfliip,  fome  upon  the  ne- 
ceflities  oi^  legatees,  and  mod  of  them  upon  the  particular  penning 
of  wills  •,  and  there  is  hardly  one  cafe  which  can  be  cited  that  is  a 
precedent  for  another.  Some  things  are  certain  in  thefe  cafes  ; 
for  if  a  legacy  is  given  generally  at  marriage,  or  at  21,  then  the 
vefling  and  time  of  payment  are  the  fame,  and  fhall  not  veil  till 
marriage,  or  21.  To  go  one  ftep  further,  where  a  legacy  is  aftu- 
ally  veiled,  as  if  given  to  an  infant  payable  at  21,  yet  it  (hall  not 
carry  intereft,  unlefs  fomething  is  faid  in  the  will  that  fliews  the 
teftator's  intention  to  give  intereft  in  the  mean  time.  But  allthcfe 
cafes  ^are  fubje61:  to  this  exception,  if  it  is  in  the  cafe  of  a  child ; 
for  then  let  a  teftator  give  it  how  he  will,  either  at  21,  or  at  mar- 
riage, or  payable  at  21,  or  payable  at  marriage,  and  the  child  has 
no  otiier  provifion,  the  court  will  ;,rive  intereft  by  way  of  mainte- 
nance, for  they  will  not  prefume  the  father  fo  unnatural  as  to  leave 
a  child  deftitute.  But  in  the  prefent  cafe,  the  legatees  are  mere 
ftrangers  to  the  teft.nor  -,  and  nothing  fhall  be  taken  out  of  the 
cftate  for  their  benefit  during  their  nonage. 

It  hath  been  refolved,  that  if  one  gives  a  legacy  charged  upon  2P.  Wms. 
land  which  yields  rents  and  profits,    and  there   is   no    time    of  *^- 
payment  mentioned  in  the  will,  the  legacy  (hall  carry  intereft  from 
the  teftator's  death,  becaufe  the  land  yields  profit  from  that  time. 

But  if  a  legacy  be  given  out  of  a  perfonal  eftate,  and  no  time  So,  I.oydT.  • 
of  payment  mentioned  in  the  will,  this  legacy  ftiall  carry  intereft  Wiiiums, 
only  from  the  end  of  the  year  after  the  death  of  the  teftator.  1^  a  legacy* 

be  given  generally  by  a  parent  to  a  child,  whether  by  way  of  portion  or  not,  the  court  will  give  intereft 
iiorn  the  dearh  to  create  a  provifion  for  its  maintenance  ;  and  if  payable  at  a  ccrrain  a;;e,  and  the  child 
not  otherwile  provided  for,  the  court  will  give  intereft  in  the  meaa  time  before  that  age.    i  Vez.  3  10. 

If  a  legacy  be  given  charged  upon  a  dry  reverfion,  here,  it  fhall 
carry  intereft  only  from  a  year  after  the  death  of  the  teftator,  a 
year  being  a  convenient  time  for  a  fale. 

If  a  legacy  be  given  out  of  a  perfonal  eftate,  confifting  of 
mortgages  carrying  intereft,  or  of  ftocks  yielding  profits  half- 
yearly,  it  feems,  in  this  cafe,  the  legacy  iliall  carry  intereft  from 
the  death  of  the  teftator. 

If  a  legacy  be  brought  into  court,  and  the  legatee  have  notice 
of  it,  fo  that  it  is  his  fault  not  to  pray  to  have  the  money,  or  thac 
the  money  fhould  be  put  out,  the  legatee,  in  fuch  cafe,  fliall  lofe 
the  intereft  from  the  time  the  money  was  brought  into  court ;  but 
if  the  money  was  put  out,  the  legatee  ihall  have  the  intereft 
which  the  money  fo  put  out  did  yield. 

As  to  the  quatiiiim  of  intereft,  the  determinations  have  been  aAtk.  343. 
various  :  in  the  cafe  of  Guillam  and  Holland^  Lord  Hardivicke  faid, 
where  a  portion  is  charged  upon  land,  and  the  will  doth  not  men- 
tion intereft,  the  court  will  not  give  any  more  than  4  per  cent. 
though  the  legal  intereft  is  5  per  cent.-^  and  this  rule  hath  alfo  been 
extended  to  the  cafes  of  legacies  and  portions  charged  upon  per- 
fonal eftate. 

In  the  cafe  of  Inckdoti  and  Northcote,  Lord  Hardwiche  faid  at  3  Atk.  43s. 
firft,  as  no  more  had  been  allowed  for  many  years  than  4  percent. 
intereft  to  children  for  maintenance,  he  did  not  care  to  break 
through  the  rule  :  but  afterwards,  in  confideration  of  the  intereft 
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of  money  being  altered  lately,  mortgages  being  then  at  four  and 
a  half,  and  fcvcral  at  five  per  cent,  he  ordered  the  children  ihould 
have  four  and  a  hzM per  cent,  intereft. 
I  Vez.  17X.       In  Bryant  and  Spekey  Lord  Hardnincke  faid,  the  general  rule  is, 
that  legacies  out  of  real  eflate  carry  one  per  cent,  lower  than  legal 
interell;  but  if  out  of  perfonal,  becaufe  of  the  higher  intereft  of 
money  than  land,  they  fhall  carry  the  legal  intereft,  unlefs  particu- 
lar circumllances  induce  the  court  to  vary  therefrom.     And  this, 
he  faid,  was  in  conformity  to  the  ecclefiaftical  court,  which  gives 
legal  intereft  upon  legacies  out  of  perfonal  eftate. 
J  Vez.  308.       In  Beckford znd  Tobin,  it  was  faid  by  the  Lord  Chancellour  Hard- 
(a)  This      ijoicke,  that  in  general  the  court  exercifes  as  large  a  difcretion  as  to 
is  now  at       t^*^  ^'*'^  ^^  intereft  upon  legacies,  where  intereft  is  not  particularly 
an  end.         givcn,  as  in  any  cafe  ;  and  that  it  is  difficult  to  reduce  it  to  a  cer- 
Whether       j^jj^  mlz.     The  moft  general  rule  hath  been,  between  intereft  of 

the  Ic^dCics 

arechirged  legacies  charged  on  land,  and  on  perfonal  eftate  [a] ;  and  where 
uponieaiot  nothing  more,  the  court  has  faid,  that  land  never  produces  profit 
perional        eoual  to  the   intereft  of  money,   and   will  follow  the  courfe  of 
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now  become  things,  and  give  intereft,   where  charged  on  land,  one /^r  rf«/, 

theeflab-  lower  than  the  legal  intereft.     So,  it  was  when  the  legal  intereft 

lifted  prac-  ^^g  ^^  j^^  .  ]^^^  jj^  general,  where  a  legacy  is  out  of  perfonal  eftate, 

low  only  fhe  court  gives  five  ;  and  unlefs  that  is  taken  to  be  a  fort  of  rule, 

e,ptrcent.-~  there  will  be  no  diftin(£lion  between  them. Neverthelefs,  m 

a^thouT'  *^^  prefent  cafe,  the  fund  out  of  which  the  intereft  was  to  arife 

pecuniary  yielding  no  more  than  four,  the  court  allowed  but  four^^r  cent. 

legacies, 

not  having  the  addition  of  the  word  ilerling,  are  to  be  pnid  according  to  the  cunency  of  the  country, 
where  the  will  was  made,  jet  intereft  thereon  is  to  be  computed  according  to  the  coutl'e  of  the  court,  at 
4- p(r  tf»t.,  and  not  according  to  the  rate  of  intereft  in  fuch  country,  x  Br.  Ch.  Rep.  47.  3  Br. 
Cb.  Re;-.  53. 

Ferrers  v.  The  Countcfs  Dowagcr  of  Ferrers  was,  by  fettlement  and  will  of 

Ferrers,  Yiev  late  hufband  Earl  Robert,  entitled  to  a  jointure  eftate  of  looc/, 
Taib.  I.  a-year,  but  was  kept  out  of  pofleflion  by  Earl  TVaJhingtony  the  fon 
of  Earl  Robert  by  a  former  venter  ;  and  infifted  upon  the  arrears, 
and  intereft,  from  the  time  of  her  huftaand's  death  •,  comparing  it 
to  the  cafe  of  arrears  of  an  annuity,  or  rent-charge,  which  are 
decreed  to  be  paid  with  intereft.  By  Talbot,  Lord  Chancellour — - 
The  arrears  of  an  annuity  or  rent-charge  are  never  decreed 
to  be  paid  with  intereft,  but  where  the  fum  is  certain 
and  fixed  ;  and  alfo  where  there  is  either  a  claufe  of  entry,  or 
vomitie  paencF,  or  fome  penalty  upon  the  grantor  which  he  muft 
undergo,  if  the  grantee  fued  at  law ;  and  which  would  oblige  him 
to  come  into  this  court  for  relief,  which  the  court  will  not  grant 
but  upon  squ^l  terms,  and  thofe  can  be  no  other  but  decreeing  the 
grantor  to  pay  the  arrears,  with  intereft  for  the  time,  during  which 
the  payment  was  withheld  ;  but  intereft  for  the  rents  and  profits 
of  an  eftate  was  never  decreed  yet,  the  fame  being  entirely  uncer- 
tain. And  though  it  may  be  faid,  that  the  lady  is  entitled  to  an 
eftate  of  icoo/.  a-year,  yet  that  is  not  fufficiently  certain;  being 
only  a  perception  of  the  profits  of  an  eftate,  which  are  not  to  be 
paid  at  any  one  certain  time,  but  only  as  the  tenants  of  the  land 
bring  them  in,  fome  at  one  time,  fome  at  another. 

A  legacy 
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A  legacy  was  made  payable  at  the  age  of  2 1  years.     The  legatee  Rennefey 
by  his  guardian  brought  a  bill  againft  the  executor  for  mainte-  *-  I'afrot, 
nance,  fuggefting  that  he  had  none.    The  executor  demurred  ;  for  l^^  '   ^' 
that  the  plaintiff  was  under  age,  and  the  legacy  was  not  payable 
till  21,  and  therefore  no  caufe  of  fuit.     But  the  demurrer  was 
over-ruled. 

The  teftator  being  feifed  of  a  real  eftate,  and  poirefled  of  a  per-  Han-eyT. 
fonal  eftate,  and  having  feveral  children,  devifeth  all  his  real  and  ^^*ey» 
perfonal  eftate  to  his  eldeft  fon,  charging  the  fame  with  1000/.  j,/  ""' 
a-piece  to  all  his  younger  children,  payable  at  their  refpe£live  ages 
of  21;  but  in  the  will  no  notice  is  taken  of  maintenance  for  the 
younger  children  in  the  mean  time.  The  younger  children  bring 
their  bill,  in  order  to  recover  interefl,  or  feme  maintenance  during 
their  infancy.  Upon  which,  the  Mafter  of  the  Rolls  decreed,  that 
the  younger  children  (hould  recover  maintenance.  He  obferved, 
that  thefe  being  veiled  legacies,  and  no  devife  over,  it  would  be 
extremely  hard  that  the  children  fhouM  ftarve,  when  entitled  to  fo 
confiderable  legacies,  for  the  fake  uf  their  executors  or  admini- 
flrators,  who  in  the  cafe  of  their  deaths  would  have  the  faid 
legacies :  that  in  this  cafe,  the  court  would  do,  what  in  common 
prefumption  the  father  (if  living)  would  and  ought  to  have  done, 
which  was,  to-  provide  neceflaries  for  his  children  :  that  a  court  of 
equity  would  make  hard  (hifts  for  the  provifion  of  children  ;  as 
where  younger  children  were  left  deftitute,  and  the  eldeft  an  infant, 
equity  would  make  fuch  a  liberal  allowance  to  the  guardian  of  the 
eldeft,  as  that  he  might  thereout  be  enabled  to  maintain  all  the 
children  j  and  for  the  fame  reafon  the  court  would  likewife  take  a 
latitude  in  this  cafe  ;  that  fince  intereft  was  pretty  much  in  the 
breaft  of  the  court,  though  the  will  were  filent  with  regard  to  that, 
yet  it  {hould  be  prefumed  that  the  father,  who  gave  thefe  legacies, 
intended  they  fhould  carry  intereft,  if  the  eftate  would  bear  it;  for 
every  one  muft  fuppofe  it  to  have  been  the  intention  of  the  father, 
that  his  children  fhould  not  want  bread  during  their  infancy :  that 
for  this  reafon  it  had  been  held,  that  though  a  legacy  were  devifed 
over  in  cafe  of  the  legatee's  dying  before  21,  yet  the  infant  legatee 
ought  to  have  intereft  allowed  him  during  his  infancy,  in  order  for 
his  maintenance  ;  with  this  difference  only,  that  where  the  eftate 
has  appeared  to  be  fmall,  the  court,  in  whofe  difcretion  it  always 
lies  to  determine  the  quantum  of  intereft,  has  ordered  the  lower 
intereft  :  and  it  feemeth,  that  if  one,  not  a  parent,  gives  a  legacy  to 
an  infant,  payable  at  21,  without  any  devife  over,  and  the  infant 
has  nothing  elfe  to  fubCft  on  ;  the  court  will  order  part  of  this 
legacy,  in  order  to  provide  bread  for  the  infant,  to  be  paid  pre- 
fently,  allowing  intereft  for  the  fame  to  the  perfon  paying  it,  out 
of  the  remaining  principal ;  though  this  is  done  very  fparingly. 

Upon  a  bill  for  100/.  legacy  given  to  a  child,  the  defendant  Barlow  v. 
infifted  upon  an  allowance  of  16/.  a-year,  for  keeping  the  legatee  ^^'^^' 
at  fchool.     It  was  objedled,  that  only  the  bare  intereft  of  the  '    ""-^SS* 
money  ought  to  have  been  expended  in  his  education,  and  not  to 
have  funk  the  principal,  as  in  this  cafe  the  defendant  had  done. 
But  the  Lord  Keeper  thought  it  fit  and  reafonable  to  be  allowed  ; 
»nd  faid,  the  money  laid  out  in  the  child's  education  was  moft 
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advantageous  and  beneficial  for  the  infant,  and  therefore  he  ihould 
make  no  fcruple  of  breaking  into  the  principal,  where  fo  fmall  a 
fum  was  devifed,  that  the  intereft  thereof  would  not  fufhce  to 
give  the  legatee  a  competent  maintenance  and  education  ;  but  in 
cafe  of  a  legacy  of  looo/.  or  the  like,  there  it  might  be  reafonable 
to  reftrain  the  maintenance  to  the  intereft  of  the  money. 

iCh.Ca.  But  if  the  legacy  is  devifed  over,  it  feemeth  to  be  otherwife; 

Leech  v.       and  that  the  court  in  fuch  cafe  will  not  diminifli  the  principal,  but 

h"''6&-     only  allow  the  intereft  thereof  to  the  firft  legatee,  until  the  time 

c.a.  Free,  that  the  legacy  fhall  become  payable. 

Ch.  195.      Brewin  v.  Brewin,  E.  1701. 

3  Atlc  399.  Alfo  a  legacy  in  the  hands  of  the  father  given  to  his  children  by 
a  relation  or  other,  ftiall  not  be  diminiflied  by  the  father ;  becaufe 
he  is  obliged  to  maintain  his  own  children :  as  in  the  cafe  of  Darky 
and  Darlty.  A  bill  was  brought  by  the  plaintiff  for  two  legacies 
of  50/.  each,  left  to  himfelf  and  his  fifter  under  the  will  of  their 
grandfather,  and  for  the  intereft  that  had  been  made  thereof.  The 
fifter's  legacy  he  claims  by  affignnient  from  her.  The  defendant, 
being  executor  to  the  father,  infifts  he  is  not  obliged  to  account  to 
the  plaintiff  for  principal  or  intereft,  one  hundred  and  five  pounds 
being  expended  for  putting  him  out  apprentice,  and  much  more 
than  fifty  pounds  in  the  maintenance  and  clothing  of  the  fifter. 
By  the  Lord  Chancellour  Hardiviche :  where  legacies  are  given  to  a 
child  by  a  relation,  a  father  cannot  make  ufe  of  fuch  legacy  in 
maintenance  of  the  child,  but  muft  provide  for  him  out  of  his  ov/n 
pocket ;  nor  can  he  fet  him  out  in  the  world,  or  put  him  out  an 
apprentice,  or  clerk,  with  the  money  arifing  from  the  legacy  *,  and 
if  he  does,  he  fhall  not  be  allowed  it.  And  he  ordered  intereft  to 
be  computed  on  the  legacies  given  to  the  plaintiff  and  his  fifter, 
from  the  time  they  refpeQively  attained  their  ages  of  2  i,  at  5  per 
r^«/.  and  that  what  ftiould  be  found  due  for  principal  and  intereft  of 
thefc  legacies  be  paid  by  the  defendant  to  the  plaintiff,  he  having 
admitted  affets  of  the  father  for  that  purpofe- 
Hughes  V.  T.  C.  by  his  will  vefted  his  eftates  in  truftees,  to  pay  certain 
^B^'^ch  annuities,  and  fubjedt  thereto,  to  pay  the  reft  and  rcfidue  of  the 
Rep.'j86.  rents  and  profits,  dividends  and  interefts,  for  and  towards  the 
maintenance  and  education  of  all  and  every  the  child  and  children 
of  his  three  daughters,  (excepting  fuch  of  his  grandfons  as  fliould 
be  in  poffeU'ion  of  real  eftates  before  devifed,)  {hare  and  fliare  alike, 
until  the  youngeft  of  his  faid  grandchildren  fiiould  attain  his  or 
her  age  of  21  years;  and  in  cafe  of  the  death  of  any  of  his 
grandchildren  (before  the  youngeft  (hould  have  attained  the  age 
of  21  years)  who  (hould  have  married,  and  have  iffue,  the  child 
or  children  fliould  be  entitled  to  the  fliare  of  the  parent  fo  dying. 
Upon  the  hearing  of  the  caufe,  Lord  Chancellour  refufed  to  di- 
rect the  Mafter  to  confider  of  a  proper  allowance  for  the  mainte- 
nance of  the  younger  children  of  the  teftator's  daughters ;  hold- 
ing the  refidue  of  the  rents,  ^c.  to  be  an  accumulating  fund  for 
ifc^  the  benefit  of  the  children,  and  to  be  paid  to  them,  when  the 

cftate  became  divifible  -,  and  that,  until  it  appeared  that  the  pa- 
rents were  incapable  of  maintaining  the  children,  he  could  not 
order  any  part  of  the  rents,  ^c.  of  the  eftates  to  be  fo  applied. 

It 
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It  was  afterwards  moved,  on  the  part  of  the  defendants,  that  the 
minutes  of  the  decree  fhould  be  amended  by  inferting  a  reference 
to  the  Mafter  to  confider  of  a  proper  allowance  to  the  parents  for 
the  maintenance  of  the  children.  It  was  dated  that  J.  S.  the 
hufband  of  one  of  the  daughters,  had  by  her  feven  children, 
whom,  though  without  allowance,  he  might  fupport  agreeably  to 
his  own  rank,  he  could  not  in  proportion  to  the  additional  for- 
tunes derived  from  the  teflator.  That  the  rule  was,  that  where- 
cver  a  maintenance  was  given  by  the  will,  the  child  ihould  have 
it,  and  a  cafe  was  cited,  where  the  dire£lion  was,  that  a  fum  for 
maintenance  fliould  be  paid  to  the  father ;  and  Lord  Thurloive 
ordered  a  future  maintenance  to  be  allowed,  and  upon  further 
application,  ordered  a  fum  to  be  paid  for  the  maintenance  of  the 
children,  prior  to  the  firft  application.  The  Lord  Chancellour 
faid,  the  practice  was,  to  refer  it  to  the  Mafter  to  inquire  whe- 
ther the  parents  were  of  ability  to  maintain  the  children  ;  if  not, 
then  to  report  what  would  be  a  proper  maintenance  j  and  this 
practice  did  not  vary  where  a  maintenance  was  dire£lly  given  by 
the  will,  unlefs  in  cafes  where  it  was  given  to  the  father,  under 
which  circumftances  it  was  a  legacy  to  him.  His  Lordfliip  there- 
fore referred  it  to  the  Mafter  to  inquire  into  the  ability  of  the  pa- 
rents to  maintain  the  children :  and  afterwards,  upon  petition, 
fums  were  ordered  to  be  allowed  for  the  purpofe  to  J.  5.,  who 
was  reported  not  of  ability  to  maintain  his  children.  But, 
although  the  Mafter  made  the  allowance  from  the  date  of  the  ' 
decree,  the  Lord  Chancellour  ordered  it  to  the  date  of  the  report. 

A  grandfather,  having  given  feveral  legacies,  bequeathed  the  Andrews  v. 
refidue  to  his  grandchildren  at  21,  and  the  produce,  in  the  mean-  P^ft'ogfois 
while,  to  truftees  for  their  maintenance,  and  appointed  four  Rep.' 6c." 
truftees,  of  whom  the  father  was  one.  'J.  S.,  one  of  the  truftees, 
had  expended  400  /.  in  the  maintenance  of  the  children,  previous 
to  any  report  as  to  the  ability  of  the  parent  to  maintain  them. 
The  queition  was.  Whether  he  ftaould  be  allowed  the  fum  fo  ad- 
vanced, and,  whether  any  maintenance  Ihould  be  allowed  the 
children  before  the  report?  For  the  truftees,  it  was  infifted,  that 
the  words  of  the  will  were  imperative  upon  the  truftees  to  allow 
a  maintenance,  and  that  this  had  been  done  in  the  cafe  of  Fitz^ 
gerald  v.  Carey,  Mich.  1 7 70.  Lord  Chancellour  faid,  although 
where  there  has  been  a  bigotted  father,  who  would  not  educate 
the  child  in  the  proteftant  religion,  the  allowance  has  been  made 
to  the  truftees,  it  was  contrary  to  all  rules,  that  the  intereft,  vefted 
in  the  children,  (hould  be  applied  to  their  maintenance  In  the  life- 
time of  the  parent :  that  this  would  amount  to  a  gift  to  the  parent 
of  fo  much  as  (hould  be  neceflary  for  the  maintenance,  and  the 
father  being  a  truftee  can  make  no  difference.  He  therefore  or- 
dered the  reference  to  be  only  as  to  the  ability  of  the  parent,  and 
what  would  be  neceflary  for  the  future  maintenance  of  the  chil- 
dren. But  afterwards,  by  confent  of  the  children  in  England  and 
adult,  their  proportions  were  ordered  to  be  paid. 

Lord  dive  devifed  a  fpecifick  landed  eftate  to  truftees  for  a  Ciive  v. 
term  of  years,  with  remainder  to  his  fon  Rabert  (his  fecopd  fon)  ^^^', 


for 
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for  life,  with  remainders  over.  The  trufts  of  the  term  were,  to 
raile  a  maintenance  till  21,  then  to  pay  him  an  annuity  of  1000 /» 
*•  till  he  {hould  attain  the  age  of  25  years,  when  the  eftate  was  to 
veft.  in  pofl'effion,  and  to  apply  the  favings,  to  form  a  perfonal 
fund  for  other  purpofcs.  He  then  gave  his  perfonal  eilate  to 
trullees ;  he  gave  to  Robert  and  each  of  his  younger  fons  30,000  A, 
and  to  each  of  his  daughters  20,000/.,  at  25  ;  in  the.  meanwhile 
to  raife  maintenances  till  21,  and  from  thence  to  pay  1200/.  per 
annum  to  the  boys  till  25.  Lady  Clive  filed  a  bill  to  have  the  two 
allowances  for  the  fecond  fon  during  his  minority.  Lord  Chan- 
cellour — There  is  not  fufficient  in  the  will  to  extra(!]l  any  thing 
»  from  it,  but  what  is  exprefled.     The  truft  of  the  term  is  to  raife 

maintenances,  but  there  is  a  further  intent  to  take  the  profits  till 
25,  and  convert  them  into  a  perfonal  fund  for  otlier  purpofes,  and 
to  provide  an  annuity  till  that  age.  The  perfonal  citate  is  to  be 
laid  out  in  good  fecurities,  and  out  of  it  he  provid'j,-  30,000  /.  for 
Roberty  he  having  then  no  other  younger  fon  :  no  intereft  is  to  be 
allowed,  but  a  maintenance  ;  fo  that  Robert  is,  to  that  mainte- 
nance, in  contemplation,  as  well  as  the  other  youjger  fons.  The 
argument  that  he  fhall  not  have  this,  becaufe  he  has  anotlier  pro- 
vifion,  would  apply  equally  to  the  annuities  from  21  till  25,  and 
no  one  could  fay  he  was  not  to  have  the  two  annuities.  He  has 
given  more  by  way  of  maintenance  to  the  fon,  to  whom  he  has 
given  a  larger  eftate.  It  muft  be  referred  to  the  Mafter,  what 
allowance  fliould  be  made,  and  the  reft  rauft  accumulate  for  the 
life  of  Robert. 


(L)  Of  the  Executor's  AfTent  to  a  Legacy. 

Cot'oiph.  A  Lthough  the  teftator  difpofes  of  goods  and  chattels,  and  fuma 

^^f'o^^'  "^  ®^  money,  to  legatees,  yet  they  all  pafs  to  the  executor,  and 

■£x.\7."  h^  ^25  them  in  nature  of  a  truftee,  and  he  alone  has  a  (a)  title  in 

(a)  And  law  to  them,  and  nothing  paflcs  to  the  legatee,  nor  can  any  Ic- 

therefyie,  jf  ga^j^g  i^]^q  gny  thing  to  him  devifed  without  the  executor's  aifent ; 

takes  pof-  for  were  it  otherwife,   it  might  be  in  the  power  of  a  legatee  to 

feiTion  of  fubje£l;  an  executor  to  a  devajlavity  which  would  difcourage  all 

vifed  wfthl  P^rfons  from  taking  upon  them  the  office  of  an  executor. 

out  the  aflent  of  the  executor,  he  may  have  an  a£lion  of  trefpafs  againft  him.    Dyer,  254.     Kellw.  iz8« 


Off.  Ex.  29.  Eut  this  matter  of  aflent  is  only  [b)  a  perfecting  a£l:  for  the 
Godoiph.  fecurity  of  the  executor,  for  it  is  the  will  of  the  teftator  which 
Plow.  525.  gives  the  intereft  to  the  legatee,  and  therefore  the  law  does  not 
{h)  And  is  require  any  exaft  form  in  which  it  is  to  be  made.  Hence  any 
like  an  at-     exprclfion  or  a£l:  done  by  the  executor,  which  ftiews  his  con- 

tornment  of  ^  •'11.  ,      -r    1  mi 

a  tenant  to  currcncc  or  agreement  to  the  thmg  devued,  will  amount  to  an 
the  g:  ant  of  aflent. 

a  reverfion. 

March,  i^7.-^And  therefore  a  fmall  matter  will  amount  to  an  aflent.     Vern.  9c.  460.     »  Vent.  355f» 

■-And  which  the  legatee  may  compel  the  executor  to  do  in  the  fpifUual  couiu    March,  127. 


As,  if  the  executor  fays  to  the  legatee,  Invijh  you  joy  of  the  thing  Plow.  53. 
devlfed  to  yoUy  or  /  am  content  that  you  have  it  according  to  the  tvill;   5  ^-  29. 
or,  if  one  offers  the  executor  money,  or  feems  willing  to  pur-  Maxell', '.'28. 
chafe  a  horfe,  l^c.  devifcd  to  J.  S.^  and  the  executor  dire£ls  him 
to  the  legatee;    or,  if  the  excutor  himfelf  offers  the   legatee 
money  for  the  horfe,  55*r.  thefe  and  the  like  adls  amount  to  an 
aflent. 

Hence  it  hath  been  held,  that  if  a  fpecifick  legacy  be  devifed.  Hill.  5  Ann. 
as  three  gowns,  &c.,  and  the   legatee  take  money  in  fatisfaclion  ^eckettani 
of  them,  that  this  amounts,  firft  to  a  confent  of  the  executor  to 
the  legacy,   or  devife  of  them,  and  then  it  is  a  fale  of  them  by 
the  legatee  or  devifee  to  the  executor  for  the  money  eo  injlanti. 

And  as  ah  affcnt  is  but  a  perfecting  a6t,  the  executor  can-  March,  T36. 
not,  after  he  has  once  given  it,  revoke   the  fame ;  neither  can  it  ^^°-  i^^' 
be  given  on  {a)  condition,  or  on  any  limitation  or  reftridlion  what-  -Vem.'i'eo. 
foever.  (o)ifthe 

executor  de« 
liver  to  the  legatee  the  goods  bequeatlied  to  him,  to  re-deliver  them  to  him  again  at  fuch  a  day,  this  is  a 
good  alTent,  and  the  words  of  re-delivery  are  void.     Leon.  130,  131. 

If  A,  devife  a  term  to  B.  for  life,  remainder  to   C,  and   the  March,  136. 
executor  affent  to  the  devife  to  By  this  will  amount  to  an  affent  ^CO'96« 
to  the  devife  over  to  C,  and  vefl;  the  intereft  in  him  accordingly. 

If  one  is  himfelf  both  executor  and  devifee,  and  he  enters  gene-  10  Co.  47, 
rally,  without  claim  or  demonftration  of  election,  he  fliall  have  ^'°^*  5^°* 
the  thing  devifed  as  executor,  which  is  the  firft  and  general  au-  cro^Eiizl" 
thority,  unlefs  he  ele£ls  to  take  it  as  devifee.  223.    2  Co.  37. 

As,  where  a  man,  poffeffed  of  a  long  term  for  years,  devifed  it  Lev.  15. 
to  his  wife  for  life,  remainder  to  truftees  for  his  fon's  life,  l5fc.  P-T"  *"** 
and  made  his  wife  executrix  -,  it  was  held,  that  the  wife  took 
the  term  wholly  as  executrix,  in  the  firft  place,  till  fhe  agreed 
to  the  devife  ;  but  it  being  proved  that  fhe  faid,  Jhe  would  take  the 
i-enn  according  to  the  willy  it  was  held  by  the  court  to  be  a  fufficient 
affent. 

So  in  a  like  cafe,  v/here  the  wife  faid,  that  the/on  was  to  have  Lev.  25. 
the  ejiate  after   her,    and   this    was   refolved  to   be   a  fufficient 
affent. 

An  executor  may  aflent  before  probate  of  the  will,  and  if  there  5  Co.  29. 
be  two  or  more  executors,  the  affent  of  any  one  of  them  will  be  f""'  ^''** 
fufficient :  alfo,  it  is  faid,  that  an  infant  executor  may  affent,  Ma*ch,i(36. 
efpecially,  if  he  be  above  the  age  of  17  years.  Sicesf-vUe 

tit.  Executors  and  Adminiftrators. 

If  a  man  devife  a  term  to  a  child  in  ventre  fa  mere,  provided  it  Comb.  437- 
-  be  a  fon,  and  if  not  a  fon,  to  J.  S.,  and  the  child  happen  to  be  a  ^frf'^ad*' 
daughter,  though  the  executor  affents,  yet  the  daughter  cannot  judgej'ona 
take,  becaufe  here    is  a   condition   precedent   that   never  hap-  'pecial  ?ei- 
pened,  and  the  executor's  affent  is  not  material  where  there  is  no 
devife. 
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(M)  LegacieSj  in  what  Court,  and  how  properly 
recoverable. 

jruieut.J\i-  T  T  IS  clearly  agreed,  that  the  ecclefiaflical  court  having  jurlf- 
jiWiaionof  1  di£lion  over  all  teftamentary  matters,  they  have,  as  incident 
Ecdefiaitu  thereto,  conufance  of  legacies,  and  that  it  is  the  only  proper 
cai,andtit.  court  whcrc  legacies  are  to  be  fued  for  and  recovered,  except  iii 
ixecutors  t^ofe  cafes  where  the  courts  of  equity  claim  a  concurrent  iurif- 
fUatois.         uidtion  With  them. 

Dyer,  151.  But  this  jurifdi£lion  is  confined  to  gifts  of  goods  and  chattels; 
Palm.  izo.  j^jij  therefore  if  a  man,  by  will,  gives  lands  to  be  fold  for  pay- 
T  164.  nient  of  debts  or  legacies,  thefe  legacies  cannot  be  fued  for  in  the 
Cro.Car.  16.  ecclefiaftical  courts,  but  only  in  a  court  of  equity;  becaufe  it  is 
a  Roll.  Abr.  jjQf  3  legacy  merely  of  goods  and  chattels,  but  arifes  originally 
cofpi.  36.*  out  of  lands  and  tenements. 

Cro.  Jac.  But  if  a  rent  be  devifed  out  of  a  term  for  years,  the  ecclefi- 

279.  aftical  courts  may  hold  plea  thereof ;  for  the  term  for  years  being 

Brown.  34.  ^^^y  ^  chattel,  is  teftamentary,  and  confequently  the  rent  devifed 
Sid.  279-*     thereout. 

Lev.  179.    2  K.eb.  8. 

Yelv.  38.  If  the  legatae  takes  a  bond  from  the  executor  for  payment  of 

Goodwyn  j|^g  legacy,  and  afterwards  fues  him  in  the  fpiritual  court  for  the 

^      anda  ^^g^^y,  a  prohibition  will  be  granted  ;  for,  by  taking  the  obliga- 

ptohlbition  tion,  the  nature  of  the  demand  is  changed,  and  it  becomes  a  debt 

granted  ac-  ^^  /^^  j^jy  recoverable  in  the  temporal  courts. 

cordiDgly.  v   /  v  * 

(d)  That  by  giving  a  bond  far  payment  of  a  legacy  at  a  certain  day,  it  thereby  becomes  a  duty,  and  is 

not  to  be  confidered  as  a  legacy,     a  Vern.  31. But  by  Jullice  Doddcridgc,  an  obligaiiun  given  fur 

payment  of  a  legacy  dtics  nut  totally  deftroy  the  feature  thereof,  but  the  legatee  his  it  llill  in  his  elec- 
tion either  to  lue  for  it  in  the  temporal  or  ccclefialtical  court.     2  Roll.  Rep.  160. 

5id.  45.  Alfo,  though  the  temporal  courts  do  not  dire6lly  take  conufance 

fTh™'  V'  ^^  legacies,  fo  as  to  allow  of  an  a£lion  for  the  recovery  of  them, 

lumpfit  will  yet  may  the  executor  make  himfelf  liable  to  an  a6lion  at  common 

lie  for  a  law,  as  by  his  promife  of  payment  j  in  which  cafe  an  ajfumpfit 

legacy  upon     ^^jjj    jj^^ 
a  proroiie 

by  an  executor  in  confideration  of  affets,  was  (!etermined  in  Atkins  v.  Hill,  Cowp.  2S4.  Kawkes 
t,  Saunders,  IJ.  289.  But  thefe  cafes  fcem  to  be  quite  overturned  by  a  fubftque.nt  cafe  of  Decks  v. 
Strutt,  5  Term  Rep.  690.  It  is  true,  that  in  this  laft  cafe,  it  was  ftated  that  the  executor  made  no  ex- 
piefs  promife  to  pay,  whereas  in  the  tv.o  former  cafes  an  aiiual  promife  was  admitted  j  yet  the  arguments 
of  two  of  ihe  three  judges  v\ho  decided  the  laft  cafe,  pr'^ceed  upon  general  grounds,  and  deny  the  jurif- 
di^ion  of  the  common  law  cuuics  over  the  fubjc^t  of  legacy,  as  well  where  there  has  been  anexprrfs, 
2S  where  only  an  implied  prcmife.  j 

2Ler.  3.  As,  where  in  ajfumpfit  the  plaintiff  declared  that  J.  S.  devifed 

y  p''n  ^°'  ^  legacy  to  him,  and  made  the  defendant  executor,  and  the  plaintiff 
andReyner.  intending  to  fue  him  for  the  legacy,  the  defendant,  in  confideration 
Sei.Caf.  of  forbearance,  promifcd  to  pay  him;  the  defendant  pleaded 
"^^M  d^*  divers  bonds  and  judgments,  and  md  ajfets  ultra;  upon  which  the 
tl.  ic.  Sec  plaintiff  demurred,  and  had  judgment  without  argument;  for 
2  Burn's  it  is  not  material  whether  he  had  affets  or  no,  for  he  is  charged 
Icdef.Law,  ypQ^j  jjjg  q'ww  promife,  in  confideration  of  forbearance,  and  a 
^  "  forbearance  of  fuit  for  a  legacy  is  a  fufficient  confideration. 

And 
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And  although  the  fplritual  court,  having  jurifdlfllon  of  wills  Ron.  Abr. 
and  teflaments,  have,  as  incident  thereto,  jurifdidlion  of  legacies,  ^^>  *99- 
yet,  if  a  temporal  matter  be  pleaded  in  bar  of  an  ecclefiaftical  de-  ,^  cq.  fee. 
mand,  they  mull  proceed  in  the  ecclefiaftical  court  according  to  the  Hetiey,  S7. 
common  law,  otherwife  they  will  be  prohibited.  ^ '"'^"  ^^^• 

'  *  bid.  161. 

Therefore,  if  payment  be  pleaded  in  bar  of  a  legacy,  and  there  Cro.  Eiiz. 

be  but  one  wltneis,  which  the  ecclefiaftical  court  will  not  admit,  ^^-  ^^^• 

becaufe  their  law  requires  two  witnefles,  there,    the  temporal  ,73^^^' 

courts  will  prohibit  them,  becaufe  it  is  a  matter  temporal  that  Vent.  291, 

bars  the  ecclefiaftical  demand.  RicWfoa 

and  Defljor- 
row,  adjudged.     3  Mod.  283.   Ld.  Raym.  220.  346.     2  Ld.  Raym.  Ii6i.  1172.  1211.     aSillc.  547, 

pi.  I.     Shotter  and  Friend,  adjudged.     Carth.  142.   S.  C.  adjudged But  itis  not  fufficicnt  ground 

for  a  prohibition  to  fugged  that  the  fpiritual  court  objeifled  to  the  credibility  of  a  witnefs,  nor  to  fuggeft 
that  the  plaintiff  had  only  one  witnefs  to  prove  the  fi&,  unlefs  the  party  allege  that  he  offeted  fach 
proof,  and  it  was  refufed  for  infufficiency.     Carth.  143,  144. 

It  is  holden  by  my  Lord  Chief  Juftice  Holt,  that  a  devifee  may  2  8311^415. 
maintain  an  aclion  at  common  law  againft  a  tertenant  for  a  le-  p^*  ^• 
gacy  devifed  out  of  land  ;  for  where  a  ftatute,   as  the  ftatute  of  s.  p.  ptr' 
wills,  gives  a  right,  the  party,   by  confequence,  fhall  have  an  Holt,  and 
adlion  at  law  to  recover  it.  ^    r^  -rj      x  a-         ,  ,  V^'  ^'^' 

per  Twifden,  Juftice.    z  Ld.  Raym.  937.. 

f  But  the  ufual  remedy  in  fuch  like  cafes  is  in  equity.  3  Saik,  aa  j. 

It  is  faid,  that  where  the  ecclefiaftical  court,  and  a  court  of  Toth.  114. 
equity  have  a  concurrent  jurlfdldtlon,  whichever  is  firft  poflefled  of  P^ch.  54S. 
the  caufe  has  a  right  to  proceed  ;  and  the  fame  of  all  other  courts.         '-^^O' 
However,   where  the  huftjand  hath  fued  in  the  fpiritual  court 
for  a  legacy  given  to  the  wife,  the  court  of  Chancery  hath  granted 
an  injunction  to  ftay  proceedings ;  becaufe  the  fpiritual  court  can- 
not compel  him  to  make  a  fettlement  upon  her. 

So,  where  a  perfonal  legacy  was  given  to  an  Infant ;  it  was  i  Vem.  2S. 
holden,  that  the  fame  is  more  properly  cognizable  in  Chancery 
than  In  the  ecclefiaftical  court ;  and  if  the  matter  had  proceeded 
to  fentence  In  the  ecclefiaftical  court,  yet  It  was  proper  to  come  Into 
Chancery  for  the  executor's  indemnity;  for  In  the  Chancery,  lega- 
tees are  to  give  fecurity  for  the  money,  but  not  in  the  fpiritual 
court;  and  the  Chancery  will  fee  the  money  put  out  for  the 
children- 

So,  where  there  Is  a  truft,  or  any  thing  In  the  nature  of  a  truft,  i  Atk.491, 
notwithftanding  the  ecclefiaftical  court  hath  an  original  jurifdic- 
tion  in  legacies,  yet  the  Chancery  will  grant  an  injunction  to  ftay 
the  proceedings  In  the  ecclefiaftical  court,  trufts  being  properly 
cognizable  only  in  equity.     And  an  executor  being  in  equity  con-  1  P.  Wms- 
fidered  as  a  truftee  for  the  legatee,  with  refpeCl  to  his  legacy  ;  and  57  5'  S4t' 
as  truftee,  in  certain  cafes  for  the  next  of  kin,  as  to  the  undif- 
pofed  furplus;  hence  the  true  ground  of  equitable  jurifdidllon 
in  thefe  cafes. 

So,  where  a  will  is  fupprefled  or  deftroyed,  the  fuit  for  a  per-  3  Atk.  561. 
fonal  legacy  may  be  in  equity  in  the  firft  inftance,  without  refort- 
ing  to  the  fpiritual  court ;  otherwife  i;  would  pat  the  plaintiff 

upoa 
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upon  great  difficulties :  for  in  the  fpiritual  court,  the  plaintiff  mtifi: 
prove  it  a  will  in  writing,  and  mull  likewife  prove  the  contents  in 
the  very  words,  and  muft  alfo  prove  the  whole  will,  though  the 
remainder  of  it  doth  not  at  all  belong  to,  or  regard  his  legacy; 
which  the  temporal  courts  do  not  put  a  perfon  upon  doing. 
Much  more,  when  the  legacy  is  charged  both  upon  perfonal  and 
real  eftate  -,  for  as  to  the  real  eftate,  there  is  no  occafion  to  refort 
to  the  ecclefiaftical  court  at  all. 
1  Roll.  Legacies  may  be  recovered  in  the  fpiritual  court  againfl  an  ad" 

Abr.  919.     tnin't/lrator  ivith  the  ivill  annexedy  or  again  ft  an  exccittor  of  his  oivn 

ivrong. 
1  Ch.  Ca.  An  executor  may  in  fome  cafes  be  compelled  to  give  fecurity 

*^*-  to  pay  a  legacy;  as,  where  1000/.  were  devifed  to  a  perfon,  to  be 

paid  at  the  age  of  21  years  ;  upon  a  bill  exhibited  againft  the  exe- 
cutors, fuggefting  a  devq/lavity  and  praying  that  he  might  give 
fecurity  to  pay  the  legacy  when  due,  it  was  decreed  accord- 

Swinb.  a.  A  teftator  devifed  800  /.  to  an  infant,  to  be  paid  by  the  exe- 

40.    Law     cutor  when  the  infant  fhould  attain  the  age  of  2 1  years.     The 
^*  infant  by  his  guardian  exhibited  a  bill,  that  the  executor  might 
give  fecurity  for  the  payment  of  the  money.     It  was  decreed  ac- 
cordingly. 
Pr.Ch.71.        A  teftator  bequeatlis  his  perfonal  eftate  to  his  wife  for  life, 
and  that  (lie  fliould  leave  at  her  death  to  be  equally  diftributed 
between  her  kindred  and  his  own.     If  the  eftate  be  fo  fmall,  that 
fhe  cannot  live  upon  it  without  fpending  the  ftock,  it  feems,  Ihe 
ihall  not  be  obliged  to  give  fecurity ;  otherwife,  fhe  fhall. 
ft  Roir.  If  a  perfon  pofTeffed  of  a  leafe  for  years,  devife  that  his  executor 

Abr.  2S5.     Qy^.  q£  f  j^g  profits  thereof  (hall  pay  to  every  one  of  his  daughters 
20  /.  at  their  full  age,  the  executor  may  be  fued  in  the  fpiritual 
court  to  put  in  furety  to  pay  the  legacies,  and  no  prohibition 
(hall  be  granted  ;  for  this  is  to  iffue  out  of  a  chattel. 
xAtk.  505.       But  where  500/.  were  given  to  the  grand-daughter  to  be  paid 
at  21,  or  marriage ;  and  if  (he  died  before  either  of  thofe  contin- 
gencies happened,  then  to  go  over  to  another ;  it  was  faid  by 
Lord  Hardit'icke,  as  the  legacy  was  devifed  over,  nothing  vefted 
in  the  grand-daughter  till  one  of  the  contingencies   fhould  hap- 
pen ;    and  therefore   (he   was   not   entitled  to  have   the  legacy 
fecured. 
Strange  v.          The  court  of  Chancery  will  now,  immediately  upon  the  coming 
^*"'^'         in  of  the  executor's  anfwer,   order  fo  much  as  he  admits  to  have 
Kep.36-'.      i'^  l^is  hands  of  the  teftator's  property  to  be  paid  into  the  Bank. 
It  was  formerly  thought  neceffary  for  the  plaintiff  to  (liew  that  the 
executor  had  abufed  his  truft,  or  that  the  fund  was  in  danger  from 
the  infolvent  circumftances  of  the  executor.] 
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A  Libel  is  (a)  defined  a  malicious  defamation,  exprefied  either  Hawk.  P.c, 

in  printing  or  writing,  or  by  figns,  pidlures,  ^c.  tending  *^" 'j^*  ^^'^ 

either  to  blacken  the  memory  of  one  who  is  dead  (^),  or  the  repu-  ^^  p^od.   ^ 

tation  of  one  who  is  alive,  and  thereby  expofing  him  to  public  2*1  •    Ld. 

hatred,  contempt,  and  ridicule.  Raym.4iS 

*  4  Read. 

Stat,  149.155.  [a)  It  is  ternied  Lihe'.lus  famofus  feu  Infamator'iafcrtj-tiiya,  and  from  Its  pernicious  tendency 
has  been  held  a  publick  offence  at  tha  common  law  ;  for  men  not  being  able  to  bear  the  having  their  errors 
expofed  to  publick  view,  were  found  by  expe.ience  to  revenge  themfelves  on  thofe  who  made  fport  with 
their  reputations ;  from  whence  arofe  duels  and  breaches  of  the  peace;  and  hence  written  fcandal  has 
been  held  in  the  greateft  deteftation,  and  has  received  the  utmoft  difcouragement  in  the  courts  of  jultice. 
Lamb.  Sax.  Law,  64.  Draft,  lib.  3.  c.  36.  5lnft.  174.  5  Co.  125.  [2  Stra.  791.  {b)  Em  an. 
indi<£tment  for  a  libel  reflediing  on  the  memory  of  a  deceafed  perfon  cannot  be  fupported,  unlefs  it  ftate 
that  it  was  done  with  a  defign  to  bring  contempt  on  his  family,  or  to  flir  up  the  hatred  of  the  king's 
f'lbjefts  againlt  his  relations,  and  to  induce  them  to  break  the  peace  in  vindicating  the  honour  of  the 
family.     Rex  v.  Topham,  4  Term  Rep.  J26J 

But  for  the  better  underftarldiiig  the  nature  of  this  ofFencc,  I 
{hall  confider, 

(A)  What  fhall  be  faid  a  Libel :  And  herein, 

1.  How  far  it  is  neceflary  that  it  fliould  be  in  Writing. 

2.  What  Degree  of  Defamation  will  amount  to  a  Libel. 

3.  What  Certainty  in  the  INlatter  and  Application  will  make 
it  a  Libel. 

4.  Whether   any  Proceedings  in   a   Court  of  Juftice   will 
amount  to  a  Libel. 

5.  Whether  any  Thing  of  this  Kind  can  be  juftified. 

(B)  Who  fhall  be  faid  a  Libeller :  And  herein, 

1.  Who  fhall  be  faid  the  Author  or  Compofer  of  a  Libel. 

2.  Who  the  Publifher. 


(C)  The  Offenders  how  punilhcd. 


(A)  What  fhall  be  faid  a  Libel :  And  herein, 
I.  How  far  it  is  neceflary  that  It  fliould  be  in  Writing. 

THIS  fpecies  of  defamation  is  ufually  termed  ivr'itt  en  fcandal^  500.125. 
and  hereby  receives  an  aggravation,  in  that  it  is  prefumed  ^Jg  ^*^™* 
to  have  been  entered  upon  with  coolnels  and  deliberation,  and  to  iz  Mod, 
Vol.  IV.  *  G  g  continue  a»93- 
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continue  longer,   and  propagate  wider  and  farther  than  any  other 

fcandah 

5  Co.  125.  But  it  is  clearly  agreed,  that  not  only  written  or  printed  fcandal 

Skin  123.     comes  within  the  notion  of  a  libel,  but  it  may  be  alfo  applied  to 

Ray^m.431.  ^"y  defamation  whatfoever,  exprefled  cither  by  lij^ns  or  puSlures  j 

3Keb.  378.  as,  by  fixing  up  a  gallows  at  a  man's  door,  or  elfewhere  ;  or  by 

painting  him  in  a  (hameful  and  ignominious  manner, as, by  expofing 

a  man  and  ins  wife  by  a  fkimmington  or  riding,  though  a  fpecial 

cuftom  is  alleged  for  luch  practice. 

Ha  • !.,  P.c.       And  fiiice  the  chief  caufe  for  which  the  law  fo  feverely  punifhes 

»••  73-  §  3-    all  offences  of  this  nature,  is  the  (lirc£l  tendency  of  them  to  a  breach 

of  the  publiok  peace,  by  provoking  the  parties  injured,  and  their 

friends  and  families,  to  ads  of  revenge,  which  it  would  be  impoffible 

to  reflrain  by  the  fevered  laws,  were  there  no  redref*  from  publick 

judice  for  injuries  of  this  kind,   whicli,   of  all  others,   are   mod 

fenfibly  felt ;  and  fince  the  plain  meaning  of  fuch   fcandal,  as  is 

cxpreffed  by  figns  or  piclures,  is  as  obvious  to  common  fenfe,  and 

as  eauly  underdood  by  every  common  capacity,  and  altogether  as 

provoking,  as  that  which  >s  exprefled  by  writing  or  printing,  why 

(hould  it  not  be  etjually  criminal  ? 

2.  What  Degree  of  Defamation  will  amount  to  a  Libel. 

5  Co.  145.  As  every  perfon  defires  to  appear  agreeable  in  life,  and  mud  be 
Keb.  193.  highly  provoked  by  fuch  ridiculous  reprefentationsof  him,  as  tend 
Ro:l  AbN  ^o  leflen  hirn  In  the  edeem  of  the  world,  and  take  away  his  repu- 
n,-].  tation,  which,  to  fome  men,  is  more  dear  than  life  itfelf :  hence 

[(j)As,  that  it  hath  been  held,  that  not  only  charges  of  a  flagrant  nature,  and 

hehaththe         ,  .   ,  n    --.  1  •       ■  1  i-<     ,,  , 

itch,  and  which  reflect  a  moral  turpitude  on  tiie  party,  are   liDellous,  but 

ftinks  of  alfo  fuch  as  fct  him  in   a  fcurrilous,  ignominious  light  (a);  for 

^imftone.  thefc  equally  create  ill  blood,  and  provoke  the  parties  to  atls  of 

Manfley,*  revengc,  and  breaches  of  the  peace. 

2  Wilf.  4.03.  So,  where  the  mayor  of  Northampion  lent  the  Loid  Kalifjx  a  licence  for  keeping  a 
publick-houfe.     iStr.  41Z.J 

Hard. 470.  Hencc  it  hath  been  held,  that  words,  though  not  fcandalous  in 
Skin.  123.  themfelves,  yet  if  publiftied  in  writing,  and  tending  in  any  degree 
[z  Wiif.  to  the  difcredit  of  a  man,  are  libellous,  whether  fuch  words  de- 
403]  fame  private  perfons  only,  or  perfons  employed  in  a  publick  capa- 

city, in  which  latter  cafe  they  are  faid  to  receive  an  aggravation,  as 
5  Co.  125.    they  tend  to  fcandalize  the   government,  by  reflecting  on  thofc 
Re  °  «6.       ^^^  ^"^^  intruded  with  the  adminidration  of  publick  aftairs,  which 
Hawk.  P.C.  doth  not  only  endanger  the  publick  peace,  as  all  other  libels  do, 
^•73-  §7-    by  dirring  up  the  parties  immediately  concerned  in  it  to  ads  of 
revenge,  but  alfo  have  a  dirc6l  tendency  to  breed  in  the  people 
a  diflike  of  their  governors,   and  incline  them    to  faftion   and 
fedition. 
Sid.  219.  As,  where  a  perfon  delivered  a  ticket  up  to  the  minider  after 

"v  pi.  8.-  f'^rmon,  wherein  he  defired  him  to  take  notice,  that  offences  paffed 
its  King     now  without  control  from  the   civil  magidrate,  and  to  quicken 
■ »  Py*         the  civil  magidrate  to  do  his  duty,  isc.  this  was  held  to  be  a 
libel,  though  no  magidrates  in  particular  v/.?re  nreiitioned,  and 

though 
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though  it  was  not  averred  that  the  magiftrates  fuffered  thofe  vices 
knowingly. 

A.f  a  gunfmith,  publiOied  an  advertifement  in  a  common  newf-  Pifch. 
paper,  that  he  had  invented  a  (hort  kind  of  gun,  that  (hot  as  far  as  *  ^'^^' 
others  of  a  longer   fize,  and  that  he  was  made  gunfmith  to  the   •  armm' v 
Prince  of /^fl/fj-;  and  5.,  another  gunfmith,  counter-advertifed,  D  laiey. 
That  nvhereas^  &c.   reciting   the   former   paragraph,   he  defired  all  ^'n^'^'g 
gentlemen  to  he  cautious^  for  that  the  f aid  A.  durjl  not  engage  ivith  any  Fitzgib.121. 
arty}  in  town,   nor  ever  did  make  fuch  an  experiment,   except  out  of  a   '^  Stra.  89S. 
leather  gun,   as  any  gentleman  might  be  fatisfied  at  the  Crofs-Guns  in     '    ' 
Long-Acre,  the  f aid  B.'x  houfe.     And  the  court  held,  that   though 
B.   or  any  other  of  the  trade  might  counter-advertife  what  was 
publiflied  of  A.,  yet  that  that  (hould  have  been  done  without  any 
general  reflections  op  him  in  the  way  of  his  bufmefs  ;   that  the  ad- 
vice to  all  gentlemen  to  he  cautious,  was  a  reflecflion  on  his  hcnefty, 
as  if  he  would  deceive  the  world  by  a  fitlitious  advertifement,  and 
the  allegation  that  he  would  not  engage  with  an  artill,  was  fetting 
him  below  the  reft  of  his  trade,  and  calling  him  a  bungler  in  ge- 
neral terms,   and   not  relative  to  the  precedent  matter ;  and  that 
the  words,  except  out  of  a  leather  gun,  was  charging  him  with  a  lie, 
tlie  word  gun  being  vulgarly  ufed  for  a  lie,  and  gunner  for  a  liar ; 
and  that  therefore  thefe  words  were  libellous,  and  gave  judgment 
accordingly ;  and  herein  the  court  held,  that  words,  though  not 
fcandalous  in   themfelves,  yet  being  publifhed   in  writing,   and 
tending  any  way  to  the  party's  difcredit,  were  a6tionable ;  and 
that  ail  words  were  to  be  cow^xazd.  fecundum  fubjectam  materiam, 
and  to  be  underftood  by  the  court  in  the  fame  fenfe  that  others  do. 

[An  order  was  made  by  a  corporation,  and  entered  in  their  Rex  t. 
books,  dating  that  A.  B.  (againfl  whom  a  jury  had  found  a  ver-  ^yg°^* 
di£t  with  large  damages,  in  an  action  for  a  malicious  profecution  Rep.  155. 
for  perjury,  which  verdict  had  been  confirmed  in  C.  B.)  was  actu- 
ated by  motives  of  publick  juftice,  ^c.  m  preferring  the  indict- 
ment.    This  was  adjudged  to  be  a  libel  reflecting  on  the  admi- 
niftration  of  juftice,  for  which  an  information  was  granted  againft 
the  members  who  made  the  order.] 

But  though  every  fpecies  and  degree  of  calumny  and  detraction  {a)  A'.,m 
of  this  kind  are  deemed  odious  in  the  eye  of  the  law,  and  punifli-  ^j^!  ^1;!% 
able  either  by  civil  action  or  criminal  profecution,  in  moft  cafes,  Knight, 
at  the  election  of  the  party  injured  ;  yet  the  court  of  King's  Bench,  Jrin.  9G.2. 
whofe  jurifdiCtion  herein  is  founded  upon  the  necefTity  of  prevent-  ^^^^^^  ^^^ 
ing  quarrels  and  ill  blood,  and  which  deals  with  this  offence  as  of  party,  after 
dangerous  confequence  to,  and  deftruCtivc  of,  the  peace  of  the  t^otern-.s, 
nation,   always  exercifes  a  difcretionary  power  in  granting  an  in-  ^^^'^"^^  ^^^'^ 
formation  for  an  offence  of  this  nature,  and  will,  in  m.any  cafes,  one  afiizes, 
leave  the  party  to  his  ordinary  remedy ;   as,  where  the  application  applied,  the 
is  made  [a)  after  a  great  length  of  time  :  fo  {b),  where  the  matter  j.^"/^  [^* 
complained  of  as  a  libel  happens  to  be  true:  fo  (t),  where  the  grant  an  in- 
granting  the  information  would  be  a  difcouragement  to  learned  ^ormaion  -, 
inquiries ;  or,  [d)  where  the  matter  complained  of  was  intended  ^33  3  .^^^j 

for  reformation,  not  defamation.  haa  leap- 

piica  .on 

\)eea  recenf,  an  infornnation  would  hsva  been  t-rantsd.   {b)  As,  in  ihe  cafe  of  an  apc;hecary,  who  perfon- 

G  g  a  atsd 
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•tcdDr.  Crow,  ^rote  in  his  riamer,  and  took,  a  fee,  which  being  publiflied  in  a  publick  advertlfement,  i 
motion  was  made  lor  an  information  againft  the  publifher ;  but  the  truth  of  what  was  adveitifed  being 
made  our,  the  court  loft  the  pioictutuv  Co  hib  ordinary  remedy.  Hil.  i  G.  I.  The  King  v.  Bickerfton. 
Str.  4j;8.  Andr.  Z'jO.  Eatnard.  K.  B.  13.  [Where  thi  libel  contains  pointed  charges,  which,  if 
falie,  may  be  denied  by  the  party  complaining,  an  information  will  not  be  granted,  unlcfs  the  party 
complaining  denies  fuch  poiiitcd  charges  on  oath.  Rex  v.  Mile;,  Dougl.  284.  Rex  v.  Hafwell,  /</■  387. 
But  an  exculpatory  affida\  it  is  not  neccflary,  where  the  party  libelled  is  abroad,  at  a  great  diftance,  or  the 
fubje£l-mattei-  of  the  charge  is  geneial  imputation,  or  dn  jccufa.ion  of  criminal  language  holden  in  par- 
liament. See  the  lall  cafe,  j  (< )  As,  for  the  publirtiiiig  in  a  ncwfpaper,  that  Ward's  pill  and  drop  had 
done  great  mifchief  in  twelvt:  different  cafes,  and  that  they  were  a  compound  of  poifon  and  antimony, 
&c.  8G.2.  The  King  V  Roberts.  (^)  As,  where  a  peifon  in  a  private  letter  to  the  party  expoftulate-i 
vyith  him  about  fome  vices,  of  which  he  apprehends  him  guilty,  and  defires  him  to  refrain  from 
them;  or  where  a  perfon  fc  ds  fuch  letter  to  a  father,  in  leLition  to  lome  faults  of  his  children; 
wiiith  are  faid  to  be  not  at  ali  libellous,  being  a<£is  of  fiiendlhip,  not  defigned  for  defamation,  but 
reformation.  2.  Brownl.  151,  152.  2  Burn's  tcclef.  Law,  y;i).  Bur  fuch  matter.?  publiftied  in  a 
newfpaper,  though  the  pretence  be  leformaaun,  arc,  ic  feems,  libellous,  as  was  agreed  g  G.  2.  I'he  King 
V.  Knight. 

The  King  So,  wherc  a  man  advcrtifed   in  a  publick  newfpaper,  that  his 

V.  Enes,  ^^,-£^^  j^^j  elopsd  from  him,  and  cautioned  all  perfons  from  trufting 

In  B.  R.'  her  ;  an  information  for  a  libel  being  moved  for,  it  was  denied,  be- 

Andr.  229.  caufe  it  was  the  only  way  the  hull)and  could  take  to  fecure  himfelf. 

[Rex  V.  ^         ^ 

Mafters,  Say.  Rep,  122.  S.  P.] 

The  King  So,  where  it  was  advertifed  in  one  of  the  daily  papers,  that 

v.Jenneaur,  L^jy  Alord'tngtoti  kept   an   alTcmbly  in  Moorjields^   and   it  being 
8  Geo".  2.       counter-advertifed,  by   my   lord's  order,   that  the  perfon  calling 
in  B.  R.       herfelf  Lady  Mord'ingtoti  was  an  impoftrix,  and  that  there  was  no 
fuch  perfon,  except   his   wife,   who  always  lived  with  him  ;  the 
court  refufed  to  grant  an  information  ;  for  though  flie  be  called  an 
impoftrix,  yet  that  relates  to  her  as  aiFuming  the  title  of  Lady 
Mordington^  which  (he  is  alleged  not  to  have  any  right  to ;   mii 
therefore,  in  this  refpe6t,  flie  may  well  be  called  an  impoftrix. 
The  King  A  writing  was  direcflcd  to  General  Wllls^  and  the  four  princi- 

V.  Eayi.;^/,^    pal  olBcers  of  the  guards,  to  be  prefented  to  his  majefty  for  re- 
in fi.R.'    drefs:   the  paper  contained  the  detendant's  cafe,  that  he  furnifhcd 
Andr.  229,    the  guard  at  Whitehall  with  fire  and  candle,  for  which  the  govern- 
ment owed  him  350/.,  that  he  obtained  a  warrant  for  his  money, 
and  Captain  Carr  (the  profecutor)  told  him,  that  if  he  would  af- 
fign  the  warrant,  he  would  procure  him  the  money :  the  warrant 
was  affigncd,  and  the  monev  paid  to  Carr^  who  refufed  paying  it 
to  the  defendant :  and  the  queftion  was,  if  an  information  fhould 
be  granted  ?  And  the  court  held  it  no  libel,  but  a  reprefentation 
of  an  injury,  drawn  up  in  a  proper  way  for  redrefs,  without  any 
intention  to  afperfe  the  profecutor;  and  though  there  be  a  fug- 
j^eition  of  a  fraud,  yet  that  is  no  move  than  what  is  in  every  bill 
ill  Chancery,  which  was  never  held  libellous,  if  relative  to  the 
fubjecfl-matter. 
Cfo.  Jac.  Here  it  may  be  proper  to  infert  the  remarkable  cafe  of  Parfon 

5''  Prickf  who  in  a  fcrmon  recited  a  ftory  out  of  Fox's  Marfyrologyf 

that  one  Greenwood,  being  a  perjured  perfon,  and  a  great  pcrfecutor, 
had  great  plagues  infli6ted  on  him,  and  was  killed  by  the  hand  of 
God ;  whereas  in  truth  he  was  never  fo  plagued,  and  was  himfelf 
prefent  at  that  fcrmon  ;  and  he  thereupon  brought  his  aclion  upon 
the  cafe,  for  calling  him  a  perjured  perfon  ;  and  the  defendant 
pleaded  not  guilty.  And  this  matter  being  difclofcd  upon  the  evi- 
5  dence. 
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dence,  Wrayy  Chief  Juftlce,  delivered  the  law  to  the  jury,  that  it 
being  delivered  but  as  a  ftory,  and  not  with  any  malice  or  inten- 
tion to  flander  any  perfon,  he  was  not  cuiltv  of  the  words  mali-  „  ^''     ^^ 

_  '    *  '  .  o        J  itory  was  not 

ciouily,  and  io  was  found  not  guilty*.  inthebool«;J 

3.  What  Certainty  in  the  Matter  and  Application  will  make  it  a 

Libel. 

It  feems  to  be  now  agreed,  that  not  only  fcandal  exprefled  in 
■an  open  and  dire£l  manner,  but  alfo  fuch  as  is  exprefled  in  alle- 
gory and  (a)  irony  amounts  to  a  libel ;  and  that  the  judges  are  to  {a)  nMod,, 
underftand   it  in  the  fame   mann.:r  as   others  do,  without   any  ^^"  Pj-  5- 
llrained  endeavours  to  find  out  loop-holes,  or  to  palliate  the  of-  stat.  Law  ° 
fence,  which  in  fome  meafure  would  be  to  encourage  fcandal  ;  as  151- 
where  a  writing  in  a  taunting  manner,  reckoning  up  feveral  a£ls  ^^f^^'''^* 
of  publick  charity  done  by  one,  fays,  2^ou  ivill  not  play  the  Jew,  nor  2  sef.  Caf.' 
the  hypocrite,  and  fo  goes  on,  in  a  ftrain  of  ridicule,  to  infinuate,  3°'    5  C04. 
that  what  he  did  was  owing  to  his  vain-glory  ;  or  where  a  writing  ^^j^'^j  ^^^* 
pretending  to  recommend  to  one  the  charaiSlers  of  feveral  great  men  be  as  well  by 
for  his  imitation,  inftead  of  taking  notice  of  what  they  are  generally  defcriptions 
efleemed  famous  for,    pitched  on  fuch  qualities  as  their  enemies  focut^i'onsM' 
charge  them  with  the  v/ant  of;  as  by  propofing  fuch  a  one  to  be  in  exprefi* 
imitated  for  his  courage,  who  is  known  to  be  a  great  ftatefman,  t^™s. 
but  no  foldier  j  and  another  to  be  imitated  for  his  learning,  who  HTb/aV-V 
is  known  to  be  a  great  general,  but  no  fcholar,  ^c.  which  kind  Hawk.  P.C 
of  writing  is  as  well  underilood  to  mean  only  to  upbraid  the  par«  '=-73'  §^« 
ties  with  the  want  of  thefe  qualities,  as  if  it  had  direclly  and  e.x- 
prefsly  done  fo. 

And  from  the  fame  foundation  it  hath  alfo  been  refolved,  that  Hawk.  PC 
a  defamatory  writing  exprelTing  only  one  or  .two  letters  of  a  name  Hmt'scMe. 
in  fuch  a  manner  that  from  what  goes  before,  and  follows  after,  *  And  on 


a  libel  as  if  it  had  exprefled  the  whole  name  at  large;  for  it  to  the  party 
brings  the  utmofl:  contempt  upon  the  law,   to  fuffer  its  juftice  ^n^flj^^lj^ 
to  be  eluded    by  fuch  trifling  evafions  ;    and    it  rs  a  ridiculous  by  affidavit^ 
abfurdity   to  fay,  that  a   writing  which  is  underflood  by  every  ^*^^'^^ 
the  meaneft  capacity,  cannot  pollibly  be  underilood  by  a  jud.ge  the'ube'i,'* 

and  jury.  andunderllanding  and  beliesingit  tomeamheparty^ 

But  it  is  faid,  that  no  writing  whatfoever  is  to  be  efteemed  a  Haw-k.  P.Q.^ 
libel,  unlefs  it  refle£l  upon  fome  particular  perfon  ;  and  that  a  ^'^J^'^Jt^* 
writing  full  of  obfcene  ribaldry  (Z-),  without  any  kind  of  reflection  this  is  not 
on  any  one,  is  not  punilhable  at  all  by  any  profecution  at  com-  i^^w^^  ob-^^ 
mon  law ;  but  the  author  maybe  bound  to  his  good  behaviour,  as  gre"pun'i&-" 
a  fcandalous  perfon  of  evil  fame.  abieasiibeU, 

Rex  V.  Curl,  2  Str.  788.  Rex  v.  Wilkes,  4  Burr.  1527.  So,  books  reflefting  upon  cl.riftianity. 
Rex  V.  Woolfton,  2  Str.  834.  Fitzg.  64.  So,  a  treatile  on  hereditary  right  was  holden  to  be  a  hbe^ 
though  it  contained  no  refledion  on  any  part  of  the  then  government.  Reg.  v.  Bedford,  Gub.  R^ 
^.  B.  297.     II  St.  Tr.  121.1 
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Poph.252,         But  a  fcanda!  publirned  of  three  or  four,  or   any  one  or  two  of 
254. [Rex V.  tyiern    is  punifliable.  at  the  complaint  of  one  or  more,  or  all  of 

Bedingheid,      1 

2  Burr. 984.]  them. 

3Mod.  6iy.  The  defendant  was  charged  in  an  information  with  writing  a 
The  King  jj^^gj  ag^inft  the  Proteftant  religion  and  bifliops,  innuendo  the 
12  Mod.*  bifhops  oi  England ;  he  was  found  guilty;  and  in  arreft  of  judg- 
139.  Ld.  ment  it  was  offi^red,  that  the  bifhops  libelled  were  not  Englijh 
Raym.  879.  bifhops,  nor  could  the  innuendo  fupport  fuch  conflru6lion  ;  but  the 
court  took  upon  them  to  underfland  the  libel  in  that  fenfe,  and 
over-ruled  the  exception. 
The  King  An  information  was  prayed  for  publifiiing  a  paper  containing  an 

v.orborne,    account  of  a  murder  on  a  Jewi/h  woman  and  her  child,  by  cer- 
in'^B.R.  "    tain  ytf-u;/ lately  arrived  from  Portugal^  and  living  near  Broad-Jlreet, 
SeC  Caf.       becaufe  the  child  was  begotten  by  a  Chriflian  ;  and  the  affidavit 
nar^d  K^B '  ^'^^  ^orth,  that  feveral  perfons  mentioned  therein,  who  were  re- 
338.  166.'    cently  arrived  from  Portugal^  and  lived  in  Broad-Jlr;et^  were  at- 
Ke).23o.      tacked  by  multitudes  in  feveral    parts  of   the  city,   barbaroufly 
** '  *  ^*        treated,  and   threatened   with  death,    in   cafe   they   were   found 
abroad  any  more  :  it  was  objedled,  that  no  information  could  be 
granted  in  this  cafe,  becaufe  it  did  not  appear  who  in  particular 
the  perfons  reflected  on  were  ;  and  for  this  was  cited  The  King 
{a)  3  Sa!k.    verfus  {(i)  Otmey  Trin.   1 1  W.  3.,  where  an  indi£lment  was  exhi- 
"+•  P';  5*    bited  for  a  libel  called  The  Ladies  Invention,  and  alleged  to  be  to 
486.   Libel    the  fcandal  of  feveral  ladies  unknown  ;  and  after  verdict  for  the 
fpe.tbidiy,    king,  judgment  was  arrefted,  becaufe  it  did  not  appear  who  the 
^"ercrr!"   P^'^^ons  reflefted  on  were.    SedperCur.  Admitting  that  an  inform- 
*9-  pl-  33-    ^tion  for  a  libel  may  be  improper,  yet  the  publication  of  this  pa- 
per is  defervedly  punifliable  in  an  information  for  a  mifdemeancr, 
and  that  of  the  higheft  kind  ;  fuch  fort  of  advertifements  necef- 
farily  tending  to  raife  tumults  and  diforders  among  the  people,  and 
inflame  them  with  an  univerfal  fpirit  of  barbarity  againd  a  whole 
body  of  men,  as  if  guilty   of   crimes  fcarcely    pra6licable,    and 
\{h)  As  to     wholly  incredible  ;  and  in  this  cafe  was  cited  the  cafe  of  The  King 
of'm^kb"  ■  ^^^  Franklin y  where,  though  only  the  word  Alini/fers  was  ufed  in 
the  aver-       the  libel,  yet,  by  fuitable  averments  (^)  in  the  information,   and 
ments,  fee     proof  made  of  them  to  the  jury,  they  found  thofe  minifters  to 
KornI*         ^^  miniftcrs  of  Hate  to  his  prefent  majefly,  and  the  defendant 
Cowp.671.]  guilty. 

4.  "Whether  any  Proceedings  in  a  Court  of  Juftice  will  amount  to 

a  Libel. 

Dyer, 285.  It  feems  to  be  clearly  agreed,  that  no  proceeding  in  a  regular 
Vdv'i^^'  ^0^^^*^  °^  juftice  will  make  the  complaint  amount  to  a  libel ;  for 
aBuif.  269.  it  would  be  a  great  difcouragement  to  fuitors  to  fubjedl  them  to 
Godb.  340.  publick  profecutions,  in  refpecl  of  their  applications  to  a  court  of 
jgg*"'  '*5*  juftice  ;  and  the  chief  intention  of  the  law  in  prohibiting  perfons 
Vent.  23.  to  revenge  themfelves  by  libels,  or  any  other  private  manner,  is  to 
Hawk.  p.c.  reftrain  them  from  endeavouring  to  make  themfelves  their  own 
*•  73-  5  •  judges,  and  to  oblige  them  to  refer  the  decifion  of  their  grievances 
to  thofe  whom  the  law  has  appointed  to  determine  them. 

6  ,        There. 


Therefore  k  hath  been  refolved,  that  no  falfe  or  fcandalous  (")  i  Ler* 
matter  contained  in  (a)  a  petition  to  a  committee  of  parliament,  ^^°' 
or  in  (b)  articles  of  the  peace  exhibited  to  juftices  of  peace,  are  2  Keb.  8*31, 
libellous.  (^)  4C0.  14,     I  Hawk.  p.  c.  c.  73.  §  8. 

[So,  where  a  charge  was,  that  the  defendant  in  a  certain  affi-  Aftiey  v. 
davit  before  the  court,  had  faid  that  the  plaintiff  in  a  former  ^  o""8ef 
affidavit  agaiuft  the  defendant  had  fworn  falfely;  the  court  held,  gi^, 
that  this  was  not  libellous  j  for  in  every  difpute  in  a  court  of 
juftice,  where  one  by  affidavit  charges  a  thing,  and  the  other  de- 
nies it,  the  charges  muft  be  contradiflory,  and  there   muft  be 
affirmation  of  falfehood ;   this  therefore  being  neceflary  in  the 
courfe  of  legal  proceeding,  no  adlion  will  lie  for  it.  j 

Alfo,  it  is  held,  that  no  prefentment  of  a  grand  jury  can  be  a  Moor,  627. 
libel,  not  only  becaufe  perfons  who  are  fuppoied  to  be  returned  Hawk.P.C. 
without  their  own  feeking,  and  are  fworn  to  adl  impartially,  (ball 
be  prefumed  to  have  proper  evidence  for  what  they  do,  but  alfo 
becaufe  it  would  be  of  the  utmoft  ill  confequence  any  way  to 
difcourage  them  from  making  their  inquiries  with  that  freedom 
and  readinefs  which  the  publick  good  requires. 

Alfo,  it  is  holden  by  feme,  that  no  want  of  jurifdi£lion  in  the  2  Keb.  832. 
court  to  which  fuch  a  complaint  fhall  be  exhibited  will  make  it  a  Ha°j.' p  q 
libel;  becaufe  the  miftake  of  the  court  is  not  imputable  to  the  c.  7j.'§8,* 
party,  but  his  counfel.     But  herein  it  is  faid  by  Hawkins^  that  if 
it  fhall  manifeftly  appear  from  the  whole   circumftances  of  the 
cafe,  that  a  profecution  is  entirely  falfe,  malicious,  and  ground- 
lefs,  and  commenced  not  with  a  defign  to  go  through  with  it,  but 
only  to  expofe   the  defendant's  character,   under  the   (hew  of  a  % 

legal  proceeding,  there  can  be  no.reafon  why  fuch  mockery  of 
publick  juftice  fliould  not  rather  aggravate  the  offence  than  make 
it  ceafe  to  be  one,  and  make  fuch  fcandal  a  good  ground  of  an 
indi£i:ment  at  the  fuit  of  the  king,  as  it  makes  the  malice  of  their 
proceeding  a  good  foundation  of  an  a£lion  on  the  cafe  at  the 
fuit  of  the  party,  whether  the  court  had  a  jurifdi£lion  of  the  caufe 
or  not. 

5.  Whether  any  Thing  of  this  Kind  can  be  juftlfied. 

It  feems  to  be  clearly  agreed,  that  in  an  indi£lment  or  criminal  5  Co.  125= 
profecution  for  a  libel  the  party  cannot  juftify  that  the  contents  ^°q].^|,^* 
thereof  are  true,  or  that  the  perfon  upon  whom  it  is  made  had  a  Hawk.F.Co 
bad  reputation ;  fince  the  greater  appearance  there  is  of  truth  in  c.73.  ^6. 
any  malicious  invedlive,  fo  much  the  more  provoking  it  is ;  for, 
as  my  Lord  Coke  obferves,  in  a  fettled  ft  ate  of  government  the 
party  grieved  ought  to  complain  for  every  injury  done  him,  in  the 
ordinary  courfe  of  law,  and  not  by  any  means  to  revenge  himfelf 
by  the  odious  courfe  of  libelling  or  otherwife. 

Alfo,  it  feems  now  fettled,  \hat  no  fcandal  In  writing  Is  any  TheKingv. 
more  juftlfiable  in  a  civil  a£lion  brought  by  the  party  to  vindicate  ^y,^^'"* 
the  injury  done  him,  than  in  an  indiclment  or  information  at  the  3  Geo.  2. 
fuit   of  the  crown ;  for'^thou;.;h  in  aclions  for  words,  the  law,  in  B.  R. 
through  compaffion,  admits  the  truth  of  the  charge  to  be  pleaded  ^qII^-J'[ 
9$  a  juftification,  yet  this  tendernefs  of  the  lav,'  is  not  to  be  ex-  caiefjrpub 

Q  g  4  tended 


45^ 


liOeL 


liftilng  a        tended  to  written  fcandal,   in  which  the  author  acls  with  more 

libel  on  Mr.  coolnefs  ;  and  deliberation  gives  the  fcandal  a  more  durable  ftamp, 

recorder' of    ^^^  propagates  it  widcr  and  farther;  wliereas  in  words  men  often 

Warwick,     in  a  heat  and  paihon  fay  things  which  they  are  afterwards  afhamed 

Str.  498.       jjf^  3,^j  though  they  feem  to  a£t  with  deliberation,  yet  the  fcandal 

fooner  dies   away,   and    is    forgotten  \    and   therefore  from    the 

greater  degree  of  mifchief  and  malice  attending  the   one  than 

the  other,  though  the  law  allows  the  party  to  juftify  in  an  a£lion 

for  words,  yet  it  doth  not  for  written  fcandal ;  from  whence  it 

follows,  that  the  only  favour  truth  affords  in  fach  a  cafe  is,  that 

it  may  be  fhewn  in  mitigation  of  damages  in  an  action,   and  of 

the  fine  upon  an  indi6tment  or  an  information. 

sWooddef.        [However,  it  is  advanced  in  a  very  ufeful  compilation  (^),  that 

l^^-  the  defendant  may  juilify  in  an  action  for  a  libel,  as  in  a  common 

W.  ?."$.' •     a£lion  of  (lander.     And  with  refpedl  to  libels  charging  a  man 

where  with  an  indi^Slable  offence,  it  feems  now  the  prevailing  doctrine, 

I  Saund.       ^j^^j.  ^j^g  defendant  may  plead  in  bar  the  truth  of  the  defamatory 

a  Burr.         paper  :  fuch  a  plea  was  allowed  on  demurrer  {b)  in  the  Common 

807.  are       Pleas ;  and  the  caufe  being  removed  into  the  King's  Bench,  that 

cited ;  but     court  revcrfcd  indeed  the  former  judgment,  on  account  of  the 

thoic  were  ... 

juftifications  plca's  being  too  general  and  indifcriminate  •,  but  no  notice  appears 
rather  from  to  have  been  taken  of  the  queftion  at  large,  except  that  one  of 
than"he'^°"'  *^^  learned  judges  remarked,  that  "  if  the  plaintiff  had  been  a 
truth,  of  the  **  common  fwindler,  (as  alleged,)  the  defendant  ought  to  have 
luppofed  «  indicted  him;  but  he  had  no  right  to  libel  him  in  that  way;" 
on*^  h\  -^  which  may  be  thought  to  give  fome  countenance  to  what  now  per- 
parliament-  haps  may  be  called  the  old  opinion.  Still  a  libel  may  be  very 
ary,  andthe  fcandalous,  and  very  pernicious  in  its  effe£ts,  without  charging 
dicial  pro"-"  ^^^  party  libelled  with  an  indi£table  offence.  In  that  pafe,  faith 
ceeding.  a  very  fcnfible  writer,  as  I  know  of  no  determination,  that  the 
So,  in  the  truth  of  the  libel  may  be  pleaded  in  juftification,  I  am  at  liberty 
i2.%.\c°  ^'^  obferve,  the  prevalence  of  fuch  an  opinion  would  not  be  very 
which  was      feafonablc,   nor   very  conducive  to  the   peace   and   welfare   of 

an  a£lioii  of    focietV. 
Jcandalum  ^ 

magnjtum  on  ihe  ftatute,  the  plea  was  a  relation  of  circumflances  to  extenuate  and  explain  the  fcandal, 
which  is  confideied  as  a  very  diftinft  defence  from  alleging  the  truth  of  it.  Poph.  67.  69.  2,  Mod, 
j66.     1  Fieem.  223.     (^)  J'Anfon  v.  Stewart,  i  Term  Rep.  748. 

In  an  indi£tment  or  information  for  a  libel,  where  iffue  is  joined 
on  not  guilty,  the  ftatute  of  32  G.  3.  c.  60.  declares  and  ena£ts, 
that  the  jurors  may  give  a  general  verdict  on  the  whole  matter, 
and  the  judge  fhall  not  require  them  to  find  the  defendant  guilty, 
merely  on  the  proof  of  publifhing,  and  on  the  fenfe  afcribed  to  the 
fuppofcd  libel  in  fuch  complaint  or  information.  But  the  ftatute 
does  not  exprefs  that  the  truth  of  the  fcandal  (hall  be  a  defence, 
and  is  wholly  filent  as  to  adtions  of  fcatidalum  magtiatum,  or  for 
3  libel.l 


(B)  Who  fhall  be  faid  a  Libeller  :  And  herein, 
I.  Who  fhall  be  faid  the  Author  or  Compofer  of  a  Libel. 

1  T  has  been  already  obferved,  that  a  libel  may  be  exprefled  not 
only  by  printing  or  writing,  but  alfo  by  figiis  or  pi£lures  ;  but 

it  feems  that  fome  of  thofe  ways  are  eflentially  necefTary  ;  and  it  is  9  Co,  59. 

'laid  down  in  Lamb's  cafe,  that   every  perfon  convi£led  of  a  Kbel  ?f°°|''^'^' 

jnuft  be  the  contriver,  procurer,  or  publifher  thereof. 

[If  a  defendant  has  owned  himfelf  to  be  author  of  a  book,  Rex  v. 

errors  of  the  prefs  and  final  I  variations  excepted^  it   is   fufficient   to  Hall,  iS^r. 

entitle  the  prolecutor  to  have  the  book  read,  and  the  defendant 

fhall  be  put  to  fhew,  that  there  were  material  variances.] 

It  hath  been  ftrongly  urged,  that  he  who  writes  a  libel,  di£l:ated  Carth,  405. 

by  another,  is  not  guilty  of  the  compofing  and  making  thereof,  l^l^'^fl' 

becaufe  it  appears  that  another  is  the  author  or  contriver:  but  Raym.'729! 

herein  the  court  held,   that  the  writing  being  the  effential  part  of  Saik.  281. 

a  libel,   the  reducing  it  into  writing,  in  the  firft  inftance,   was  a  f,     ; 

,  .  .  '-'  ^.,  .  .  Comb.  359. 

making,  and  differed  from  a  tranfcribing ;  and,  according  to  the  TheKin^y. 

report  of  this  cafe,  in  5  Mod.  it  was  held,  that  if  {a)  one  diftates,  P^ine. 

and  another  writes,  both  are  guilty  of  making  it,  for  he  fhews  his  calth"^  06 

approbation  of  what  he  writes.     So,  if  one  repeats,  another  writes  is  faid  that 

a  libel,  and  a  third  approves  what  is  written,  they  are  all  makers  liewhodic- 

of  it,  as  all  who  concur  and  aifent  to  the  doing  of  an  unlawful  belndiaed" 

a6t  are  guilty;  and  murdering  a  man's  reputation  by  a  libel,  may  for tliis libel, 

be  compared  to  murdering  a  man's  perfon,  in  which  all  who  are  i^^aufe  he 

prefent  and  encourage  the  a(ft  are  guilty,  though  the  wound  was  °t  aTdthat^ 

given  by  one  only.  therefore  if  the  writer  could  not,  the  crime  would  go  unpunifhed, 

Alfo,  It  hath  been  held,  that  tranfcribing  and  collefting  libel-  Carth.  407. 

Jous  matter  is  highly  criminal,  though  it  be  not  found  that  the  \^f^\^^'^' 

party  compofed  or  publlfhed  it;  for  his  having  it  in  rfiadinefs  for  Ld.R^aym!* 

that  purpofe  when  occafion  ferved,  or  its  falling  into  fuch  hands  414- 

after  his  death  as  may  publilh  it,  might  be  injurious  to  the  go-  ir.^°^.*^^' 

vernment*.  Bear—lM^t 

will  not  be  a  publication  of  a  libel,  if  he  takes  a  copy  of  it,  if  he  never  publilhes  it.  Com.  Dig.  tit. 
Libel,  (B.  2).  Though  he  takt;s  a  copy,  or  reads  it  by  command  of  his  father  or  mafter.  R,  Mo. 
213.  So,  if  a  man  delivers  by  miftake  a  paper  out  of  his  ftudy,  it  is  not  a  publication,  though  it  be  a 
libel.     R.   5  Mod.  167. 

It  is  faid  by  ii/o//,  Chief  Juftice,  that  when  a  libel  appears  zSalfc.  419. 

under  a  man's  hand-writing,  and  no  other  author  is  known,  he  ^^-  R*)""» 

is  taken  in  the  manner,  and  it  turns  the  proof  upon  him;  and  ^2  Mod. 

if  he  cannot  produce  the  compofer,  it  is  hard  to  find  that  he  is  220, 221. 
not  the  very  man. 

And  it  is  faid  to  have  been  refolved  by  the  court,  that  in  libels  aSalk.  419. 

making  is  the  genus,  compofing  or  contriving  is  one Jpecies,  writing  Ld.  Raym. 

a  (econd  Jpecies,  and  procuring  to  be  written  a  third  fpecies -.   and  i2;\iod.220. 
finding  a  man  guilty  of  writing  only,  is  finding  him  guilty  of  one 
fpecies  of  making. 

But  yet  in  fome  cafes  the  writing  of  a  libel  may  be  a  lawful  or  2Saik.4f8. 

innocent  aft,  as  bv  the  clerk  that  draws  the  indiftment,  or  by  a  ^<^- ^^^vm. 

student 


458 


Libtl 


i2Mod,2ao.  ftudent  who  takes  notes  of  it,  becaufe  it  Is  not  done  ad  infamiatn 
Conil''359'  of  the  party,  but,  abftractly  confidered,  the  writing  a  copy  of  a 
libel  is  writing  a  llbe],  becaufe  fuch  copy  contains  all  things  ne- 
cefiary  to  the  conftitution  of  a  libel,  viz.  the  fcandalous  matter, 
and  the  writing  :  and  it  has  the  fame  pernicious  confequence,  for 
it  perpetuates  the  memory  of  the  thing,  and  fonie  time  or  other 
comes  to  be  publiflied. 


9  Co.  59. 
Moor,  627. 
Hawk.  P.  C. 
c.  73.  §10. 
Fitz.  47. 


iiVin.  Abr. 
429.  pi.  5. 
The  King  v. 
Nutt,  Hil. 
2  G.  a.  fo 
ruled  on 
evidence  at 
Guilohall, 
ftr  Ray 


2.  Who  the  Publifher. 

It  feems  to  be  agreed,  that  not  only  he  who  publifhes  a  libel 
himfelf,  but  alfo  he  who  procures  another  to  do  it,  is  guilty  of  the 
publication ;  and  it  is  held  not  to  be  material,  whether  he  who 
difperfes  a  libel  knew  any  thing  of  the  contents  or  eftedls  of  it  or 
not,  for  that  nothing  would  be  more  eafy  than  to  publilh  the  molt 
virulent  papers  with  the  gi-eatelt  fecurity,  if  the  concealing  the 
purport  of  them  from  an  illiterate  publiflier  would  make  him  fafe 
in  difperfing  them. 

And  on  this  foundation  It  hath  been  conftantly  ruled  of  late, 
that  the  buying  of  a  book  or  paper,  containing  libellous  matter,  in 
a  bookfeller's  {hop,  is  fufBcient  evidence  to  charge  the  mailer  with 
t^e  publication,  although  it  does  not  appear  that  he  knew  of  any 
fuch  book  being  there,  or  what  the  contents  thereof  were  ;  and  it 
will  not  be  prefumed,  that  it  was  brought  and  fold  there  by  a 
ftranger  ;  but  the  mailer  mull,  if  he  fuggells  any  thing  of  this  kind 
TOond,  c.  J.  jj^  j^jg  excufe,  prove  it. 

Fitzgib.  47.  '  *■ 

Barnard.  K.  B.  306.  2  Sef.  Caf.  33.  pL  38.  [Rex  v.  Almon,  5  Burr.  2687.  Proof  that  the  de- 
fendant gave  a  bond  to  the  itamp-office  for  the  duties  on  the  advertilements  in  a  rjewfpaper  under  the 
ftatute  29  Geo.  3.  c.  50.  §  10.,  and  had  occafionally  applied  to  tlie  ftamp-office  refpetting  the  duties, 
was  holden  to  be  fufficient  evidence  of  his  being  the  publiflier.    4  Term  R^p.  126.] 

The  reading  of  a  libel  Ifi,  the  prefence  of  another  without  know- 
ing it  before  to  be  a  libel,  or  the  laughing  at  a .  libel  read  by 
another,  or  the  faying  that  fuch  a  libel  is  made  of  J.  S.y  whether 
fpoken  with  or  without  malice,  amounts  not  to  a  publication  of  it. 

Alfo,  it  is  held,  that  he  who  repeats  part  of  a  libel  in  merri- 
ment, without  any  malice  or  purpofe  of  defamation,  is  no  way 
punilbable  :  but  of  this  Haivkins  makes  a  doubt,  for  that  jells  of 
this  kind  are  not  to  be  endured,  and  the  injury  to  the  reputation 
of  the  party  grieved  is  no  way  leiTened  by  the  merriment  of  him 
who  makes  fo  light  of  it. 

But  it  feems  to  be  agreed,  if  he  who  hath  either  read  a  libel 
himfelf,  or  hath  heard  it  read  by  another,  do  afterwards  malicioufly 
read  or  repeat  any  part  of  it  in  the  prefence  of  others,  or  lend 
or  fnew  it  to  another,  he  is  guilty  of  an  unlawful  publication  of  it. 

It  is  faid  by  my  Lord  Cokcy  in  the  cafe  de  libellis  famofiSy  to  have 

been  refolved,  that  if  one  finds  a  libel,  (and.  would  keep  himfelf  out 

of  danger,)  if  it  be  compofed  againft  a  private  man,  the  finder  may 

either  burn  it,  or  prefently  [a]  deliver  it  to  a  magillrate  :  but  if  it 

concern  a  magiftrate,  ar  other  publick  perfon,  the  finder  ought 

prefently  to   deliver  it    to   a  magillrate,   to  the  intent  that  by 

examination   and  induflry  the    author   may  be   found  out  and 

punilhed. 

i*- chamber,  ar.d  that  the  bare  having  a  libel  in  one's  CUidody  was  AS  sfisa^S.    I  Vent.  31. 

.oBut 


9  Co.  59. 
Moor,  Si 3. 
Hawk.  P.C. 
C.73.   §13. 

Moor,  627. 
Hawk.  P.C. 
C.  73-  §  14- 


Moor,  813. 
9  Co.  59. 
HawkrP.C. 
c.73.  §  lo- 

5  Co.  125. 
J5Vin.  Abr. 
8S.pl.  3. 
(a)  But  it 
has  been 
ijnce  faiJ, 
that  the  not 
delivering  it 
to  a  magi- 
ilrate  was 
only  puni<h- 
ahle  in  the  £ 
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— .^ But  wJe  1  Salk.  413.     Carth.  409, 410.     12  MoJ.  azo.    Ld.  Raym.  417.  where  It  is  faid  ta 

fcs  evidence  of  his  being  the  author  or  publilhcr. 

It  feems  to  be  a  matter  of  doubt,  whether  the  fending  an  abufive  4  Inft.  180. 
letter,  filled  with  provoking  language,  to  another,  will  bear  an  tt^'^'^V'^** 
a£lion  as  for  ?.  libel,  becaufe  here  is  no  publication.     But  it  feems  ^i^'. 
to  be  clearly  agreed,  that  the  fending  fuch  letter,  without  other  pub-  12  Co.  34. 
lication,  is  an  offence  of  a  publick  nature,  and  punifhable  as  fuch,  ^"P^'  '36« 
inafmuch  as  it  tends  to  create  ill  blood,  and  caufes  a  difturbance  of  Mod.  58. 
the  publick  peace  ;  and  if  the  bare  making  of  a  libel  be  an  offence,  Sid.  444. 
whether  it  be  publifhed  or  not,  as  it  feemeth  to  be  holden,  furely  ^lo  ^^^* 
the  fending  of  it  to  the  party  reflefted  on  muft  be  a  much  greater  Keb.  931, 
crime.  ^^'"^-  ^^3-  P'-«' 

And  on  this  foundation  the  court  of  King's  Bench  granted  an  The  King  y. 
information  againft  a  perfon  for  fending  an  abufive  letter  to  Mr.  ?l'"'°''°"2h, 
Bernardi/fofJi  therein   calling  him  rafcal  and  fool;  although  he  cG.i.in 
fwore  that  he  wrote  this  to  the  party  himfelf,  and  never  made  it  B.  R, 
publick,  being  only  a  piece  of  private  refentment.     But  the  court  *  Bernard, 
held,  that  this  method  provoked  perfons  to  duelling;  that  the  2Kei.  58.* 
writing  and  fending  was  a  good  publication,  and  that  the  intent  pi.  2. 
of  the  party  fliall  not  be  explained  by  himfelf. 

If  one  deliver  a  paper  full  of  reflections  on  any  perfon,  in  nature  Sand.  133. 
of  a  petition  to  a  committee  of  parliament,  to  any  other  perfons  ]:?]•  ^4o« 
except  the  members  of  parliament,  he  may  be  punifhed  as  the  Keb.  832, 
publifher  of  a  libel,  in  refpedl  of  fuch  difperfing  thereof  among 
thofe  who  have  nothing  to  do  with  it. 

But  it  hath  been  held,  that  the  bare  printing  of  a  petition  to  a  Hawk.  p.c. 
committee  of  parliament,   (which  would  be  a  libel  againft  the  f*7V  ^'5- 
party  complained  of,  if  it  were  made  for  any  other  purpofe  than  as  thorities 
a  complaint  in  a  court  of  juftice,)  and  delivering  copies  thereof  to  fupra. 
the  members  of  the  committee,  fhall  not  be  looked  upon  as  the  pub-  ^'^'  Hardr. 
lication  of  a  libel,  inafmuch  as  it  is  juftified  by  the  order  and     ' 
courfe  of  proceedings  in  parliament,  whereof  the  king's  courts  will 
t?ke  judicial  notice. 

[If  a  man  fends  a  libel  to  London  to  be  publiflied,  it  is  his  a£l  Rex  v.Mid- 

in  London,  if  the  publication  be  there.]  dieton, 

:  '  ^  •'  1  Str.  77. 


(C)  The  Offenders  how  punifhed. 

"TPHERE  can  be  no  doubt  but  that  a  perfon  who  writes  or  Cro.  Car. 
•■'    publifhes  a  libel  is  fubiedl  to  the  action  *  of  the  party  injured,  ^75—*  ^j» 

1-    1      I  n     ^■t  \      ^  1  11         1      •  •  r>      1  an  adtion  for 

m  which  damages  (hall  be  recovered  ;  and  that  being  convicted  on  a  libei,  it 

an  indictment  or  information,  he  (hall  pay  fuch  fine,  and  alfo  fuffer  rnuft  be  laid 

fuch  corporal  punifhment,  as  to  the  court  in  difcretion  (hall  feem  toi^e^ofand 

proper,  according  to  the  heinoufnefs  of  the  crime,  and  the  cir-  the  plaintiff. 

cumftances  of  the  offender  f .  Lowfieid  v. 

Bancroit, 
P.  5  Geo.  2.     Stra.  934.  -j-  A  libeller  may  be  fined  and  bound  to  his  good  behaviour,  on  his  con* 

fe/Tion  in  court.     Rex  v."  Middleton,  9  Geo.  Fort.  201 At  common  law,  on  convi£tion  upon  in» 

diftment,  he  may   be  fined  and   imprifoned,   according   to  the  nature    of  the  offence.       5  Co.  jZj. 
3  Ir.ft.  J74.     Cro.  Car.  175.  504.— Or  may  be  put  in  the  piliory,     5  Co,  125.  b. 
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%imitation  of  :artton0. 


(A)  Of  the  Limitation  of  Adions  at  Common 
Law,  and  before  the  Statute  32  //.  8.  c.  2. 

(B)  Of  the  Limitation  of  Real  Adions  purfuant  to 
32  H,  8.  c.  2.  and  21  Jac.  i.  c.  16. 

(C)  Of  the  Limitation  of  Time  in  regard  to  Adions 
on  Penal  Statutes. 

(D)  Of  the  Limitation  of  Time  in  regard  to  Per- 
fonal  Adions,  purfuant  to  the  21  yac.  i.  c.16.1 
And  herein, 

1.  Of  Aftions  of  Aflault  and  Battery, 

2.  Of  A£lions  of  Slander. 

3.  Of  Actions  arifing  upon  Contract  and  founded  in  vialefido  : 
And  herein, 

1.  Ofivhat  Nature  or  Degree  the  ASiion  mujl  be  Jo  as  to  he 
barred  by  the  Statute. 

2.  Whether  a  Triijl  or  Equitable  Demand  be   ivitkin    the 
Statute. 

3.  At  what  Time  the  Right  of  ABionJhall  be  faid  to  have  ac- 
crued, before  which  the  Statute  can  be  no  Bar. 

4.  Tn  what  Court  the  Demand  muJl  be  tnadey  or  what  Courts 
are  bound  by  the  Statute. 

(E)  Of  the  Exceptions  in  the  Statute  21  yac.  i. 
c.  16.  and  what  will  fave  a  Bar  thereof:  And 
herein, 

1.  "What  A£lIons  are  within  the  Savings  of  the  Statutes^ 

2.  Of  the  Exception  In  relation  to  Infants,  ifi'c. 

3.  Of  the  Exception  in  relation  to  Accounts  between  Mer- 
chants. 

4.  Of  the  Exception  with  relation  to  Perfons  beyond  Sea, 

5.  Where  no  Executor  or  Adminiftrator  to  fue  or  be  fued, 

6.  Where  no  Jurifdidlion  to  fue  in,  or  where  hindered  by 
fome  Authority. 

7.  Where 
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*].  Where  the  fuing  out  a  "Writ  will  fave  the  Bar  of  the 

Statute. 
8.  Where  a  Debt  barred  by  the  Statute  fliall  be  faid  to  be 

revived. 

(F)  Of  the  Manner  of  pleading,  and  taking  Ad- 
vantage of  the  Statute  of  Limitations. 


tA) 


Of  the   Limitation   of   Adions  at  Common 
Law,  and  before  the  Statute  32  H.  8.  c.  2. 


iT  feems  that  by  the  common  law  there  was  no  ftated  or  fixed  {a)  B/aft, 
-*■   time  as  to  the  bringing  of  actions;  for  though  it  be  faid  by  ^'^-^-foi. 
{a)  Bra5lony  that  omites  acilones  in  miindo  infra  certa  tempora  limita-  (^)2inftQi;. 
tionem  hahent ;  yet  my  Lord  Coke  (^)  fays,  that  the  limitation  of  Co.  Lit.115. 
aftions  was  by  force  of  divers  a6ls  of  parliament;  alfo,  fays  he,  4C0.  io,ir. 
this  general  pofiticn  of  Bra5lon\  admitted  of  feveral  exceptions. 

Bbt  we  find  that  by  the  ancient  law  there  was  a  ftated  time  Spelm. 
for  the  heir  of  the  tenant  to  claim  after  the  death  of  his  anceftor,  *^'°^'  3^* 
elfe  he  loft  his  land,  according  to  the  feudal  text,  Prxtereaf,  quis 
infeiidatus  major  qiiaiuordecim  annis^  fua  incuria^  vel  negUgentia^  per 
ann.  ^  diem  Jieterit,   quod  feudi  invejiituram  a  propria  domino  non 
petierity  tranfaclo  hoc  f patio  ^  feudum  amittat  isf  ad  dominum  rede  at. 

The  fixing  upon  this  period  of  a  year  and  a  day,  upon  feveral  Spelm. 
other  occafions,  feems  to  have  been  deduced  from  this  ancient  9i°?^' """"" 
rule,  and  on  this  occafion  was  pitched  upon,  becaufe  the  fervices  ,,,  '"  ^^* 
appointed  feem  to  be  annually  computed ;  and  therefore  the  feud 
was  ordered  to  be  taken  up  within  fuch  time  as  fuch  annual  fer- 
vices became  due,  elfe  it  was  loft  and  returned  to  the  lord.  The 
fame  time  that  was  appointed  to  the  tenant  to  claim  from  the 
lord,  was  alfo  appointed  to  make  his  claim  upon  any  difleifor  ; 
and  if  no  fuch  claim  was  made,  the  difleifor,  dying  feifed,  caft 
the  right  of  pofleflion  upon  the  heir.  And  this  was  to  keep  the 
fame  uniformity  of  time  through  the  law ;  as  alfo  that  the  lord 
might  be  at  a  certainty  who  he  might  take  for  his  tenant,  and  ad- 
mit upon  every  defcent;  and  fince  the  heir  of  the  tenant  anciently 
loft  the  whole  land,  in  cafe  he  did  not  take  it  up  within  time,  it 
was  fit  the  tenant  fhould  lofe  the  right  of  pofl'effion  in  cafe  he  did 
not  claim  within  the  fame  time  upon  the  difleifor,  that  the  heir 
of  fuch  difl^eifor  might  be  in  peace,  in  cafe  the  perfon  that  had 
right  did  not  make  his  claim  upon  him,  and  that  from  thenceforth 
tlie  lord  mi'iiht  receive  him  into  his  feud;  and  as  upon  the  ancient 
phn  of  the  feudal  conftitution,  if  the  heir  did  not  take  up  the 
feud  within  a  year  and  a  day,  a  defertion  and  dereliction  was  pre- 
fumed  ;  fo  alfo,  if  the  difleifee  did  not  claim  within  the  fame  time, 
the  right  of  poiTeflion  was  relin^iuiftied. 

Before 
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Bui  for  the        Before  the  32  H.  8.  c.  2.  certain  remarkable  periods  were  fixed 

ancient  ii-      upofj,  within  which  the  titles  upon  which  men  defigned  to  be  re- 

tiideCo.Llt.  lieved  mud  have  accrued  :  thus  in  the  time  of  H.  3.  by  the  ftatute 

J14.  b.         of  Alertot:,  c.  8.    the  limitation  in   a   writ  of  right  which  was 

''5'*-         then  from  the  time  of  King  Henry  i.  by  that  (latute  is  reduced 

gc,  to  the  time  of  King  Henry  2.  i  and  as  to  aflifes  oiMortdaunceJIor,  they 

aRoll.  Abr.  -were  thereby  reduced  from  the  lad  return  of  King  John  out  of 

H'ft   ^c'Y  ^'■''^''"^j  which  was  \l  Johann'is :   and    alTifes  of  novel  dijfcifin^  a 

Law,  122.     prima  transfretatione  regis  in  Normaniam,  which  was  5  Hen^  3.  and 

aKeb.  45.    which  before  that  had  been  pcjl  ultimum  reditum  Henric.  3.  de 

Britannia;  and  this  limitation  was  alfo  afterwards  by  the  flatutes 

Wejlm.  I.   c.  39.    and   Wejlm.  2.   c.  46.   reduced  to   a  narrower 

compafs,  the  writ  of  right  being  limited  to  the  firft  coronation  of 

Rich.  1. 

(B)  Of  the  Limitation  of  Real  Adions  purfuant  to 
32  iJ.  8.  c.  2.  and  21  Jac.  i.  f.  16. 

ilnft.gj.  'TPHE  limitations  above-mentioned  being,  as  hath  been  remarked, 
■*■  fet  periods,  in  procefs  of  time,  of  neceflity  grew  too  large  ; 
whereby,  as  my  Lord  Coke  obferves,  many  fuits,  troubles,  and  in- 
conveniencies  did  arife ;  and  therefore  a  more  direct  and  commo- 
dious courfe  was  taken,  which  was  to  endure  for  ever,  and  calcu- 
lated  fo  to  impofe  diligence  on,  and  vigilancy  in  him  that  was  to 
bring  his  action,  fo  that  by  one  conftant  law  certain  limitations 
might  ferve  both  for  the  time  prefent  and  for  all  times  to  come- 

And  this  was  efFeftedby  32  H.  8.  c.  2.  by  which  it  is  enaded, 
"  That  no  perfon  fliall  from  henceforth  fue,  have,  or  maintain 
**  any  writ  of  right,  or  make  any  prefcription^  title,  or  claim  to  or 
*'  for  any  manors,  lands,  tenements,  rents,  annuities,  commons, 
**  penfions,  portions,  corodies,  or  other  hereditaments  of  the 
**  poflefTion  of  his  or  their  anceftor  or  predeceflbr,  and  declare 
"  and  allege  any  further  feifin  or  pofleffion  of  his  or  their  anceftor 
*'  or  predecefTor,  but  only  of  the  feifin  or  pofleffion  of  his  anceftor 
**  or  predeceflbr,  which  hath  been,  or  now  is,  or  fliall  be  feifed 
**  of  the  faid  manors,  lands,  tenements,  rents,  annuities,  com- 
"  mons,  penfions,  portions,  corodies,  or  other  hereditaments^ 
**  within  three/core  years  next  before  the  tejle  of  the  fame  writ,  or 
**  next  before  the  faid  prefcription,  title,  or  claim,  fo  hereafter  to 
**  be  fued,  commenced,  brought,  made,  or  had." 

And  it  is  further  enabled  by  the  faid  ftatute,  §  2.  *'  That  no 
**  manner  of  perfon  fliall  fue,  have,  or  maintain  any  ajftfe  of  Mort- 
"■  *'  dauncejlor,  cofenage,  ayle,  vvrit  of  entry  upon  difleifin  done  to 

"  any  of  his  anceftors  or  predecefibrs,  or  any  other  aBion pojfejfory 
*'  upon  the  pofleffion  of  any  of  his  anceftors  or  predeceflors,  for 
"  any  manors,  lands,  tenements,  or  other  hereditaments,  of  any 
"  further  feifin  or  polfeffion  of  his  or  their  anceftor  or  prede- 
**  ceflbr,  but  only  of  the  feifin  or  pofl^effion  of  his  or  their  anceftor 
**  or  predeceflbr,  which  was  or  hereafter  fliall  be  feifed  of  the 
"  fame  manors,  lands,  tenements,  or  other  hereditaments,  within 
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««  fift^  years  next  before  the  tejle  of  the  original  of  the  fame  writ 
*f  hereafter  to  be  brought." 

And  it  is  further  ena£led,  by  §  3.  of  the  faid  ftatute,  «  That  no 
"  perfon  (hall  fue,  have,  or  maintain  any  aSi'ion  for  any  manors, 
*'  lands,  tenements,  or  other  hereditaments,  of  or  upon  his  or 
*'  ^Qix  own  fe'ifin  or  pojfejjlon  t\\tr^\ny  above  thirty  years  next  be- 
"  fore  the  teJle  of  the  original  of  the  fame  writ  hereafter  to  be 
*'  brought." 

And  further,  by  §  4.  "  That  no  perfon  (hall  hereafter  make 
**  any  avowry  or  cognizance  for  any  rent,  fuit,  or  fervice,  and  allege  _ 
"  any  feifin  of  any  rent,  fuit,  or  fervice,  in  the  fame  avowry  or 
**  cognizance  in  the  pofienion  of  any  other,  whofe  eftate  he  fhall 
•*  pretend  or  claim  to  have,  above  fifty  years  next  before  the 
*'  making  of  the  faid  avowry  or  cognizance." 

And  it  is  further  enaded  by  the  faid  ftatute,  §  5.  "  That  all 
"  formedons  in  reverter ,  for medons  in  remainder^  2iX\difcire facias  up- 
*'  on  fines  of  any  manors,  lands,  tenements,  or  other  heredita- 
"  ments,  at  any  time  hereafter  to  be  fued,  (hall  be  fued  and  taken 
**  within^^;?  years  next  after  the  title  and  caufe  of  a6lion  fallen, 
*'  and  at  no  time  after  the  fifty  years  pafled." 

Alfo  by  the  faid  ftatute,  §  6.  it  is  enadled,  "  That  if  any  per-  {a)  In  8  Co. 
"  fon  do  fue  any  of  the  faid  actions  or  writs  for  any  manors,  ^^'  ^*^^  *** 

J  111-  1  tuceis  re- 

*'  lands,  tenements,  or  other  hereditaments,  or  make  any  avowry,  cited  thus: 
"  cognizance,  prefcription,  title  or  claim,  of  or  for  any  rent,  That  no  per- 
"  fuit,  fervice,  or  other  hereditaments,  and  cannot  prove  that  he  f°"  °1''.T" 
"  or  they,  or  his  or  their  anceftors  or  predecenors,  were  in  actual  hereafter 
*'  poftellion  or  feifin  of  and  in  the  fame  manors,  lands,  tenements,  ^^^^  anj 
"  rents,  fuits,  fervices,  annuities,  commons,  penfions,  portions,  conuftnce 
**  corodies,  or  other  hereditaments,  at  any  time  or  times  (a)  with-  for  any  rent, 
"  in  the  years  before  limited  and  appointed  in  this  prefent  aft,  f"^it>_or  fer- 
**  and  in  manner  and  form  as  is  aforefaid,  if  the  fame  be  traverfed  fame'avowry 
*'  or  denied  by  the  party,  plaintiff,  demandant,  or  avowant,  or  by  or  conu- 
"  the  party,  tenant,  or  defendant;  that  then,  and  after  fuch  trial  'ance, 'm  the 
*'  therein  had,   all  and  every  fuch  perfon  and  perfons,   and  their  ^"^  or\heir 
*'  heirs,  ihall  from  thenceforth  be  utterly  barred  for  ever  of  all  anceftoror 
*'  and  every  the  faid  writs,  a£lions,  avowries,  cognizance,  pre-  F^'^eceffo''* 
*'  fcription,  title,  or  claim  hereafter  to  be  fued,  had  or  made,  of  j-f^y  yg^j.^ 
**  and  for  the  fame  manors,  lands,  tenements,  hereditaments,  or  next  before 
**  other  the  premifes,  or  any  part  of  the  fame,  for  the  which  the  the  nnaking 

-,    -.  ^ .  ^  .'  ■'   ^  .  '         .      .  .  ,  of  the  f^id 

**  lame  action,  writ,  avov/ry,  cognizance,  prelcnption,  title  or  avowry  or 
**  claim,  hereafter  fhall  be  at  any  time  had,  fued,  or  made."  conufance. 

[And  fait  is 
in  Comyns'  Digeft,  tit.  Temps,  (G.  3).    But  Mr.  Reeves  ftates  it  to  hz  fifty  years.     4.  Vol.  268.  j 

Note — This  ftatute  hath  the  ufual  favings  for  infants,  feme  co- 
verts, perfons  in  prlfoil^  and  beyond  fea. 

In  the  conftruclion  of  this  ftatute  it  hath  been  holden. 
That  in  a  {b)  formedon  in  reverter  or  remainder,  or  on  zfcire  Dyer,  315. 
facias  on  a  fine  of  fuch  nature,  the  demandant  need  not  mention  ''•  P'-  '?^- 
the  ftatute  in  order  to  m?.ke  out  his  title,  but  the  tenant,  if  he  avow.^y  f|^r 
■Would  take  advantage  of  it,  muft  plead  i:.        reut.  Moor,  31.  p;.  102.    Rrii.  ii;p.  50. 

"       It 


4^4 
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4  Co.  8,  It  hath  been  held,  that  this  ftatute,  being  in  reftraint  of  thlS 

And.  1 6.      common  law,  ought  to  be  conftrued  ftridly;  and  that  therefore 

Lit.  Rep.        .  '         o  ,f/-,,v*  rr     • 

342.  It  does  not  e.xtend  to  a  jormedon  in  dtjce/iaer  (oj  ,  cejjavit,    nor 

(a)  Not  to  a  refcous. 

{(Jpivit  for 

two  reafons.      I.  Becaufe  this  writ  is  not  ccmprifed  within  the  ftatute.     r..  Pecaufe  the  feifin  of  fervicea 

is  not  material  nor  travcrl'able  in  this  writ.     Moor,  44..  pi.  135 Whether  it  extends  to  a  penfion  in 

the  fpiritual  court,  -vidi  3  Keb.  366.  392.     Vent.  265. *  See  infra,  the  ftatute  of  21  Jac.  i.  c.  16. 

8  Co.  64- b.  li  A.  by  deed  indented,  make  a  feoffment  in  fee  to  B.  and  his 

rTt^^'^^d'^  heirs,  rendering  lo s. per  ami.  to  A.  and  his  heirs,  of  which  rent 

judged.    "  ■^'  or  his  heirs  have  not  been  feifed  within  forty  years,  yet   the 

Brovvnl.169.  heirs  of  A.  may  diftrain,  ^t-.,  for  the  llatute  muit  be  intended  in 

S.  c.  [Mo.  ^^^j^  cafes  [b]  only  where  before  tlie   ftatute  the    avowant  was 

-According  obliged  to  allege  a  feifm  ;  and   that  was,  where  the  feifin  was  fo 

to  Sir  w.  material,  and  of  fuch  force,  that  though  it  was  by  encroachment, 

Jones,  I  IS  ■    j.Q^ij  j^Qf  {jg  avoided  in  an  avowry. 

exemption       J  J 

of  rent  fliould  be  underftood  with  this  qualification  ;  that  the  certainty  of  the  rent  (hould  appear  in  the 
deed  ;  becaufe  otherwife  the  quantum  or  quality  of  the  rent  is  no  rtiore  alcertained  by  the  deed,  than  if  theie 
was  not  one  exifting.  Therefore  if  the  rent  is  crfeatcd  by  reference  to  fomeihing  out  of  the  deed,  as  by 
referving  fuch  rent  as  the  perfon  referving  pays  over,  without  exprefiing  what  that  is,  and  the  latter  rent 
nothavlng  commenced  by  deed  is  one,  of  which  feifin  is  the  proper  proof;  in  fuch  a  cafe,  feifin,  as  Sir  W. 
Jones  thought,   is  equally  requifite  to   both   rents,  and,  confequently,  both  ought  to  be  equally  deemeci 

within  the  limitation  of  this  ftatute.     Sir  W.  Jon.  2.38.] {b)  So,  this  ftatute  extends  not  to  a  new 

rent  created  by  aft  of  parliament.     Cro.  Car.  80,  81.  214.     Lit.  Rep.  42.     Hetl.  28.  36.     Jon.  233. 

2Vern.255.  To  a  bill  in  Chancery,  to  be  relieved  touching  a  rent  charged 
Collins  and  ^pQi^  lands  by  a  will,  the  defendant  pleaded  the  ftatute  of  limita- 
tions, and  that  there  had  been  no  demand  or  payment  in  forty 
years ;  and  it  was  held,  that  this  ftatute  concerns  only  cuftomary 
rents  between  lord  and  tenant,  and  not  any  rent  that  commences 
by  grant,  or  whereof  the  commencement  may  be  ftiewn. 
Co.  Lit.  The  ftatute  does  not  extend  to  the  fervices  of  [c)  efcuage,  ho- 

"5-^*-  mage,  and  fealty,  for  a  man  may  live  above  the  time  limited  by 
4  Co.  10.*  the  a£l  j  neither  doth  it  extend  to  any  other  fervice  which  by 
Bevii's  cafe,  common  pofiibility  may  not  happen  or  become  due  within  fixty 

8  Co.  65.      years    ^g,  to  cover  the  hall  of  the  lord,  or  to  attend  the  lord  in 

9  Co.  36.      I        »      »  > 
4  Lev.  21.     the  war,  iSc. 

(c)Buc  although  homage,  feaky,  and  efcuage  be  out  of  the  ftatute  32  H.  8.  c.  2.  yet  are  they  within 
the  ancient  ftatute.     2  Inft.  56. 

ainft, 96.         And  where  the  tenure  is  by  homage,  fealty,  and  efcuage  incer- 

4C0.  8.  b.  fjjjj^^  jjj^j  ^y  fyjj.  pf  court  or  rent,  or  any  other  annual  fervice, 

Hutt.  52.  the   feifin  of  the  fuit  or  rent,  or  any  other  annual  fervice,  is 

2  Roll.  Rep.  a  {d)  good  feifin  of  the  homage,  fealty,  or  efcuage,  or  other  acci- 

ld\Th  dental  fervices,  as  was  wardftiip,  heriot  fervice,  or  the  like. 

feifin  of  a  fuperior  fervice  is  a  feifin  of  all  inferior  fervices  which  are  incident  thereto.  4  Co.  8.  b.  ■ 
So,  feifin  of  fealty  is  a  fufficient  feifin  of  homage  and  efcuage  ;  for  when  the  tenant  does  fealty,  he  fwears 
to  do  all  other  fervices.  4  Co.  8.  a So,  feifin  of  homage  is  a  feifi^of  all  other  fervices,  as  well  in- 
ferior as  fuperior,  becaufe  in  the  doing  thereof  the  tenant  takes  upon  himfclf  todo  all  fervices.  4  Co.  S. 
But  feifin  of  one  annual  fervice  is  no  feifin  of  another  annual  fervice  j  for  in  that  cafe  it  is  the  folly 
of  the  lord,  if  he  hath  not  an  aftual  feifin  of  the  other  fervice  itfelf,  when  it  becomes  duft  yearly. 
4  Co.  9.  a. 

[This  fta-  By  the  I  Mar.  c.  5.  it  is  enabled,  "  That  the  32  H.  8.  c.  2.  fhal! 
tute,fofaras  «  j^qj  extend  to  any  writ  of  right  of  advowfon,  quare  impedity  or 
"fw'ffwtis     "  ^^Mq  oi  darrein  preferttmentj  i\or  jure  patronatus^  nor  to  any  writ 

«  of 
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•*  of  right  of  ward,  writ  of  ravifhment  of  ward  for  the  wardflilp  no  longer  of 

**  of  the  body,  or  for  the  wardfliip  of  any  caftles,  honours,  ma-  f"y  v'*' 

^*  nors,  lands,  tenements,  or  hereditaments  holden  by  knight's-  gfted  by  7th 

*'  fervice,  but  that  fach  fuits  may  be  brought  as  before  the  male-  Ann.  c.  x8. 

«  ing  the  faid  aa."  '"l"' "". 

o  ufurpation 

Ih.ill  difplace  the  eftace  of  the  patron,  and  that  he  may  prefent  on  the  next  avoidance,  as  IT  there  had  not 
been  any  ufurpation  ;  which  provifion,  in  efieft,  takes  away  all  limitations  of  fuits  about  the  right  of 
patrona^'e.] 

By  the  21  jac.  i,  c.  16.  for  quieting  men's  eftates,  and  avoid- 
ing fuits,  it  is  ena(Sled,  "  That  all  writs  oi  forme  don  in  cfe- 
*'  fcendevy  formedon  in  remainder,  and  formedon  in  reverter,  at 
**  any  time  hereafter  to  be  fued  or  brought  of  or  for  any  ma- 
"  hors,  lands,  tenements,  or  hereditaments,  whereunto  any  per- 
*'  fon  or  perfons  now  hath  or  have  any  title,  or  caufe  to  have  or 
"  purfue  any  fuch  writ,  (hall  be  fued  and  taken  within  twenty 
"years  next  after  the  end  of  this  prefent  felhon  of  parliament; 
**  and  after  the  faid  twenty  years  expired,  no  perfon  or  perfons, 
*^  or  any  of  their  heirs,  (haU  have  or  maintain  any  fuch  writ  of 
**  or  for  any  of  the  faid  manors,  lands,  tenements,  or  heredita- 
**  ments;  and  that  all  writs  o(  formedon  in  defcender,  formedon  in 
**  remainder^  formedon  in  reverter,  of  any  manors,  lands,  tene- 
*'  ments,  or  other  hereditaments  whatfoever,  at  any  time  here- 
**  after  to  be  fued  or  brought  by  occafion  or  means  of  any  title, 
**  or  caufe  hereafter  happening,  (hall  be  fued  and  taken  within 
**  twenty  years  next  after  the  title  and  caufe  of  adtion  firfl  de- 
*'  fcended  or  fallen,  and  at  no  time  after  the  faid  twenty  years ; 
**  and  that  no  perfon  or  perfons  that  now  hath  any  right  or  title  of 
"  entry  into  any  manors,  lands,  tenements,  or  hereditaments, 
**  now  held  from  him  or  them,  fhall  thereinto  enter,  but  within 
**  twenty  years  next  after  the  end  of  this  prefent  feflion  of  parlia- 
-**  ment,  or  within  tiueny  years  next  after  any  other  title  of  entry 
**  accrued ;  and  that  no  perfon  or  perfons  fliall  at  any  time  here- 
**  after  make  any  entry  into  any  lands,  tenements,  or  heredita- 
*'  ments,  but  within  twenty  years  next  after  his  or  their  right  or 
"  title,  which  (hall  hereafter  firft  defcenn  or  accrue  to  the  fame  ; 
"  and  in  default  thereof,  fuch  perfons  fo  not  entering,  and  their 
«*  heirs,  fliall  be  utterly  excluded  and  difabled  from  fuch  entry 
**  after  to  be  made ;  any  former  law,  i^'c. 

"  Provided,  That  if  any  perfon  or  perfons  that  is  or  (hall  be 
**  entitled  to  fuch  writ  or  writs,  or  that  hath  or  (hall  have  fuch 
"  right  or  title  of  entry,  be  or  (hall  be,  at  the  time  of  the  faid 
**  right  or  title  firft  defcended,  accrued,  come,  or  fallen,  wichin 
**  the  age  of  one-and-twenty  years,  feme  covert,  non  compos  mentis, 
**  imprifoned,  or  beyond  the  fetis ;  that  then  fuch  perfon  and  per- 
**  fons,  and  his,  her,  and  their  heir  and  heirs,  fliallor  may,notwith- 
<*  (landing  the  faid  twenty  years  be  expired,  bring  his  or  her  a£lion, 
**  or  make  his  or  her  entry,  as  he  or  (he  might  have  done  before  this 
"  a£l,  fo  as  fuch  perfon  and  perfons,  or  his,  her,  or  their  heir  and 
**  heirs,  (liall  within  ten  years  next  after  his,  her,  and  their  full  age> 
**  difcoverture,  coming  of  found  mind,  enlargement  out  of  prifon, 
*«  or  coming  into  this  realm,  or  death,  take  beneiit  of  and  fue 
**  forth  the  fame,  and  at  no  time  after  the  faid  ten  years." 

Vol.  IV.  Hh  In 
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In  the  coiiftruclion  of  this  ftatute  it  hath  been  hokicn. 

That  the  poiTcfhon  of  one  joint-tenant  is  the  pofleflion  of  th'5 

Other,  fo  far  as  to  prevent  this  ftatute. 

That  a  {a)  claim  or  entry  to  prevent  the  ftatute  of  limitations 

muft  be  upon  the  land,  unlefs  there  be  fome  fpecial  teafon  to  the 

contrary. 

c.  i6.  upon  fuch  claim  or  entry,  an  aftion  muft  be  commenced  within  One  year  next  after  the  making  of 
fuch  entry  and  claim,  and  proftcuted  with  eftsft,  othcrwife  of  no  force  to  avoid  the  ftatute. 

That  if  a  perfon  be  barred  of  his  forkedofi,  he  is  hot  thereby 
hindered  to  purfue  his  right  of  entry  which  afterwards  accrued 
to  him,  no  more  than  a  perfon,  who  has  feveral  remedies,  and 
difchairges  one  of  them,  is  excluded  thereby  from  purfuing  the 
others. 

If  y/.  has  had  poflefTion  of  lands  for  tweftty  years  without  in^ 
terruption,  and  then  B.  gets  poflellion,  lipon  which  j4.  is  put  to 
his  eje<ftment  -,  though  A.  is  plaintiff,  yet  the  pofleflion  of  twenty 
years  ftiall  be  a  good  title  in  him,  as  if  he  had  ftill  been  in  pof- 
feflion  i  becaufe  a  pofleflion  for  twenty  years  is  like  a  defcent 
which  tolls  entry,  and  gives  a  right  of  pofl'eflioh,  which  is  fuffi- 
cient  to  maintain  an  eje£lment. 

That  if  one  tenant  in  common  receives  the  whole  profits  for 
twenty  years,  or  more,  yet  this  does  not  bar  his  companion  -,  for 
the  ftatute  of  limitations  never  runs  againft  a  man  but  where  he 
Is  actually  oufted  or  difleifed. 

It  has  been  ruled  that  copyholds  are  v/ithin  the  ftatute  of 
limitations,  becaufe  an  a£l  made  for  the  prefervation  of  the 
publick  quiet,  aild  no  ways  tending  to  the  prejudice  of  the  lord 
br  tenant. 

But  ecclefiaftical  perfons  afe  not  bound  by  any  of  the  ftatutes  of 
limitations,  becaufe  it  would  be  a  fide-wind  to  evade  the  ftatutes 
■made  to  prohibit  their  alienations. 

[In  the  year  1772,  an  attempt  \Vas  made  to  limit  the  claims  of 
the  church  ;  but  happily  failed. 

Neither  was  the  cfowrt  bound  by  any  of  thefe  ftattites,  the  an- 
cient doclrine  being  uullinii  tewpus  occurrlt  regi.  But  by  a  late  fta- 
tute, the  crown  is  barred  from  recovering  any  eftate  or  heredita- 
ments, (othelr  than  liberties  or  franchifes,)  where  the  title  did  not 
firft  accrue  within  the  laft  fi.xty  years.] 


Saik.  255. 
pl.  19. 

Salk.  285; 
pi.  19. 
{a)  And  by 
4&.-5  Ann 


Lutw. 7S1. 
Hunt  and 
Bourn.  Salic. 
339.  pi.  i. 
2  Salk.  422. 
pi.  7.  S.  C. 

2  S«lk.  421. 

pi.  5.  faid  to 
have  been 
twice  fo 
ruled  bjr 
Holt. 


Salk.  423. 
pi.  10. 


Meori4io. 


Comp.  In- 
cvmb.  429. 


9  Geo.  ■5. 
c.  16.   §  I. 


(C)  Of  the  Limitation  of  Time  in  regard  to  Adions 
on  Penal  Statutes, 

AH  popular  "dY  the  31  Eliz.  c.  5.  §  5.  it  is  cnaQed,  "  That  all  anions,  fuits, 
^  '*  bills,  indi(flments,  or  informations,  which  (hall  be  brought 
**  for  any  forfeiture  upon  any  ftatute  penal,  made  or  to  be  made^ 
*<  whereby  the  forfeiture  is  or  fliall  be  limited  to  the  queen^  her 
"  heirs  and  fucceflbrs  o«/v,  ftiall  be  brought  within  tivo  years  after 
*'  the  ofi^encc  committed,  and  not  after  two  years ;  and  that  all 
*«  aftions,  fiiits,  bills,  or  informations,  which  fhall  be  brought 
«  for  any  forfeiture  upon  any  penal  ftatute,  made  or  to  be  made^ 
14  "  except 


a^iions  weie 
limited  to  a 
certa'n  time 
by7H.  8, 
c.  3.  which 
is  repealed 
by  this  fta- 
tute. 


Ifmitation  of  ^ftfons?,  467 

**  except  the  ftatute  of  tillage,  the  benefit  and  fuit  whereof  is  or 
•*  (hall  be  by  the  faid  (latute  limited  to  the  queen,  her  heirs  or 
**  fucceflbrs,  and  to  any  other  that  JJjall  profecttte  in  that  behalf, 
**  fiiall  be  brought  by  any  perfon  that  may  lawfully  fue  for  the 
"^  fame  within  oixe  year  next  after  the  offence  committed ;  and  In 
**  default  of  fuch  purfuit,  that  then  the  fame  fhall  be  brought  for 
**  the  queen's  majedy,  her  heirs  or  fucceflbrs,  any  time  within 
**  the  tivo  years  after  that  year  ended ;  and  if  any  a(£lion,  fuit,  bill, 
"  indidlment,  or  information,  fliall  be  brought  after  the  time  fo 
**  limited,  the  fame  fliall  be  void  :  And  it  is  provided,  that  where 
**  a  (horter  time  is  limited  by  any  penal  ilatute,  the  profccution  , 
*'  muft  be  within  that  time." 

By  the  iS^./z.  r.  5.  §1.  it  is  enafled,  "  That  upon  every  in- 
•'  formation  that  fliall  be  exhibtited  on  any  penal  flatute,  a  fpe- 
**  cial  note  fliall  be  made  of  the  very  day,  month,  and  year  of  the 
**  exhibiting  thereof  into  any  office,  or  to  any  officer  which  law- 
**  fully  may  receive  the  fame,  without  any  antedate  thereof  to 
*'  be  made  ;  and  that  the  fame  inforniacioa  be  accounted  and 
**  taken  to  be  of  record  from  that  day  forward,  and  not  before ; 
**  and  that  no  proOefs  be  fued  out  upon  fuch  information,  until 
*'  the  information  be  exliibited  in  form  aforefaid,  ^c.  and  that 
*'  every  clerk,  making  out  procefs  contrary  to  this  asH:,  fliall  for- 
'<  feit  40  J."  , 

It  is  further  enacted  by  21  Jac.  i.  r.  4.  §  3.   "  That  no  officer  (^)lt  hath 
"  fliall  receive,  file,  or  enter  of  record,   any  information,  bill,  J*'^"^,"^", 

„       ,    .  II-  11  ,    n  judged,  that 

•*  plamt,  count,  or  declaration,  grounded  on  any  penal  itatute  if  an  officer 

**  (being  within  the  provifion  of  the  faid  ftatute  of  2\Jac.  i.),  until  receive  an 

**  the  informer  or  relator  hath  firft  taken  a  {a)  corporal  oath  be-  ^"/^^^'"^'/""jj 

"  fore  fome  of  the  judges  of  the  court,  that  he  believes,  in  his  previous 

"  confcience,  the  offence  was  committed  within  a  year  before  oath,  yec 

*'  the  information  or  fuit  within  the  county  where  the  faid   in-  ^^^F"- 

r  •  r   •  1  »    c_j  ceedings  on 

<*  formation  or  fuit  was  commenced,    Of.  it  are  not 

erroneous.  Cro.  Car.  316.  fsf -yii/^  2  Inft.  192.  4  Inft.  272.— -But  quxre,  whsther  thz  court  on 
motioa  will  not  fet  afide  fuch  procefi  as  having  ifTued  contrary  to  the  diredions  of  t!  e  rtatute  ?  Salk.  376. 
pi.  I  J, #  Jn  anions  the  oatli  is  not  now  uled  ;  and  quxrc,  if  in  criminal  profecuf-oni  ?* 

In  the  conft;ru£lion  of  thefe  fliatutes  it  hath  been  holden.  That  Sa'k.  372. 
the  21  Jac.  1.  r.  4.  does  not  extend  to  any  offence  created  fince  ^^j^i^j'   j-, 
that  flatute  ;  fo  that  profecutlons  on  fubfequeiit  penal  ftatutes  are 
not  reftrained  thereby,  but  that  ftatute  is  to  them  as  it  were  re- 
pealed pro  tanto. 

That  if  an  offence  prohibited  by  any  penal  Ratute  be  alfo  an  Hob.  270. 
offence  at  common  law,  the  profecution  of  it,  as  of  an  offence  at  4  Mod.  1:^4- 
common  law,  is  no  way  reftrained  by  any  of  thefe  ftatutes. 

That  if  an  information  tain  qiiani  be  brought  after  the  year  on  Cro.  Car. 
a  penal  ftatute,  which  gives  one  moiety  to  the  informer,  and  the  ^^^^'y^^^ 
other  to  the  king,  it  is  nought  only  as  to  the  informer,  but  good  366. 
for  the  king.  <^ -"'"^^  Daiif.  6d. 

That  if  a  fuit  on  a  penal  ftatute  be  brought  after  the  time  ^^^o^;;^^^."- 
limited,  the  defendant  need  not  plead  the  ftatute,  but  may  take  Ji.^/^lt.itute''' 
advantage  of  it  on  the  general  iflue  f .  fays  the 

fame  fiiall  he  »oid,  confequentjv,  the  party  does  not  owe  ths  penalty  deoiasdeij:  the  informer,  in  fuch  cafj, 
not  having  a  right  w  dsrnxna  die  c enaltv. 

Hh  2  That 
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Cro.  Elir.  That  thc  party  grieved  is  not  within  the  reftralnt  of  thcfc  fta- 
*45-  tutcs,  but  may  fue  in  tlic  fame  manner  as  before. 

Noy,  71.  ' 

3  Leon.  137.  Show.  Rep.  -,54.  and  Caith.  133.  S.  P.  Tint  where  tlie  penalty  is  given  to  the  party  alone, 
this  is  out  of  the  ftatuic  ;i  tllr.  c.  5.  butper  Holt,  if  given  to  the  king  and  party  fepatately,  it  feemi 
within  the  rtatutej  but  hereof  thc  otlier  judges  doubled. 

5how.  j53.  It  (etms  doubtful,  whether  a  fuit  by  a  common  informer  on  a 
354-  penal  ftatute,  which  firft  gives  an  adion  to  the  party  grieved,  and 

in  his  default,  after  a  certain  time,  to  any  one  who  will  fue,  be 

within  the  reftraint  of  thefe  llatutes. 
Carth.  Z32.  It  has  been  held  by  three  judges,  that  the  fuing  out  a  latitat 
CuUiford  y.  within  the  year  was  a  fufTicient  commencement  of  the  fuit  to  fave 
Show.^atl).  the  limitation  of  time  on  a  penal  ftatute,  becaufe  the  latitat  is 
353  s.  c.  the  original  of  B.  R.  and  may  be  continued  on  record  as  an  ori- 
[Upon  a  ginal.  But  Ho/t  held  otherwife,  for  the  aftion  being  for  a  penalty 
Jithej"S  given  by  a  ftatute,  the  plaintiflr  might  have  brought  an  adion  of 
in  the  Ex-  debt  by  original  in  B.  R.,  becaufe  the  ftatute  gives  the  action  -, 
^h^'T"  ^""^  ^^  ^^^''^J  ^^^^^  ^^^^'^'^  ^^^  ^  difference  between  a  civil  action 
hcidTtha'ta  and  an  a£lion  given  by  ftatute ;  for  in  the  firft  cafe  the  fuing  out 
latitat  is  a  a  latitat  within  the  time,  and  continuing  it  afterwards,  will  be 
Jdnd  of  ori-  fyfjicient ;  but  in  the  other  cafe,  if  the  party  proceeds  by  bill,  he 

einal  in  tn%  .  v..     .......  1  .       •  1        •  r  1 

King's  ought  to  file  his  bill  within  time,  that  it  may  appear  lo  to  be  upon 
Bench.         the  rccoid  itfelf. 

sLd  Raym. 

833.  Accordingly,  in  two  fubfequent  cafes,  it  was  ho'den  to  be  a  good  commencement  of  the  fyit 
in  a  penal  adion.  Bridges  v  Knapton,  and  Hardiinan  v.  Whitalter,  cited  in  z  Burr.  950.  3  Burr. 
^423.  Cowp.  454.  But  if  it  be  replied  to  a  plea  of  the  ftatute  of  limitations,  the  defendant,  in  order 
to  maintain  his  plea,  may  aver  thc  rtai  time  of  fuing  it  out,  in  oppofuion  to  the  tejie,  z  Burr.  950, 
3  Burr.  1423] 

Trin.  3Car.       In  debt  qui  tam  on  the  ftatute  i  //.  5.  r.  4.  for  praflifing  as  an 

a.  in  c.  B.     attorney  during  the  time  he  was  under-ftieriff,  the  point  was  on 

v.Scoi'i.''"''    the  31  Eliz.  c.  5.  which  limits  informers  and  plaintiffs  in  popular 

adions  to  a  year ;  thc  defendant  in  this  cafe  was  taken  upon  a 

iejlatutu  cap.  that  bore  tejle  1 3  January ^  when  his  ofEce  expired  in 

November  was  twelvemonth  before,  and  fo  a  year  and  two  months 

after  his  offence  ;  but  by  antedating  the  original,  and  making  it 

of  Mich,  term  before,  it  was  brought  within  the  year  -,  and  North 

and  IFyiidham  faid  it  was  well  warranted  by  the  pra£lice  of  the 

court,  and  therefore  they  would  make  no  rule  to  ftop  the  filing  of 

the  original  -,  but  Atkins  was  againft  it,  and  faid  it  was  nothing 

but  a  pra£lice  to  evade  the  ftatute  of  31  Eiiz.  c.  5. 

a  Hawk.  P.       Serjeant  i/«w^mj- makes  it  a  queftion.  Whether  the  claufe  in 

c.  c.a6.      21  Eliz.  c.  5.  §  4.  by  which  it  is  enacted,  That  nothing  in  the  faid 

* 5***  aB  contained Jfjall  ey.tend  to  champerty y  kings  cujlomsy  or foreJlaUingy 

&C.  hut  that  every  fuch  offence  may  he  laid  in  any  county ^  any   thing 

hi  the  faid  aft  to  the  contrary  notnvithflandingy  doth  except  the  faid 

offences  out   of  the  above  recited  claufe,   relating  to   the  time 

within  which  fuits  on  penal  ftatutes  muft  be  brought ;  for  the 

words  above  mentioned,  viz.  hut  that  every  fuch  offence  may  he  laid 

in  any  county^  feem  to  reftrain   the  generality  of  the  precedent 

words,  which  fay,  that  notliing  in  the  aift  contained  Ihall  extend  to 

fuch  offences. 
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(D)  Of  the  Limitation  of  Time  in  regard  to  Per* 
ibnal  Av5tions,  purfuant  to  tliQ  il  j^ac,  |.  r.  i6,i 
And  herein, 

I.  Of  A£lions  of  Aflault  and  Battery, 

T>  Y  the  21  Jar.  I.  c.  16.  "  All  anions  of  trefpafs  of  aflault, 
"  battery,  wounding,  imprifoiiment,  or  any  of  them,  (hall  be 
"  commenced  and  fued  •wiih'injiur  years  next  after  the  caufe  of 
*'  fuch  adlions  or  fuits,  and  not  after." 

It  feems,  that  if  a  man  brings  trefpafs  for  beating  his  fervant.  per  Salk.  ao6. 
quod fervitium  am'ifit^  this  is  not  fuch  an  a£lion  as  is  within  this  ^^V/*. 
branch  of  the  ftatute,  being  founded  on  the  fpecial  damage.        j,d,  kaym.Sjt. 

If  to  an  adlion  of  aflault,  battery,  and  imprifonment,  the  defend-  Ley-  3t- 
ant  pleads,  as  to  the  aflliult  and  imprifonment,  the  ftatute  of  li-  *  n^/^j'fojgj 
mitations,  without  anfwenng  particularly  to  the  battery,  otherwife  and  beft 
than  by  ufuig  the  words  tranfgrcjfto prctdiElat  it  is  fufficient,  for  thefc  mode  of  _ 
words  are  an  anfwer  to  the  whole  *.  ,^  f^^^  „,,  g.iHy  „f  ^^e  trefpafs  a?o"fli3f  &c. 

In  trefpafs  for  aflault  and  battery,  the  defendant  pleaded  non  283114.4x3. 

ciflp.  infra  fea  annos  by  miftake,  and  not  according  to  the  ftatute,  P'    '.'* 

»  •   1-    •      L       /•  '  1  1  •  J-    J      J  Backmore 

which  IS  but  four  years ;  and  upon  demurrer  it  was  adjudged  an  y.  Tidderi. 

ill  plea;  for  if  it  be  confidered  as  at  common  law,  there  was  no  6 Mod. 240. 

fuch  plea ;  if  on  the  ftatute,  the  a6l  is  not  purfued ;  and  the  de-  ,  Lj*Raym 

fcndant  could  not  talce  iflue  on  it,  for  quod  (Jl  ciilp.  infr^  fex  annos  1099.  S.C, 

is  an  iflue  immaterial,  becaufe  it  may  be  the  jury  might  find  l^im 

not  guilty  injra  quatuor  annos ^  but  guilty  infra  fex  annos. 

2.  Of  Actions  of  Slander, 

By  the  21  Jac.  i.  c,  16.  §  3.  it  is  enafted,  *^  That  all  a£fions 
*'  on  the  cafe  for  words  fhall  be  commenced  and  fued  within  two 
"  years  next  after  the  words  fpoken,  and  not  after." 

In  the  conftru(Stion  of  this  branch  of  the  ftatute  it  hath  been 
holden, 

That    an   aftion    of  fcaTulalum  magnatum   is   v\oX.  within  the  Lit.  Rep/ 

ftatute.  3+*-,   - 

3  Keb  645. 

That  it  extends  not  to  aftions  for  flander  of  title,  for  that  is  Cro.  Car, 

not  properly  flander,  but  a  caufe  of  damage,  and  the  flander  in-  J**- 

tended  by  the  ftatute  is  to  the  perfon.  Harwood 

adjudged.     Ley,  Sz.     Palm.  530.     Jon.  196.  S.  C.  adjudged. 

That  if  the  words  are  of  themfelves  n£lionable,  without  the  ne-  sid.  95. 
ceflity  of  alleging  fpecial  damage,'  although  a  lofs  enfucs,  yet  in  |a'""^"»  ▼• 
this  cafe  the  ftatute  of  limitations  is  a  good  bar  ;  but  if  the  words  Raym.  61. 
at  the  time  of  the  fpeaking  of  them  are  not  a£lionable,  but  a  fub-  s  ^  i^vidt 
fequent  lofs  enfues,  which  entitles  the  plaintiff  to  his  a^ion,  in  |^°**j5jA*' 
fuch  cafe  the  ftatute  is  ao  bar. 

H  h  3  As, 
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Sid.  95.  As,  for  calling  a  woman  whore,  by  which  (he  loft  her  marriage 

Sj-lk.  2o6.  feveji  years  afterwards,  the  flatutc  is  no  bar-,  for  it  is  not  the  words, 
S.P.And     ^^^  ^^^^  fpecial  damage,  wliich  is  the  caulc  of  a£lion  in  this  cafe. 

t'  at  it  Wis  incumbent  upon  theplainiif}  to  prove  the  Tpccial  damage  j  othervvife  tlie  a£lion  would  not 
have  lain  fur  the  woids. 

Cro.  Car.  Alfo,  for  calling  a  man    tliief,  and  procuring  him  to  be  in- 

^^3-  Jopf^^l  dilSled  and  imprifoned  for  felony,  and  the  defendant  is  found  guilty 
wards,  ad-  of  t^>e  whole  ;  the  ftr.tute  in  this  cafe  feems  no  bar,  for  the  action 
ju.it,cJ  on  is  not  for  words  barely,  but  is  an  action  upon  the  cafe  in  nature 
their.ncii     of  a  confpiracy. 

ot  this  fta»  *  J 

tute  that  fays,  that  for  flanderous  wordi  the  pijintifF  fhall  have  no  more  cofts  than  damages,  Scz. 

Sid.  95.  That  if  an  action  for  words  be  founded  upon  an  indictment,  or 

other   matter  of  record,  it  is  not  within  the  ftatuie,  but  fuch  ac- 
tion may  be  brouglit  at  any  time. 
Keb.  820.         In  an  a6t ion  for  words,  the  defendant  pleaded   nott  locuitts  ejl 
,V^.:        ,     verba  prtcdicla  infrn  duos  anr.os ;   and   upon   a   fpecial   demurrer   it 
Butile,  was  objected,  that  it  ought  to  have  been  non  culp.  tnjra  aims  onnos-; 

for,  as  it  is,  it  may  be,  the  defendant  fpoke  the  fubftantial  words 
of  the  flander,  and  yet  did  not  fpeak  all  the  words;  and  yet  the 
plaintifF  could  not  have  a  verdict  upon  this  iflue  ;  as,  in  an  adtion 
of  debt  for  10/.,  if  the  defendant  fays  non  debet  the  10/.,  without 
adding  tjcc  altqtiem  vuk  dctiarjtim,  it  would  be  naught :  but  the 
court  held  the  cafes  not  alike  \  for  in  an  a£tion  of  debt,  every  penny 
that  ftands  in  demand  is  of  equal  weight  j  but  here  the  aftion  is 
founded  upon  the  fubftantial  words  only,  and  the  verba  pradiBa 
(hall  refer  only  to  them  ;  and  it  was  held  well  enough. 

3.  Of  Actions  arifing  upon  Contra£t  and  founded  in  matejicio: 
And  herein, 

I.  Of  what  Nature  or  Degree  the  AB'ion  mujl  he  fo  as  to  be  barred 
by  the  Statute.  '    ' 

By  the  21  Jac.  1.  r.  16.  §  3,  it  is  enafted,  "  That  all  a6tions 
^*  of  trefpafs  quare  claufuni  f regit y  all  actions  of  trefpafs,  detinue, 
*'  a(ftiony«r  trover,  and  replevin  for  the  taking  away  of  goods  and 
"  cattle,  all  actions  of  account,  and  upon  the  cafe,  other  than 
*'  fuch  accounts  as  concern  the  trade  of  merchandize  between 
**  merchant  and  merchant,  their  factors  or  fervants,  all  actions 
<*  of  debt  grounded  uoon  any  lending  or  contra£t  without  fpe- 
**  cialty,  all  aftions  ot  debt  for  arrearages  of  rent,  and  all  actions 
**  of  alVault,  men.'.ce,  battery,  wounding,  and  imprifonment,  or  any 
**  of  them,  which  flrall  be  fued  or  brought  at  any  time  after  the 
'*  end  of  the  then  fefRon  of  parliament,  (hall  be  commenced  and 
*'  fued  within  the  time  of  limitation  hereinafter  exprefled,  and 
"  not  after  ;  that  is  to  fay,  the  faid  actions  upon  the  cafe,  (other 
**  than  for  flander,)  and  the  faid  adtions  of  account,  and  the  faid 
**  actions  for  trefpafs,  debt,  detinue,  and  replevin  for  goods  or 
"  cattle,  and  the  faid  action  of  trefpafs  quare  daujumf regit ^  with- 
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"  in  three  years  next  after  the  end  of  the  then  fcfTion  of  parlia-  '  ' 
f*  ment,  or  within^;?  years  next  after  the  cnufe  of  fuch  adtions 
*'  or  fuit,  and  not  after ;  and  the  faid  actions  of  trefpafs,  of 
*'  aflauh,  battery,  wounding,  irHprifonment,  or  any  of  them,  with- 
•*  in  one  year  next  after  the  end  of  the  then  fefTion  of  parliament, 
f  or  within_/p«r  years  next  after  the  caufe  of  fuch  adlions  or  fuit, 
**  and  not  after  j  and  the  faid  attion  upon  the  cafe  for  words, 
*'  within  one  year  after  the  end  of  the  then  fedion  of  parliament, 
V  or  wiihin  iiuo  years  next  after  the  words  fpoken,  and  not 
"  after, 

f*  Neverthelefs,  that  jf  in  any  the  faid  a£Hons  or  fuits  judg- 
ment be  giwn  for  the  plaintiff,  and  the  fame  be  r.everfed  by 
**  error,  or  a  verdict  pafs  for  the  plaintiff,  and  upon  matter  alleged 
**  in  arreft  of  judgrhent,  the  judgqient  be  given  againft  the  plain-  .... 
**  tiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  or ,  if  any 
"  the  faid  aftions  (hall  be  brought  by  original,  and  the  defendant 
^*  therein  be  outlawed,  and  (hall  after  (a)  reverfe  the  outlawry,  (a)Whether 
**  that  in  all  fuch  cafes,  the  party  pLiintiffL  his  heirs,  executors,  or:,^""'®^  **/ 

.,        ,      '     -n  '^  /-'nil  •  plea  or  Writ 

**  admmutrators,  as  the  caie  Ihau  require,  may  commence  a  new  J.^  error,  not 
**  acStion  or  fuit  from  time  to  time,  within  a  year  after  fuch  judg-  material, 
f*  r^ent  reverfed,  or  fuch  judgment  given  agaiall  the  plaintiff,  or  Cro.  Car. 
f*  outlawry  reverfed,  and  not  after,  .' 

"  Proviiiedy  That  if  any  perfou  or  perfons,  that  is  or  fliall  be  v/i^fji.lz. 
f  entitled  to  any  fych  aftion  of  trefpafs,  detinue,  adlion  fur  tro-  J""'  3"- 
f*  ver,  replevin,  actions  of  accounts,  aftions  of  debt,  a<Sl:ions  of 
-*'  trefpafs  fpr  affault,  nierjace,  battery,  wounding,  or  imprifon- 
*'  ment,  adlions  upon  the  cafe  for  wprds>  be  or  (hall  he,  at  the 
*'  time  of  any  fuch  caufe  of  a6lIon,  given  or  accrued,  fallen  or 
"  come,  within  the  age  of  twenty-one  years,  feme  covert,  twn 
«'  composy  imprifoned,  or  beyond  fhe  feas;  that  then  fuch  perfon 
''  or  perfons  fliall  be  at  liberty  to  bring  the  fame  a£fions,  fo  aa 
'*  they  take  the  fame  within  fuch  times  as  are- before  limited,     " 
**  after  their  cpmi;ig  to  or  being  of  full  age,  difcovert,  ofyij;?^  me- 
^'  mory,  at  la;-ge,  and  returned  from  beyond  the  feas,  as  other 
?*  perfons  having  no  fuch  impedirnent  (hould  have  done." 

Here  we  fliall  confider  and  fet  down  fuch  cafes,  about  which  (i)  But 
there  hath  been  any  conteft,  as  to  the  a£lions  being  grounded  on  ^^^^^  \ 
a  contyad^  or  lending,  as  the  ftatute  fpeaks;  thofe  by  (/>)  fpeciaU  ciiitybe 
ty,  a?  all  others  of  a  fuperio;-  nature,  being  plainly  ex'cepted  out  out'of  the 
of  the  ftatute.  ftatute;  yet 

It  feems  to 
be  the  praftice  at  this  day,  where  an  adlion  is  brought,  on  a  boad  of  twenty  years  {landing,  and  on  which 
no  intereft  has  beep,  paid  for  that  time,   to  admit  the  defendant  on   a  plea  oi Jolv'tt  ad  diem,  to  give  tbit 

matter  in  evidence,  which,  from  the  length  of  time,  will  be  prefumptive  proof  of  payment. So,  in 

Chancery,  an  obligee  on  a  bond  of  twenty  years  Handing  was  ttfafed  any  relief.     Chan.  Rep.  73.  iS. 
106.     [Vide  til.  Evidence,  z  Vol.  660. J 

And  to  tjiis  purpofe  it  hath  been  adjudged,  tljat  an  adlion  of  Cro.  Car. 

debt  on  the  2&'^E.6.  c.  13.  for  not  fetting  out  tithes,  is  not  ^f\, 

within  the  fl:a,tute,  the  adiioi;x  being  grounded  on  an  a6l  of  parUa>»  j.Kkfon. 

ment,  which  is  the  higheft  record.  Sand.  38. 

!*  a  Sand,  66.   Sid.  305.  415.    Keb.  95.     zKcb.  462. 

U  h  4  So, 
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Hutr.  109.  So,  it  hath  been  adjudged,  that  an  aftion  of  debt  for  the  arrears 
Frecmanand  ages  of  rent  refervcd  on  a  leafe  by  indenture  is  out  of  the  (latute. 
Sand  3S.      ^^c  leafe  by  indenture  being  equal  to  a  fpecialty. 

S.  C.  cited  »  Sind.  66.  S.  C  cited,  and  S.  P.  admittod  j  and  there  faid,  that  the  flatute  extends  to 
rent  referved  on  p  irol  leafe*  only. 

Alfo  it  hath  been  adjudged,  that  an  aftion  of  debt  for  an  efcape 
is  not  within  the  Itatute,  not  only  becaufe  it  is  founded  in  maleficioy 
and  arifes  on  a  contra<Sl  in  law,  which  is  different  from  thofe 
actions  of  debt  on  a  lending  or  contract  mentioned  in  the  ftatute, 
but  alfo  becaufe  it  is  grounded  on  the  i  R.  2.  c.  12.  which  firft 
gave  an  action  of  debt  for  an  efcape  («),  there  being  i\o  remedy 
S.C  where  for  creditors  before  but  by  a<Slion  on  the  cafe. 

it  is  faid, 

that  an  aAion  on  the  cafe,  for  an  efcape  is  within  the  (latute  ;  and  by  Wyndham,  debt  upon  a  tally  is 

not  wiibin  the  ftatute.     (a)  For  this  -viJi  z  Inft.  383.  and  title  Efcape. 


Sand   37. 
Jones  V. 
P'pe.  Lev. 
JO   .  S.  C. 

adjudi^ed. 
»  Keb   93. 
S   C    and 
Sid-  305. 


Mod.  145. 
CoclcraTi  v. 
■Welby,ii2. 
and  2  Show. 
Rep.  79. 
S.  C.  aMod. 
iix.  S.C, 
i  Sand.  64. 
Sid.  415. 
Lev.  173. 
s  Keb.  46z. 

♦97-  533- 
S.C. 


Hott.  109. 

Sherwin  and 
Cartwright. 
Lit.  Rep. 
341. i  C 
adjudged. 
Sand.  37. 
%  Sand.  64. 
S.C.  cited, 
and  admit- 
ted to  be 
law. 

a  Keb.  536. 
Lev.  273. 

aVern   540. 
fer  curiam. 


i  Lev.  166. 
3  Keb  645. 
Comb.  70. 


So,  it  hath  been  adjudged,  that  this  (latute  cannot  be  pleaded 
to  an  a£lion  of  debt  brought  againft  a  flieriff  for  money  by  him 
levied  on  :ii  fieri  facias  ^  becaufe  the  a£lion  is  founded  in  maleficio,  as 
alfo  upon  the  judgment  on  which  the  fieri  facias  ilTued,  which  is 
a  matter  of  record. 

It  hath  been  adjudged,  that  an  a6lion  of  debt  on  an  award 
under  the  hand  and  feal  of  the  arbitrator,  though  the  fubmiflion 
was  by  parol,  is  not  within  the  ftatute ;  for  though  in  ftri£tnefs 
the  award  cannot  be  faid  to  be  equal  to  a  fpecialty,  yet  by  being 
under  hand  and  feal  it  becomes  matter  of  that  notoriety,  that  it 
cannot  be  liable  to  any  of  the  inconveniencies  the  (latute  was  madq 
to  prevent',  fuch  as  perjury  in  witnelTes,  and  the  opprelhon  of  de- 
fendants when  their  witnelTes  are  dead,  or  vouchers  loft.  Alfo, 
it  was  never  intended  that  the  ftatute  (hould  extend  to  all  kinds  of 
a£lioas  of  debt,  but  only  to  thofe  which  arofe  on  a  contraB  or 
Unding. 

It  hath  been  adjudged,  that  the  ftatute  does  not  extend  to  the 
writ  de  ratiotiabili  parte  bonortuny  founded  on  the  cuftom  of  'Not' 
tinghamy  although  it  conclude  in  the  deiinet;  for  this  is  an  original 
writ  in  the  regilter ;  and  though  it  conclude  in  the  detinety  is  yet 
a  different  a£lion  to  the  common  a£tion  of  detinue  mentioned  in 
the  ftatute,  which  being  frequent  in  pradlice,  is  the  detinue  plain- 
ly intended  by  the  ftatute,  and  not  this,  which,  being  founded  on 
a  cuftom,  feldom  happens;  and  as  the  ftatute  is  in  derogation  of 
tht  common  law,  it  ought  to  be  conftrued  ftridlly. 

An  a£lion  of  debt  for  a  fine  of  a  copyholder  is  not  within  the 
ftatute. 

If  a  man  recovers  a  judgment  or  fentence  in  France  for  money 
due  to  him,  the  debt  muft  be  confidered  here  only  as  a  debt  by 
fimple  contradi,  and  the  ftatute  of  limitations  will  run  upon  it. 

It  feems,  that  to  an  ajfumpfit  brought  by  the  alFignees  of  a 
bankrupt  for  a  debt  due  to  the  bankrupt,  this  ftatute  is  a  good 
bar  i  for  though  the  affignment  is  by  force  of  an  a£t  of  parlia- 
ment, yet  the  affignees  ftand  only  in  the  place  of  the  bankrupt, 
«nd  can  have  no  other  right  or  remedy  than  he  had. 
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It  hath  been  adjudged,  that  this  ftatute  is  a  good  plea  in  bar  3  Lev.  367. 

^  an  ajfumpftt  brought  by  an  attorney  for  his  fees  j  for  though  the  0'!;,,^^'"^" 

attorney  be  of  record   yet  his  fees  arc  not.  Thomas. 

It  hath  bee^  adjudged,  that  this  ftatute  is  a  good  bar  to  an  Carth.  3. 

a:<6tiDn  broujjht  againft   the  drawer  of  a  bill  of  exchange ;  and  ^*^"e'v  "• 

that  fuch  bill  is  not  of  as  high  a  nature  as  a  fpecialty,  [a)  neither  (a)Carth. 

is  it  within  the  exception  in  the  ftatute  relating  to  merchants'  226.  ad. 

accounts.  j^'^sed. 

2.   Whether  a  Tr.ii/l  or  Eq'ultable  Demafid  be  nvtthin  the  Statute^ 

It  feems  clearly  agreed,  that,  though  the  ftatutes  pf  limita-  March,  i^g. 
tlons  bind  the  courts  of  equity,  yet  a  truft  {b)  is  not  within  thefe  ^  Saik.  224.. 
ftatutes.  [(A)But 

thej-ule  of  equity,  that  the  ftatute  of  liinitations  does  not  bgr  a  truft  eftate,  holds  only  as  between 
cejluy  que  truji,  and  trujlees,  not  between  cejluy  que  truft  and  trujie.e  on  one  fide,  ^nAji rangers  on  the  other  \ 
for  that  would  be  to  make  the  ftatute  of  no  force  at  ail  ;  becaufe  there  is  hardly  any  ettate  of  confequence 
without  fuch  truft,  and  fo  the  adl  would  never  take  place  :  therefore,  where  a  ceftuy  que  truft  and  his  trufte* 
are  borh  out  of  polTeflion  for  the  time  limited,  the  patty  in  pofleffion  has  a  good  bar  againft  them  both. 
Perl^rA  Hardwicke,  in  the  cafe  of  Llewellin  v.  Mackworth,  2  Eq.  Ca.  Abr.  579.  pi.  2.  See  too  Towa« 
ilhend  v.  Townlhend,  i  Br.  Ch.  Rep.  554.] 

And  therefore,  where  the  plaintiff",  who  was  the  fon  and  cxe-  Chan.Ca. 
cutor  of  Gh.  Juft.  Heathy  who   was  made   chief  juftice  at  Oxon  ^o.  Sir  Ed. 
during  the  difference  between  the  king  and  parliament,  but  never  y  HenUy 
fat  at  Wejlmtnjler-hally   exhibited  a  bill  againft  the  defendants,  &  al. 
prothonotaries  of  the  K.  B.  at  that  time,  to  have  an  account  of  2^L<^-Raym. 
the  money,  k^c.  received  by  them  during  that  time  by  an  implied 
truft  virtute  cjicti;  to  which  the  defendants  pleaded  the  ftatute  of 
limitations ;  the  plea  was,  upon  argument,  over-ruled. 

So,  y/here  the  plaintiff  exhibited  a  bill  to  have  an  account  of  a  Chan.  Ca. 
money  received  by  the  defendant  from  his  father,  (whofe  executor  *<»•  Sheldon 
he  was,)  who  gave  it  to  him  to  compound  for  his  eftate,  fequeftered  "'    ^  .'"*"' 
for  delinquency  at   Goldfmiths-hall ;  it  was  ordered  accordingly, 
the  court  declaring  it  a  truft,  and  therefore  not  within  the  ftatute 
of  limitations. 

So,  where  my  Lady  Hollls  lent  loo/.,  and  in  the  note  which  zVent.  345. 
was  given  for  it  mention  was  made,  that  it  ftiould  be  difpofed  of 
as  my  Lady  fliould  diredl ;  and  a  bill  being  exhibited  for  it,  the 
court  held  it  a  depofitum  or  truft,  and  decreed  payment  of  it; 
though  otherwife  it  had  been  barred  by  the  ftatute  of  limitations. 

A  charity  is  not  barred  by  length  of  time,  nor  within  the  fta-  zVem.  399. 
tute  of  limitations. 

So,  it  hath  been  held,  that  a  legacy  is  not  within  the  ftatute  of  Vern.  256. 
limitations. 

It  feems  to  be  the  doftrine  of  courts  of  equity,  that  mortgages  Chan.  Ca. 
^re  not  within  the  ftatute  of  limitations ;  yet,  where  a  man  comes  '°2.  but 
in  at  an  old  hand,  it  hath  been  fometimes  decreed,  that  the  pof-  7  Geo.  2. 
fcffbr  iiiould  account  no  farther  than  for  the  profits  made  in  his  c.  20.  the 
own  time,  to  difcourage  the    ftirring   in   fuch   dormant   titles.  ^«^«'«'"Pt'«>'» 
Alfo  the  courts  have  allowed  length  of  time  to  be  pleaded  in  bar,  \%  exprefsiy 
syhere   the  mortgaged  eftate  hath  defcended  as  a   fee  without  limited  to 
entry  m.  claim  from  tiie  mortgagor,  and  where  the  poffeffor  ^'^'^"'^ 

would 
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sit.  ^!o.t.     would  be  entangled  In  a  long  account ;  and  in  thefc  cafes  the 
gigcs  [And  itatute  of  limitations  hath  been  mentioned  as  a  proper  direction 

thciefore,  to    •  ,  *       * 

i  bill  tore-     to  go  by. 

eeem  a  mottga^^c,  if  the  mortgagee  Ims  been  in  pofi'^-iTion  twenty  years,  the  ftatute  of  limitationi  may  be 

ik-jc'ed.    Aggas  v.  Fickcrcll,  5  Ark.  225.    And  indeed  a  demurrer  has  been  allowed  in  this  cale,  where 

f'.ie  poflelTion  bas  appeared  upon  the  fare  of  the  bill,  5  F.  WiT!3.  287.    note  B,      iVern.  418.    Bunb.  54. 

tr.cush  later  cafes  fecm  to  be  co  the  contrary.    Ag2«  v.  Piciiereli.  uiifufra.   Deloraine  v.  Smith,  3  Mr, 

Ch.  Rep.  £34.] 

3.  j^i  nukat  Time  the  Right  of  ABion  Jhall  be  faid  to  have  accrued^ 
lifore  ivkick  the'^tatuii  can  he  no  Bar* 

C  ^db.  437.  This  {latute  cannot  be  a  bar,  unlefs  the  fix  years  arc  expired 
f  Fentin  v.  gfjer  there  hat^i  been  complete  caufe  of  adlion  j  as,  if  a  man  pro- 
1  Bi.  Rtp.  i^'iif'2  to  pay  10  /.  to  J.  5.  when  he  comes  from  Romcy  or  when  he 
355}  marries,  and  ten  years  after  J.  S.  marry,  or  come  from  Rome^ 

the  right  of  aftion  accrues  from  the  happening,  of  the  contingen- 
cy, from  which  time  t;he  iUtute  (hall  be  a  bar,  ^nd  i,iot  from  the 
time  of  the  promife. 
GodK  4T7.        So,  in  an  acUon  on  the  cafe,  wherein  the  plaintiff  declared,  tha^ 
ru"o!r'h  "'    "^  confulcration  that  he  would  forbear  to  fue  the  defendant  for 
a.,)udged.'      iome  fheep  killed  by  his  (the  defendant's)  dog,  the  defendant 
promifed  to  miike  him  fatisfa6lion  upon  requeft,  and  that  fuch  a 
time  he  requelled,  y^c.\  it  was  held,  that  the  right  of  action  ac- 
crued from  the  requeft,  and  npt;  from  the  time  of  killing  the 
fncep ;  and  that    thc;refore   the   defendant  could  not  plead   the 
(latute    of    limications,    the    requeft    beijig    within    fix    years, 
though  the  killing  the  fiicep,   and  promife  of  fatisfadtion,  was 
long  before, 
i-.v.  4?-  So,  in  ajfumpfity  in  confideration  that  the  plaintiff  would  deliver 

Vtbb^nd  jQ  jj^g  defendant  fuch  a  deed,  the  defendant  promifed,  that  he 
Sid.  66.  \vould  re-deliver  it  to  him  on  requeft;  and  aifo  in  confideration 
Keb.  177.  that  he  had,  upon  requeft,  delivered  to  him  another  deed,  the 
**■  ^'  defendant  promifed  to  pay  him  40  /.,  and  alleges,  that  he  had 

delivered  to  him  the  firft  deed,  and  although  at  fuch  a  day  af- 
terwards he  made  requeft,  yet  he  had  not  re-delivered  the  firft 
deed,  nor  paid   the  40/.:   the  defendant  pleads  the  ftatute  of 
limitations,  and  that  he  did  uot  promife  within  £x  years  before 
the   action  brought;    whereupon  the  plaintiff  demurs ;  for  the 
caufc  of  a£tion,  as  to  the  firft  deed,  did  not  arife  upon  the  pro-r 
mife,  but  upon  the  refufal  after  requeft ;  and   the  requeft  was 
within  fix  years  ;  and  fo  held  the  court. 
«SalJc  42a.       So,  in  ajfumpfity  in  confideration  that  the  plaintiff,  at  the  defend- 
pi.9.  2i.d.  grij'g  requeft,  would  receive  A.  and  B.  into  his  houfe  ut  hofpites, 
Cu'uid  and     ^ud  diet  them,  the  defendant  promifed,  Ciff.,  non  a[jmnpjit  injrajex 
johnfon.       ««/,-jj- was  pleaded  ;  the  plaintiff  demurred,  and  held  no  plea  ;  for 
[So,incq^u-  ^j^g  defendant    cannot  in   fuch  cafe  plead   non  ajumpjii  infra  fex 
70.]  fj)Fur  annosi^a^y  \i\xt  aElio  Ujn  accrevit  i?if>-a  fex  annos  ;  for  it  is  not  material 
this  -v.de     ,  xvhen  tiie  promife  was  made,  if  the  caufe  of  adtion  be  within  fix 
'^"b  6??!  y*^^'^^,,  and  the  dieting  might  be  long  afterwards. 
Med.  99.        An  executor,  feveral  years  before  the  action  brought,  left  fome 
houfehold  ftuff  ia  the  houfs,  by  the  confeut  of  the  heir,  who  ufeil 

then^ 
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them  after ;  and  within  fix  years  of  the  aftion  brought,  the  exc-  v.  Lord 
cutor  demands  thie  goods,  and  the  heir  refufed  to  let  him  have  ^2"^^«-h« 
them  ;  whereupon  trover  Was  brought,  and  the  ftatute  of  limita- 
tions pleaded.     And  per  cur.^  the  ufer  before  the  demand  v/as  no 
cohverfion,  nor  evidence  of  it,  for  it  was  the  confent  of  the  exe- 
i:UtOr  till  then,  and  the  demand  being  within  fix  years,  the  refufal  (<?)  But  for 
which  enfued  it,  and  is  the  only  evidence  of  a  converfion  in  the  !l"*'^^* 
cafe,    was    within  the  fix  years;    and    [a)   where  a   trover   is  ,45.6.3*3-. 
before  fix  years,  and  a  converfion  after,  the  ftatute  cannot  be  Jon.  252. 
pleaded.  sMod.i,,. 

In  an  a£lion  upon  the  cafe  againft  an  executor,  the  plaintiff  de-  Allen,  62, 
clares,  that  upon  a  marriage  treaty  it  was  agreed  between  the  5^"^^^  ''"** 
plaintiff  and  teftator,  that  he  (hould  pay  to  the  plaintiff  100/.,  adjudged, 
i>nd  whilft  that  fliould  be  unpaid  he  ftiould  pay  the  plaintiff  10/.  nobody  ap. 
pef  annum,  which  agreement  was  ajade  nfino  16 18,  and  the  adlion  ^^'T!  ^j' 
was  brought  for  all  the  arrears  b*' the  fpace  of  28  years.     The  ant. 
defendant  pleaded  the  ftatute  of  limitations;  and  on  demurrer  it 
was  held,  that  all  could  not  be  barred  by  the  ftatute ;  and  there-? 
fore  the  plaintiff  had  judgment. 

Trefpafs  for  imprifoning  the  plaintiff,  and  detaining  him  in  prifon  2  Salk.  420. 
from  3  2  Car.  7,.  till  the  3d  of  ^pri/  4  Jac.  2.  The  defendant  pleaded  cbventr 
as"  to  all  till  32  C^r.  2.   fuch  a  day,  rwn  culp.  infra  quatuor  annos,  Apfley,  £f 
and  as  to  the  refl,  a  plaint,  and  capias  iffued ;  the  plaintiff  de-  '»'''« 3  Mod. 
murred.     £i  per  curiam,  though  the  imprifonment  be  complained  comb  26 
of  as  one  continued  imprifonment,  yet  the  defendant  may  divide 
the  time,  and  plead  the  ftatute  as  to  part ;  and  the  plaintiff  may 
reply  the  continuance ;  therefore  as  to  this,  judgment  was  given 
againft  the  plaintiff  upon  his  demurrer,  but  for  him  as  to  the  reft, 
becaufe  the  capias  was  awarded  by  the  court  ex  oficio,  and  it  did 
not  appear  that  the  defendant  meddled  in  it. 

In  cafe  of  feamen,  the  duty  does  not  arife  from  the  contra£t,  6  Mod.  26. 
but  from  the  fervice  done  ;  and  therefore  though  the  contract 
be  above  fix  years,  if  any  part  of  the  fervice  be  within  that 
iime,  it  is  out  of  the  ftatute. 

[A  bill  of  exchange  was  drawn  payable  at  a  certain  future  pe-  Wlttex/helm 
riod,  for  the  amount  of  a  fum  of  money  lent  by -the  payee  to  the  p^°""'*'^^ 
drawer  at  the  time  of  drawing  the  bill.     The  payee  was  allowed  cariifle,' 
to  recover  the  money  on  an  a£lion  for  money  lent,  although  fix  iH.Bi.Rep. 
years  had  elapfed,  fince  the  time  when  the  loan  was  advanced }    ^i- 
the  ftatute  of  limitations  beginning  to  operate  only  from  the  time 
when  the  money  was  to  be  repaid,  that  is,  when  the  bill  became 
due.] 

4.  In  what  Court  the  Demand  miiji  be  made,  or  what  Courts  are 
bound  by  the  Statute, 

It  is  clearly  agreed,  that  the  ftatute  of  limitations  is  a  good  March,  lag, 
plea  in  a  court  of  equity ;  but  it  feems  the  fafeft  way  for  him  who  *  Salk.  424. 
pleads  it,  in  his  anfwer,  alfo  to  fay,  that  he  has  paid  the  money,  ^  *  '^* 
becaufe  otherwjfe  the  court  fuppofes  a  truft  between  the  plaintiff 

and 
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and  defendant,  and  that  the  money  is  a  depqfitum  in  the  hands  of 
the  defendant  for  the  benefit  of  the  plaintiff;  and  the  ftatute  of 
limitations,  as  has  been  obferved,  does  not  reach  trufts. 

l_  To  a  bill,  on  an  equitable  title  to  a  prefentation  to  a  living, 
feeking  to  compel  the  defendant  to  refign,  plenarty  fix  months  be- 
fore the  bill  was  filed  may  be  pleaded  in  bar  ;  the  ftatute  of 
Wejlyninfier  the  fecond  being  confidered  for  this  purpofe  as  a  fta- 
tute of  limitation,  in  bar  of  an  equitable  as  well  as  of  a  legal 
demand.  But  if  a  quare  impedit  is  brought  before  the  fix  months 
are  expired,  tliough  the  bill  is  filed  after,  it  may  in  fome  cafes  be 
a  ground  for  the  court  to  interfere,  and,  confequently,  plenarty 
would  not  in  fuch  cafes  be  pleadable  in  bar. 

If  a  bill  charges  a  fra.ud,  and  that  the  fraud  was  not  difcovered 
w3nd.^'  *^^'  within  fix  years  before  the  filing  of  the  bill,  the  ftatute  of 
fell,  3  p.  limitations  is  not  a  good  plea,  unlefs  the  defendant  denies  the 
Wms.  143.  fraud,  or  avers,  that  the  fraud,  if  any^  was  difcovered  within  fix 
?Uawr"      y^rs  before  filing  the  bill. 

fraud  wjll  not  prevent  tlie  ftatute  of  limitations  from  operating,  though  difcovered  by  the  plaintiff 
within  fix  years  before  the  commencement^  unlefs  it  can  |>e  Hiewn  thai  the  defendant  was  conufaiit  of  it* 
Bree  v.  Holbcch,  Dougl.  6j^. 
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Upon  a  bill  for  difcovery  of  a  title,  charging  fraud,  and  pray-* 
ing  poffeflTion,  the  ftatute  of  limitations  alone  is  not  a  good  plea 
to  the  difcovery ;  for  the  defendant  muft  anfwer  to  the  charge  of 
fraud. 

Although  the  ftatute  of  limitations  is  a  bar  in  equity  to  the  claim 
of  a  debt,  it  is  not  to  a  difcovery  when  the  debt  became  due ; 
for  if  that  is  fet  forth,  it  will  appear  to  the  court,  whether  rhe 
time  limited  by  the  ftatute  is  elapfed. 

The  ftatute  of  limitations  may  be  pleaded  to  a  bill  of  revivor, 
if  the  proper  reprefentative  does  not  proceed  within  fix  years 
after  abatement  of  a  fuit,  provided  there  has  been  no  decree.] 

But  it  feems  to  be  agreed,  that  the  ftatute  of  limitations  is  no 
plea  in  the  court  of  Admiralty,  or  fpiritual  court,  where  they 
proceed  according  to  their  law,  and  in  a  matter  in  which  they 
have  conufance. 

Therefore  it  hath  been  agreed,  that  for  a  fuit  upon  a  contra£l 
fuper  altum  tnare,  no  prohibition  fhould  go  upon  their  refufal  ai  » 
plea  of  the  ftatute  of  limitations. 

So  it  has  been  held  not  to  be  pleadable  to  a  proceeding  in  the 
fpiritual  court,  pra  violenta  manuum  injeciione  Juper  clericunty  bc- 
caufe  the  proceeding  is  pro  reformationc  vicrumy  and  not  for  da- 
mages. 

It  has  been  doubted,  whether,  to  a  fuit  in  the  Admiralty  for 
mariners'  wages,  this  ftatute  is  a  good  plea  -,  becaufe  it  is  faid, 
that  this  is  a  matter  properly  determinable  at  common  law;  and 
the  allowing  the  Admiralty  jurifdi^lion  therein,  only  a  matter  of 
indulgence. 

But  this  is  now  fettled  by  the  4  and  5  Ann.  r.  16.  by  which  it 

is  enabled,  "  That  all  fuits  and  adlions  in  the  court  of  Admiralty 
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**  for  feamen's  wages,  (hall  be  commenced  and  fued  within  fix 
*<  years  next  after  the  caufe  of  fuch  fuits  or  atlions  fhall  accrue, 
•*  and  not  after." 

[With  refpecl  to  certain  fuits  in  the  fpiritual  court,  it  is  enadied 
h'jji.  27  G.  3.  c.  44.  that  **  no  fuit  for  defamatory  words  (hall  be 
♦'  commenced  in  any  of  the  ecclefiaflical  courts,  unlefs  the  fame 
**  (hall  be  commenced  within  fix  calendar  months  from  the  time 
•*  when  fuch  defamatory  words  fhall  have  been  uttered."  And 
by  §  2.  **  no  fuit  fliall  be  commenced  in  any  ecclefiaftical  court  for 
**  fornication,  or  incontinence,  or  for  ftriking  or  brawling  in  any 
**  church  or  church-yard,  after  the  expiration  of  eight  calendar 
**  months  from  the  time  v/hcn  fuch  offence  fhall  have  been  com- 
*«  mitted."j 

■A 

(E)  Of  the  Exceptions  in  the  Statute  21  Jac.  i. 
c,  1 6.  and  what  will  lave  a  Bar  thereof :  And 
herein, 

1.  What  Anions  are  within  the  Exceptions  of  the  Statutes. 

A  S  to  this  it  hath  been  adjudged,  that  the  lafl;  provifo  in  the  Cro.  Car, 

^^  ftatute  not  only  extends  to  thofe  alliens  therein  enumerated,  ^■^S  333- 

but  alfo  to  an  ajjum^it^  though  not  mentioned,  and  to  all  other  ,20""  * 

actions  on  the  cafe,  being  of  equal  mifchief,  and  plainly  within  2  Mod.  71. 

the  intention  of  the  leeiflature.  Si<i.453. 

°  Debt  upon 

efcape  is  out  of  the  ftatute;  Saund.  37.  but  an  aftion  on  the  cafe  for  an  efcape  is  not.  Sid  305.     S» 

IS  debt  for  not  ietling  out  of  tithes  j  for  thefe  are  not  grounded  upon  any  conttaft.  Cro.  Car.  515, 
Hutc.  109. 

2.  Of  the  Exception  in  relation  to  Infants,  Is'c. 

As  to  this  It  hath  been  holden,  that  the  ftatute  being  general,  Lev.  31. 
infants  had  been  included,  had  they  not  been  particularly  ex- 
cepted. 

It  hath  been  holden,  that  if  an  infant,  during  his  infancy,  by  ■^  Saund. 
his  guardian  brings  an  aftion,  the  defendant  cannot  plead  the  fta-  ^^'' 
tute  of  limitations ;  although  the  caufe  of  a£lion  accrued  fix  years 
before,  and  the  words  of  the  ftatute  are.  That  after  his  coming  of 
age,  &c. 

It  hath  been  held  in  Chancery,  that  If  one  receives  the  profits  Abr.  2q. 
of  an  infant's  eftate,  and  fix  years  after  his  coming  of  age  he  3°4-_ 
brings  a  bill  for  an  account,  the  ftatute  of  limitations  is  as  much  Lockey.** 
a  bar  to  fuch  a  fuit,  as  if  he  had  brought  an  a£^ion  of  account  at 
common  law  ^  for  this  receipt  of  the  profits  of  an  infant's  eftate 
is  not  fuch  a  truft  as,  being  a  creature  of  the  court  of  equity, 
the  ftatute  {hall  be  no  bar  to;  for  he  might  have  had  his  adion 
of  account  againft  the  defendant  at  law,  and  therefore  no  neceflity 
to  come  into  this  court  for  the  account ;  for  the  reafon  why  bills 
for  an  account  are  brought  here,  is  from  the  nature  of  the  de- 
mand. 
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rhand,  and  that  the  party  may  have  a  difcovery  of  books,  papers', 
and  the  party's  oatli,  for  the  more  eafy  taliitig  of  the  account, 
which  cannot  be  fo  well  done  at  law.  But  if  the  infant  lies  by 
for  fix  years  after  he  comes  of  age,  as  he  is  barred  of  his  adliou 
of  account  at  law,  fo  ihall  he  be  of  his  remedy  in  this  court. 

5.  Of  the  Exception  in  relation  to  Merchants'  Accounts. 

Jon  4CI.  As  to  the  exception  relating  to  merchants,  it  hath  been  a  mat- 

aSanJ.  124,  (-gr  of  much  coniroverfyj  whether  it  extends  to  all  a£lions  and 
Lev.  187.  accounts  relating  to  merchants  and  merchandize,  or  to  a£^lons  of 
iKeh.€zz.  account  open  and  current  only,  the  words  of  tlic  flatute  beings 
Lev.  29  .  '^hat  all  aciiofis  of  trcfpnfs.  Sec.  all  aclions  of  account  and  upon  the 
Mod.  70.  ''^y^f  other  than  fuch  accounts  as  concern  the  trade  of  merchants ;  fo 
*7o-  that  by  the  words,  other  than  fuch  aHionsy  not  being  faid  a£tions 

aVern.4-6'  ^^  account,  it  has  been  ihiiifted  that  all  adlions  concerning  mer- 
chants are  excepted. 
r;</etheau-       But  it  Is  now  fettled,  that  accounts  open  and  current  only  are 
thoritieg        within   the  ftatute  ;  and  that  therefore,  if  an  account  be  ftated 
fufra.  ^j^j  fettled  between  merchant  and  merchant,  and  a  fum  certain 

agreed  to  be  due  to  one  of  them,  if  In  fuch  cafe,  he  to  whom 
the  money  is  due,  does  not  bring  his  adlion  within  the  time  li- 
mited, he  is  barred  by  the  ftatute. 
Carth.  Z26.       So,  it  hath  been  adjudged,  that  by  the  exception  in  the  ftatute 
concerning  merchants'  accounts,  no  other  actions  are  excepted 
but  a£lions  of  account. 
^arth.-3a6.        Alfo  it  hath  been  adjudged,  that  bills  of  exchange  for  value 
received,  are  not  fuch  matters  of  account  as  are  intended  by  the 
exception  in  the  ftatute  of  limitations. 
Catling  V.  [But,  though  the  exception  in  the  ftatute  is  fo  far  limited  to 

skouiding,  tranfaiStlons  merely  between  merthant  and  merchant,  that  where 
j2  """  *''■  there  is  no  item  of  account  at  all  within  fix  years  before  the  a6tion 
Tarought,  the  plaintiff  will  be  precluded,  unlefs  he  can  fliew  that 
the  accounts  were  between  merchant  and  merchant,  i^c. ;  yet  a 
mutual  account  of  any  fort  between  a  plaintiff  and  defendant, 
though  neither  of  them  of  the  defcription  of  merchant,  for  any 
item  of  which  credit  has  been  given  within  fix  years,  is  evidence 
of  a  promife  to  pay  the  balance,  and  will  take  the  cafe  out  of  the 
Cotes  V.  ftatute  of  limitations.  But  where  all  the  items  of  ah  open,  un- 
Harris,  liquidated  account  are  on  one  fide,  the  laft  item  which  happens  to 
be  within  fix  years  {hall  not  draw  after  it  thofe  that  are  of  longer 
ftanding.J 
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4.  Of  the  Exception  In  relation  to  Pcrfohs  beyond  Sea. 

Cro.  Car.  It  fecms  to  have  been  agreed,  that  the  exception  as  to  perfon.? 

i4S'333-  being  beyond  fea,  extends  only  where  the  creditors  or  phintlffs 

Lev'  *43."  ^^^  ^o  abfent,  and  not  to  debtors  or  defendants,  becaufe  the  firft: 

3Mod.  311.  only  are  mentioned  in  the  ftatute;  and  this  conftrudlion  hath  the 

aLutw.950.  jjiti^er  prevailed,  becaufe  it  was  reputed  the  creditor's  folly,  th^t 

aSaik.420.  r             '                              t                                            hf 


Hfmftation  of  aaiomef.  479 

liC  did  not  file  an  otlginal,  and  outlaw  the  debtor,  which  would 
have  prevented  the  bar  of  the  ftatute. 

But  as  the  creditors  being  beyond  fea  is  faved  by  the  21  Jac.  i.  show.  9S. 
€.  16.  fo  now  by  the  4  and  5  Jfin.  c.  16.  it  is  enadled,  "  That  if  Carth.  1361^ 
<f  any  perfon  or  perfons,  againft  whom  there  is  or  {liall  be  any 
*<  caufe  or  fuit  of  adlion  for  feamen's  wages,  or  againft  whom 
**  there  (hall  be  any  caufe  of  a6lion  of  trefpafs,  detinue,  adion 
«*  fur  trover,  or  replevin,  for  taking  away  goods  or  chattels,  or  of 
•*  aiStion  of  account,  or  upon  the  cafe,  or  of  debt  grounded  upon 
**  any  lending  or  contraft  without  fpecialty,  of  debt  for  arrear- 
f*  ages  of  rent,  of  aflault,  menace,  battery,  wounding,  and  im- 
**  prifonment,  or  any  of  them,  be  or  fhall  be,  at  the  time  of  any 
*«  fuch  caufe  or  fuit  of  a£lion  given  or  accrued,  fallen  or  come, 
*<  beyond  the  feas,  that  then  fuch  perfon  or  perfons,  who  is  or 
*<  fhall  be  entitled  to  any  fuch  fuit  or  a£l:ion,  Ihall  be  at  liberty  to 
<*  bring  the  faid  actions  againft  fuch  perfon  and  perfons  after  their 
**  return  from  beyond  the  feas,  within  fuch  times  as  are  limited 
<*  for  the  bringing  of  the  fald  actions  by  the  21  Jac.  i.  c.  16." 

^This  exception  is  not  confined  to  EtiglUhmen ,  who  may  occa-  Strithorftv. 
Jionallv  go  beyond  fea,  but  is  general,  and  extends  to  foreigners,  Gr«me,zBL 
who  are  conftantly  refident  abroad.  ^^*  ■'^^' 

As  the  ft'.tiites  of  21  Jac.  and  4  and  5  Ann.  are  both  exprefs,  King  v. 
that  the  partv  to  be  excufed  muft  be  bexcnd  fea.  of  courfe  Scotland  ^^^'/n' 

.       ,     ,  ^  ,  •        1  •  J         J  I  151.  Kep. 

js  not  mcludcd  m  the  exception.  286. 

If  a  plaintiff  be  in  England  at  the  time  the  caufe  of  action  ac-  Smith  v. 

crues,  the  time  of  limitation  begins  to  run,  fo  that  if  he,  or,  if  ha  ^'">  iWilC 

die  abroad,  his  perfonal  reprefentative,  do  not  fue  within  fix  years,  ^■*" 
the  ftatute  attaches ;  and  this,  though  the  perfonal  reprefentative 
were  abroad  at  the  time  of  the  teftator's  or  inteftate's  death. 

The  abfence  of  one  of  feveral  co-plaintifFs  will  not  prevent  the  Perry  v. 

flatute  of  limitations  from  attaching,  for  it  lays  the  others  under  ^^^^^'^\ 

no  duabihty  01  lumg.J  516, 

j;.  Where  no  Executor  or  Adminiftrator  to  fue  or  be  fued. 

If  A.  receives  money  belonging  to  a  perfon  who  {a)  afterwards  Saik.  422. 
dies  inteftate,  and  to  whom  B.  takes  out  adminiftration,  and  brings  ^\  '^• 
an  a£tion  againft  A..^  to  which  he  pleads  the  ftatute  of  limitations,  steobenfon 
ar^d  the  plaintiff  replies,  and  (hews  that  adminiftration  was  com-  Skin.  555. 
mitted  to  him  fuch  a  year,  which  was  hifra  fex  antios ;  though  fix  P':  5-  f>'  C- 
years  are  expired  lince  the  receipt  ot  the  money,  yet  not  being  lo  s.  c.  Carth. 
lince  the  adminiftration  committed,  the  action  is  not  barred  by  the  33';-  s.  c. 
ftatute.  ["  ^r^''"?  '** 

book  It  IS 
faid,  that  Holt  was  of  opmiori^that  the  adminiftrator  fhould  have  fix  years  trorp  the  time  of  granting 
adminiftration,  according  to  Stanford's  cafe  cited  in  Baffin's  cafe,  Cro.  Jac.  60,  61.  but  in  the  principal 
cafe  there  was  judgment  againft  the  plaintiff  on  another  point,  [(a)  hiote\  This  ftatement  of  the  fa<ftg 
of  the  cafe  of  Curry  v.  Siephenfon  is  incorreft.  It  appears  from  Skinnei's  Report,  that  the  money  was 
not  received  by  A.  uniil  after  the  death  of  the  inteil-ate  ;  fo  that,  berore  a-minitlration  was  granted,  there 
was  no  perfon  whi  cou'd  claim  it ;  and  the  ftatute  begins  tj  operate  only  irom  the  time  a  right  to  demand 
the  thing  in  queftion  veils  in  fome  one.  In  Stanford's  cafe  the  fine  was  not  levied  till  ay/er  the  death  of 
the  inteftate.  Had  the  money  been  received  in  the  lifetime  of  the  perfon  who  died  inteitate,  that  perfon 
would  have  had  a  right  of  adion  againft  A-  Vffted  in  him,  and  from  that  period  the  time  of  limitation 
youid  have  commenced;  and  the  ftatute  would  have  besn  a  bar.  F?r,  wiien  once  the  time  of  limita- 
tion has  begun  to  run,  it  fuffcrs  no  interruption  from  the  death  of  the  clalniant,  oor  does  it  revive  iii 
f,ivour  of  any  perfon  upon  ^hom  the  right  of  claim  may  c;t\o'.V^] 

VoL.iy,  jih  8  It 
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aSaik.  424-  It  is  faid  in  general,  that  where  one  brings  an  a£lion  before  the 
pi.13.  "See  expiration  of  fix  years,  and  dies  before  judgment,  the  fix  year* 
thenextcaVe.  being  then  expired,  this  (hall  not  prevent  his  executor  *. 

.  But  if  an  executor  fues  upon  a  promiflbry  note  to  the  teftator, 

"Wilcox  and  ^"^  ^i^^  before  judgment,  and  fix  years  from  the  original  caufe  of 

Huggins.  aftion  are  a£tually  expired,  and  the  executor  of  the  executor  brings 

Bariwrd.^  a  new  atlion  in  four  years  after  the  firft  executor's  death,  the  fta- 

Fitzg'b  170'.  tute  of  limitations  (hall  be  a  bar  to  fuch  a£lion ;  for  though  the 

aStra.  907.  debt  does  not  become  irrecoverable,  by  an  abatement  of  the  aclion 

(a)  That  the  jjffe^  j-}^g  fjx  years  elapfed  by  the  plaintiff's  death,  yet  the  executor 

liinitationi  (hould  make  a  recent  profecution,  to  which  the  claufe  in  the  fl:a- 

i»asoneof  tutc,  that  provides  a  year  after  the  reverfal  of  a  judgment,  ^c. 

the  beft  of  j^gy  jjg  ^  good  dire£llon  ;  or  (liew  that  he  came  as  early  as  he 

the  pleading  could,  bccaufe  there  was  a  conteft  about  the  will,  or  right  of  ad- 

thereof  no  miniftration  ;  for  the  ftatute  was  made  for  the  (a]  benefit  of  de» 

1  parage-  fendants,  to  free  them   from  a£lions  when  their  witnefles  were 

ment  to  any  '        .  in. 

body.    Per    dead,  or  their  vouchers  loft. 

Holt,  C-  J.  7  Mod.  12.  [It  is  a  noble,  beneficial  a£l.  Ptr  Wilmot,  J.  1  Bl.  Rep.  2S7.  Itis  allowed 
to  be  pleaded  in  the  courts  both  of  C.  P.  and  K.B.  after  an  order  for  time  to  plead  on  the  terms  of  pleading 
ifloably.    Rucker  v.  Hannay,  3TermRep.  124.  yUe  Stuahoime  v.Hodgfon,  z  Term  Rep.  390.  cotiir,'^ 

Knight  r.  [Where  a  (tatute  for  allotting  wafte  lands  within  a  manor,  di- 

Bate,  Cowp.  reeled  all  difputed  claims  to  be  tried  by  a  feigned  ifliie,  and  limited 

.'  .  the  time  of  bringing  the  aclion  to  fix  months  ;  it  was  holden,  that 

an  adlion  brought  againft  a  copyholder,  within  time,  if  abated  by 

his  death,  mu(t  be  revived  againft  the  heir  within  fix  months  after 

the  plaintiff  had  notice  of  the  defcent,  though  the  heir  were  not 

admitted  till  long  after  that  time.] 

aVern.  695.       If  there  is  no  executor  agalnit  whom  the  plaintiff  may  bring 

his  a£lion,  he  (liall  not  be  prejudiced  by  the  ftatute  of  limitationSj 

nor  (liall  any  laches  in  fuch  cafe  be  imputed  to  him. 

6.  Where  no  Jurlfdidion  to  fue  in,  or  where  hindered  by  fomc 

Authority. 

Keb.  157.  It  feems  agreed,  that  there  being  no  courts,  or  the  courts  of  juf- 
Ley.31.111.  jj^^  beins  ftuit,  is  no  plea  to  avoid  the  bar  of  the  ftatute  of  limita- 

Carth.  137.       .  iri-M  /-/-  1  t  • 

aSaik.  420.  tions ;  as,  where  alter  the  civil  war  an  ajjumpjit  was  brought,  and 
pi.  I.  (J)  In  the  defendant  pleaded  the  ftatute  of  limitations;  to  which  the  plain- 
fhat^thui  s  ^^^  replied,  that  a  civil  war  had  broke  out,  and  that  the  government 
happening  was  ufurpcd  by  certain  traitors  and  rebels,  which  hindered  the 
by  an  invin-  courfe  of  juftice,  and  by  which  tlie  courts  were  {b)  (hut  up,  and 
fit  "hou  h  ^^^  within  fix  years  after  the  war  ended  he  commenced  his  adlion; 
they  be  this  replication  was  held  ill  (r);  for  the  ftatute  being  general,  muil 

againit  the    work  upon  all  cafes  which  are  not  exempted  by  the  exception. 

common 

law,  or  an  aft  of  parliament,  (hall,  not  be  prejudicial.— Therefore  to  fay  the  courts  were  fliut,  is  a  good 
excufe,  on  voucher  of  record.  Bro.  tit.  Failure  of  Record.  — So,  in  the  times  of  domeltick  var,  when  the 
courts  of  jurtice  are  fhui,  a  defcent  fhallnot  take  away  an  entry,  though  the  riifieifin  was  in  times  of  peace; 
for  then  the  difleifee  w»ulJ  be  v/ithout  all  remedy,  there  being  no  courts  open  to  bring,  hi^  aftion  in.  Co. 
Lit.  249.  (f)  In  fome  booksit  is  faid,  that  the  defendant  rejoined,  and  fet  forth  the  ziX  of  oblivion,  and  that 
forconfirmationof  judicial  proceedings;  and  for  this  rcafon  alfo  the  replication  was  held  ill.  Keb.  157. 
Lev.  III. 

3 Lev.  283.       And  In  confirmation  of  this  doflrlne  we  find,  that  an  a£l  of 
parliament  was  made  i  W.  ^  M.  whereby  it  is  enaded,  that  from 

the 
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the  1  pth  of  December  (which  was  the  day  that  King  James  de- 
parted, till  the  1 2th  of  March  r688,  when  King  William  aflumed 
the  government)  fhall  not  be  accounted  any  part  of  the  time  with- 
in which  any  perfon  by  virtue  of  the  (latute  of  limitations  might 
bring  his  adlion  ;  but  that  he  {hall  have  fo  much  allowance  of 
time  as  is  from  the  loth  of  December  to  the  i2th  of  March  for 
bringing  his  action. 

It  is  clearly  agreed,  that  the  defendant's  being  a  member  of  Lev.  31. m. 
parliament,  and  entitled  to  privilege,  will  not  fave  a  bar  of  the  ^"'^^*  '3^' 
ftatute  J  becaufe  the  plaintiff  might  have  filed  an  original  without    "* 
being  guilty  of  any  breach  of  privilege. 

It  is  faid,  that  if  a  man  fues  in  Chancery,  and,  pending  the  Vern.  73, 
fuit  there,  the  ftatute  of  limitation  attaches  on  his  demand,  and  '''••    ^"f '^ 
his  bill  is  afterwards  difmlfled,  the  matter  being  properly  deter-  there  muft   ' 
minable  at  common  law;  ia  fuch  cafe,  the  court  will  preferve  the  befome 
plaintiff's  right,  and  will  not  fuffer  the  ftatute  to  be  pleaded  in  ^^>^'table 
bar  to  tiis  demand.  ces  attend- 

ing his  cafe  ;  and  therefore  in  2  Chan.  Ca.  217.  it  is  faid,  that  unlefs  the  plaintiff  was  ftayed  by  fome  adl 
of  the  court,  as  injun^ion,  &c.,  the  court  will  not  interpofc. 

If  the  ftatute  of  limitations  be  pleaded  to  an  aftion,  the  plain-  Sid.  222. 

tiff  to  fave  his  a£lion  may  reply,  that  he  had  commenced  [a)  the  "^'^  *^^* 

fuit  in  an  inferior  court  within  the  time  of  limitation,  and  that  it  chapman. 

was  removed  to  JVeJimitiJier  by  habeas  corpus ,-  and   this  fhall  be  Lev.  143. 

allowed  by  a  favourable  conftru£lion  of  the  ftatute  of  limitations  j  ^^*^'  ^^.^ 

although  in  ftriftnefs  the  fuit  is  commenced  in  the  court  above,  does  not 

when  it  is  removed  by  habeas  corpus.  appear. 

plaintiff  muft  aver,  that  the  canfe  of  adtion  in  the  court  belovir,  and  that  removed,  is  the  fame.     Cro. 
Car,  Z94.     But  a  difference  in  value  is  not  material.     Vent.  252. 

So,  in  a  like  cafe,  where  debt  was  brought  in  the  Palace-court,  2  Saik.  424. 
and  after  fome  proceedings  there,  the  fix  years  expired,  the  de-  pJ:  '3* 
fendant  fued  a  habeas  corpus^  and  removed  the  caufe  into  B.  R.,  phiuips. 
where  the  plaintiff  declared  de  novo;  and  the  defendant  pleaded, 
that  the  caufe  of  aflion  did  not  accrue  within  fix  years  before  the 
te/^e  of  the  habeas  corpus ;  this  was  held   to  be  a  good  plea  ;  but 
that  the  plaintiff  might  reply  the  fuit  below,  and  fhew  that  to  'So,  of  a 
have  been  within  the  fix  years  ;  not  that  this  fuit  was  a  continu-  ^^'?l'"  '^^ 
ance  of  the  fuit  below,  but  that  the  plaintiff  had  rightfully  and  London's 
legally  purfued  his  right  j  and  it  fhould  not  be  in  the  power  of  court.  Stra, 
the  defendant  to  defeat  or  hinder  him  of  a  remedy  without  any  "'9-    ^d. 
default*.  ^''''■''''' 

7.  Where  the  Suing  out  a  Writ  will  fave  the  Bar  of  the 

Statute. 

It  is  clearly  agreed,  that  the  fuing  out  an  original  will  fave  a  Carth.  136. 
bar  of  the  ftatute  of  limitntlons,  and  that  thereupon  the  defend-  Saik. 420. 
ant  may  be  outlawed  j  and  that  if  beyond  fea  at  the  time  of  the  3  Mod.  311. 
outlawry,  though   it  (hall  be  reverfed  after  his  return,  yet  the  (^)  For  this 
plaintiff  may  bring  another  original  by  [b)  jonrnies  accoutits,   and  ^^J  i-^^fr- 
thereby  take  advantage  of  his  farft  writ. 

Vol.  IV.  I  i  Alfo, 


4^2  limitation  of  aaionjs',    . 

Sid.  53.  €o.       Alfo,  it  io  agreed,  that  tlie  fuing  out  a  latitat  is  a  fufficien 

Carth.  233.  commencement  of  a  fuit,  to  fave  the  limitation  of  time,  becaufc 

I  Str!  ceo!  *^^  latitat  is  the  original  of  B.  R.  and  may  be  continued  on  record 

»  sti.  734.  as  an  original  writ. 

Ld.  Raym.  1441.     2  Burr.  961. 

»  Keb.  46.         Alfo,  it  hath  been  ruled,  that  to  a  plea  of  the  (latute  of  limita- 
Bottle  snd      jj^j^g  ^j^g  plaintiff  may  reply,  that  he  fued  out  a  latitaty   and  con- 
tinued it  down  by  a  vicecomes  iiou  mijtt  breve.,  without  concluding 
protit  patet  per  rccordum ;  for  the  latitat  roll  is  only  for  the  private 
ufe  of  the  court,  and  no  record. 
Style,  178.         So,  it  feems,  the  plaintiff  may  reply,  that  he  fued  out  a  latitat  of 
4  Keb.  369.  fy(,}^  jj  term,  without  fetting  forth  the  day  of  the  tejle;  and  that 
[ButintJiis   i"  fuch  Cafe  it  fliall  have  relation  to  the  firft  day  of  the  term. 

cafe,  the  diKndant  may  in  his  rejolndt  r  fliew  the  true  day  on  which  th:  lautat  was  fued  out,  in  eppofi- 
tion  to  the  te^e.     Johnfon  v.  Smith,  2  Burr.  95c.] 

Carth.  144.  But  though  the  fuing  out  of  an  original,  or  latitat^  will  be  a 
aSaik.  420.  fufficient  commencement  of  a  fuit,  yet  the  plaintiff,  in  order  to 
Liitw.  loi.    niake  it  efl'cdual,  mull  (hew  that  he  hath  [a)  continued  the  writ 

254.  to  the  time  of  the  atlion  brought. 

3  Mod.  33. 

{a)  Thst  the  attorney's  writing  the  continuances  on  the  writ  in  his  chambers,  "a  fudicient.     Sid.  53. 

Keb.  14c.     [The  continuances,  it  feeir.s,  may  bj  tntsicJ  at  any  t'.me.     Batsi  £:.i  tarn  v.  Jenkinfon, 

E.  240.  3.  cited  in  6  Term  Rep.  6i3.] 

Carth.  144.  As,  in  ajfumpfit  for  fees  due  to  an  attorney,  the  defendant  plead- 
Rudd  V.        gj    fj^,^  alfianpfit  infra  /(.v  nnms;  tlie  pl.iintiiF  replied,  that  on  fuch 

Eer.kenhead.         '  -^^uri-tjrj  u  r'-i 

aSaik  420.  ^  <i2y  tv.'o  years  before  he  had  iued  out  an  attachment  or  privilege 
pi. 2  S. c.  againft  the  defendant;  upon  v/hich  writ  taliter proccffiivifuky  that 
the  defendant  (on  fuch  a  day)  in  Hilary  term  a7it}o  1  Will.  Iffc. 
appeared,  and  the  plaintiff  declared  againfl  him  mod'o  Lsfformoy  &c. 
And  upon  demurrer  to  this  replication  it  was  held  ill ;  becaufe 
the  plaintiff  did  not  fet  forth  any  conlinunnce  of  this  writ  of  at- 
tachment, fper  vie.  tioti  mijit  breve^J  which  was  fued  out  two 
years  before ;  for  it  is  impolRble  that  the  defendant  fliould  appear 
in  Hilary  term  anno  1  Will,  to  a  writ  returnable  two  years  before, 
and  no  other  writ  is  fet  forth  by  the  ]ilaintiff ;  but  if  the  plaintiff", 
after  the  taliter  procejfumjiiity  had  fliewn  the  laft  attachment,  and 
the  return  thereof,  upon  which,  in  truth,  the  defendant  did  ap- 
pear, it  had  been  well  enough  without  iliewing  any  of  the  con- 
tinuances. 
SaJk. 421.  Kw  indebitatus  affinnpjtt  was  laid  feveral  ways;  the  defendant 
Green  v.  pleaded,  aBio  mn,quia  elicit  qucdbillaj  ra'diJl.  exhibit,  fuit  20  diejufiiiy 
isf  non  antea  ^  quod  ipfe  ad  aliquod  tcnipus  infra  fex  annos  ante  eshibi- 
tionem  billa  prsdiul.  non  ajfumpfit^  &c.  The  plaintiff  replied  a  bill 
of  Middltfex  tefted  die  Luna:  prox.  pofl  tres  feptinianasy  (^c.  return- 
able the  fame  day  ;  whereupon  was  returned  non  ejl  inventus^  and 
continued  down  by  vie.  non  mifit  breve  i^  pracept.ficut  alias.  To 
this  it  was  demurred,  and  judgment  given  for  defendant ;  for  there 
cannot  be  fuch  a  bill  of  Middlefcx  as  this,  which  is  returnable  the 
very  day  of  the  teflc ;  and  the  flatute  of  limitations,  on  which  the 
fecurity  of  all  men  depends,  is  to  be  favoured. 

[An 
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f  An  attachment  of  privilege  is  not  a  continuance  of  a  bill  of  Smith  v. 

Middle/ex.  ^         „        ,,         ,      ..  Bower, 

•"  3  Term  Rep.  602.     Leadbeater  ?.  Markland,  z  BI.  Rep.  1131. 

Although  a  fuit  actually  commenced,   though  informally  or  ir-  (a)  Harris  v. 

regularly,  will  have  the  efFe£l:  of  preventing  the  operation  of  the  }^°°'^"p^ 

ftatute  •,  yet  the  plaintiff  mud  fhev/  that  the  firft  writ  was  [a)  re-  617."^  Bull/* 

turned;  for  until  the  return  of  the  writ  the  court  is  not  in  pof-  n.p.  151. 
feflion  of  the  caufe. 

A  bill  may  be  filed  againft  an  attorney  in  the  vacation,  in  order  Lane  v. 

to  prevent  the  ftatute  from  attaching.]  „   .,       ^  wheat,  B. 

*  °  R.  M.  23  Geo.  3.     Dougl.  313.  n. 

8.  Where   a  Debt  barred  by  the  Statute  {hall  be  faid  to  be 

revived. 

It  is  clearly  agreed,  that  if  after  the  fix  years  the  debtor  acknow-  Salk.  2S.  pi. 
ledges  the  debt,  and  promifes  payment  thereof,  that  this  revives  ]^'^,^'  ''^' 

•       °       1   1     •  •  c    ^        CL  '  Til  1  -rr  Carth.470. 

It,  and  bnngs  it  out  of  the  ftatute ;  as,  it  a  debtor  by  promiHory  ^  Mod.  425, 
note,  or  fimple  contrail,  promifes  within  fix  years  of  the  a6lion  4^^- 
brought  that  he  will  pay  the  debt ;  though  this  was  barred  by  ^^■''how.126. 
the  ftatute,  yet  it  is  revived  by  the  promife;  for  as  the  note  itfelf  zVent.'iji. 
was  at  firft  but  an  evidence  of  the  debt,  fo  that  being  barred,  the 
acknowledgment  and  promife  is  a  new  evidence  of  the  debt,  and 
being  proved,  will  maintain  an  ajfumpftt  for  recovery  of  it. 

Alfo,  it  hath  been  adjudged,  that  a  conditional  promife  will  re-  Com.  53. 
vive  a  debt  barred  by  the  ftatute  of  limitation  •,  as,  where  to  an  S-  ^* 
ajfinnpjtt  by  an  executor  for  goods  fold  and  delivered  by  the  teftator,  Kevlin  y^°' 
the  defendant  pleaded  the  ftatute ;  and  upon  evidence  it  appeared,  Haitings. 
that  the  defendant  within  fix  years,  being  applied  to  by  the  exe-   '^f^'  ^9- 
cutor  for  the  debt,  faid.  If  you  prove  that  I  had  the  goods  ^  I  will  pay   e^lJJd.^z^. 
you;  which  being  fully  proved  at  the  trial,  it  was  held  that  this  s.  c.  cited. 
conditional  promife  revived  the  debt-,  and  that  though  made  to  ^^^T— ^^r- 
the  executor,  after  the  death  of  the  teftator,  it  was  fufficlent  to  deciared^as 
maintain  the  ifl'ue  ;  [b)  becaufe  the  promife  did  not  give  any  new  executor,  on 
caufe   of  aftion,  but  only  revived  the  old  caufe,  and  was  of  no  jife'-'fta'^ ^° 
other  ufe  but  to  prevent  the  bar  by  the  ftatute  of  limitations.  and  the  de.* 

fendant  pleaded  non  ajj'umfjtt  infra  fsx  antios;  and  upon  the  trial  of  the  ilTue  it  appeared,  that  there  was  a 
new  promife  made  within  fix  ye^rs,  but  it  was  a  promife  made  to  the  plaintiff  himfeif,  and  not  to  the 
teftator ;  it  was  held  per  cur.  that  he  fhould  have  declared  accordingly.  Salk.  28.  Dean  v.  Crane, 
6  Mod.  309.  S.  C.     [Bull,  N.  P.  150.  S.  C] 

So,  it  hath  been  held,  that  a  bare  (r)  acknowledgment  of  the  Carth.47o. 
debt  within  fix  years  of  the  a£lion.  Is  fufficlent  to  revive  it,  and  [^'.Vl ''^i* 

,        _       '  ,  ,  '  ..  ,  held  by  ail 

prevent  the  ftatute,  though  no  new  promue  was  made.  the  judges 

in  Serjeants'-Inn.  (c)  As,  ftatlngan  account  of  the  goods  fold,  March,  105-6.— [And  in  acknowledg. 
ment  of  the  debt  even  after  the  commencement  of  the  adlion  will  take  it  out  of  the  Itatute.  Yea  v. 
Fouraker,  2  Burr.  1099.  What  is  an  acknowledgment  is  matter  for  the  conlideration  of  a  jury.  Lloyd 
V.  Maund,  2  Term  Rep.  760.  But  although  a  promife  is  not  necelTary  to  take  the  demand  out  of  the 
ftatute,  yet  the  declaration  of  the  defendant  mull  amount  to  an  acknowledgment  of  a  debt;  and  there- 
fore, -where  a  pcrfon  fued  by  an  executor  faid,  "  I  acknowledge  the  rcceif:  of  ttemor.ey,  but  the  teftatrix 
•*  gave  It  me.''     Clive,  Baron,  held  it  not  fafficient.     Owen  v.  WoUey,  Bull.  N,  P.  148.  J 

I  i  2  But 
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2 Vent.  151.  But  if  an  indebitatus  ajfumpfit  for  goods  fold  be  brought  agalnfl: 
Bland  V.  fjjy^  perfons  who  plead  the  Itatute  of  limitations,  and  it  be  found. 
adjuVgedby  that  onc  of  them  promifed  within  fix  years,  there  can  be  no 
three  judges  judgment  againft  him,  for  the  contract  being  entire,  it  muft  be 
agninu  FcK.  "fomi(j  tj^t  they  all  promifed. 

rris  who  in-  ■'  * 

clined  to  the  contraiy  j  bccaufe  the  plea  of  non  ajj'umffit  infra  px  annos  implies  a  promifc  at  fiift ;  and  if 

one  fhould  renew  his  prooiile  vviiliin  (ix  years,  it  is  teafonable  it  fliould  bind  him  ;  and  the  plaintiff  muft 

fue  them  all,  elfc  he  will  vary  fiom  the  original  contratt [Bat  it  hath  been  lalely  determined,  that 

the  acknowledgment  of  one  out  of  i'everal  drawers  of  a  joint  andfeveral  promifTory  note,  will  take  it  out 
of  the  ftatute  as  igainft  the  others,  and  may  be  given  in  evidence  in  a  feparate  adlion  againft  any  of  the 
others.  Whi'.combe  v.  Wl/ititig,  D:;ugl.  652.  And  if  in  fuch  cafe,  one  of  the  drawers  becomes  bank- 
rupt, and  the  payee  receives  a  diviJend  under  the  commiflion  on  account  of  the  note,  this  payment  of  the 
dividend  under  the  commilTion  will  amount  to  fuch  an  acknowledgment  of  the  debt  as  will  prevent  any 
of  the  others  from  availing  themfelves  of  the  ftatute  of  limiiations  in  an  adlion  biought  againft  them  for 

the  remainder  of  the  money  due  on  the  note.    Jackfon  v.  Fairbaiik,  z  H.  Bl.  34.0. The  cafe  of  Bland 

V.  Hafelrig  in  the  text,  Mr.  Douglas  oblerves,  may  be  explained  on  the  manner  of  thr  finding  ;  for,  as  the 
plea  Wds  joint,  and  the  declaration  muft  have  alleged  a  ji^htt  undertaking,  the  verdi<S  did  not  find  what  the 
plaintiff  had  bound  himfclf  to  prove.  But,  according  to  the  p  inciyle  in  Whitconibe  v.  Whiting,  the 
jur)  were  to  confuier  the  promise  of  one  as  the  promile  of  all,  and  thejefore,  to  find  a  general  verdict 
againft  all.     Dougl.  653.  n.] 

Saik.  154.  It  feems  to  be  the  doQrine  of  the  courts  of  equity,  that  if  a 

pi-  3-  man  by  will  or  deed  fubjecl  his  lands  to  the  payment  of  his  debts, 

}serJto'  debts  barred  by  the  ilatute  of  limitations  fliall  be  paid,  for  they 

this  point,  are  debts  in  equity,  and  the  duty  remains;  and  the  flatute  hath 

Biakevvay  v.  j^qj-  extinguiflied  that,  though  it  hath  taken  away  the  remedy. 

Strafford,  2  P.  Wms.  373.  Andrews  v.  Brown,  Pr.  Ch.  3^:5.  Jones  v.  Eatl  of  Strafford,  3  P.  Wms. 
77.  Vau'ghan  V.  Guy,  Mof.  24.5.  Legaftick  v.  Cowne,  W.  391.  Lacon  v.  Btiggs,  3  Atk.  107. 
Truman  v.  Fenton,  Cowp,  548.     Oughterlony  v.  Earl  of  Powis,  Ambl.  231 .] 

Abr.  Eq.  Alfo  it  hath  been  ruled  in  equity,  that  if  a  man  has  a  debt  due 

3'"^5-  to  him  by  note,  or  a  book-debt,  and  has  made  no  demand  of  it 

Brown.  '  f^r  fix  years,  fo  that  he  is  barred  by  the  ilatute  of  limitations; 
yet  if  the  debtor,  or  his  executor,  after  the  fix  years,  put  out  an 
advertifement  in  the  Gazette^  or  any  other  newfpaper,  that  all 
perfons  who  have  any  debts  owing  to  them,  may  apply  to  fuch  a 
place,  and  that  they  (hall  be  paid ;  this  (though  general,  and 
therefore  might  be  intended  of  legal  fubfilling  debts  only) 
yet  amounts  ro  fuch  an  acknowledgment  of  that  debt  which 
was  barred,  as  will  revive  the  right,  and  bring  it  out  of  the  fta- 
tute again. 

(F)  Of  the  Manner  of  pleading,   and    taking  Ad- 
vantage of  the  Statute  of  Limitations. 

Lev.  III.      TT  feems  to  be  atlmitted,  that  the  ftatute  of  limitations  muft  be 
^^■h/^Cio         pleaded  (a)  pofitivcly  by  him  that  would  take   (l))  advantage 


jac.  115.  '  thereof;   (c)  and   that  the  fame  cannot  be   given   in  evidence, 
if)  And  ^    efpcciaily  in  an  njfmnpfa^  becaufe  the  ftatute  fpeaks  of  a  time 
pair,  and  relates  to  tiic  time  of  making  the  promife. 


therefore  if 
the  ae'end 


ant  pleads,   that  if  any  fuch  promife  v.'as  made,  it  was  not  within  fix  years,  and  fo  within  the  ftatute  of 

limitations;  fuch  conditional  plea  is  not  good;  -vide  head  of  Pleadings. But  purfuant  to  the  ftatute 

4&  5  Annx,  c.  16.  for  amendment  of  the  law,  the  defendant,  by  way  of  double  plea,  may  ^XeiAnoriaU'umpfitf 
and  non  ajjumffit  infra Jex  an:its  j  though  it  may  fcem  iuconfiftcnt,  the  pleaof /;«<«  ajfimljii  injrajcxar.r.os  im- 
plying 
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ply'ng  a  promife.  (h)  If  a  man  devifes  all  the  reft  and  refidue  of  his  perfonal  eftafe,  after  debts  and  legacies 
paid,  tojf.  S.  and  feveralof  the  creditors  are  barred  by  the  ftatute  of  limitations,  who  notwiihltanding 
bring  adtions  againft  the  executor,  and  he  refufes  to  plead  the  llacute  of  limitations  ;  yet  equity  will 
not  in  favour  of  y.  S  ,  to  whom  the  furplus  is  devifed,  compel  the  executor  to  plead  the  ftatute, 
Abr.  Eq.  305.  Caftleton  v.  Lord  Faniliaw.  {c)  That  though  it  appears  upon  the  face  of  the 
declaration  that  the  caufe  of  adtlon  did  not  arife  within  fix  years,  yet  the  defendant  (hill  not  take  ad- 
vantage of  that  without  pleading,  becaufe  there  might  be  an  original  fued  out,  which  the  plaintiff  can- 
not otherwife  (liew,  than  by  way  of  replication,  upon  the  defendant's  putting  him  upon  it.  2  Salk. 
422,  3. 

But  in  debt  for  rent,  upon  ml  debet  pleaded,  the  ftatute  of  Saik.  278. 
limitations  may  be  given  in  evidence  ;  for  the  ftatute  has  made  it  P|-  '•f"^'' 
no  debt  at  the  time  of  the  plea  pleaded,  the  u'ords  being  in  the 
prefent  tenfe. 

In  replevin  the  defendant  pleaded  not  guilty  de  capt.  pradiB.  Sid.?T. 
infra  [ex  annos  jam  ultimo  elapfos;  and  though  it  was  urged  that  this  ^^'^""q^l'^^Lf 
was  the  fame  with  pleading  non  cepit,  and  if  he  did  not  take,  he  2,79.  s'.  C.  * 
could  not  be  guilty  of  the  detainer  5  and  if  this  way  of  pleading 
were  not  allowed,  the  ftatute  would  be  entirely  evaded  as  to  this 
a£lion;  yet  the  plea  was  held  ill,   becaufe  he  ought  to  have  an- 
fwered  to  the  detainer,  as  well  as  to  the  taking  ;  for  there  may  be 
a  detainer  without  a  taking :  befides,  a  thing  may  be  lawfully 
diftrained,  although  unlawfully  kept ;  as,  by  being  put  into  a  caftle, 
tsfc.  by  which  means  it  could  not  be  replevied. 

In  trefpafs,  for  a  trefpafs  done  13  years  before,  the  defendant  Raym.  86. 
■pleads,  that  uifra  fex  anmSy  ^c.  non  ejl  inde  culpabilis.     Plaintiff  ^^'  ^  ^?; 
replies,  that  he  brought  his  a£lion  fu«h  a  term,  and  that  within  sc!  ueV. 
fix  years  before  that  time  the  defendant  did  the  trefpafs ;  and  up-  Raynes. 
on  this  the  defendant  takes  iffue,  and  is  found  guilty,  and  it  was  '^r^\^'^^^^ 
held,   ly?.  That  the  defendant's  plea  was  good  in  bar,   without  feemstodif- 
pleading  the  ftatute.     idly^  That  the  plaintiff's  replication  was  ferfrom 
no  departure  i  although  it   was  objefled,  that  he  could  have  re-  ^^^^I'^^^'l, 
plied  nothing,  but  that  he  was  under  fome  of  the  ditabilides,  for  car.  229. 
which  there  is  a  faving  in  the  ftatute ;  for  the  plaintiff  is  not  tied  ^"or  there 
to  the  time  or  place  laid  in  the  declaration,  but  may  vary  from  it  IJ^hfl^repiu 
upon  evidence  •,  and  fo  when  the  defendant,  by  his  plea,  pleads  to  cation  varies 
a  certain  time  or  place,  and  thereby  makes  the  time  or  place  ma-  ^^  ^«i'  ff^™» 
terial,  the  plaintiff  may  follow  him  without  any  [a)  departure.         by  th^de  ' 

fendant  in  his  plf.»,  as  the  time  laid  in  the  declaration. 

[In  equity,  where  a  particular  fpecial  promife  is  charged  to  Anon, 
avoid  the  operation  of  the  ftatute,  the  plaintiff  muft  deny  the  3  ^tk.  70. 
promife  charged,  by  averment  in  the  plea,  as  well  as  by  anfwer 
{0  fupport  the  plea.] 


i\ 
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(A)  What  It  is. 

(B)  How  punifhed. 


(A)    What  it  is, 

Co. Lit.126.  "J^yrAIHEM  is  defined  to  be  any  hurt  done  to  a  man's  body 
ja8.^  3  Inft.  J^VJ^  whereby  he  is  rendered  lefs  able  in  fighting,  either  to  de- 
Hawk,  p.  c.  fs"'^  himfelf,  or  annoy  his  adverfary;  fuch  as  the  cutting  off, 
«'44'  difabling  or  weakening  a  hand  or  finger,  flriking  out  an  eye 

sBi.Comm.  ^^  fore-tooth,  or  caftration,  fifr.,  and  thefe  are  properly  faid  to 
be  maihems,  and  to  come  under  the  notion  of  felonies ;  but 
the  cutting  ofF  an  ear,  0/  nofe,  are  faid  not  to  be  properly 
maihems,  becaufe  they  do  not  weaken  a  man,  but  only  disfigur? 
him. 

(B)  How  punifhed. 

Braft.  144.    T^Y  the  old  common  law  caftration  was  puniflied  with  death, 

3  n  .  2.     XJ  2„(^  other  maihems  wich  the  lofs  of  member  for  member ; 

but  of  later  days  maihem  was  punifhable  only  by  fine  and  impri- 

fonment. 

(fl)Tlieoc-  And  by  the  fl:atute(fl)22  (3*23  Car.l.  c.i.  itisenafted,  "That 
aft  wasVn ''  "  ^^  ^"^  perfon  fhall  on  purpofe,  and  of  malice  forethought,  and 
aiTauit  that  "  by  lying  in  wait,  unlawfully  cut  out  or  difable  the  tongue,  put 
was  made  on  «  out  an  eye,  flit  the  nofe,  cut  off  a  nofe  or  lip,  or  cut  off  or  dif- 
Covint^y,  **  ^^'^  ^^y  '^"^^  ^'^  meinber  of  any  fubje£t  of  his  majefty,  with 
a  member  of  "  intention  in  fo  doing  to  maim  or  disfigure,  in  any  the  manners 
theHoufe  «  before-mentioned,  fuch  his  majefty's  fubje6t,  that  then,  and  in 
mons,"b'y  *'  every  fuch  cafe,  the  perfon  or  perfons  fo  offending,  their  coun- 
flitting  his  "  fellors,  aiders,  and  abettors,  knowing  of  and  privy  to  the  offence 
th"ii^cecfii  "  ^^  aforefaid,  fhall  be  and  are  by  the  faid  ftatute  declared  to  be 
ed  Coven- '  *^  felons,  and  fhall  fuffer  death  as  in  cafes  of  felony  without 
try's  aa.       "  benefit  of  clergy. 

"  Provided,  tliat  no  attainder  of  fuch  felony  fhall  extend  to  cor- 

"  rupt  the  blood,  or  forfeit  the  dower  of  the  wife,  or  the  lands, 

**  goods,  or  chattels  of  the  offender." 

If 
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If  a  man  attack  another  of  malice  forethought,  ni  order  to  mur-  Stat.  Tri. 
der  him  with  a  bill,  or  any  other  fuch  like  inftrument,  which  can-  *°'-  ^  ^'^ 
not  but  endanger  the  maiming  him,  and  in  fuch  attack  happen  not  fn  Coke'V 
to  kill,  but  only  to  maim  him,  he  may  be  indi£ted  on  this  itatute,  trial  who 
together  with  all  thofe  who  were  his  abettors,  ^c.  and  it  (hall  be  '"^f  "jf^"" 
left  to  the  jury  on  the  evidence,  whether  there  was  a  defign  to  burnewee" 
murder  by  maiming,  and,confc:quently,a  malicious  intent  to  maim,  condemned 
as  well  as  to  kill ;  in  which  cafe  the  offence  is  within  the  ftatute,  ^fi^exectited 
though  the  primary  mtention  was  murder*.  affizes, 

8  Ceo.  I.  for  flitting  the  nofe  of  Mr.  Crifpe. 

•  Remedy  ty  ylBkn.—Yox  a  threit,  affault,  battery,  or  maihem,  the  party  /hall  have  a  remedy  by 
aAion  of  trefpafs,   quare  mar.us  imtofuir  ita  quod,  &c.      Lut.  1428. —  Square  in  ipfum  infultum  fecit  (^ 

ipfum   verbera-vit,   Sec.     F.  N.  B.  86.  I And  fuch  is  the  frm,  though  he  Joes  not  wound  him. 

F.  K.  B.  86.  K.  S^are    in  ipfum    infultum    fecit,     •vcrhera-vit,    -vuineravit,    isf    imprifona-vit,    &c. 

F.  N.  B.  86.  K. — —^arCf  cepit,  imprifonai'it,  (S  in  prifona  qvaufque  finem,  fiff.  hciffety  detinuit, 
F.  N.  B.  86.  K. 

By  Indiiiment. So,  maihem  Is  the  greateft  offence  under  felony.      Co.  Lit.  127.  a.— So,  for  a 

maihem  a  man  may  be  indidled,  fined,  ano  ranfomed.  Co.  Lit.  127.  a.  b.  3  Inft.  63.— Though  the 
maihem  be  done  by  himfelf.  Co.  Lit.  127.  b. — Though  the  perfon  be  his  villein,  who  cannot  main- 
tain an  adlion  for  it  againft  his  lord.  Co.  Lit.  127.  a. — So,  an  iniidmsnt  lies  for  an  aflaulr, 
battery,  or  imprifonment  of  a  fubjedt.     Com.  Dig.   i  V.  526. 

fVber.  the  Damagei  fhall  be  increajed  fr  a  Maihem.  If  the  declaration  mention  a  maihem,  the 

court,  upon  view  of  the  mayhem,  may  increafe  the  damages  given  by  the  jury.— i  Roil,  572.  1.  10. 

15.  R.      I  Leo.  139. Though  the  particular  part  in  which  the  maihem   was,  be  not  fpecified. 

R.  Hard.  408.  [In  Brown  v.  Seymour,  the  court  feemed  to  th  nk  a  declaration,  that  defendant  af- 
faulted  and  maimed  the  plaintiff  in  the  left  hand  particular  enough,  though  they  did  not  allow  the  cir- 
cumftances  of  the  cafe  to  be  fuch  as  called  for  an  increafe  of  damages,  i  Wilf.  6.]  So,  in  battery, 
where  the  manner  of  the  battery  is  defcribed,  the  court,  upon  view,  may  increafe  the  damages.  Per 
Hale.  Hard.  408.— So,  the  court  may  increafe  damages,  upon  view,  and  examination  of  witnefTes, 
where  the  declaration  is  general  qucd  maihematjit,  without  making  £.ny  defcription  of  the  mayhem,  if 
the  judge  of  af^ife  certify  the  particulars  of  the  mayhem,  or  be  in  court,  and  affirm,  that  the  particu- 
lars, now  proved,  were  given  in  evidence  at  the  trial.  I  Sid.  jo3.— But  where  the  declaration  doe* 
not  mention  a  maihem,  nor  defcribe  the  manner  of  the  battery,  the  court  cannot  increafe  the  damage* 
upon  view.  Hard.  408.— So,  if  the  maihem  was  not  the  aft  of  the  defendant  diredtly,  but  by  an 
horfe,  after  the  plaintiff  was  thrown  down  by  the  defendant.  R.  i  Sid.  433. — Or,  by  a  gun, 
which  the  defendant  let  off,  and  which  maimed  the  plaintiff  againil  his  will.  R.  i  Sid.  108. — So,  if 
the  declaration  be  general  quod  maihcma-vit,  without  defctibing  how,  and  the  judge  do  not  ceitify  it. 
I  Sid.  108.  ■  [In  Smallpiece  v.  Dokenham,  M.  17  Car.  a.  C.  B.  upon  a  mo'.ion  to  increafe  damages 
Juper  ijifum  'vulr.eris,  the  court  fild,  it  was  necefTary  to  be  proved  to  be  the  fame  wound  for  which  the 
damages  were  given,  and  ordered  notice  to  be  given  to  the  deferdant  who  appeared,  and  witneffes  on 
the  one  part  and  on  the  other  were  examined,  and  feveral  of  the  jurymen,  who  all  faid,  that  no  evi- 
dence was  given  to  them  that  any  blow  was  given  upon  the  eye,  or  ihat  the  plaintiff  had  loft  his  eye  by 
the  battery  5  and  for  this  reafon  the  court  would  not  increafe  the  damages  ;  for  new  evidence  ought  not 
to  be  given,   this  being  a  cenfure  on  the  firfl  verdi£t,  and  a  ccntiftion  of  it.      Bull.  N.  P.  2  1.] 

By  Appeal So,   he  may  pro  fee  ute  his  appeal  of  mailicm.     Han.Ent.  270.     Co.  Ent.  50.  c— 

And  the  writ  of  appeal,  and  indicimfnt  fhall  hy ,  quod  felonice  mrAhemnrjit.  3  Inft.  63,118..— To  an  appeal 
of  maihem,  the  defendant  may  ple.id  not  gu.hy.  Han.  271.— So,  it  he  did  h  je  defendendo,  he  may  plead 
\n  bar,  foil  nffault  demefne,  K.'n.  271  277.  Co.  Ent.  51. — And  he  mufl  plead  it ,  for  he  cannot  give 
it  in  evidence  upon  mt  gu'.iiy.  2  Inft.  316. — So,  the  defendant  may  plead  a  rcleafe  of  the  mayhem. 
Com.  Dig.  1  V.  597  — Or,  of  all  af^ions  perfonal  ;  for  the  damagec  cnty  are  recovered  in  fuch  appeal. 

Lit.  f  502. — So,  the  defendant  mav  plead  20  /.   cr  othtr  fiim  given  iu  facisfidtioa.     Han.  274.' A 

recovery  in  tiefpafs  for  the  fjme  maihemi     Co.  Ent,  >o.  b. 


[    4S8    ] 

S^ainttmntt,  mh  tl)e  £)ffence  of  Bup^ 
ins  or  felling  a  pretenDeD  Xitle. 


fSeeMr.  J.  Ti  ^  Aintenaticc  in  general  fignlfies  an  unlawful  taking  in  hand, 
Build's         I  V|    or  upholding  of  quarrels,  or  fides,  to  the  diflurbance  or 

comment  on    ...  '  =>         .^  i   •     r  •  ,  i  r   ,, 

thedaftrine   nindrance  or  common  right  j  and  is  laid  to  be  twotold : 

of  maintenance,  4  Term  Rep.  340-]     Co.  Lit.  368.  b.     2  Jnft.  zo'i.  212.     Hawk.  P.  C.  c.  83. 

Co.  Lit. 368.       I.  Rura/is,  or  in  the  country  ;  as  where  one  aflifts  another  in  his 

iRoli  A'^    pretenfions  to  certain  lands,  by  taking  or  holding  the  poflelhon  of 

jij.  them  for  him  by  force  or  fubtlety  ',  or,  where  one  llirs  up  quarrels 

and  fuits   in  the  country,  in  relation  to  matters  wherein  he  is  no 

way  concerned  ;  for  this  kind  of  maintenance  is  punifhable  at  the 

king's   fuit    by   fine   and   im.prifonment,   whether  the  matter   in 

difpute  any  way  depended  in  plea,  or  not ;  but  it  is  faid  not  to  be 

adlionable. 

ainft.  2>2.        2.  Curia/isj  or  in  a  court  of  juPiice  ;  where  one  officioufly  inter- 

zRoil.Abr.  jYieddles  in  a  fuit  depending  in  any  fuch  court,  which  no  ways  be-. 

longs  to  him,  by  affilling  either  party  with  money,  or  otherwife, 

in  the  profecution  or  defence  of  any  fuch  fuit. 

Of  this  fecond  Kind  of  Maintenance  there  are  faid  to  be  three 

Species  : 

1.  Where  one  maintains  one  fide  to  have  part  of  the  thing  in 
fuit,  which  is  called  champerty. 

2.  Where  one  laboureth  a  jury,  which  is  called  embracery. 

3.  Where  one  maintains  another  without  any  contratl  to  have 
part  of  the  thing  in  fuit,  which  generally  goes  under  the  common 
name  of  maintenance  ;  and  of  which  in  the  following  order. 

(A)  What  fliall  be  faid  to   amount  to  an  A(Sl  of 
Maintenance. 

(B)  In    what   Refpedls   fome   fuch    A£ts   may   be 
juftified:  And  herein, 

1.  How  far  they  are  juftifiable  in  refpecb  of  an  Intereft  in  ths 
Thing  in  Variance. 

2.  How  far  in  refpe£t  of  Kindred  or  AfHnity. 

3.  How  far  in  refpecl  of  other  Relations  ;  as  that  of  Lord  and 
Tenant,  Mafter  and  Servant, 

4.  Ho\vt 
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4.  How  far  In  refpe£l  of  Charity. 

5.  How  far  in  refpe£t  of  the  Profeflion  of  the  Law. 

(C)  How  Maintenance  is  reftrained,  and  punifhed 
by  the  Common  Law. 

(D)  How  reftrained  and  punifhed  by  Statute. 

(E)  Of  the  Offence  of  Buying  or  Selling  a  pretended 
Title. 


(A)  What  {hall  be  faid  to  amount  to  an  AO:  of 
Maintenance. 

|T  is  faid,  that  not  only  he  who  affifts  another  with  money  in  Bro.  Malnt. 
•*•  his  caufe,  as  by  retaining  counfel  for  him,  or  otherwife  bearing  7-  h- 
him  out  in  the  whole  or  part  of  the  expence,  but  alfo  he  who,  by  ,,g    ' 
his  friendfliip  or  intereft,  faves  him  that  expence,  which  otherwife  Hawk.  p.c. 
he  may  be  put  to,  is  guilty  of  maintenance;  as  where  one  per-  '^•^3-  §5" 
fuades,  or  but  endeavours  to  perfuade,  a  man  to  be  of  counfel  for 
another  gratis. 

Alfo,  it  feems  to  be  an  a£l  of  maintenance  to  open  evidence  to  KetLj^j-^ 
the  jury,  or  to  give  evidence  officioufly  without  being  called  upon  ^'°-  ^^'^• 
to  do  it,  or  to  fpeak  in  a  caufe  as  one  of  counfel  with  the  party,  or  ^^ji.  ro,"  * 
to  retain  an  attorney  for  him  ;  and  fome  have  faid,  that  it  is  main-  2  Roll.  Abr. 
tenance  even  barely  to  go  along  with  him  to  inquire  for  a  perfon  "^• 
learned  in  the  law. 

It  feems  to  be  maintenance  for  a  man  of  great  power  and  inte-  Hawk.  P.O. 
reft  to  fay  publickly,  that  he  will  fpend  20/.  on  one  fide,  or  that  '^■p:  ^  7* 
he  will  give  20/.  to  labour  the  jury ;  and  it  hath  been  faid  to  be  authorities 
maintenance  for  fuch  a  perfon  to  come  to  the  bar  with  one  of  the  there  cited, 
parties,  and  ftand  by  him  while  his  caufe  is  tried,  without  faying 
any  thing:  but  a  promife  to  maintain  another  is  not  maintenance, 
unlefs  it  be  in  refpe6l  of  the  publick  manner  in  which  it  is  made, 
or  the  power  of  the  perfon  by  whom  it  is  made. 

It  is  faid  to  be  maintenance  for  a  juror  to  folicit  a  judge  to  give  Hawk.P.C. 
judgment  according  to  the  verdidl ;  but  it  feems  to  be  no  mainte-  ^'  ^3*  §  ^- 
nance  for  a  juror  to  exhort  his  companions  to  join  with  him  in 
fuch  a  verdictl  as  he  thinks  right. 

It  feems  to  be  no  maintenance  for  a  man  to  give  another  friendly  Hawk.  P.C. 
advice  what  adlion  is  proper  for  him  to  bring  for  fuch  a  debt ;  or  ^'^^'  §9' 
what  method  is  fafeft  to  free  him  from  fuch  an  arreft ;  or  what 
counfellor  or  attorney  is  likely  to  do  his  bufinefs  mod  effedlually ; 
for  it  would  be  extremely  hard  to  make  fuch  neighbourly  a£ls  of 
kindnefs,  which  feem  rather  commendable  than  blame-worthy,  to 
come  under  the  potion  of  maintenance ;  which  always  feems  to 

1 2  in^ply 
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imply  a  contentious  and  over-bufy  intermeddling  with  other  men's 
matters,  in  which  refpedl  it  is  fo  highly  criminal ;  yet  it  is  faid, 
that  a  man  of  great  power,  not  learned  in  the  law,  may  be  guilty 
of  maintenance,  by  telling  another,  who  afks  his  advice,  that  he 
has  a  good  title. 

Hawk.P.C.       It  is  no  maintenance  to  give  a  man  money,  who  has  no  fuit  then 

c.  83.  §  10.  depending,  unlefs  it  plainly  appear  that  it  was  given  with  a  defign 
to  afTifl  him  in  a  fuit  intended,  which  fuit  is  afterwards  atflually 
brought. 

Hawk.  P.C.       It  is  as  much  an  a<fl:  of  maintenance  to  fupport  a  man  after  judg- 

c,  83.  ^  11.  jnent  given,  as  to  do  it  pending  the  plea. 


(B)    In   what   Refpedls   fome   fuch   A£ls   may  be 
juflified :  And  herein, 

I.  How  far  they  are  juftifiable  in  refpefl  of  an  Intereft  in  the 
Thing  in  Variance. 

sRolI.  Abr.  iT  feems  clear,  that  not  only  thofe  who  have  an  a£l:ual  intereft 

115.  T 1 7-      A  in  the  thing  in  variance,  as  thofe  who  have  a  rcverfion  expec- 

Bro'.^Maint.  *^"^  °"  ^"  eftatc-tail,  or  on  a  leafe  for  Hfe,  or  years,  ^c,  but  alfo 

xi.  53.        thofe  who  have  a  bare  contingency  of  an  intereft  in  the  lands  in 

queftion,  which  poffibly  may  never  come  //;  ejfey  and  even  thofe 

who,  by  the  a£l  of  God,  have  the  immediate  poflibility  of  fuch  an 

intereft,  as  heirs  apparent,  or  the  hufbands  of  fuch  heirs,  though  it 

be  in  the  power  of  others  to  bar  them,  may  lawfully  maintain 

another  in  an  adtion  concerning  fuch  lands ;  and  if  a  plaintiff,  in 

an  a<Slioii  of  trefpafs,  alien  the  lands,  the  aUenee  may  produce 

evidence  to  prove  that  the  inheritance,  at  the  time  of  the  atlion, 

was  in  the  plaintiff,  becaufe  the  title  is  now  become  his  own. 

Alfo,  he  who  is  bound  to  warrant  lands  may  lawfully  maintain 
the  tenant  in  the  defence  of  his  title,  becaufe  he  is  bound  to  render 
other  lands  to  the  value  of  thofe  that  fliall  be  evidled. 

Alfo,  he  who  has  an  equitable  intereft  in  lands  or  goods,  or  even 
in  a  chofe  in  action,  as,  a  ce/iui  que  trnjl^  or  a  vendee  of  lands,  lufc.y 
or  an  afhgnee  of  a  bond  for  a  good  confideration,  may  lawfully 
maintain  a  fuit  concerning  the  thing  in  which  he  has  fuch  an 
equity  ;  and  from  the  fame  ground  it  feems  plainly  to  follow,  that 
the  grantee  of  a  reverfion  for  good  confideration  might,  without 
any  attornment,  maintain  the  tenant  of  the  land,  before  the 
ftatute  4  ^  5  ^/;/;-f,  c.  16.  which  makes  fuch  attornment  need*, 
lefs. 
Hawk  P.C.  Wherever  any  perfons  claim  a  common  intereft  in  the  fame 
C.83.  ^18.  thing,  as,  in  a  way,  church-yard,  or  comm.on,  csfr.  by  the  fame 
title,  they  may  maintain  one  another  in  a  fuit  concerning  fuch 
thing;  and  a  man's  ball  may  take  care  to  have  his  appearance 
recorded ;   but,    uS   fcn;e   fiiy,   they   cannot   fafely   intermeddle 
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2.  How  far  in  refpe(Sl  of  Kindred  or  Affinity. 

Whoever  is  of  kin,  or  godfather,  to  either  of  the  parties,  or  re*  » Inft.  sH- 
lated  by  any  kind  of  affinity  ftill  continuing,  may  lawfully  ftand  Ha^k-P.  C 
by  at  the  bar  and  counfel  him,  and  pray  another  to  be  of  counfel 
for  him  ;  but  cannot  lawfully  lay  out  his  money  in  the  caufe,  unlefs 
he  be  either  father,  or   fon,  or  heir  apparent  to  the  party,  QX 
hufband  of  fuch  an  heirefs. 

3.  How  far  in  refpeft  of  other  Relations  j  as  that  of  Lord  and 
Tenant,  Mafter  and  Servant. 

Not  only  the  aflual  lord,   but  alfo  the  ce/Iui  que  ufeoiz  feignl-  Co.  Lit.  65, 
cry,  may  come  with  the  tenant  to  a  trial  in  an  afTife  againft  him,  ^°^'.}^\ 
and  ftand  by  him,  and  aflift  him,  and  alfo  pray  the  (herifF to  return  ,,5  jj- 
an  indifferent  jury ;  and  it  feems  a  plaufible  opinion,  that  he  may 
alfo  juftify  laying  out  his  money  in  defence  of  his  tenant's  title  : 
alfo,   the  lord    of  a  town  may   maintain  the  inhabitants  in  an 
a£kion,    wherein  the  right   to   their   common   burying-place  is 
queftioned,  by  (hewing  authentick  evidence  of  it  to  the  jury. 

A  tenant  may  lawfully  come  with  his  lord,  and  ftand  with  him  Hawk.  P.  c 
at  a  trial.  <^-23-  ^22- 

A  mafter  may  go  along  with  his  fervant,  or  with  his  domeftick  Bro.  Maint. 
chaplain,  to  retain  counfel :  alfo,  he  may  pray  one  to  be  of  counfel  ^'^^' 
for  him,  and  may  go  with  him,  and  ftand  with  him,  and  aid  him  Moor,  s  14, 
at  the  trial,  but  ought  not  to  fpeak  in  court  in  favour  of  his  caufe : 
alfo,  if  the  fervant  be  arrefted,  the  mafter  may  affift  him  with 
money  to  keep  him  from  prifon,  that  he  may  have  the  benefit  of 
his  fervice ;  but  the  mafter  cannot  fafely  lay  out  money  for  the 
fervant  in  a  real  a£lion,  unlefs  he  have  fome  of  his  wages  in  his 
hands  ;  but  thofe,  with  the  fervant's  confent,  he  may  fafely  dif- 
burfe. 

A  perfon  retained  generally  as  a  fervant,  and  not  for  a  particu-  Hawk.  P.c. 
lar  occafion  only,  may  lawfully  ride  about  to  fpeed  his  mafter's  c.  83.  ^24. 
bufinefs,  and  may  go  to  counfel  for  him,  and  ftiew  his  evidence  to 
the  counfel,  or  to  the  jury,  and  ftand  by  him  at  a  trial,  but  cannot 
lawfully  lay  out  his  own  money  in  the  fuit. 

4.  How  far  in  refpedt  of  Charity. 

Any  one  may  lawfully  give  money  to  a  poor  man  to  enable  him  Bro.  Maint. 
to  carry  on  his  fuit :  alfo,  any  one  may  lawfully  go  with  a  foreigner,  ^^ 
who  cannot  fpeak  EngliJIj,  to  a  counfellor,  and  inform  him  of  his 
cafe. 

5.  How  far  in  refpe£l:  to  the  Profeffion  of  the  Law. 

A  counfellor,  having  received  his  fee,  may  lawfully  fet  forth  2  Inft.  564. 
his  client's  caufe  to  the  beft  advantage  5  but  can  no  more  juftify  ^Roii.  Abr. 

giving 
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giving  him  money  to  maintain  his  fuit,  or  threaten  a  juror,  than 

any  other  perfon. 

Keiiw.  50.         Alfo,  an  attorney  fpecially  retained  may  lawfully  profecute  or 

ainft^564.  Jefend  an  a£lion  in  the  court  wherein  he  is  an  allowed  attorney. 
Winch,  52.        J    ,  ,  .  .       .      r  •  1         •       •  n. 

Job.  208.      Slid  lay  out  his  own  money  m  the  luit,  and  maintam  an  action 

Cfo.  Car.  againft  his  client  for  the  money  fo  laid  out,  by  virtue  of  the  re- 
^  Mod.  08  twiner,  without  any  fpecial  promife  :  alfo,  an  attorney  fo  retained 
may  in  like  manner  maintain  his  client  in  a  court  wherein  he  is 
not  an  allowed  attorney ;  but  as  fome  fay  cannot  have  an  a£tion 
for  the  money  laid  out  in  the  fuit,  without  a  fpecial  promife :  but 
an  attorney,  who  maintains  another,  is  no  way  juftified,  by  a  ge- 
neral retainer,  to  profecute  for  him  in  all  caufes ;  neither  can  an 
attorney  lawfully  carry  on  a  caufe  for  another  at  his  own  expence, 
with  a  promife  never  to  expeft  a  re-payment  j  and  it  is  queftion- 
able  whether  folicitors,  who  are  no  attornies,  can  in  any  cafe 
lawfully  lay  out  their  own  money  in  another's  cafe. 
2ljii^.2i5.  But  counfellors  and  attornies,  ufing  deceitful  praQice  in  main- 
tenance of  their  clients  caufes,  are  punifhable  by  the  common 
law,  as  well  as  by  the  ftatute  of  Wejim.  i.  c.  28.  which  enafts, 
*'  That  if  any  ferjeant,  pleader,  or  other,  do  any  manner  of  deceit 
*'  or  collufion  in  the  king's  court,  or  confent  unto  it  in  deceit  of 
"  the  court,  or  to  beguile  the  court  or  the  party,  and  thereof  be 
*'  attainted,  he  fliall  be  imprifoned  for  a  year  and  a  day,  and  from 
'*  thenceforth  fhall  not  be  heard  to  plead  in  that  court  for  any 
**  man  -,  and  if  he  be  no  pleader,  he  fhall  be  imprifoned  in  like 
*'  manner  by  the  fpace  of  a  year  and  a  day  at  the  lead  -,  and  if 
*•  the  trefpafs  require  greater  punilhment,  it  {hall  be  at  the  king*s 
*'  pleafure." 
I>yer,249.  It  is  an  ofFence  within  this  flatute  for  an  attorney  to  fue  out 
^\  ^a  ^^  habere  facias  feijtnamy  falfely  reciting  a  recovery  where  there 

^"  was  none,  and  by  colour  thereof  to  put  the  fuppofed  tenant  in 
the  a<n:ion  out  of  his  freehold. 
slnft.215.  Alfo,  it  is  anoiFence  within  the  flatute  to  bring  a /)r4'r//>^  againft 
*inmoftot  J  p^Qj.  jj^ajj^  having  nothing  in  the  land,  on  purpofe  to  ouft  the 
the  court  truc  tenant;  or  to  procure  an  attorney  to  appear  for  a  man,  and 
would  grant  confefs  3  judgment  without  any  warrant ;  or  to  plead  a  falfe  plea, 
an  attach-  ^  j^nown  to  be  Utterly  groundlefs,  and  invented  merely  to  delay 
the  offender,  jufticc,  and  to  abufc  the  court*, 
en  motion. 

(C)  How  Maintenance  is  reftrained  and  puniflied 
by  the  Common  Law. 

iRoll.  Abr.  "D  Y  the  common  law,  all  unlawful  maintainers  are  not  only  liable 
"♦•  ■'-'to  render  damages  in  an  acftion  at  the  fuit  of  the  party  grieved, 

Hetiey  79.*  ^^^  may  alfo  be  indt<fled  and  fined,  and  imprifoned,  lie.  and  it 

feems  that  a  court  of  record  may  commit  a  man  for  an  a£t  of 

maintenance  in  the  face  of  the  court. 
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(D)  How  reftrained  and  punifhed  by  Statute. 

"DY  the  I  E.  3.  c.  14.  and  20  E.  3.  c.  4.  It  is  enafted,  "  That 
'*-'  **  none  of  the  king's  minifters,  nor  no  great  man  of  the  realm, 
**  by  himfeif  norby  other,  by  fending  of  letters  nor  otherwife,  nor 
"  none  other  great  nor  fmall,  (hall  take  upon  them  to  maintain 
**  quarrels,  nor  parts,  in  the  country,  to  the  difturbanc€  of  com- 
*  mon  right." 

And  by  the  i  R.  2.  c.  4.  it  is  enadled,  "  That  no  perfon  what- 
*'  foever  (hall  take  or  fuftain  any  quarrel  by  maintenance  in  the 
*<  country  or  elfewhere,  on  grievous  pain,  that  is  to  fay,  the 
"  king's  counfellors  and  great  officers,  on  a  pain  that  fliall  be  or- 
**  dained  by  the  king  himfelf,  by  the  advice  of  the  lords  of  this 
"  realm,  and  other  officers  of  the  king,  on  pain  to  lofe  their  of- 
**  fices  and  to  be  imprifoned,  and  ranfomed,  ^'c.  and  all  other 
**  perfons,  on  pain  of  imprifonment  and  ranfom,"  ^c. 

In  the  conftrudion  of  thefe  (latutes  the  following  points  have 
been  holden : 

That  fiul  tkl  record  is  a  good  plea  to  an  a£l;ion  on  thefe  flatutes.  Hawk.  PC. 
by  which  it  appears  that  they  extend  not  to  taking  out  an  original,  '^-  ^3-  h^iPi 
which  is  never  returned,  but  they  extend  as  well  to  maintenance 
in  a  court -baron,  as  to  maintenance  in  a  court  of  record ;  neither 
is  it  material  whether  the  plaintiff  in  the  adlion,  wherein  there 
was  fuch  maintenance,  were  nonfuited  or  recovered :  But  it  is 
faid,  that  none  of  the  (latutes  of  maintenance  extend  to  the  fpi- 
ritual  court. 

He  who  fears  that  another  will  maintain  his  adverfary,  may,  Ha^vk.  P.c. 
by  way  of  prevention,  have  an  original  grounded  on  thefe  (la-  '^•^3-  §« 
tutes,  prohibiting  him  to  do  it. 

By  the  32  i/.  8.  c.  9.  '*  No  perfon  (hall  unlawfully  maintain  or 
**  caufe  or  procure  any  unlawful  maintenance  in  any  fuit,  in  any 
**  of  the  king's  courts,  where  any  perfon  fiiali  have  authority  by 
*'  the  king's  commifTion,  patent,  or  writ  to  hold  plea  of  lands, 
*'  or  to  examine,  hear,  or  determine  any  title  of  lands,  ^c  and 
*'  no  perfon  (hall  unlawfully  maintain,  for  maintenance  of  any 
*'  fuit  or  plea,  any  perfon  or  perfons,  or  embrace  any  freeholders 
*'  or  jurors,  or  fuborn  any  witnefs  by  letters,  rewards,  or  pro- 
**  mifes,  or  any  other  finifter  means,  to  maintain  any  matter  or 
**  caufe,  or  to  the  difturbance  of  juftices,  ilfc.  on  pain  of  10/. 
'*  one  moiety  to  the  king,  the  other  to  the  informer." 

In  an  information  thereon,  it  is  not  fufficlent  to  fay,  that  the  Hawk.  P. c, 
defendant  maintained  the  party,  without  adding,  that  he  did  it  \i^}',^^'^ 
unlawfully  ;  neither  is  it  fufhcient  to  fay,  that  a  bill  was  exhibited,  th»  ftatuies 
without  further  (hewing  that  a  plea  was  depending  *.  3  Ed.  r. 

c.  25,  i8, 
and33.     ijEd.  i.  c.  36.  and  c  49.     zSEd.  1.  c.  11.     4r.d.  •;.  c.  11.     2oEd.  3.0.5.     i  R.  2, 
c,  7.     J3R2.  ftac.3.     aoR.a.ci.     8H.  6.- c.  9.  a.id  7  R.  z    z.  i:.(»  i^fra. 
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( E)  Of  the  Offence  of  Buying  or  Selling  a  pretended 

Title. 


Moor,  751. 
pi.  1031. 
Nob.  II5. 
Plow.  So. 


(a) In  re- 

fpea  of  the 
difleifees ; 
but  they  are 
•ffiaual  be- 
tween  the 
feoffor  and 
ieoffee.  Co. 
Lit.  369. 

(i)Whether 
freehold  or 
copyhold. 
4C0.  z6.  a. 
Co.  Lit. 
369.  b. 
Moor,  655. 
(c)  And 
therefore 
the  plaintiff 
in  his  a£lion 
jDuft  <hew 
the  value  at 
the  time  of 
the  bargain. 
Cro.  Car. 
233. 


1 


T  feems  an  high  offence  at  common  law,  as  plainly  tending  to 

opprellion,  for  a  man  to  buy,  at  an  under  rate,  a  doubtful  title 
known  to  be  difputed,  to  the  intent  that  the  buyer  may  carry  on 
the  fuit,  which  the  feller  doth  not  think  it  worth  his  while  to  do ; 
and  it  feems  not  to  be  material  whether  the  title  be  good  or  bad  j 
or  whether  the  feller  were  in  poflefTion  or  not,  unlefs  the  poffef- 
fion  were  lawful  and  uncontefted. 

Alfo  by  the  1R.2.  e.g.  reciting,  that  many  perfons  having 
true  title  to  lands,  l^c.  were  wrongfully  delayed,  by  means  that 
the  defendants  did  make  gifts  and  feoffments  of  their  lands  in 
debate,  and  of  their  goods  to  great  men,  againft  whom  the  faid 
purfuants  durft  not  make  their  purfuits ;  and  alfo  that  many  per- 
fons ufed  to  diffeife  others,  and  anon  to  make  feoffments  fome- 
times  to  great  men  to  have  maintenance,  and  fometimes  to  perfons 
unknown,  to  the  intent  to  delay  the  faid  diffeifees,  ^c.  there- 
fore it  is  enatled,  "  That  no  gift  or  feoffment  of  tenements  or 
<*  goods  be  made  by  fuch  fraud  or  maintenance,  and  that  if  any 
<'  be  fo  made,  they  fhall  be  holden  for  {a)  none  •,  and  that  the 
<*  faid  difleifees  (hall  recover  againft  the  firft  difl'eifoi  their  lands 
"  and  damages,  without  having  regard  to  fuch  alienations,  fo 
«  that  they  commence  their  fuit  within  a  year  after  the  dif- 
"  feifm." 

It  is  further  enacted  by  32  //.  8.  c.  9.  "  That  no  perfon  (hall 
*♦  bargain,  buy,  or  fell,  or  by  any  means  obtain  any  pretended 
"  rights  or  titles,  or  take,  promife,  grant,  or  covenant  to  have  any 
*<  right  or  title  to  any  [b)  hereditaments,  unlefs  the  feller,  ^c. 
*'  his  anceftors,  or  they  from  whom  he  claims,  have  been  in 
"  poffeffion  of  the  fame,  or  of  the  reverfion  or  remainder  there- 
"  of,  or  taken  the  rents  or  profits  thereof,  for  one  whole  year 
"  next  before  the  faid  bargain  and  fale,  i^c.  on  pain  that  fuch 
"  feller  (hall  forfeit  the  whole  {c)  value  of  the  hereditaments 
"  fo  fold ;  and  the  buyer  or  taker,  knowing  the  fame,  fhall  for- 
"  feit  the  value  of  the  hereditaments  fo  by  him  bought  or  taken ; 
"  the  one  half  of  the  faid  forfeitures  to  be  to  the  king,  and  the 
«  other  to  him  who  will  fue." 

But  it  is  provided,  "  That  it  (hall  be  lawful  for  any  perfon, 
**  being  in  lawful  poffeffion,  by  taking  of  the  yearly  farm-rents, 
"  or  profits  of  any  hereditaments,  to  buy  or  get,  by  any  reafon- 
«  able  means,  the  pretended  right  or  title  of  any  other  perfon  to 
•*  the  fame. 

**  Provided,  that  no  one  (hall  be  charged  with  thefe  penalties,. 
•*  unlefs  he  be  fued  within  one  year  after  the  offence." 

In  the  conftru6tion  of  this  (tatute  the  following  opinions  have 
been  holden : 

That 


'Buging  or  ©elling  a  pretentiet)  Citle*  495 

That  the  ftatute  being  publick,  there  is  no  need  to  recite  it  In  Lit.  Rep. 
an  a£lion  brought  upon  it ;  but  if  you  take  upon  you  to  recite  it,  369- 
a  material  mifrecital  will  be  fatal.  Cro.Car.  233.    Dyerf74. 

In  an  aftion  againft  the  buyer  of  a  pretended  title,  it  muft  ex-  Leon.  167. 
prefsly  appear  that  the  defendant  knew  that  the  feller  had  not  ^^^'  ^«P« 
been  a  year  in  pofleffion  ;  but  in  fuch  an  action  by  the  buyer,  the  ^  ^' 
contrary  muft  exprefsly  appear  j  for  otherwife  it  may  be  intended 
that  he  was  particeps  criminis. 

It  is  not  fufhcient  to  fhew  that  the  feller  had  not  been  in  Dyer,  74. 
pofleffion  a  year  before,  ^c.  without  averring,  that  he  had  a  t>\  '9'^°* 

*  ,,,•',  .   1  r  1  •        ^  •  r      1  o  •  Plow.  8o. 

pretended  right  or  title,  for  that  is  the  point  or  the  action.  g^.  cro. 

Car.  233. 

A  contract  for  a  leafe  for  years,  unlefs  fairly  made  to  try  a  title  Co.  Lit.369. 
in  ejectment,  is  within  the  ftatute,  whether  it  were  made  ofF  ^^'"'*  'i"^' 
the  land,  or  upon  the  land,  by  a  perfon  in  or  out  of  pofleffion ; 
and  in  an  a£tion  on  the  ftatute  for  making  fuch  a  leafe,  there  is  no 
need  to  (hew  its  commencement  or  end,  becaufe  the  plaintifl^  is 
fuppofed  to  be  a  ftranger  to  it. 

No  conveyance  by  one  who  has  the  uncontefted  poflieffion  and  Plow.  83. 
abfolute  undifputed  propriety  of  lands,  as  by  a  difleifor  having  Co.Lit.3&9. 
obtained  a  releafe  from  the  difleifee  who  had  the  true  right  not  savil,*  95/ 
contefted  by  any  other  perfon  whatfoever,  or  by  a  mortgagor  hav- 
ing redeemed  his  lands,  is  within  the  meaning  of  the  ftatute ; 
becaufe  it  no  way  favours  of  maintenance,  and  can  be  prejudiciai 
to  no  one  :  neither  is  a  leafe  for  the  ufual  rent,  by  one  who  re- 
covers lands  by  virtue  of  an  ancient  title,  within  the  meaning  of 
the  ftatute,  though  he  had  the  abfolute  property  and  pofleffion  of 
the  land  ;  for  the  intent  of  the  ftatute  was  to  reftrain  all  perfons 
from  transferring  any  difputed  right  to  ftrangers. 

Whoever  has  a  reverfion  or  remainder  vefted  in  him  may  law-  C0.LIt.365. 
fully  take  any  conveyance  which  will  ftrengthen  his  eftate  ;  but 
cannot  take  a  covenant  from  a  ftranger  for  a  conveyance  from 
him,  when  he  Ihall  have  recovered  the  land. 


fl^auDamus:* 


f  nr*HE  writ  of  matidamus  is  a  high  prerogative  writ,  ifluing  in  3T5I.Con)m. 

X  the  king's  name,  out  of  the  court  of  King's  Bench,  and  **®* 
directed  to  any  perfon,  corporation,  or  inferior  court  of  judica- 
ture within  the  king's  dominions,  requiring  them  to  do  fome  par- 
ticular thing  therein  fpecified,  which  appertains  to  their  office 
and  duty,  and  which  the  court  of  King's  Bench  has  previoufly 
5  determined. 
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determined,  or  at  leaft  fuppofes,  to  be  confonant  to  right  and 
juftice. 

The  original  nature  of  the  writ,  and  the  end  for  which  it  was 
framed,  direct  upon  what  occafions  it  (hould  be  ufed.  It  was  in- 
troduced to  prevent  diforder  from  a  failure  of  juftice,  and  defe£fc 
of  police.  Therefore,  it  ought  to  be  ufed  upon  all  occafions 
where  the  law  has  eftabliflied  no  fpecifick  remedy,  and  where  in 
juftice  and  good  government  there  ought  to  be  one.  In  the  more 
ancient  cafes,  the  grounds  upon  which  the  court  of  King's  Bench 
have  granted  or  refufed  a  mandamus  are  not  explicitly  ftated. 
Within  the  laft  century,  it  has  been  liberally  interpofed  for  the 
benefit  of  the  fubjecl  and  the  advancement  of  juftice.  The  va- 
lue of  the  matter,  or  its  importance  to  the  publick  police,  is  not 
fcrupuloufly  weighed.  If  the  party  making  the  application  has  a 
right,  a  legal  right,  and  no  other  fpecifick  legal  remedy^  this  will 
not  be  denied  :  for  his  having  a  remedy  in  equity  will  not  be  con- 
fidered  as  any  ground  of  refufal.  And  even  though  he  may  have 
another  legal  fpecifick  remedy,  if  fuch  remedy  be  obfoletej  the  viati- 
damiis  will  be  granted. 

This  writ  it;  the  proper  remedy  to  enforce  obedience  to  a61s  of 
parliament,  and  to  the  king's  charters,  and,  in  fuch  cafes,  is  de- 
mandable  ex  debito  jujlitits.  But  where  the  right  is  of  a  private 
nature,  as  in  the  cafe  of  an  office,  in  which  the  publick  are  not 
concerned,  fuch  as  that  of  deputy-regifter,  it  is  difcretionary  in 
the  court  either  to  grant  or  refufe  it, j 


(A)  Of  the  Nature  of  the  Writ  :  And  herein  of  the 
Suggeftion  and  Manner  of  awarding  thereof. 

(B)  Of   the  Form  thereof,    and   for  what  Irregu- 
larities it  may  be  quafhed  or  fuperfeded. 

(C)  In  what  Cafes  to  be  granted  :  And  herein, 


1.  Where  it  lies  to  reftore  or  admit  a  Perfon  to  an  Office, 
and  what  lliall  be  faid  fuch  a  publick  Office  for  which  a 
Mandamus  will  lie. 

2.  Where  the  Party's  having  another  Remedy  is  a  fufficient 
Foundation  to  deny  it ;  and  therein  of  granting  Manda- 
mufes  to  reftore  Members  of  Colleges,  ^c. 

3.  What  Removal  or  Turning  out  of  an  Officer  will  entitle 
him  to  a  Alandamus, 

(D)  Where  it  lies  to  inferior  Courts,  and  Magiftrates, 
to  oblige  them  to  do  that  Juftice  which  the  Publick 
Good  requires,  and  the  Law  enjoins, 

(E)  Of 
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(£)  Of  the  Authority  by  which  it  iffues  :  And  herein 
of  the  difcretionary  Power  in  the  Court  of  granting 
or  refufnig  it. 

(F)  To  whom  to  be  dirededi 

(G)  By  whom  to  be  returned. 

(H)  Of  the  Manner  of  enforcing  Obedience  to  the 
Writ,  and  compelling  a  Return. 

( I  )  What  fhall  be  faid  a  good  Return. 

(K)  Of  traverfmg  the  Return,  and  taking  Iflue 
thereon. 

(L)  Of  the  Party's  Remedy  for  a  falfe  Return* 

(M)  Of  awarding  a  peremptory  Mandamus, 


(A)  Of  the  Nature  of  the  Writ :  And  herein  of  the 
Suggeftion  and  Manner  of  awarding  thereof. 

\  Mandamus  is  a  writ  commanding  the  execution  of  an  aft,  (a)  4  Mod. 

"^^  where  otherwife  juflice  would  be  obftrufted,  or  the  king's  ^^■, 
charter  neglefted,  ifluing  regularly  only  in  cafes  relating  to  the  ' 

publick  and  the  government ;  and  is  therefore  ternled  [a)  a  pre- 
rogative writ. 

And  in  this  {b)  fenfe  and  ufe  of  it,  it  is  faid  by  [c]  fome  to  be  {b)  There  Is 

of  modern  date,  and  to  owe  its  original  to  {cl)  Bagg'?,  cafe  }  but  ^'"/^'j""^'^* 

{e)  others  hold  it  far  more  ancient,  and  that  there  are  inftances  of  whi.h  lay  ' 

fuch  a  writ  in  the  reigns  of  Ed.  i.  and  Ed.  3.  {f),  and  that  it  is  wjiere  the 
founded  on  thefe  words  in  Magtia  Charta.  c.  20.  Nidlus  liber  homo     '"f^'tl 

•      ■  r  ;      ;•;  r  nant,  who 

capiatur  vel  hnprifbneiury  aut  dljjeifietur  de  libero  tenemento  fuoy  vel  held  of  him 

libertatibus,  vel  liber  is  cciifuetudinibi/s  fuis,  aut  utlagetur,  aut  exuletury  by  knights 

aut  aliquo  modo  dejlruatur  ;  nee  fuper  euin  ibimus^  nee  fuper  eiim  mit-  ^i^hei'r     * 

temusy  nijt  per  legale  judicium  parium  fuoriim^  'vel  per  legem  terra  ;  within  age, 

nulli  vendemus.  nulli  negabimus  aut  differemus  iuftitiam  vel  reElum.  ^^^  ""  ^."^'^ 

10  Mod.  53.  ,  Jitextr,mum, 

fefc,  was  fued  out  within  a  year  and  a  day  after  his  death  ;  theniflued  a  mandarr.ui  to  the  efcheatcr,  com- 
manding him  to  inquire  of  what  lands  holden  by  knights  fervice  the  tenant  died  feifcd,  ic.  but  tor  this 
virff  F.  N.  B.253.  B.  Dyer,  209.  pi.  19.  24S.  pi.  iS.  Lamb.  36.  (c)  Lev.  23.  Show.  263.  Ca. 
Law  and  Eq.  53- 57.  {d)iiCo.^t^.  Roll.  Rep.  173.  S.  C.  (t)Lev.23.  Palm.  51.  Dyer,  333. 
Skin.  293.  pi.  3.  310.  pi.  4.  [(/)  Lord  Mansfield  faid,  that  in  a  manulciipt  book  of  reports  which  he 
had  feea,  the  reporter  cites  (in  reporting  Dr.  Bonham's  cafe,)  a  mandamui  in  the  time  of  Ed.  3.  diredted 
to  the  Univerfity  of  Oxford,  eoimriandlng  ihem  to  leftore  a  man  ;hac  was  bannltui.     4  Burr.  aiSg.J     __ 

Vol.  IV,  Kk  It 
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4  Mod.  £2.  It  is  now  an  edablifhed  remedy,  and  every  day  made  ufe  of,  to 
earth.  217.  oblige  inferior  courts  and  magiltrates  to  do  that  juftice,  which 

they  are  in  duty,  ajid   by  virtue  of  their  ofTices,  obliged  to  do; 

and  is  a  writ  of  riglit,  which  the  fupcrior  court  is  obHged  to  iflue 

in  the  ordinary  form,  without  impofing  any  terms  on  him  who 
Pifch.  demands  it  •,  and  therefore  where  a  mandamus  was  granted,  to 

6G.2  in  obUge  a  corporation  to  proceed  to  the  ele6lion  of  a  capital  bur- 
King'v.  ^  g^f^'j  ^^^  't  was  afterwards  moved,  that  a  day  fliould  be  fixed  for 
Mayor  and  the  eledlion,  that  all  parties  might  have  notice  ;  for  that  other- 
Xurgeflesof  ^r\[Q  {[^q  perfon  obtaining  the  mandamus  might  fteal  an  election 
iB^arnaTd.  by  furprife  ;  the  court  refufed  to  grant  the  motion,  and  held, 
KB.  236.  that  their  pov.'er  was  only  to  command  an  election,  but  not  to 
*^^.5'  prefcribe  the  manner  of  it,  which  was  left  to  the  law,  and  which 

mull  make  it  good  or  bad  accordingly. 
2Kel.a43.  But  though  it  be  a  writ  of  rigiit,  yet  the  court  feldom  grants 
^■.  '95-  it,  without  giving  the  party,  to  whom  it  is  prayed,  a  day  to  (hew 
4G.2.  in  caufe  againfl;  it  *  ;  alfo  fuch  matter  mull  be  laid  before  the  court, 
in  B.  R.  by  which  it  may  appear,  that  the  party  is  entitled  to  it;  and 
*  r' fw*  "  therefore  on  a  motion  for  a  mandamus^  to  reftore  the  regiftrar  of 
or,  .1  admit,  the  Blackfmiths  Company,  the  court  refufed  it,  bccaufe  they  did 
the  court  not  produce  their  charter,  or  a  copy  of  it,  with  an  a^ davit ;  for 
th'e''r*"h"'^  this  being  a  private  corporation,  they  held  they  could  not  take  no- 
appearpiain,  ticc  thereof,  as  they  will  of  a  town,  ^c.  without  fuch  previous 
grant  the      information. 

writ  upon 

the  firll  motion  :  but  where  it  is  to  reftore  one  who  has  been  removed,  t^ley  will  firft  grant  a  rule  to  fliew 

ca'jfe  why  fuch  a  writ  fhould  not  ifi'ue.     Bull.  N.  1-*.  199. Where  they  grant  a  rule  to  Ihew  caufe, 

Jhougli  upon  fhewing  caufe  it  appear  doubtful,  whether  the  party  have  a  ri^h:  or  rot,  yet  the  court  will 
iflue  the  mandamus,  in  cider  that  the  right  may  be  tried  upon  the  return.  Rex  v.  Dr.  Bland,  T.  1741. 
Bull.  N.  V.  200. 

(B)  Of  the  Form  thereof,  and  for  what  Irregularities 
it  may  be  quafhed  or  fuperfeded. 

^Saik.434.  A    Mandamus  is  a  fignable  writ,  and  mud  be  figned  by  the  pro- 

j.i.  16.452.  i~\  pgj.  oflicer  of  the  court  before  it  is  fealed.     There  mud  be 

[(a)  Upon  fifteen  (a)  days  between  the  te/le  and  the  return  of  the   firft  writ 

producing  of  nmndamuSy  if  tlie  party,  to  whom  it  is   fent,  be  above  forty 

the  rule  in  miles  from  Lj/;^^;// ;  but  if  but  forty  miles,  or   under,  then  eight 

tmscafe,  't  •'  '  '  ° 

appeared  to     days  Onlv. 

hefourtier.,  and  not  fifteen  days,  and  fo  is  I  Str.  407.  And  one  of  the  days  is  to  be  taken  indufive,  and 
the  other exclufive,  fo  that  a  writ  telkj  the  14th  may  be  returnaijle  the  2Sth.     //>;</.] 

«  Mod. 135.  If  there  be  any  irregularity  in  tlie  writ,  it  may  be  amended  at 
[(A)Forthe  ^^    ^jj^g  before  it  is  returnable  (^) :  but  it  cannot  be  fuperfeded 

court  will  J  ,  -i^l  n      ■ 

not  amend  ^tter  the  rctum  is  out ',  neither  can  the  party  move  to  quaili  it 
it  after  are-  before  a  return  made  and  filed  {c). 

turn  has 

been  made  to  it,  particularly,  if  that  return  has  been  traverfed.  Rex  v.  Mayor,  &c.  of  Stafford, 
4TermRep.  689.  (c)  In  Rex  v.  Mayor  of  York,  the  court  held,  that  it  was  too  late  for  a  party  to 
objed  to  the  writ  after  he  had  made  a  return  to  it.  5  Term  Rep.  74.  But  in  Rex  v.  College  of  Phy- 
sicians, 3  Burr.  2740.  the  writ  was  qua/hed  after  die  return  msde.  And  fee  ace.  Rex  y.  Ward,  2  Str, 
S93.     Rex  V.  Mayor  of  Abingdon,  1  Ld.  Raym.  550.     aSak,  599.] 

5  -If 


If  a  mandamus  be  awarded  to  reftore  nine  perfons  to  the  place  2Saik.436. 
and  office  of  common  councilmen,  this  is  fuch  an  irregularity  for  P'*  '9- 
which  the  writ  will  be  quafhed  *,  for  feveral  perfons  cannot  join  s°c.  *  ^°''' 
in  fuch  writ,  the  amotion  of  one  not  being  the  amotion  of  ano-  sMod.  n. 
ther :  befides,  their  interefts  are  feveral  *,  and  they  might  have  ^■^• 
been  removed  for  feveral  different  caufes,  one  for  one  fault,  and  pi.  ,3.'$??! 
one  for  another  ;  which  would  make  it  impradlicable  for  the  court  ^nJ  that  fe- 
.  to  grant  a  joint  reftiiution  to  them.  verai perfons 

°  J  cannot  join 

m  an  aftion  on  the  cafe  for  a  falfe  return  to  a  mandamus  to  reflore.  *  A  mandatnui  was  gianted  to  a 
jury  of  a  couii.  baron  to  do  an  adl  to  perfedt  the  rights  of  feveral.  Rex  v.  Ld.  Montague,  24  G.  2. 
[Bull.  N.  P.  200.  S.  C.   I  Bl.  Rep.  fao.     So,  Rex  v.  Borough  of  Midhurrt,  i  Wilf.  283. J 

[A  motion  was  made  for  a  mandamus  to  the  mayor,  to  aflemble  Rex  v, 

and  do  the  bufinefs  of  the  corporation,  and  the  writ  was  granted  ^.^y^""  of^ 

accordingly.     In  drawing  up  the  writ,  the  officer  made  it  out  for  up'onH^i! 

an  aflembly,  and  to  admit  all  perfons  having  a  right  to  their  free-  i  Str,  573. 

dom,   who   fliould  appear  before   them   to  demand   it.     It  was  ep^u'^^?* 

moved  to  fuperfede  the  writ,  becaufe  every  perfon's  right  was  dif-  reafon  af- 

tin6t,  and  it  would  be  hard  to  oblige  the  mayor  to  make  a  return  fignedin 

that  he  had  admitted  all  who  had  a  right.     Et per  curiam^  It  muft  ^"^^^^^  [f' 

be  fuperfeded,  for  we  never  intended  fuch  a  complicated  mandamus  wnt's  being 

as  this.]  fuperfeded, 

is,  that  <«  It 
"  was  not  warranted  by  the  rule."  And  fee  Rex  v.  Wildman,  2  Str.  579.  a  mandatnui  fuperfeded  on 
that  ground. 

■  If  the  writ  be  directed  to  a  corporation  by  a  wrong  name,  this  2Saik.433. 
is  fuch  an  irregularity  for  which  it  may  be  quafhed ;  as,  if  to  the  P'-  '^• 

mayor,  aldermen  and  commonalty  of  Rippon.  where  it  (hould  have  ^^'^  y^^^' 

been,  mayor,  burgefles  and  commonalty:  but  in  this  cafe,  the  par-  King  v. 

ties  having  made  a  good  return,  the  court  refufed  to  grant  a  new  ^^J"""'^'^; 

writ ;  for  by  the  return,  if  falfe,  they  fubjeded  themfelves  to  an  ^-.diZl^ih. 

aftion  on  the  cafe,  and  therefore  a  new  writ  would  be  only  vex-  500-1. 
ations. 

So,   where,  in  a  mandamus  to  the  corporation  of  Jpfwichy   the  2  Salk,  434. 

direction   was  to   the  vill  de  GippOy  inftead  oi  de  Gipiuico;  it  was  ^^^^^^ , 

held,  that  the  dire6lion  was  wrong,  Gippus  and  Gipwicus  being  j^^^. 

different  names  j  but  that  yet  they  fhould  have  returned  the  fpe-  Serjeant 

cial  matter  accordingly,  and  relied   upon  it ;  but  that,  after  the  ^^^"''*''' 
return,  they  admitted  themfelves  the  corporation  to  whom  the  writ 
was  directed  :  befides,  a  corporation  may  have  feveral  names. 

If  a  writ  appears  on  the  face  of  it  to  htfeh  defe,  the  court,  ex  Hil,  9G.1. 
officioy  may  quafh  it ;  as,  where  the  Bifhop  of  Ely  procured  a  man-  ^!^^^'^^ 
damus  to  the  vice-mafler  for  Trinity  College,  Cambridgey  to  compel  Dodor 
him  to  execute  a  fentence  {a)  of  deprivation,  pronounced  by  the  Walker. 
Bifhop,  againft  Dodor  Benileyy  mailer  of  the  faid  college,  which  [f^^j^^^f^, 
fentence   the  vice-mafler,    by  the   flatutes  of  the  college,   was  s.  c. 
obliged  to   execute ;  and   it  appearing  on  the  face  of  the  writ,  {")  But  if 
that  the  Bifhop  himfelf  was  general  vlfitor,  and  that  therefore  it  jJl^JjiJ""^ 
belonged  to  him  to  enforce  the  execution  of  his  own  fentence,  the  ftouid  re- 
court  of  B.  R.   quafhed  the  writ,  being  a  matter  in  which  they  fuff.tocom- 
had  no  right  to  intermeddle,  there  being  a  proper  vifitor.  cution^ofthe 
fentence,  qu.  whether  the  court  of  King's  Bench  would  not  grant  a  mandamus  to  him  for  that  purpofe? 
See  And.  176. 1 
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(C)  In  what  Cafes  to  be  granted  :  And  herein, 

1.  Where  it  lies  to  rcflore  or  admit  a  Perfon  to  an  Office,  and 
what  (hall  be  faid  fuch  a  publick  Office  for  which  a  Matidamus 
will  lie. 


H 


Ereln  we  mufl  obferve,  that  the  cafes  in  the  books  on  this 
head  arc  fo  unfcttled  and  contradidory,  that  it  is  hardly  pof- 
fible  to  fix  on  any  general  rule,  whereby  to  determine  in  what  in- 
ftances  the  court  of  K.  B.,  h:uing  a  fuperintendency  over  all  infe- 
rior courts  and  magiltrates,  will   grant  a  mandanms  or  not;  for 
{a)  II  Co.     thougli  in  general  it  be  laid  down  as  a  rule  («),  that  where  a  man 
93;  i^agg^s    ig  refufed  to  be  admitted,  or  wrongfully  turned  out  of  any  office 
"li.'nme"  or  franchife  that  concerns  the  publick,  or  the  adminiftration  of 
rule  hid        juftice,  he  may  be  admitted,  or  reftored  by  mandamus ;  yet,  it 
down  by       being  ftiU   matter  of  controverfy,   what  ffiall  be  faid  a  publick 
office,  or  fuch  as  relates  to  the  adminiftration  of  juftice;  and  as 
the  court  of  late  has  rather  extended  than  contracted  this  remedy, 
it  will  be  neceflary,  for  the  better  apprehending  I'.ereof,  to  infert 
the  cafes  themfelves,  in  which  a  mandar.ius  has  been  granted  or 
denied. 
uCo.  98.         It  is  clearly  agreed,  that  the  court  of  King'sBench,  having  a  fuper- 
4ln(i.  71.    Intendency  over  all  inferior  courts  and  magiftratcs,niay  by  the  pleni- 
tude of  its  power  correct,  not  only  errors  in  judicial  proceedings, 
but  alfo  extrajudicial   errors  and   mifdemeanors,  tending  to   tlic 
breach  of  the  peace,  oppreffion  of  the  fubje6\,  to  the  raifing  of 
fatlion,  controverfy,  debate,  or  any  manner  of  mifgovernment ; 
fo  that  no  tort  or  injury,  whether  publick  or  private,  can  be  com- 
mitted, but  what  may  be  reformed  and  puniffied  according  to  the 
due  courfe  of  law. 
II  Co.  9d.         And  on  this  foundation  it  has  been  atijudged,  and  admitted  in 
Eagg's  cai".  varictv  of  cafes,  that  if  a  mavor,  alderman,  buruefs  (^),  common 
Style,  2Q0.    councilman,  freeman,   or  other  perfon,    member  of   a  corpora- 
45.7-  tioii,  having  a  franchife  and  freehold  therein,  be  refufed  to  be  ad- 

Raym.  12.  j-jjitt<.(]  or  being  admitted,  be  turned  out  or  disfranchifed  with- 
Vent.  ^02.    out  juft  caufe,  he  may  have  his  remedy  by  writ  of  mandamus. 

(b')  It  is  f.iid,  that  a  cuftcm  to  elc£t  one  to  be  of  tlie  common  council,  and  to  r  m'vs  him  ad  libitum, 
ii  good ;  but  wh-jre  a  man  is  a  freeman,  c-r  aiiitrnian,  &c.  they  cannot  remove  him  from  his  freedom  or 
place  without  caule  ;  and  a  cuitoin  to  the  contrary  is  void,  becdufe  the  jjarty  haih  a  freehold  therein  ; 
-but  chat  to  be  of  cou::cil  is  a  thing  collateral  to  the  corporation.     Cro.  Jac.  450.    Wan  en's  cafe, 

2  Mod. 316.       But  it  muft  appear  what  the  office  is;  and  tlierefore  a  man- 

damus  to  fwear  one,    who  was  elected  to  be  one  of  the  eight 

men  of  JJtjb urn-Court,    was  denied ;  becaufe  it  was  not  fpecially 

inferted  what  the  nature  of  the  office  was,  fo  as  the  court  might 

be  able  to  determine,  whether  it  were  fuch  a  place  for  which  a 

mandamus  will  lie,  or  not. 

1^'oy,  7S.  A  tnandamus  lies  to  reftore  a  town-clerk,  being  an  office  of  a 

MVent^^'7    P"^^''^'^  nature,  and  fuch  as  relates  to  tlie  adminiftration  of  juftice. 

Sid.  461.   "  But  {c)  if  a  corporation  have  power  by  their  charter  to  have  a 

Lev.  291.     town-clerk,  who  Ihall  continue  durante  beneplacito  of  the  mayor  and 

^'^^''''"  aldermen  J 
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aldermen  ;  by  this  they  have  an  arbitrary  power  of  turning  him  Mayor  of 
out  at  pleafure,  and  need  not,  to  the  return  of  a  mandamusy  aflign  Stratford 
any  reafonable  caufe  for  their  condu£l  herein.  jft^a\"m^i8S* 

S.  C.  where  it  is  laid,  that  the  court  advifed  to  icp:al  the  patent  becaufe  of  this  inconveniency. 

So,  a  mandamus  lies   for  a   [a)  recorder  and  {b)  clerk  of  the   (a)  Style, 
peace  ;  for  thefe  are  officers  of  a  publick  nature,  and  relate  to  the  ^5^- 
adminiftrationofjullice.     ,53.  [4Burr.  1999.]    (ij^Mod.  31.  show.zSz.  iz'^u^Lil 

It  is  admitted  by  all  (c)  the  books  which  fpeak  of  this  matter,  (c)  2  Sid. 

that  a  mandamus  lies  to  reltore  a  fteward  of  a  court-leet ;  but  [d)  "*• 

fome  hold,  that  a  mandamus  does  not  lie  to  reilore  a  fteward  of  a  sid^'^o!^' 

court  [e)  baron,  becaufe   but  a   private  ofhce,  and  fuch  as  does  2.  Lev.  iS, 

not  concern  the  adminiftration  of  juftice  ;  but  (/)  others  hold  that  /^^o^'^^' 

it  does;  becaufe  he  is  juilge  of  that  part  of  the  court  which  con-  \l,  sid!"^. 

cerns  copyholds,  and  is  therefore  an  officer  concerned  in  the  ad-  Comb.  127. 

miniftration  of  juftice.  ,r^v    ^  t        ccd         r,   u  L'\^''^^'t^' 

195.     (/)  Vent,  153.  z  Lev.  18.  S.  P.  exprefsly  by  Hale,  C.  J. 

It  hath  been  adjudged,  that  a  mandamus  lies  to  reftore  one  to  Lev.  75. 
an  attorney's  place  in  an  inferior  court;  becaufe  his  is  an  office  ^"^r^^^* 
concerning  the  publick  juftice,  and  he  is  compellable  to  be  an  at-  adjudged^in 
torney  for  any  man  ;  and  has  a  freehold  in  his  place.  Hurft'scaie* 

who  was  re- 
fiored  to  an  attorney's  phce  of  ;he  court  of  Canterbury  ;  and  in  one  Collin's  cafe,  who  wasre.lored  to  aa 
attorney's  place  of  the  liberty  of  St  Martia'b  le  Grand. 

So,  a  mandamus  was  granted  to  the  mayor  of  Readbig^  for  an  Vent.  n. 
attorney  of  B.  R.,  who  was  prohibited  to  pracSlife  in  an  inferior  ^l*^'/'"' 
court  in  Reading. 

It  hath  been  adjudged,  that  a  uiandamus  lies  to  reftore  a  fexton  ;  Vent.  143. 

though  as  to  this  the  court  at  firft  doubted ;  becaufe  he  was  ra-  ^53-  T. 

ther  a  fervaiit  to  the  pariOi  than  an  officer,  or  one  that  had  a  free-  ^Uv'.  18.* 

hold  in  his  place;  but  upon  a  certificate  ftiewn  from  the  minifter  zKeb. 

and  divers  of  the  pariih,  that  the  cuftom  was  to  choofe  a  fexton,  l^gfjp^g"^' 

and  that  he  held  it  for  his  life,  and  that  he  had   2d.  7i  year  of  ^moj.  /jJ, 
every  houfe  within  the  pariih  ;  they  granted  a  mandamus  directed 
to  the  churchwardens. 

A  mandamus  lies  to  reftore  a  churchwarden,    being  a  temporal  2  Sid.  112.  ■ 

officer,  and  an  office  concerning  the  publick;  and  thcrefoie  (g)  ^.^J'^^^!^^' 

where  to  a  mandamus  to  fwear  a  churchwarden,   chofen  according  ^  Mod.  325. 

to  the  cuftom,  the  archdeacon  returned,  that  the  perfon  prefented  b  Mod.  325. 

was  a  poor  dairy-man  who  had  no  eftate,  wzsper/ona  minus  habilis  ^  Com^b.'^li'T. 

tdonea  for  that  office  ;  the  court  granted  a  peremptory  mandamus.  [ca  temp. 

Hardw.  130.  3Burr.  1421.]  (^)  Carth.  393.  Sallt.  166.  pi.  5.  TheKlng  v.  Rees.  12  Mod.  116, 
Ld.  Raym.  13S. 

So,  a  mandamus  hath  been  granted  to  reftore  a  parifli  clerk,  Style,  457. 
chofen  according  to  the  cuftom,  being  a  temporal  officer.  ^^'^'^^*  J^^* 

3  Mod,  335.  Comb.  105.  [It  will  e<^ually  b?  granted,  th  lugh  he  be  appointed  by  the  parfin  ;  for  the 
right  to  the  office  ii  a  t'-.mporal  right;  und  the  cl.nk,  thuLi-h  appoinred  by  the  pirfm,  is  a  f»?rvant  to  tha 
pariftiioners.    Re.-i  v,  A.'hton,  Say.  Rep.  159.    A.nd  the  oiiic^- is/nWyl/tiVan  olficc  for  life.    W,  175-1 
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King  V.  So,  a  mandamus  was  lately  granted,  to  admit  one  Robert  Trott 

Doflor         to  the  office  of  parifh  clerk  of  Clerkcniuell,  being  elefted  by  the 
Ifficia'i"fi3i*e  P^'^^^ »  '^^  h^'ing  (hewn  that  the  official  had  ufually  admitted  to 

confiftory-      this  office. 
court  of  the  Bilhop  of  London. 

»Sld.  112.  So,  a  mandatmis  lies  for  a  fchoolmafter  or  the  uflier  of  a  fchool, 

Sid.  40.  if  he  be  elected  for  life,  although  he  be  not  a  fworn  officer ;  for 

Comb^ill.  ^^'^  '^  ^  temporal  and  publick  office,  in  which  the  party  hath  a 

Stra.  58.  freehold. 

2  Stra.  897.  1023.     [2  Barnard.  K.  B.  365.] 

Rex  V.  [So,  ledurers,  if  they  have  fixed  falaries,  not  depending  upon 

Lcwdon°^     voluntary  contributions,  it  feems,  may  be  admitted  or  reftored  to 
2  Str.  1192,  their  Nations,  if  wrongfully  kept  out,  by  a  writ  of  mandatmis. 

J  Wilf.  II.  S.  C.     Rex  V.  Bifliop  of  London,  i  Term  Rep.  331.     Rex  v.  Field,  4  Term  Rep.  125. 

Rex  ▼.  So,  this  writ  lies  to  reftore  a  curate  to  a  chapel  which  is  a  do- 

Biower,        native,  and  endowed  with  lands. 
zBurr.1043.  ' 

iLd.Raym.       So,  it  lies  to  the  biffiop  to  grant  a  licence  to  a  curate,  if  it  be 

^'\°^-    .      refufed  without  juft  reafon. 

■Z  Uarnarda  ■' 

K.  B.  366.     Rex  V.  Bifliop  of  Carlifle,  2  Burn's  E.  L.  103. 

Rex  V.Bar-       So,  fince  the  a£l  of  toleration,  it  will  lie  to  admit  or  reftore  a 
ker,  3  Burr,  (jiffgnting  minifter  where  there  is  an  endowment.] 

1265.    I  Bl.  e  J 

Rep.  300.  352    S.  C.     Rex  V.  Jotham,  3  Term  Rep.  ^a.  Whether  the  party  applying  fliould  notihew 

his  compliance  with  the  requifuions  of  the  toleration  aft  ? 

a  Roll.  Rep.       A  mandamus  lies  to  admit,  reftore,  or  difcharge  a  conftable  ;  for 
82.  Roll.      }^g  jg  a  publick  officer,  and  one  whofe  office  relates  to  the  admi- 

Abr.  53$.         -A     *•  c  •    a- 

SstJt.iVc.  niltration  of  jultice. 

Carth.  169.  It  hath  been  adjudged,    that  no  mandamus  lies  to  reftore  a 

*7°-  prodlor  of  Docfors-Comjnons,  admitting  that  no  appeal  lay  from  the 

3  Mod.  3^^'.  ^^2"  of  the  arches  to  the  archbifliop,  as  vifitor  ;  becaufe  this  is  an 

Skin.  290.  ecclefiaftical  office,   and  a  matter  properly  and  only  cognizable  in 

pi.  I.  Lee'3  that  court ;  and  that  the  temporal  courts  are  not  to  intermeddle, 

Show.  217.  or  inquire  into  their  fentence,  or  into   the  proceedings  in  any 

351.  261.  matters  whereof  they  have  a  proper  jurifdiclion,  but  are  to  give 

S.  C.  by  the  credit  thereunto;  although  it  was  urged,  that  if  a  mandamus  did 

name  of  the  .....  r        1  i  1    1  •  .  ■        r         1 

King  V.  not  lie  m  this  cale,  the  party  would  be  without  remedy,  for  that 
Oxeiden.  no  affife  would  lie  of  this  office;  and  though  an  a£lion  on  the 
3s!ik  i^'o!  '^^^^  migHt  lie,  yet  it  may  be  defedive ;  becaufe  a  jury  may  not 
pi.  4.  '  well  compute  the  damages  in  proportion  to  the  lofs  of  a  man's 
Holt,  455.  livelihoood  :  befides,  it  was  urged,  that  a  ?«a//^a;«Mj- ought  to  lie 
Loftor  is  "^  *^'^  ^^^^*  ^^  ^'^''  ^^  ^^"^  ^"  attorney  of  an  inferior  court,  be- 
not  an  caufe  this  is  an  {a)  officer  of  a  more  publick  concern. 

officer,  pro- 
perty fpeaking  ;  it  is  only  an  employment  in  that  court,  which  adts  by  different  rules  from  the  King's 
Bench.      3  Mod.  335.     Per  cur. 

Carth.  iTo.       But  it  hath  been  fince  held,  that  z  mandamus  lies  foraregiftrar 


6  '"►i"J^  «8-    in  an  ecclefuftlcal  court  {b\   upon  an  afidavit  that  he  hath*eccle- 


Holt;  but     fMilical  jurifilicflloi). 

laiJ  to  be  ajai.ill  his  cjnLnt.     (<^j  Corob.  133.     3  Salk.  232.  pi.  9.     Ld.  Raym.  337.     And.  177. 

So, 


So,  upon  a  mandamus  to  the  commiflary  of  Torhy  to  admit  Mr.  Mich. 
JDrji/^«  a  deputy- regiftrar  under  'DoEk.ox  Sharp,  it  was  objected,  49* ^•''^^ 
that  the  writ  did  not  lie  for  an  ecclefiaftical  officer,  becaufe  he  is  Oodlor* 
under  the  inquiry  and  cenfure  of  his  proper  judge;  nor  for  a  pri-  Ward, 
vate  officer,  becaufe  he  may  have  his   a£lion  on  the  cafe  for  a  p.^'^'!*    !^3' 
diilurbance,  or  an  aflife,  in  cafe  the  place  be  a  freehold  ;  and  here-  pi.  g,  j(,^. 
in  was  cited  the  above  cafe  of  Lee,  and  the  exprefs  opinion  of  my  pi-  ?•  Bar- 
Lord  Holt  therein,  that  a  mandamus  did  not  lie  for  a  deputy-re-  ^^^^'  *^ 
giftrar.     In  anfwer  to  which  were  cited  the  cafes  of  The  King  v.  380.  411. 
DoElor  Bettefivorthy   to  admit  Mr.  Foulkes  apparitor  general  to  the   (<')Str.i59. 
archbifhop  of  Canterbury  ;  Hil.  4  G.  1.   The  King  v.  The  Chapter  of  Barnard 'k 
Norwich,  to  admit  Z)(j^(jr  Sherlock  to  a  [a)  prebend ;  Hil.  gG.i.   B.  40.   See 
to  the  univerfity  of  Cambridge,  to  reflore  DoiSlor  [b)  Bentley  to  his  *  S'r-  ^o^*« 
degrees  of  mailer  of  arts  and  do6lor  of  divinity;  from  the  reafon  jg^'^s^p. 
of  which  cafes  the  court  held,  that  this  writ  lay  for  a  regiftrar,  an  (b)  fortefc. 
officer  much  lefs  fpiritual  than  a  prebendary,  or  a  do£lor  in  di-  ^^P-  *°^' 
vinity  :  alfo,  this   mandamus  is  at  the  fuit  of  Do£lor  Sharp,  and  *     '   ^^""^ 
fets  forth  his  title  to  the  office  of  regiftrar,  exercendum  per  fe  vel  Andr.  177. 
/undent,  deputatum  fuum ;   and  that   the   commiflary  had  refufed  ^"'*-  557- 
Mr.  Drydeuy  whom  he  appointed  his  deputy ;  and  that  therefore 
the  mandamus  was  well  awarded,  becaufe  he  had  no  other  way  to 
get  his  deputy  admitted. 

So,  where  a  mandamus  was  prayed  to  the  lord  prefident  and  Vent.  no. 
council  of  the  Marches,  to  admit  A.  to  the  exercife  of  the  office  j^eb  7-3, 
of  deputy-fecretary ;  it  was  objedled,    \Ji,  That  a  deputy  could  The  King  v. 
not  pray  a  mandamus,  becaufe  his  authority  was  revocable.     2dly,  CUpham. 
That  he  being  an  officer  belonging  to  the  court,  they  are  to  judge 
of  his  fufficiency,  and  fo  have  power  to  refufe.     As  to  the  firft  ob- 
jetflion,  it  was  adjudged,  that  the  mandamus  being  at  the  fuit  of 
the  principal,  and  fetting  forth  that  he  had  the  office  of  fecretary 
exercendum  per  fe  vel  fufjicientcm  deput.  fuum,  the    mandamus  was 
well  awarded,  becaufe  he  had  no  other  remedy  to  have  this  deputy 
admitted  ;  and  as  to  the  fecond  objetlion,  it  was  adjudged,  that  if 
th'ey  refufed  to  admit  him  for  infufficiency,  they  ought  to  have 
returned  that  he  was  infufficient. 

A  majidamus  is  faid  to  have  been  denied  to  reftore  a  clerk  of  Comb.  13J. 
a  dean  and  chapter ;  becaufe  he  hath  nothing  to  do  with  the 
publick,  his  office  being  only  to  enter  leafes  granted,  ^c,  and 
therefore  he  hath  no  more  to  do  with  the  publick  than  a  bailiff 
of  a  manor. 

It  is  faid,  that  the  court  refufed  to  grant  a  mandamus  to  reftore  Comb.  4f. 
a  furgeon  to  an  hofpital,  becaufe  it  was  not  a  publick  office.  s.'p°thV.e 

in  fuch  a  cafe  the  court  maie  a  rule,  to  Ihew  caufe  why  the  mandamus  Ihould  not  be  granted. 

[A  mandamus  hath  been  refufed  to  admit  a  veftry  clerk,  his  R«v.ii>- 
office  being  merely  of  a  private  nature,  and  not  being  fixed  and  q^^'Jj"^^" 
permanent,  but  depending  entirely  on  the  will  of  the  inhabitants,  jTcrmRep. 
who  may  choofe  a  different  clerk  at  each  veftry,]  7'3- 

It  hath  been  adjudged,  that  a  mandamus  lies  to  reftore  the  trea-  Lev.  laj, 
furer  of  the  New  River  Company  •,  for  though  it  be  a  private  cor-  ^^(,'^2*5. 
jioration,  yet  it  was  created  by  the  kin^^'s  letters  patent,  which  MiddUton's 

K  k  4  being 


5^4 


a^antjamu0. 


cafe.  3Mod.  being  on  record  the  judges  are  obliged  to  take  notice  of  them, 
334.  s.c.    ^j^jj  f^Q  jj^jjj  jhey  are  duly  executed. 

cited;  and  '  ' 

faid  to  have  been  granted  de  bene  tjfe,  to  bring  the  matter  before  the  court. 

Comb.  145.       A  mandamus  was  granted  to  the  mayor  of  BriJIoI,  to  reftore  Mr. 

Roe  to  the  office  of  fword-bcarer. 
Vent.  14^.        It  is  faid,  that  a  tnandamus  was  denied  to  one,  who  pretended 
(")  Refufed   tQ  |3g  ^^)  mafler  of  the  lord  mayor's  water-houfe,  becaufe  not  an 
Ihe'cisrk  of   office,  but  a  fervice. 

the  Butchers  Company.  6  Mod.  18.  iLd.  Raym.  959.  1004.  So,  to  reftoic  the  approver  of  guns 
to  the  Gunfmiths  Company.  6  Mod.  82.  z  Ld.  Raym.  989.  Comb.  347.— — But  ^a.  of  ihefe  caks  j 
for  ihey  feem  not  to  be  law. 


Gafe  of  Stri- 
ven and 
Turner, 
aStr.  832. 
Hil.  7G.2. 
in  B. R. 
The  King  V 


[A  mandamus  was  granted  to  the  court  of  aldermen  in  London, 
to  reftore  a  perfon  to  the  office  of  yeoman  of  the  wood-wharf,  on 
an  affidavit  of  its  being  an  ancient  office,  and  a  freehold.] 

A  mandamus  was  granted,  to  reftore  one  Smith  to  the  office  of 
clerk  of  the  city-works  ;  it  appearing  by  his  affidavit^  that  the 
Cityof  [,on-  office  was  an  ancient  office,  eftabliffied  time  out  of  mind,  to  furvey 
don.  ^  Bar-  the  works  and  edifices  of  the  city,  and  to  fee  that  all  the  city- 
^"%'s^^  buildings  were  well  done;  and  to  fign  the  workmen's  bills;  and 
that  he  was  admitted  into  this  office,  with  the  fees  belonging  to  it, 
quamdiufe  bene  gejfer'it ;  and  that  there  was  an  oath  of  office  taken 
by  him,  and  the  oaths  to  the  government ;  for  the  court  held,  that 
though  there  was  fomething  here  that  looked  like  fervice,  by  the 
nature  of  the  employment,  yet  there  being  an  oath  of  office,  and 
oaths  to  the  government  to  be  taken,  thefe  import  a  publick 
office,  for  which  a  mandamus  is  proper, 

[So,  it  feems,  a  mandamus  will  lie  to  reftore  to  the  office  of 
clerk  of  the  Bridge-houfe  eftates  in  London,  fuch  office  being  an 
Term  Rep.  anclcnt  office  for  life,  the  duty  of  which  is  to  fuperintend  certain 
177.  eftates  which  are  appropriated  by  the  corporation  for  the  fupport 

of  London  bridge.] 
4. Mod. 281.  If  there  be  a  difpute  between  the  high-fteward  of  Wejiminfler 
Comb.  244.  jjjj(j  tj^g  dean  and  chapter,  about  appointing  a  bailiff,  and  the 
Edwm.Td.  fteward  name  one,  and  the  dean  and  chapter  appoint  and  fwear 
Raym.  159.  in  another,  the  appointee  of  the  fteward  may  have  a  mandamus ^ 
163.^)8-  but  without  prejudice ;  for  though  the  court  will  not  regularly 
grant  a  mandamus  to  try  private  titles,  yet  here  the  appointee  of 
the  fteward  having  no  feifm,  fo  as  to  enable  him  to  maintain  an 
affife,  and  an  action  on  the  cafe  only  repairing  him  in  damages, 
without  putting  him  in  poffeffion  of  the  office,  a  mandamufes  is  a 
proper  remedy. 


&c 

f  2  Term 
Rep.  182. 
note  S.  C] 


Rex  V. 
Mayor  of 
London, 


56 


958. 

989.  1C04. 

10  Mod. 
146 

11  Mod. 
609.  666. 
Fitzgib. 
123.  194. 


2.  Where  the  Party's  having  another  Remedy  is  a  fufficient  Foun- 
dation to  dtny  it ;  and  therein  of  granting  Mandamufes  to  re- 
ftore Members  of  Colleges,  (5V. 

(ij  Andr.  It  feems  to  Ke  now  agreed,  that  no  mandamus  lies  to  reftore 

"^'  or    admit  a  (b)  f;  ilow    or    member    of   anv  (c)  collecre,    becaufe 

Skin.  454.       ,     -.    L    •  •  1  r  r     •     ■  '     ,  ^     ,   1 

4.''4oa.i!2.  theic  being  private  eleemoiynary  tocietjcs,  and  governed  by  par-- 

ticular 


ticular  laws  of  the  founders,  they  who  would  take  the  benefit  of  124.  in  the 
them,  muft  take  it  on  fuch  terms  as  the  founder  has  thought  pro-  "^^^^^^J^''* 
per  to  impofe  -,  and  muft   therefore,   in  cafe  of  any  grievance,  Bury  fully 
apply  themfelves  by  way  of  appeal  to  their  (d)  proper  vifitors.         debated  and 

(c)  That  the  law  is  the  fame  in  the  cafe  of  an  hofpltal  or  college  of  phyfick,  faid  to  have  been  adjudged 
in  Merrick's  cafe,  who  \\as  one  of  the  college  of  phyficians  ;  and  in  Aylotfe's  cafe.  Carth.  91.  3  Mod. 
z6^.  [But  the  law  is  not  in  thefe  cafes,  as  here  ftated,  for  the  court  of  King's  Bench  have  clearly  a 
jurifdidion  over  hofpitals  and  colleges  of  phyfick.  Rex  v.  Dr.  Afkew,  4Eurr.  21S6.  Rex  v.  Mayor 
of  Gloucefter,  Mich.  1  W.  &M.  cited  in  And,  184..]  (fi')  That  in  lay-foundations,  whether  of  hof- 
pitals or  colleges,  the  v'^fitatorial  power  is  either  in  the  founder  or  his  heirs,  or  the  vifitois  appointed  by 
the  founder,  and  they  have  the  fole  power  to  execute  juftice  within  that  foundation  ;  but  where  the  cor- 
poration is  fpiritual,  there,  the  bifliup  of  the  diocefe  is  vifitor.     Carth.  93.     10  Co  31.    Show.  74. 

And  this  feems  to  have  been  the  better  opinion  of  the  judges,  {e)  AsBr, 
not  only  in  thofe  {e)  cafes  where  application  was  made  for  a  ^^^^"l^' 
mandamus  before  the  party  had  appealed  to  the  vifitor,  but  alfo  sid.  71.  * 
where  after  fuch  application  the  fentence  had  been  confirmed  by  Raym.  31. 
the  vifitor;  as  in  (/)  Appleford's  cafe,  where,   to  a  mandamus  to  ^^eb!'^^'^^ 
reftore  him  to  a  fellowship  of  Neiv  College^  the  return  was,  that  Dr.Robert'* 
by  the  founder's  laws  they  might  expel  any  one  who  had  com-  fafe.  zKeb. 
initted  an  enormous  crime,   and  that  Appltford  had  committed  pat/j^jj^fj 
an  enormous  crime,  and  therefore  they  expelled  him  j  that  he  cafe.  Raym. 
appealed  to  the  vifitor,  who  was  the  Bifhop  of  Winchejiery  who  lo'-  Lev. 
confirmed  the  expulfion,  and  concluded  to  the  jurifdidlion  of  the  ^Keb.  1^64.' 
court :    and  this  was  held  a  good  return,  though  it  did  not  men-  igg. 
tion  what  manner  of  crime  Appleford  had  committed,  fo  that  it  (/)Mod.8i, 
might  appear  whether  he  was  lawfully  expelled  or  not ;  for  it  was  \  cifto^p^of 
not  necelTary  to  mention  the  crime,  becaufe  the  court  had  no  au-  Ely,  sTerra 
thority  to  intermeddle  with  it.  i<ep-47J'] 

A  mandamus  to  reftore  one  Prohtijl  to  the  place  of  chaplain  of  Carth,  168. 
All  Sotils  College  in  Oxon,  being  turned  out  by  the  warden  of  that  ^^''^^"'^'^ 
college,  was  granted  upon  fuggeftion,  that  the  archbifhop  of  Can-  ^ndr.  177. 
terbury  was  vifitor  of  the  college,  and  the  fee  M'as  now  vacant  by  [g]  whe- 
the  deprivation  of  the  bilhop,  by  virtue  of  the  ad  of  parliament  ^^^^^^""^^"^^ 
which  enjoins  the  oath  of  allegiance ;  and  for  that  Prohujl  had  no  ne  to  a  vi. 
other  remedy,  becaufe  the  dean  and  chapter  of  Canterbury,  who  fitortocom- 
are  guardians  of  the  fpiritualty  fede  vacante,  have  {g)  refufed  to  g^g^.^^^  ^'|j 
meddle  with  this  vifitatorial  power  by  way  of  appeal.     But  at  an-  jurifdiaion, 
other  day,  it  being  fhewn  in  behalf  of  the  college,  that  the  dean  was  faid  by 
and  chapter  of  Canterbury,  and  not  the  archbifhop,  are  vifitors  of  ^^^^^\^^ 
this  college,  becaufe  they  were  created,  and  ftand  inftead  of  the  in  Dr.  Bent- 
prior  and  convent  of  Canterbury,  who  were  vifitors  heretofore  ;  l^^,^  *^^^^' 
and  farther,  that  they  were   ready  to  hear  the  appeal  \  the  court  ^^^^^  ^^^^ ' 
difcharged  the  firft  rule,  and  ordered  Prohuji  to  apply  himfelf  by  been  derer- 

^^y^f^PP^^l-  5:o"ugha 

rule  for  that  purpafe,  to  ftiew  caufe,  was  made,  i*  Ann.  and  he  feemed  to  think,  that  if  this  power  of 
a  vifitor  be  a  jurifdiflion,  yet  it  \i  forum  dcmejlkum,  and  not  any  pubiick  jurildidlion  ;  or  rather  a  dccifioo 
of  the  founder,  upon  his  own  private  charity,  than  any  jurifdiftion  at  all.  15  Vin.  Abr.  205.  pi.  4. 
£lt  has  been  fince  determined,  that  a  mandamus  for  this  purpofe  will  lie  to  a  vifitor.  Rex  v.  Bilhop  of 
Lincoln,  a  Term  Rep.  338.  note.] 

A  jnafidamus  was  prayed  to  the  mayor  and  jurats  of  Sandivich,  zY^^h.  360. 
governors  of  the  hofpital  of  the  brothers  and  fifters  of  St.  Bar-  ^^f^"^"^* 
tholomeiv,  to  reftore  one  who  was  a  fifter  of  the  faid  hofpital ;  and 

it 


5o6  ^anDamu0. 

it  was  urged,  that  a  mandamus  ought  to  be  granted,  becaufe  tlic 
party  had  a  corody  and  freehold   in  the  hofpltal.     But  per  cun 
The  king  is  the  founder,  and  fo  hath  the  vifitation,  and  there- 
fore application  mu(t  be  made  to  him. 
Rexv.  [A  viandamus  was  granted,  directed  to  the  bifhop  of  Chejlery  as 

rlf'ft''"^      warden  of  Manchejler  College,   to  admit  a  chaplain,  upon  the 
2  Str.  ■'o;.    ground  that  the  bifliop  being  vifitor  of  this  college,  which  was  of 
royal  foundation,  and  having  been  alfo  appointed  warden,  could 
not  vifit  himfelf,  and,  confequcntly,  the  viiitatorial  power  was  fuf- 
pended  and  the  reme«iy  was  in  the  court  of  King's  Bench  to  pre- 
vent  a  failure  of  juftice.     But  the  right  of  the  court  of  King's 
Rex  V.         Bench  to  interfere  in  this  cafe  feems  to  be  at  leaft  queftionable  :  for 
Mafter  and    ^,here  there  is  a  defect  of  the  vifitatorial  power  in  private  eleemo- 
SuCdthe-     fynary  lay-foundations,  it  hath  been  fince  folemnly  determined, 
lines  Kail,    that  the  riglu  of  vifitation  devolves  upon  the  king,  in  his  perfonal, 
4TermRep.  j^qj.  jjj  j,jg  pojitjck  Capacity,  and  mull  be  exercifcd  by  him  in  his 
court  of  Chancery. 

(a)  Note,  It  is,  in  general  (a),  a  fufhcient  reafon  with  the  court  to  refufe 
for  an  obfo-  ^  mnndnmus^  that  the  party  applying  for  it  has  another  legal, 
as  by  aflife,  fpccifick  remedy.  Therefore,  they  have  refufed  it  to  the  Bank  (/^), 
is  confidered  to  Compel  them  to  transfer  ftock,  becaufe  the  party  had  a  remedy 
asanexcep-  y^     a£tion  on  the  Cafe.     So,  to  old  churchwardens  (^)  to  deliver 

uon  to  the         •<  ,  •  t     i        i  i  r  t  -it 

rule.  iTerm  Over  the  panlh  books  to  the  new  ones  •,  for  they  might  nave  a 

Rep.  404.  right  to  keep  them,  and  that  right  nnght  be  tried  by  an  iflue  at 

3i^ermRep.  j^^^^     g^^  ^.^  ^^  bcncliers  of  an  inn  of  court  (^)  to  call  a  perfon 

(b)  Rex  V.  to  the  bar  j  for  the  proper  remedy,  in  fuch  cafe,  is  by  appeal.  So, 
Bank  of  to  a  mayor  {e)  to  admit  to  the  olhce  of  recorder  -,  becaufe  there 
Doud"  -14  ^'^~'  ^  recorder  de  faclo,  and  the  party  had  another  remedy  by  quo 

(c)  Rex  V.  lur.rrafiio.  So,  to  a  treafurer  of  a  county  {/)  to  reimburfe  con- 
Street,  ftables  monies  expended  by  them  for  conveying  rogues,  i3'c.  un- 

(d)  Re'xv.'  ^^^  17  G.  2.  c.  5.;  for  the  quarter  feflions  have  jurifdidtion  under 
Gray's  Inn,  the  a<5l  over  the  conftables'  accounts.  So,  where  there  were 
Dougi.  353.  t^yQ  claimants  of  the  fame  perpetual  curacy  {g],  the  court  rejedted 
Mavo"of'  ^"  application  for  a  viatidnvius  to  the  bifliop  to  licenfe,  becaufe 
Coicheftcr,  each  had  another  fpecifick  remedy  by  quare  hnpedit.  And  for  the 
zTermRep.  {^^^cit  reafon,  it  fhould  feem,  notwithllanding  fome  authorities  to 
(/)  Rex  V.  the  contrary,  that  a  inatidauun  ought  not  to  be  granted  to  admit 
Erie,  2  Burr,  to  a  prebend  (/j). 

1197. 

(|-)  Rex  V.  Bi(hop  of  Chefter,  i  Term  Rep.  396.  (i)  The  cafe  of  Clarke  v.  Bifhop  of  Sarum,  2  Str. 
Io8i.  Andr.  20.  185.  where  fuch  a  mar.damus  i?  granted,  is  held  not  to  be  law  in  Powell  v.  Milbank, 
1  Term  Rep.  401.  note.  The  cifes  of  the  King  v.  Dean  and  Chapter  oi  Armagh,  Rex  v.  Dean  and  Chap- 
ter of  Norwich,  i  S'r.  159.  and  Rex  v.  Dean  and  Chapter  of  Dublin,  Id.  536.  are  cited  in  the  report  in 
Andrews,  of  Clarke  v.  Bi(hop  of  Sarum,  in  fupport  of  the  rule.  But  in  the  cafe  of  the  Dean  and  Chapter 
of  Norwich,  Dr.  Sherlock  was  prebendary  by  virtue  of  an  a(fl  of  parliament,  and  he  had  no  means  but  a 
rniir.damui  to  get  into  his  llall.  In  the  cafe  of  the  Dean  and  Chapter  of  Dublin,  there  was  no  deteimiiia- 
tion  on  the  point,  but  the  majority  of  the  judges  inclined  againft  the  mandnmui.  That  the  court  will  not 
punt  a  miindamui  where  a  <iuarc  impedit  lies,  app-ars  alfo  from  Rex  v.  Marquis  of  Stafford,  3  Term 
Rep.  646. 

3TeimRep.  Hence  arifes  a  difference  between  a  mandamus  to  admits  and  a 
5"^'  mandamus  to  rejlore.     The  former  is  granted  merely  to  enable  the 

party  to  try  his  right,  without  which  he  would  have  no  legal  re- 
medy.    But  the  court  have  always  looked  much  more  (Iriclly  to 

the 


ihe  right  of  the  party  applying  for  a  mandamus  to  be  reftored.  In 
thefe  cafes,  he  rnull  (hew  a  prima  facie  title ;  for  if  he  has  been 
before  regularly  admitted,  he  may  try  his  right  by  bringing  an 
aftion  for  money  had  and  received  for  the  profits.  Therefore,  in 
order  to  entitle  himfelf  to  this  extraordinary  remedy,  he  mull  lay 
fuch  fa^ls  before  the  court  as  will  warrant  them  in  prefumiug  that 
the  right  is  in  him.] 

3.  What  Removal  or  Turning  out  an  Officer  will  entitle  him  to 
a  Mandamus. 

It  feems  by  the  better  opinion,  that  a  member  of  a  corporation,  Lev.  162. 
being  only  fufpended,  and  not  (a)  totally  removed,   may  have  a  ^^b.  86S. 
mandamus ;  becaufe,  were  it  otherwife,  they  might  always  fuf-  The'King  «*. 
pend,  and  thereby  not  only  effect ually  keep  him  out,  but  alfo  de-  Approved 
prive  him  of  all  remedy  of  redrefs.  ^^^,  °/  , 

*■  '  Guildford. 

(<j)  A  mandamui  to  reftore  an  alderman  expelled  from  his  priority  and  precedency  of  his  place  of  alderman. 
I  Lev.  119. 

A  mandamus  was  granted  to  the  College  of  Phyficians  in  Lon-  Sid.  29. 
doHy  to  reftore  Dr.  Goddard  to  all  the  privileges  and  pre-eminences  ^^^*  l^' 
that  belonged  to  him.    The  prefident  of  the  college  returns,  that  Dr.Goddwd 
they  were   incorporate,  i^c.  by  virtue  of  the  ftatute  if.  8.,  and  v.  College  of 
that  they  made  a  by-law,  that  there  fhould  be  a  feletl  number  of  P'^y'i'^'ans* 
twelve  to  attend  in  committees,  and  that  Dr.  Goddard  was  one  of 
the  thirty,  and  that  they  put  him  out  for  certain  reafons,  but  that 
he  remains  fellow  ftill.     And  all  the  court,  except  Mallet,  held 
that  this  was  a  good  return,  for  it  was  in  the  fellowfhip  he  had  a 
franchife  ;  but  to  be  one  of  the  thirty  is  no  fuch  thing  as  a  man 
may  fue  to  be  reftored  to,  for  it  is  only  a  feIe<Sl  number  for  the 
convenience  of  ordering  their  affairs. 


(D)  Where  it  lies  to  inferior  Courts,  and  Magiftrates, 
to  oblige  them  to  do  that  Juftice  which  the  Publick 
Good  requires,  and  the  Laws  enjoin. 

'T^HE  court  of  King's  Bench  having  a  fuperintendancy  over  all  StyL  r,  S. 

"■•     inferior  courts  and  magiftrates,  will  oblige  them  to  execute  ^Y"  '^°* 

that  juftice  which  the  party  is  entitled  to,  and  which  they  are  en-  comb.^j 58. 

joined  by   law  to  do;    and  of  this  there  are  multitudes  of  in-  450-  [iStr. 

ftances  {b) ;    as,  where  the  ordinary  refufes  to  grant  the  probate  55^-  ^  ^i- 

pf  a  will  to  an  executor,  or  to  grant  adminiftration  to  the  next  of  (^)  auA 

kin,  he  may  be  compelled  thereto  by  mandamus ;  for  thefe  being  therefore, 

things  enjoined  by  ftatute,  the  temporal  courts  will  take  care  that  "'^"f  ^"^ 

o  .       -;  .     '     .  ,  ,  *  mandamui  to 

due  obedience  is  paid  to  them.         •  the  judge  of 

the  prerogacive  couit  to  grant  the  probate  of  a  will  to  a  perfon  named  executor  therein,  the  ordinary  re- 
turned, that  h:  was  an  abfcondirg  perfon,  and  infolvent  j  and  that  he  had  refufed  to  give  caution  to  pay 
legacies  bequeathed  to  fome  of  the  tettator's  infant  relations  ;  a  peremptory  mandamui  was  granted  ;  fnr 
the  ordinary  has  noauihoiity  to  interpofe  and  demand  caution  of  the  executor,  when  the  teftator  Limfcif 
lequircd  mne.     Cai:h.  457.     Sa^k.  259.  pi.  11.     The  King  v.  Sir  Richi»fdRaines. 

But 


5o8  egantiamusf* 

Hii.4G.  2.       But  a  vmnJamus  will  not  lie  to  oblige  the  ordinary  to  grant  acl- 

^""r ''r  *^*'*^  miniftration  durante  minori  atate  of  an  infant  to  the  next  of  kin, 

z  Stra.  So2.  t^'s  being  a  matter  out  of  the  llatutes,  and  therefore  difcretionary 

S. C.  in  the  ordinary  to  whom  to  grant  it;  and  if  in  fuch  cafe  he 

■'V'.'''****  grants  it  to  an  improper  perfon,  or  infifts  upon  unreafonablc  fe- 

Barnard.  K.  curity,  the  redrefs  mult  be  by  appeal  -,  or  if  in  the  lafl:  inftance 

£.370.425.  there  be  any  remedy  at  common  law,  it  mud  be  by  prohibition. 

Mich.  So,  if  the  teftator  make  J.  S.  his  refiduary  legatee,  who  by 

7^.1.  In  the  ecclefiaflical  law  is  entitled  to  adminiftration  upon  the  exe- 

King  v.Bct-  tutor's  renunciation  ;  yet,  if  the  fpiritual  court  refufe  to  admit  him 

tefworth.  thereto,  they  cannot  be  compelled  by  mandamus ;  for  this  is  a  mat- 

4 Stra.  956.  jg^  purely  of  ecclefiaftical  cognizance,  and  out  of  the  ftatutes; 

sBarnard.  and  therefore  the  party's  redrefs  muft  be  by  appeal. 
K.  B.  354.  S.C.  zKel.  139.  pi.  iiS.  S.C 

Rex  V.  [A  rnatidamus  IfTues  ex  debito  juJliUi?^  to  oblige  the  ordinary  and 

J°^"'°"  ^""^  his  regirtrar  to  deliver  up  an  adminHlration  bond  for  the  purpofe 
a9G.'3.    *  of  enabling  the  next  of  kin,  or  a  creditor,  to  put  it  in  fuit.] 

Archbiihop  of  Canterbury  v.Houfe,  Cowp.  14c. 

LcT.  91.  If  by  the  cuflom  of  a  corporation,  tV.  a  perfon  ferving  an  ap- 

Sid.  107.  prentlcefliip  there,  is  at  the  end  of  his  term  entitled  to  his  free- 
fMod.  4C2.  dom,  and  the  mayor,  ^c.  refufe  to  admit  him  thereto,  they  may 
32  Mod.  be  compelled  by  rnatidamus ;  for  this  is  an  adt  of  publick  juflice, 
490-  L  .       ■^hich  the  fuperior  court  will  fee  executed. 

Kaym.  337.  r 

2  Show.  Rep.  154.  pi.  13S.  Caith.  448.  [i  Burr.  127.  And  now  by  izGeo.  3.  c.  21,  "Where 
"  any  perfon  ftiall  be  entitled  to  be  admitted  to  his  freedom  ;  and  fliall  apply  to  the  mayor,  or  other 
**  officer  who  hath  authority  to  admit  fjcemen,  to  be  admitted  a  freeman,  and  fhall  give  notice  fpecify. 
**  ing  the  nature  of  his  claim  to  fuch  mayor,  or  other  officer  j  that  fuch  mayor  or  other  officer  do  not 
"  admit  fuch  perfon  within  one  mor.th  from  the  time  of  fuch  notice,  the  court  of  King's  Bench  will  be 
**  applied  to  for  a  mandamus  to  compel  his  admilfion  ;  if  fuch  mayor,  or  other  officer  iTiall,  after  fuch 
"  notice,  refufe  or  negleft  to  admit  fuch  perfon,  a  writ  of  mar.dav:ui  fhall  iffue  to  compel  fuch  mayor, 
•<  &c.  to  admit  fuch  perfon,  &c."j 

Rexv.Tur-  [A  mandamus  has  been  granted  to  admit  a  Qu^aker,  having  made 
key  Com-     |^jg  affirmation,  into  the  Turkey  Company,  without  taking  the  oath 

pany,2Burr  r     M      i  1        V  r-    ^  on 

995.  prcicribed  by  20  G.  2.  c.  18.] 

6  Mod.  So,  it  hath  been  held,  that  a  mandamus  lies  to  tlie  juflices  of  the 

D  \., ''°;     peace,  to  oblige  them  to  admit  a  perfon  to  take  the  oath  of  alle- 

Peatscafe,     i.         »  ,^rir-i  i-  1  rtri 

(^•vtde         glance,  and   to  lubicnbe  accordmg  to  the  act  or  toleration,  \\\ 

iSaik.  572.  order  to   qualify  him  to  teach  a  diflenting  congregation  :    And 

herein  it  is  faitl,    that  the  party  ought  to  fuggeft  whatever  is 

neceffary  to  entitle  him  to  be  admitted  ;  and  if  that  be  not  done, 

or  if  it  be  done,  and  the  fact  be  falfe,  that  will  be  a  good  matter 

to  return. 

Green  v.  [So,  a  mandamus  lies  to  the  regiflrar  of  a  bifhop,  or  the  jufllces 

pope,  iLd.  ^j  feffions,  to  reglfter  the  certificate  of  a  place  for  the  meeting  of 

Rex  V.  Juf-  proteflant  diffenters  according  to  the  a£t  of  toleration.     And  as 

ticesofDer-  the  regiilrar  and  jufllces,  in  recording  the  certificate,  are  merely 

by/hire,  iBl.  ^iJnifterJai  •    it  does    not  feem   to  be  neceflary  for    the  parties 

Rep.  6c6.  .^  .        '    ^  i_  •    1      •  1-    1      •  I     -^L  T  •  c 

certirynig  to  ihev/  their  having  compueu  with  the  recjuilitions  ofc 

the  acl.j 
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So,  a  mandatnus  lies  to  the  (rt)  juftices  of  the  peace,  church-  Comb.  422. 
wardens  and  overfceis  of  the  poor,  to  oblige  them  to  make  rates  478-  [But  a 
for  the  relief  of  the  poor.  drstoH;, 

to  make  an  equal  late,  for  the  ren)edy  i*  by  appeal  to  the  feflions.  Rex  v.  the  Guardians  of  the  Poor  in 
Canterbury,  i  Bl.  Rep.  667.  4  Burr.  2290.  Rcx  v.  Churchwardens  of  Weobly,  2  Str.  1259.  Rc» 
V.  Churchwardens  of  Frelhford,  Andr.  24.  j  (a'j  To  ajultice  of  the  peace  to  fign  a  poor-rate.  5  Mod. 
275-  6  Mod.  229.  Comb.  4^2.  47S.  Fol.  36,  37.  368.  2  Sef.  Caf.  65.  pi.  68.  [i  Str.  393. 
3  Dougl.  on  Eleft.  142.  note.  So,  to  juftices  of  the  peace  to  make  a  warrant  of  diflrefs  to  levy  a  rate. 
1  Wilf.  13  3.  J 

So,  mandamufes  have  been  granted  to  oblige  juftices  of  the  peace  3  Show.  74. 
to   difcharge  prifoners,  purfuant  to  adls  of  parliament  made  for  P'"  57- 
the  relief  of  infolvent  debtors.  rjo^  to  ■  i^* 

judgment  in  an  excife  cafe.  Rex  v.  Ted,  i  Str.  570.  So,  to  take  fecurity  on  articles  01  the  pe.*ce. 
Rex  V.  Lewis,  2  Str.  835.      1  Barrard.  B.  R.  166.  S.  C.     Fitzg.  85.  S.  C.J 

[So,  a  mafidamtishz?,  been  granted  to  county  jufticcs,  to  receive  re^  y_  ryf_ 
and  proceed  upon  a  general  traverfe  to  a  prefentment  by  a  juftice  ticesof 
of  the  peace  upon  view  of  a  highway  being  out  of  repair.     So,  to  ^'^'^' 
appoint  overfeers.     So,  it  has  been  granted  to  compel  two  juftices  i  ei.  Rep^°* 
to  receive  and  proceed  on  a  complaint  againft  an  overfeer  for  not  467.  S.C. 
paying  over  the  balance  of  the  parifh  money  in  his  hands,  not-  j^*^*  "J^"'"' 
withftanding  there  has  been  an  appeal  to  the  feffions.  Rep.  374. 

Rex  V,  Carter,  4  Term  Rep.  246. 

So,  a  mandamus  has  been  granted  [b)  to  the  keepers  of  the  com-  (i)  Rex  v. 
mon  feal  of  the   univerfity  of  Cambridge^   commanding  them  to  ^'"  Chan- 
affix  it  to  the  appointment  of  high  lleward  :  to  the  warden  of  a  of  Cara- 
coUege  (r),   to  compel  him  to  put  the  common  feal  to  an  anfwer  bridge, 
of  the  fellows  in  Chancery,  contrary  to  his  own  feparate  anfwer :  3  Burr. 
to  commiffioners  of  the  laiui-tax  to  elecl  a  clerk  (rt').]  i  Bi.  Rep. 

547.  S.  C.        (c)  Rex  V.  Wyndham,  Cowp.  377.     (J)  1  Term  Rep.  146. 

So,  where  by  the  (latutes   19  Cnr.  2.  c.  3.  §  25.  and  22  Car.  2.  Vent.  187. 
f.  II.  §  61.  for  ere6ling  Neivgate  market,  power  is  given  to  the  ^^^'^'j,",'*' 
mayor  and  aldermen  of  London  to  impanel  a  jury,  who  fhall  aflefs  cafe. 
and  adjudge  what  fatisfacftion  and   recompence   lliall  be  given  to 
the  owners  of  the  grounds;  and  that  the  verdi6t  of  fuch  jury,  on 
that  behalf  to  be  taken,  and  the  judgment  of  the  faid  mayor  and 
court  of  aldermen  thereupon,  and  the  payment  of  the  money  fo 
awarded  or  adjudged,  is'c.  fhall  be  binding  and  conclufive  to  and 
againft  the   owners,  ^c.  and   there   being    15,000  feet  of  the 
grounds  of  J.  S.  taken  away  for  this  purpofe,  for  which  a  jury 
being  impanelled  aflefled  and  awarded  two  (liillings  a  foot ;  but 
the  mayor  and  court  of  aldermen   refufed   to  give  fentence  or 
judgment  thereupon  ;  a  mandamus  was  awarded  to  compel  them 
to  it. 

And  this  general  jurifdi<£lion  and  fuperintendency  of  the  King's  Andr.  183. 
Bench  over  all  inferior  courts  to  reftrain  them  within  their  bounds,  W  ^  '"""- 
and  to  compel  them  to  execute  their  jurifdicSlion,  whether  fuch  pr^jen't 
jurifdiftion  arifes  from  a  modern  charter,  fubfifts  by  cuftom,  or  and  fellows 
is  created   by  (e)  adt  of  parliament,  being  m  fuhjidium  juJlititBy  "fst. John's 
has  of  late  been  exerciTed  in  variety  of  in  fiances  \  as,  (/)  a  mati-  camX^dge, 

damus 


5IO 


^antamuief. 


to  oblige  damns  granted  to  the  quarter  fefljons  to  give  judgment  for  abating 
them  CO  turn  a  nuifance. 

out  certain 

fellows  of  the  college,  whofe  places  became  void  for  not  taking  the  oaths  of  fupremacy  and  allegiance, 
purluant  to  the  ftacnte  of  i  W.  &  M.  c.  I.  and  c.  8.  Skin.  359.  pi.  1.  368.  p|.  15.  jcjj.  pi.  30. 
54.6.  pi. 9.  4  Mod.  233.  S.C.  (/)  Hil.  3Geo.  I.  Andr.j83.  4  Ld.  Raym.  i  334.  Sef.  Caf. 
»4S.     So,  to  receive  an  appeal.     Sef.  Caf.  24.8.     [Dougl.  i9i.     3  Term  P.ep.  504.] 


Brooke  v, 
Ewers, 
Mich. 
5  Geo.  2. 

Mich. 
7  Geo.  T. 
Baily  v. 
Boum. 


Trln.  2  G. 
■X,    Barnard. 
K.B.  59. 
Andr.  184. 
Sef.  Caf. 
248. 
IWich, 
8  Geo.  I. 
Andr.  1S4. 
Barnard. 
K.B.  82. 


[(tf)  There- 
fore, ic 
will  not  be 
granted  to 
compel 
©bedience 
to  an  order 
«f  feflioiis. 
Rex  V. 
Btiftow, 
6  Term 
Rep.  168.  ] 
Hil.  9G.2. 
inB.  R. 
The  King  v. 
Dt.  Walker. 


So,  a  mandamus  was  granted  to  the  court  of  Sandwich^  to  give 
judgment  in  an  action  of  aflault  and  battery. 

Str.  113.     Sef.  Caf  248.     Andr.  183.     Rex  v.  Day,  Say.  Rep.  202.  S.  P. 

So,  a  mandamus  was  granted  to  the  fherifF's  court  in  London,  to 
give  final  judgment  upon  a  writ  of  inquiry. 
Stra.  392.     Fortefc.  Rep.  198.     Sef.  Caf.  249.     Andr.  183,  184. 

So,  a  mandamus  was  granted  to  the  bailiff  of  Audover,  to  give 
judgment  in  a  caufe  there  depending  ;  but  the  court  In  this  cafe 
required  an  affidavit  of  their  rcfufal,  elfe  it  (hould  be  prefumed 
that  the  court  would  do  right. 

So,  a  mandamus  was  granted  to  the  corporation  of  Liverpool, 
to  hold  an  aflembly  for  doing  the  publick  bufinefs,  which  was 
making  leafes. 

But  though  thefe  kind  of  writs  are  daily  awarded  to  judges  of 
courts  to  give  judgment,  or  to  proceed  in  the  execution  of  their 
authority,  yet  are  they  never  granted  to  aid  a  jurifdi£lion,  but  only 
to  enforce  the  execution  of  it ;  nor  are  they  ever  granted  where 
there  is  another  proper  remedy,  and  therefore  will  not  lie  to  an 
officer  of  an  inferior  court  (a)  *,  as,  to  a  ferjeant  at  mace,  an  ap- 
paritor, ^V.  to  compel  them  to  execute  their  duty  ;  for  thefe  are 
fervants  to  their  refpe6live  courts,  and  punifliable  by  the  judges 
of  them  ;  and  for  the  fuperior  court  to  interpofe  in  obliging  fuch 
inferior  officers,  would  be  to  ufurp  the  authority  of  the  court, 
which  has  a  proper  jurifdi£lion  over  its  own  oflicers,  and  which 
alone  is  anfwerable  to  the  fuperior  court  for  the  execution  of  fuch 
authority ;  and  therefore  where  a  mandamus  iffiaed  to  the  Vice- 
Maftcr  of  Trinity  College  Cambridge,  commanding  him  to  execute 
a  fentence  of  deprivation,  pronounced  by  the  Bifhop  of  Ely, 
as  vifitor  of  the  college,  againft  Dr.  BefJtley,  the  Mafter  of  that 
College  j  and  it  appeared  on  the  face  of  the  writ,  and  by  the 
return,  that  the  bifhop  himfelf  or  the  king  were  vifitors,  the 
court  held,  that  no  mandamus  would  lie  ;  for  taking  the  bifhop  to 
be  general  vifitor,  as  the  writ  fuppofcs,  he  is  the  proper  perfon  to 
carry  his  own  fentence  into  execution,  having  power  tarn  in  ca- 
pite  quam  in  membris ;  and  if  the  vice-mafter  refufes  obedience  to 
his  mandate,  he  may  pronounce  fentence  of  deprivation  againfl 
him,  and  he  will  be  immediately  oufled  by  the  judgment;  or, 
taking  the  crown  to  be  vifitor,  the  vice-mafler  may  be  punifhed 
by  commiffioners  appointed  by  the  crown  ;  one  of  which  ways 
the  court  held  to  be  the  proper  one  to  compel  the  vice-mafler  to 
do  his  duty. 

A  mandamus 


A  mandamus  lies  to  deliver  up  the  enfigns  of  an  office,  or  the  Sid.  jt. 

Dapers  or  records  of  a  publick  nature  to  a  fucceflbr  :  as,  (a)  a  t^"«^of<i 
*^       J  J  V         .u  J     .u  r  c  \^  V.Powell, 

mandamus  to  dehver  the  mace,  and  other  enligns  ot  mayoralty,  to  -  B^rr. 

the  fucceeding  mayor :  fo,  {b)  a  mandamus  to  a  town  clerk,  to  de-   '013.  i  Bi. 

Hver  feveral  books  which  belonged  to  the  corporation.  Rep.  229.] 

°  *  (flj  5  Mod. 

314.     {b)  Comb.  102.     2  Stra.  948.     2  Barnard.  K.  B.  2-5.  S.  P.     Rex  v.  Ingram,  i  Bl.  Rep.  50, 

A  mandamus  lies  to  oblige  corporations  to  choofe  proper  officers,  Vide  tic. 
which  if  they  neglefted  to  do,  this  by  the  common  law  was  a  S*"^?"^*' 
forfeiture  of  their  charter  ;  and  though  by  the  common  law,  upon 
the  death  of  a  mayor  within  his  year,  which  was  the  a6t  of  God, 
and  an  ordinary  contingency,  the  court  of  King's  Bench  was  au- 
thorifed  to  grant  a  mandamus  immediately  to  fill  up  the  vacancy; 
yet,  upon  an  omiffion  to  elect  at  the  charter-day,  or  upon  the 
removal  of  an  officer  unduly  chofen,  there  was  no  power  to 
compel  an  eleftion  before  the  day  came  round  again  to  fupply 
thofe  defeats. 

By  the  iiG.  i.<:.  4.  it  is  enacted  in  tlie  following  words: 
•*  Whereas  in  many  cities,  boroughs,  and  towns  corporate,  within 
*'  that  part  of  Greet  Britain  called  Englandy  WaleSy  and  Berivick 
**  upon  Tweedy  the  eledlion  of  the  mayor,  bailiff  or  bailiffs,  or 
'*  other  chief  officer  or  officers,  is  by  charter,  or  ancient  ufage, 
"  confined  to  a  particular  day  or  time,  without  any  provlfion  how 
**  to  a£l  or  proceed  in  cafe  no  election  be  then  made  ;  and  it  fre- 
*'  quen'tly  happens  that  by  fuch  charter,  or  ufage,  particular  acfls 
*'  are  required  to  be  done  at  certain  times,  in  order  to  and  for 
**  the  completing  of  fuch  eleftions  ;  and  by  the  contrivance  or  de- 
"  fault  of  the  perfon  or  perfons,  who  ought  to  hold  the  court,  or 
**  prefide  in  the  affembly  where  fuch  elections  are  to  be  made,  or 
•*  fuch  adls  to  be  done,  or  by  accident,  it  hath  fometimes  hap- 
*'  pened,  and  may  frequently  do  fo,  if  not  timely  prevented,  that 
**  no  courts  or  affemblies  have  been  held,  or  eleftions  made,  or 
*'  fuch  acts  done  within  the  time  fixed  for  that  purpofe  j  in  which 
*'  cafes,  if  ele6lions  of  fuch  officers  could  not  afterwards  be  made, 
**  or  in  confequence  of  fuch  omiffion  the  corporation  fhould  be 
**  diffijlved,  great  mifchiefs  might  enfue  ;  for  remedy  and  pre- 
**  vention  whereof  be  it  enabled.  That  if  in  any  city,  borough,  or 
"  town  corporate,  within  that  part  of  Great  Britain  called  Eng- 
"  landy  TVales,  and  Berwick-upon-Tweed,  no  ele6tion  (hall  be  made 
*'  of  the  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers 
•*  of  fuch  city,  borough,  or  town  corpor.ite,  upon  the  day,  or 
'*•  within  the  time  appointed  by  charter  or  ufage  for  fuch  elec- 
**  tion ;  or  fuch  eledlion,  being  made,  fhall  afterwards  become 
*'  void,  whether  fuch  omiffion  or  avoidance  fliall  happen  through 
"  the  default  of  the  officer  or  officers,  w^ho  ought  to  hold  the 
**  court,  or  prefide  where  fuch  eledlion  is  to  be  made,  or  by  any 
**  accident,  or  other  means  whatfoever ;  the  corporation  (hall  not 
"  thereby  be  deemed  or  taken  to  be  diffoived  or  difabled  from 
**  dealing  fuch  officer  or  officers  for  the  future ;  but  in  any  cafe, 
"  where  no  ele£lion  Ihall  be  made  as  aforefaid,  it  lliall  and  may 
**  be  lawful  for  the  members  or  perlbns  of  fuch  city,  borough,  or 

"  corpo- 
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**  corporation,  who  have  right  to  vote,  or  be  prefent  at,  or  to  da 
*<  any  other  acl  neceflary  to  be  done,  in  order  to  or  for  the  com- 
*'  pleting  of  fuch  cle£lion  •,  and  they,  and  fueh  of  them,  as  (hall 
<'  be  hindered  by  any  reafonable  impediment  or  excufe,  are  hereby 
•*  required  refpe£lively  to  meet  or  allemble  together  in  the  town- 
**  hall,  or  other  ufual  place  of  meeting,  for  making  fuch  ele£tion 
"  within  fuch  city,  borough,  or  town  corporate,  upon  the  day 
*'  next  after  the  expiration  of  the  time  within  v/hich  fuch  elec- 
**  tion  ought  to  have  been  made,  unlefs  fuch  day  (hall  happen  to 
«<  be  Sunday,  and  then  upon  the  Monday  following,  between  the 
**  hours  of  ten  in  the  morning  and  two  of  the  afternoon  of  the 
**  fame  day  ;  and  that  the  members,  or  perfons,  having  right  to 
"  vote  at,  or  to  do  any  other  a6t  neceffavy  to  be  done  in  order  to 
"  fuch  ele£tion,or  fuch  of  them  as  ihall  be  fo  aflembled  or  met  toge- 
«*  ther,  fhall  forthwith  proceed  to  the  ele£lion  of  a  mayor  or  bailiff, 
*'  or  other  chief  officer  or  officers,  for  fuch  city,  borough,  or  corpo- 
**  ration,  and  to  do  every  adl:  nccefi'ary  to  be  done,  in  order  to  or 
**  for  the  completing  of  fuch  eledlion,  in  fuch  manner  as  was 
**  ufual  in,  or  in  order  to  the  eleclion  of  fuch  officer  or  officers^ 
**  upon  the  day,  or  within  the  time  appointed  by  charter  or  ufage 
**  for  fuch  eledlion  j  and  in  cafe  upon  fuch  day  of  meeting  here- 
**  by  appointed  for  fuch  election,  the  mayor,  bailiff  or  bailiffs,  or 
**  other  proper  officer  or  officers,  who  ought  to  have  held  the 
*'  court,  or  prefided  at  the  alTembly  for  fuch  ele£lion,  or  doing 
**  any  other  a6l  necefTary  to  be  done  in  order  to  fuch  election,  if 
*'  the  fame  had  been  made  or  done  on  the  day  fixed,  or  within 
**  the  time  limited  by  charter  or  ufage  for  that  purpofe,  fhall  be 
"  abfent ;  then  fuch  other  perfon,  having  a  right  to  vote,  being 
**  the  neareft  then  prefent  in  place  or  office  to  the  perfon  or  per- 
"  fons  fo  abfenting  himfelf  or  themfclves,  fhall  hold  the  court, 
*'  or  prefide  in  the  meeting  or  affiembly  hereby  appointed,  and 
**  Ihall  have  the  fame  power  and  authority,  in  all  refpe£ls  therein, 
*'  as  belongs  to  the  mayor,  bailiff  or  bailiffs,  or  other  chief  officer 
*'  or  officers  of  the  fame  city,  borough,  or  town  corporate,  at  any 
"  court  or  affembly,  for  the  eletlion  of  officers  for  fuch  place, 
**  or  for  doing  any  other  acl  necefTary  to  be  done  in  order  to  fuch 
«  ekaion." 

And  by  §  2.  it  is  further  enadled,  "  That  if  it  (hall  happen  that 
**  in  any  city,  borough,  or  town  corporate,  within  that  pmrt  of 
**  Great  Britain  called  England,  Wales,  and  Berwick-ttpon-Tiveedi 
*'  no  eledlion  fhall  be  made  of  the  mayor,  bailiff  or  bailiffs,  or 
**  other  chief  officer  or  officers  of  fuch  city,  borough,  or  town 
"  corporate,  upon  the  day,  or  within  the  time  appointed  by  char- 
**  ter  or  ufage  for  that  purpofe ;  and  that  no  eledlion  of  fuch 
*'  officer  or  officers  fhall  be  made  purfuant  to  the  direftions 
♦*  hereinbefore  prefcribed  ;  or  fuch  election,  being  made,  fhall 
"  afterwards  become  void  as  aforefaid  ;  in  every  fuch  cafe  it  fhall 
**  and  may  be  lawful  for  his  Majefly's  court  of  King's  Bench, 
**  upon  motion  to  be  made  in  the  faid  court,  to  award  a  writ  or 
*'  writs  of  mandamus,  requiring  the  members  or  perfons  of  fuch 
*«  citv,  borough,  or  towu  corporate,  having  a  right  to  vote  at,  or 

«  to 


*'  to  do  any  other  a£l  necefiary  to  be  done,  in  order  to  fuch  elec- 
**  tion,  to  affemble  themfelvcs  upon  a  day  and  at  a  time  to  be 
*'  prefixed  in  fuch  writ  or  writs,  and  to  proceed  to  the  eleclion 
"^  of  a  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers^ 
**  as  the  cafe  fhall  require,  and  to  do  every  z£k  neceffary  to  be 
"  done  in  order  to  fuch  eledlion,  or  to  fignify  to  the  f.iid  court  good 
**  caufe  to  the  contrary;  artd  thereupon  to  caufe  fuch  proceed-  • 
"  ings  to  be  had  and  made,  as  in  other  cafes  of  writs  of  ma^ida- 
*•  mtis  granted  by  the  faid  court  for  ele£lion  of  officers  of  corpo- 
*^  rations  ;  and  of  the  day  aiid  time  appointed,  in  and  by  any  fiich 
"  writ  or  writs  of  mandamus,  for  holding  fuch  aflemblv,  publick 
"  notice  in  wiriting  Ihall,  by  fuch  perfon  as  the  tourt  (hall  ap- 
**  point,  be  afHxed  in  the  market-place,  or  fome  othet  publick 
**  place  within  fuch  city,  borough,  or  town  corporate,  by  the 
*'  fpace  of  fix  days  before  the  day  fo  appointed ;  and  fuch  officer 
'■^  and  other  perfon  refpedlively  fhall  prefide  in  fuch  affembly,  as 
**  ought  to  have  prefided  at  the  eIe6lion  of  fuch  mayor,  bailiiFor 
*'*  bailiffs,  or  other  chief  officer  or  officers,  or  at  the  doing  any 
*'  other  a£l  necefTary  to  be  done  in  Order  to  fuch  ele£lion,  in  cafe 
**  the  fame  had  been  made  or  done  iipdn  the  day  hereinbefore 
**  prefcribed  for  that  purpofe." 

§  3.  "  And  whereas  in  certain  bbioughs  and  towns  corporate 
**  within  that  p^rt  of  Great  Britain  called  England,  Wales,  and 
*'  Beriuick-upon-Tiueed,  the  mayor,  bailiff"  or  bailiffs,  or  other  chief 
**  officer  or  officers,  is  or  are  to  be  nominated,  eledled,  or  fvvorn 
**  at  a  court-leet,  or  view  of  frankpledge,  or  fome  other  court ; 
**  and  by  reafon  of  the  contrivance  or  default  of  the  lord,  or  his 
*'  fleward,  or  fuch  other  officer,  by  or  before  whom  fuch  court 
**  ought  to  be  held,  in  not  holding  the  fame,  or  by  fome  accident 
**  it  hath  happened,  and  may  hereafter  happen,  that  no  due  no- 
**  mination,  election  or  fwearing,  of  fuch  mayor,  bailiff  or  bailiffs, 
**  or  other  chief  officer  or  officers,  hath  been,  or  fhall  be  had  or 
**  made  ;  be  it  further  enabled  by  the  authority  aforefaid,  That  in 
**  every  fuch  cafe  it  fhall  and  may  be  lav/ful  to  and  for  his  Ma- 
**  jelfy's  court  of  King's  Bench,  upon  motion  to  be  made  in  the 
*'  faid  court,  to  award  a  writ  of  viandamits,  requiring  the  lord,  or 
"  his  fleward,  or  other  ofScer,  by  or  before  whom  fuch  court 
**  ought  to  be  held,  to  hold,  or  caufe  to  be  holden,  fuch  court* 
**  leeti  or  other  court,  and  to  do  every  other  a6t:  necefTary  to  be 
"•*  done  by  him,  in  order  to  fuch  nomination,  ele£tion,  or  fvvear- 
*'  ing,  at  fuch  day  and  time  as  fhall  be  for  that  purpofe  judged 
*^  proper  by  the  faid  court  of  King's  Bench,  and  fhall  be  ap-» 
**  pointed  in  fuch  writ ;  or  to  fignify  to  the  faid  court  good  caufe 
"  to  the  contrary  ;  and  thereupon,  to  caufe  fuch  proceedings  to 
**  be  had  and  made,  as  in  other  cafes  of  writs  of  mandamus, 
•*  granted  by  the  faid  court  for  holding  of  any  court  -,  and  of  the 
**  day  and  time  appointed,  in  and  by  any  fuch  writ  of  mandamus^ 
*'  for  holding  fuch  court,  publick  notice  in  writing  fhall,  by  fuch 
«'  perfon  as  the  faid  court  of  King's  Bench  (hall  appoint,  be  af- 
"  fixed  in  the  market-place,  or  fome  other  publick  place  within 
•*  fuch  borough  or  town  corporate,  by  the  fpace  of  fix  days  be- 
♦'  fore  the  day  fo  appointed  \  and  where  a  nominatiou  of  perfons, 
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*•  in  order  to  the  flcriion  of  any  fuch  mayor,  bailiff  or  bailiffs 
*'  or  other  chief  officer  or  officers,  is  to  be  made  at  fuch  court- 
*'  ket,  or  other  court ;  in  every  fuch  cafe,  after  fuch  nomination 
*'  made,  nil  and  every  other  a6l  and  a£ls  neceffary  to  be  done,  in 
"  order  to  fucli  election,  fliall  be  hatl,  made,  and  done  at  fuch 
*'  affembly,  and  in  fuch  manner  and  form  as  the  fame  ought  to 
*'  have  been  hftd,  made,  and  done,  in  cafe  fuch  ele6tion  had  been 
**  made  upon  the  day  next  after  the  expiration  of  the  time  pre- 
*•  fcribed  for  fuch  eleclion  by  the  charter  or  ufage  of  fuch  bo- 
*'  rougli  or  corporation,  according  to  the  dire£tions  hereinbefore 
*'  mentioned  " 

§  9.  It  is  further  enacTled,  '*  That  where  any  writ  of  war  .avnis 
*•  ihall  iifue  out  of  the  court  of  King's  Bench  in  any  of  the  cafes 
"  aforefaid,  the  perfon  or  perfons,  to  whom  fuch  writ  ffiall  be  dirciSl- 
**  ed,  fliall  make  his  or  their  return  to  the  firft  writ  of  mandamus^ 
r>uii.  N.  r.       [This  being  a  beneficia)  law  for  the  fubjedl,  the  court  have  been 
20i'  very  liberal  in  the  conftruftion  of  it,  and  therefore  have  granted 

a  niandiivius  for  the  eleclion  of  a  mayor,   though  there  had  not 
been  any  legal  mayor  for  four  years  preceding. 
JJ.  ibid.  So,  they  have  granted  a  mandavvus  where  there  was  a  mayor  de 

Cafe  of  the  JcBo  at  the  time,  it  appearing  clearly  there  had  not  been  a  due 
Tt'udgci,"  elcclion.  But  where  it  is  at  all  doubtful  whether  the  prior  elec- 
h.fra,  E.  tion  be  legal,  the  court  will  not  grant  fuch  a  mandamus,  till 
j,^,^'-'°^3'  the  validity  of  the  prior  election  has  been  determined  in  a  proper 
>\herjft-        manner  by  information. 

villi,  2  Str.  1157.  Cafe  of  the  Corj-oration  of  Scarborough,  id.  n?o.  Rex  v.  Mayor,  &c.  of  Cam- 
biidge,  4  Kurr.  jocS.  Kex  v.  r  cvvlham,  Say.  Rep.  211.  But  the  mayor  de  fafio  mult  be  made  party 
to  the  rule  to  fliew  caufe.     Rex  v.  Bankes,   3  Rurr.  14^51.      1  Bl.  Rep.  445.  452. 

Cafe  of  the  So,  they  have  granted  it  to  go  to  the  elcftion  not  only  of  the 
Corroratiyn    }^,.^^}  officer,  but  of  Other  annual  officers,  who  were  conflituent 

of  Scarbo-  ^    ,     '  .  ' 

rough.,        ■  parts  01  the  corporation. 

2  Str.  iiSo.     Ste  Rex  v.  Woodio.v,   2  Term  Rep.  732. 

Rev  V.  So,  they  have  granted  it,  to  a  fteward  of  a  court-leet,  to  hold  a 

Anai*'-  -     court-leet  and  fwear  a  jury,  that  they  may  prefent  a  perfon  duly 
elcfted  mayor,  that  is,  as  duly  eledled  mayor.] 

(E)  Of  the  Authority  by  which  it  ilTues  :  And  hereia 
of  the  difcretionary  Power  in  the  Court  of  granting 
or  refufinjr  it. 


•ft 


Vide  tit. 
Courts  and 


TT'TIIS  general  jurIfdi(tlIon   and  fuperintendency  is  now  only 
..,.(■  exercifed  by  the  court  of  Klnci's  Bench,  as  the  fupreme  court 

their  Tunl-      .  o      •    •         •^       .    ,  ,,    .^  ,     .  '  /  -n. 

didtion.  lor  reitrammg  and  keepmg  all  mienor  courts  and  magutrates 
within  their  proper  bounds,  and  obliging  them  to  execute  that 
juftice  with  which  they  are  invelled. 

Vern.  J75.  And  though  a  vmvdomus  rv^'x^  Ifiue  out  of  Chancery,  yet  on  a 
motion  to  the  Lord  Keeper,  to  grant  a  mandatory  writ  to  the 
Chief  Juftice  of  the  King's  Bench,  to  command  him  to  ilgn  a  bill 
of  exceptions,  and  a  precedent  produced,  where  in  a  like  cafe 
fuch  a  writ  had  iflued  out  of  Chancery  to  the  judge  of  the  flieriii  's 
CQurt  in  London;  the-Lord  Keeper  denied  the  motion,  for  that  the 

precedent 
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precedent  produced  was  to  an  inferior  court,  and  he  v/ouid  not 
prefume  but  the  Chief  Juftice  of  England  would  do  what  (hould 
be  juft  in  the  cafe. 

But  though  the  court  of  King's  Bench  be  intruded  with  this 
jurifdi£tion  of  ifluing  out  mandamufes^  yet  they  are  not  obliged  to 
do  fo  in  all  cafes  wherein  it  may  feem  proper,  but  herein  may  ex- 
ercife  a  difcretionary  power,  as  well  in  refufing  as  granting  fuch 
writ ;  as,  where  the  end  of  it  is  merely  a  private  right ;  where 
the  granting  it  would  be  attended  with  manifeft  hardihips  and 
difficulties,  ^c, 

[So,  they  will  not  grant  it  to  reftore  a  perfon,  where  it  is  Rer  t. 
confeffed  he  was  rivhtk  removed,  even  thoush  he  had  no  notice  at  ^^y^'^j  &=• 
thedme.]  c'ot''^"''' 

-J  v_owp.  523. 

So,  ever  fince  the  ftatute   ii  G.  i.  r.  4.  for  obliging  corpora-  Hii.  sca. 

tions  to  ele£l  officers,  it  hath  been  held,  that  this  court  hath  a  The  King 

difcretionary  power  of  refufing  a  writ  for  that  purpofe,  but  may  gn^  g,^r' 

firfl;  receive  information   about  the  election,   and,  if  diffatisfied  getTes  of 

about   the    right,    may    fend    the    parties    to    try   it    in    an    in-  "il'^^seim 

r  •  •'  Cornwal. 

tormation.  ^  Stra.  1003.  1157.     Andr.  2S0. 

Alfo,  in  a  doubtful  cafe,  the  court  of  King's  Bench  may  award  Sid.  169. 
a  mandamus  to  be  confidered  of  further  on  the  return,  which  may  ^'''  *3- 
give  more  light,  and  difcover  more  fully  the  juftnefs  of  granting  2  Show!  74. 
or  refufing  it,  and  on  fuch  return  may  either  eftablifh  or  quafh  Canb.  169. 
the  writ.  10  Mod.  4.9. 

(F)  To  whom  to  be  dire£led. 

^T^  H  E  writ  is  to  be  directed  to  him,  who  by  law  is  obliged  to  C")  Salk; 
"■■    execute  it,  or  to  do  the  thing  thereby  required ;  and  there-  43*-  ?'•  'o- 
fore  {a)  where  a  mandamus  was  granted  to  the  mayor,  iSc.  of  zu.Raym. 
Nornvicki  it  was  moved,  that  the  fenfe  of  the  mayor  differed  from   1244- 
the  majority  of  the  corporation,  and   tliat  he  would  execute  the   ^},}^  ""'^ 

■'    1        '  ,  ^  .  r  .  r        rj         Will  not  Ipf- 

wnt ;  whereas  the  corporation  were  tor  returnmg  an  excule,  zsc.  cifvtowhom 
and  they  prayed,   that  the  mayor  might  be  ordered  to  deliver  the  by  n^nie, 
writ  to  the  reft  of  the  corporation  ;  fed  non  allocatur;  for  he  is  the  ^^^'"'^^1"" 
head  and  principal,  and  (b)  take  your  courfe  againft  him.  radted. 

2  Burr.  7S4.  Id.  7^8.]  [b)  That  if  the  major  ha,i  made  any  return,  contrary  to  the  votes  of  the 
majority  concerned,  it  was  at  hli  peril  j  and  that  the  way  to  punifn  him  was  by  information  in  B.  R. 
Carth.  500. 

[Where  the  mandamus  was  directed  to  the  mayor,  aldermen,  and  Rex  v.  ^ 
commonalty  of 'R.\]^'^or),  and  they  returned   that  they  were  incor-  J^^ayor,  i-c. 
'porated  by  the  name  of  the  mayor,  burgtjfts,  and  commonalty  of  ^  5,11^.  ^5',. 
Rippon,  the   court  held  the   writ  bad,   becaufe   directed  to  the 
corporation  by  a  wrong  name. 

The  writ  muft  be  directed  either  to  that  part  of  the  corporation  Rex  r. 
who  are  to  do  the  a£t,  or  to  the  cornoration  at  large ;  for  if  it  be  ^7f^  *'^' 

J-       rL      1  r     \  •  ■>  1         1  o       •       ofAblng- 

aireCted  to  a  part  ot  the  corporation  who  are  not  to  do  the  act,  it  ^„„^  ^  gaijj, 
(hall  be  quaffied.     Therefore,  where  a  mandamus,  to  admit  a  per-  ^^99.  Reg. 
foil  to  the  office  of  town-clerk,  was  directed  to  the  mayor  and  \  '^^y^''' 

L  1  2  aldermen 
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»:for<3.  Id.  alJermen  of  Hcrefordy  and  in  faft,  the  mayor  only  was  to  admit* 
7°^"  the  writ  was  quafhed. 

Ren  V.  So,  where  the  mandamus  was  directed  to  the  mayori  aldei'men, 

K  ayor,  ic.  ^^^  commatt  council  of  Norwich,  to  proceed  to   the  election  of  a 

of  Norwich,  ,11  ^  r  r    1  '  •  11- 

iStr.  55.      town-Clerk,  the  court  granted  z  Juperjeaeas,  it  appearing,  that  the 

right  of  election  was  in  the  mayor  and  aldermen,  and  the  writ  was 

not  dire£led  to  them,  neither  was  it  directed  to  the  corporation 

by  their  corporate  name. 

Pees  V.  But,  where  the  power  of  amotion  was  in  the  mayor,  aldermen, 

Mayor,  &c.  ^^,j  others  of  the  common  council,  the  mavor  and  aldermen  being;  part 

of  Leeds,  _     ,  •>  .,  ',  .   •'  ,.,-,,  1 

J  Str.  640.    of  the  common  council,  and  the  writ  was  directed  to  the  mayor, 
aldermen,  and  common  council,  it  was  moved  to  qualh  it  for  this 
direction,  becaufe  it  feemed  to  infer  that  the  mayor  and  aldermen 
were  no  part  of  the  common  council :  the  court  faid,  here  is  no- 
body in  this  direction  who  mud  not  join  in  the  a£l :  this  is  only 
repeating  the  feveral  contlituent  parts  of  the  corporation  ;  and  the 
mentioning  the  entire  common  council  after  the  mayor  and  cor- 
poration, is  but  a  repetition  quondx)^z  mayor  and  aldermen*] 
6  Mod.  133.       If  a  mandamus  be  directed  to  the  two  bailiffs  of  a  town,  to  fwear 
"^^l^""    "^  other  bailiffs,  and  they  objeft,  that  having  fworn  in  others,  and 
ofCliiberoe.  being  now  no  longer  bailiffs,  and  the  writ  not  being  direiSled  to 
them  in  their  natural  capacities,  they  are  not  obliged  to  pay  any 
obedience  thereto  ;    the  court  will  notwithftanding  oblige  them 
to  return  the  writ ;  for  if  the  perfons  fworn  in  by  them  had  no 
right  to  be  chofen,  they  ftill  continue  bailiffs,  and  ought  to  obey 
the  king's  writ. 
Trin.  But  whcte  a  mandatntis  was  dircQed  to  tlie  churchwardens  of 

^^^°R '  ^^"  ^°  reftcre  A.  to  tlie  office  of  fexton,  and  ferved  upon  the  late 
The  King  churchwardens,  after  their  oflice  was  expired ;  and  a  rule  was 
V,  Church-  made  to  ihew  caufe  why  an  attachment  (hould  not  go,  for  not 
^rxiian  obeying  the  matidamus;  upon  the  whole  matter  being  difclofed  by 
35  v,n.  affidavit,  the  court  allowcti  as  a  good  reafon  for  their  not  returning 
Ab-.  214.  the  writ,  that  they,  at  the  time  of  the  writ  delivered  to  them,  were 
^  '   *  not  churchwardens. 

2,  Saik.  436.  A  (uay^daiiHis  to  the  mayor,  aldermen,  and  capital  burgcfTes  of  D., 
oil  en  *"*^*  ■^"•'^^'^-^s  A.  and  B.y  '^c.  removed  the  party  complaining  from 

the  Mayor,  his  ofiicc  of  burgcfs,  commanding  them  to  command  A.  and  B.  to 
A-c.  of  redore  him,  was  quaflicd,  for  that  it  is  abfurd,  that  the  writ  fliould 

*'  •''•         be  directed  to  one  perfcn  to  command  another. 
R;x  V.  [  ■t'^s  writ  need  not  fet  out  that  the  perfon  to  whom  it  is  di- 

as''r'8g-.    '^^'"^^^>  ^^  the  perfon   to  do  the  a£l  for  which  the  mandamus  is 
granted  j  for  if  it  is  mifdircdted,  it  (hould  be  fo  returned.] 


(G)  By  whom  to  be  returned. 

Skin.  -68.    'TT'HE  writ  is  to  be  returned  bv  him  to  whom  it  is  dire(fled  j' 
pi.  15.  J.    ^nd  if  any  other  return  it  in  his  name,  without  his  privity 

Comb.  422.  3"tl  confent,  an  a£lion  on  the  cafe  lies  againft  him :  alfo,  it  is  aa 
5.show.504.  oJt'r.ce,  for  which  the  court  will  grant  an  attachment, 
pi.  465.  If 
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If  a  nmniiainus  be  dire£led  to  the  mayor,  ^f.,  and  the  mayor,  Carth.499. 

who  is  the  moft  principal  and  proper  perfon,  return  and  bring  in  The  King 

the  writ ;  the  court,  upon  affidavits,  will  not  examine  whether  "^^1}°^* 

there  was  the  fenfe  of  the  majority,  but  will  receive  it,  and  leave  Abingdon, 

the  parties   to  punifli  the  mayor  for  the  mifdemeanor,  if  he  be  '  Ld-Rayj^. 

gjiilty;  but  a  peremptory  f«aWrt;w/j- will  be  granted,  if  the  return  is^iik\,,',. 

be  falfifled.  I  J-  9-   S.  C-  and  leave  given  by  the  court  to  file  an  information  againft  the  nuyor, 

(H)  Of  the  Manner  of  enforcing  Obedience  to  the 
Writ,  and  compelling  a  Return. 

1^  N  every  mandamus  there  regularly  ifTues  an  alias  and  pluxiesy  a  Salk.  429. 
^^  tp  oblige   the   party  ^o   return  the   writ ;  but  the  court  of  Pj-  *•  434* 
King's  Befich  may  rnake  a  peremptory  rule  to  return  the  firll  writ  \  \^,  Raym. 
and,  in  cafe  of  difobedience,  grant  an  attachment:  alfo,  by  the  391- 
ftatute   i.)  Ann.  c.  20.  and   11  G.  1.  c.a.  perfons  who  are  by  law  l'^'"!*/^* 

I  1  1  r  •  r       \  r  Skin.  669. 

required  to  make  returns  to  jnaiidamujcSf  m  luch  caies   as  are  pi.  7, 
■within  thefe  ftatutes,  mull  make  their  return  to  the  firft  writ  of  2Ld,Raym. 
tnauddtmi      '         '  848.1233. 

If  an  attachment  iffues  for  not  returning  a  mafidamusy  and  the  Mich. 
flieriff,  vyho  is  to  ferve  the  procefs,  takes  bail  thereupon,  this  is  ^?**J;** 
fuch  a  mifdemefnour,  for  which  an  attachment  will  be  granted  ^^  Baik'e". 
againft  him ;  for  thefe  are  not  like  attachments  in  Chancery,  for  vile,  Sheriff 
want  of  an  anfvver,  which  are  only  as  attachments  of  procefs,  but  "l.s'n'op- 
are  writs  on  contempt,  in  nature  of  e:?ecutions,  and  fo  not  bail- 
able by  the  ftieriff. 

If  a  Tuatidamus  is  awarded  for  ele£ling  an  officer,  and  there  is  an  6  Mod.  15a. 
equality  of  votes,  fo  tha.t  the  electors  cannot  agree,  it  is  faid,  that  i  ^*'f* 
they  fliall  be  all  brought  up  as  in  contempt,  and  laid  by  the  heels, 
till  they  do  agree. 

[A  mandamus  was  dire£l:ed  to  the  two  bailiffs,  one  of  whom  Cafe  of  the 
was  for  obeying  the  writ,  but  the  other  would  not,  nor  join  in  5^^'^'  °^ 
the  return.     The  court  granted  an  attachment  againft,  both  ;  for  north  zStr. 
they  faid,  it  would  be  endlefs  to  try  in  all  cafes  which  was  in  the  808.  i  Bar- 
right,  and  it  would  be  always  ufed  for  a  handle  of  delay.]  nard.  B.  r. 

Wheie  a  writ  was  direftcd  to  the  mayor  and  jurats  of  Rye  to  admit  and  fwear  a  jnrat ;  and  the  mayor 
claimed  an  exclufive  right  to  the  nomination  of  him,  and  the  jurats  denied  any  fuch  right  in  the  mayor, 
in  that  they  couid  never  join  in  a  return,  it  was  confehted  to  try  the  light  in  a  feigned  iflue.  Rtx  v. 
Mayor,  &c.  of  Rye,  2  Burr.  798. 

(I )  What  fhall  be  faid  a  good  Return.. 

A  S  every  mandamus  iffues  upon  a  fuppofal  of  fome  breach  and  a  Salk.  432. 

•^*'  difobedience  of  the  law,  or  neglect  of  duty  in  the  perfon  to  ^'  ■"'   ^^' 

whom  it  is  direifted,  the  return  thereto  mufl  be  certain  to  every  vent.  ui.* 

refpe£l  (fl) ;  and  therefore  it  is  faid  not  to  be  fufficient  to  offer  [(d)  But 

fuch  matter  as  the  party  may  falfify  in  an  a£lion,  but  aJfo  fuch  «f'^'"5y  ^ 

.         ,,   *,^,',  '  ,         ,,  .1  r-a  certam  m- 

matter  mult  be  alleged,  that  the  court  may  be  able  to  judge  ot  it,  tent  in  ge- 

L 1  3  and 
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ncraijsaii  an<l  determine,  whether  the  party's  conducl  be  agreeable  to  law 
that  is  re-     or  not. 

quiuteneie, 

which  means,  what,  upon  a  fair  and  reafonable  conftru(Sion,  may  be  called  certain,  without  recurring  to 
fallible  tads,  which  do  not  appear.  If  the  return  be  certain  upon  the  face  of  it,  tkat  is  fuflicient,  and 
the  court  cannot  intend  fiids  inconfiflent  with  it,  for  tiie  puri>ofe  of  making  it  b-id-  If  prefumptions 
■  were  to  be  aliowed,  certainty  in  everv  particular  would  be  neceflary,  and  no  man  could  draw  a  valid  and 
fuffici;nt  return.  Befides,  prefumption  and  intendnaent,  as  far  as  they  ^o,  mult  be  in  favour  of  returns, 
pot  agaiuft  them.     P^r  Bulier,  J.    Dougl.  159.J 

Vent.  1 10.        Therefore,  if  to  a  Trjandamus  to  the  Lord  Prefident  and  Council  of 
The  King     ti^g  Marches^  to  admit  a  perfon  to  the  exercife  of  office  of  deputy- 
V.  c  ap  am.   ^^^.^^^.^^^^  j}^e  return  is,  that  nonfuit  tempore  receptionis  brev'is  dcputatus 
conjlitutus ;  this  is  naught;  for  if  he  were  made  his  deputy  be- 
fore, the  return  was  true  ;  unlefs  he  made  him  his  deputy  at  the 
very  inftant  of  the  receipt  of  the  writ. 
2  Sallc.436,       To  a  mandamus  to  admit  a  perfon  alderman,  the  party  may  return, 
p'-  "-'•  that  he  was  not  qualified,  or  that  he  was  not  ele6led  :  alfo,  feve- 

?zY4.^The  r^l  caufes  may  be  returned,  but  they  muft  be  confident  [a]  \  and 
Queen  V.  therefore  if  the,  return  admits  a  good  ele6lion,  and  afterwards 
iviayor,  &c.    ^voids  it  bv  the  matter  repugnant,  this  is  naueht. 

of  Norwich.  '  '     "  " 

\[a')  See  ace.  Wright  v.  Fawcett,  4  Burr.  2041.  Rex  v.  Churchwardens  of  Taunton  St.  James's, 
Ctiwp.  41  J.  Where  feveral  caufes  returned  to  a  mandamui  are  inconfiftciit,  the  whole  muft  be  quaflied, 
bccaule  the  court  cannot  know  which  to  believe,  and  it  u  an.objeftion  to  the  whole  return.  It  is  like  a 
declaration  in-which  two  inconfiftent  counts  ate  joined  ;  there,  the  plaintiff  cannot  have  judgment. 
But  where  a  return  conlifts  of  fcveral  independent  matters  not  inconfiftent  with  each  other,  fome  of  which 
are  good  at  law,  and  fome  bad,  the  court  may  quafh  the  return  as  to  fuch  as  are  bad,  and  put  the  pro- 
fecutor  to  plead  to  or  tiaverfe  the  reft.  Rex  v.  Mayor,  &c.  of  Cambridge,  2  Term  Rep.  456.  Rex 
V.  Mayor,  &c.  of  York,  5  Term  Rep.  66.     Rex  v.  Archbiftiop  of  York,  6  Term  Rep.  493. J 

6  Mod.  309.       A  mandamus  to  fwear  one  into  the  place  of  town-clerk  ;  the  re- 
See  Ld.        ^m-p  ^.gg^  ti^at  upon  the  eleftion  B.  had  eighteen  voices,  and  the 
ccq!""^'^'  P'lrty  who  fued  the  mandamus  but  feventeen  ;  and  that  they  fwore 
ill  B. :  it  was  held  a  bad  return,  being  argumentative,  when  it 
fhould  be  exprefs  and  dire£l,  that  he  was  not  chofeu. 
Raym.  153.        A  mandamus  was  granted  to  reftore  the  recorder  oi  Barnjiaphy 
dircdled  to  the  mayor  of  the  corporation  ;  and  he  returned,  quod 
non  conjlat  nobis  that  he  was  ever  eledted  ;  and  the  return  was  ad- 
judged infufficient,  and  reflitution  awarded. 
Sid.  209.  So,  where  to  a  mandamus  to  reftore  a  town-clerk,  it  was  re- 

Keb.  655.     turned,  that  he  nun^uam  deh'ito  modo  admij^us  fuit ;  it  was  held  a 
71  •  733-     ^^^  return,  being  a  negative  pregnant,  and  involving  matter  of 
law,  when  the  plain  fa£l  only  ftiould  be  returned,  fo  as  to  enable 
the  court  to  adjudge  upon  it,  and  the  party  to  bring  his  a£tion,  in 
cafe  it  were  falfe. 
Rex  V.  [So,  where  a  writ  of  mandamus^  to  certify  the  ele£lion  of  a  re- 

lviayor,&c.  colder,  ftalcd,  that  the  corporation,  being  duly  aflembled,  pro- 
5  Term'  ceeded  to  the  eledion  of  a  recorder;  a  return,  that  they  were 
Kep.  66.       riot  duly  afiembled  to  proceed  to  the  ele£lion  of  a  recorder,  was 

holden  bad,  as  being  a  negative  pregnant.] 
Carth.  170.        But  if  the  mandamus  ftiggeft,  that  he  was  deblte  eleclusy  a  return 
^T  '"^"  !k    q^iod  nonfuit  debite  eleElus  is  good,  becaufe  it  anfwers  the  fuggeftiorj 

433-  p'-  M-   "^  ^^^  ■^\\t, 

i  Mod.  n.  S.  P.     [2  Str.  1235.  S.P.     I  Show.  253*   S.  P.     Andr,  105.  S.  P.  on  a  manJeiuus  to 

xeftorc. 
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>eftote.  But  fee  z  Str.  89^.  and  Dougl.  ??,.  A  return  lo  a  manJanna  ftaiing  in  the  words  of  the 
writ,  tha*- the  profecutor  was  not  DULY  elected,  ail'OTjVri  J,  (j;?£/ /wcrr,  was  holden  to  be  bad.  Secus, 
perhaps,  if  it  had  been  not  duly  elected,  or  admitted,  cr  iwora.     Rex  v  Lyme  Regis,  Dougl.  79.1 

[If  a  writ  fet  forth  all  the   proceedings  of  the  election,  and  Rex  v, 
conclude,  •'  by  reafon  whereof  ^.  was  elected  j"  it  is  a  bad  re-  ^'^y""",  &c. 
turn  to  fay  "  that  he  was  not  elected :  the  defendant  fliould  tra-  ^  Te°rm* 
"  verfe  one  of  the  fafts  alleged.  Rep.  66. 

Where  an  amotion  is  returned,  the  return  muft  fet  out  all  the  Per  Lord 
neceflary  fa£ts  precifely,   to  {hev/  that  the  perfon  is  removed  in  a  ^'ansfi-id, 
legal  and  proper  manner,  and  for  a  legal  caufe.     It  is  not  fuffi-  "^"^ 

cient  to  fet  out  conclufions  only  ;  the  facts  themfelves  mult  be  fet 
cut  precifely,  that  the  court  may  be  able  to  judge  of  the  n-^atter. 
And  fo  it  is  as  to  the  cau/e  of  amotion  -,  that  mull  be  fet  out  in 
the  fu-ne  manner,  that  the  court  may  judge  of  it. 

Therefore,  where  to  a  mandatiius  to  veftore  J.  S.  to  the  place  Uld. 
of  common  councilman  of  Z/.,  the  defendants  returned  generally 
the  caufe  of  the  amotion  by  the  common  council,  who  were  in 
due  manner  met  and  allVmbled  ;  the  court  iield  tlie  return  to  be 
bad  ;  for  that  they  were  fo  duly  aifembled  was  a  conclufion  of 
law  ;  that  they  fliould  have  fet  out  the  facfts,  viz.  thilt  they  had  as 
a  felect  body  the  power  of  amotion  :  that  all  the  members  were 
fum.moned  by  regular  and  proper  notice :  and  that  J.  S.  himfelf 
w^as  alfo  regularly  fummoned  and  heard  in  his  defence. 

So,  if  the  amotion  were  by  a  part  of  a  coporation,  the  return  Rex  v. 
fliould  (hew  how  they  have  fuch  authority,  whether  by  charter  or  M^yT,  &c. 

r      •       •  r  I  r  •••'11  11  .        ot  D.)nca- 

preicnption  ;  for  as  the  power  or  amotion  is  by  the  general  law  in  {jjr,  say, 

the  whole  corporation  at  large,  it  fliould  appear  how  the  feledl  Rep.  37. 

part  is  entitled  to  it. 

But  the  power  of  amotion  being  generally  in  the  whole  cor-  Rex  v. 

poration,  it  is  obvious,  that  if  it  is  dated,  that  the  party  was  re-  LymcRegia-, 
111  11  1  •     •  n-  Dougl.  149. 

moved  by  the  corporate  body  at  large,  it  is  unneceaary  to  aver 

that  the  power  was  veiled  in  them. 

A  return  in  general  terms  is  bad  ;  as,  that  the  party  had  obfli-  Rex  v. 

nately  refufeil  to  obey  the  rules  and  orders  of  the  corporation,  ^'''^"'j. 

contrary  to  the  duty  of  his  office,  without  flating  what  the  rules  Oonciiier, 
and  orders  were.                                                                               2  Lfl-  Raym.  1 564. 

So,  a  return  of  removal  for  neglecSt  of  duty,  without  dating  Say.  Rep. 

the  particular  infl.ances  of  negled,  has  been  holden  to  be  bad.  37- 

On  a  niatidainiis  to  reftore  to  the  office  of  a  capital  burgefs,  if  Rex  v. 

the  return  Hate  the  ground  of  disfranchifement  to  have  been,  the  |';ni.- Regis, 

^      '='  .  ■  1-11  Doiif.l.  177. 

nonattendance  of  the  profecutor  at  a  meeting  to  which  he  was 
fummoned  for  the  election  of  a  capital  burgefs,  an  averment,  that 
ihe  right  of  fuch  election  is  in  the  capital  burgefles  being  the 
common  council,  does  not  aiTert  with  fufficient  certainty,  that  he 
had  a  right  to  concur  in  the  election,  and  ought  to  have  obeyed 
the  fummons,  becaufe,  confidently  with  fuch  an  averment,  he 
might  not  have  that  right,  it  not  appearing  thereby  that  all  the 
capital  burgefles  are  members  of  the  common  council. 

If  a  writ  be  direCled  to  a  corporation  by  a  wrong  name,  they  z  SaSb. 
may  return  this  fpccial  matter,  and  rely  upon  it  j  but  if  they  an-  454-S* 

L  1  4  i^vver 
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fwer  the  exigency  of  the  writ,  they  cannot  take  advantage  of  th« 
mifnomer. 
aS»]k.43T.  If  the  fuppofal  of  the  writ  be  falfe  In  not  truly  flating  the  con- 
ftitution  of  the  corporation,  it  will  not  be  fufBcient  for  the  return 
to  ftate  it  truly  j  the  defendants  muft  alfo  deny  the  fuppofal  of 
the  writ.] 

(K)    Of   traverfing  the  Return,  and   taking   Ifiue 

thereon. 

Vent.  III.    nrHE  party  to  the  return  of  a  mandamus  could  not  traverfe  nor 
Vs    *^*  interplead,  which  is  one  reafon  why  the  utmofl  certainty 

X  Str.  58.      was  required  in  fuch  return. 

I  Show.  335. 

Ld.  Raym.         But  now  by  the  9  ^nn.  c.  20.  reciting,  that  divers  perfons  had 
***•  illegally  intruded  themfelves  into,  and  taken  upon  them  to  execute, 

the  office  of  mayors,  bailiffs,  port-reeves,  and  other  offices  withiri 
cities,  towns  corporate,  boroughs,  and  places ;  and  the  great  dif- 
ficulty of  determining,  wht^re  the  office  was  annual,  the  right  to 
"  ■'  the  fame,  within  the  compafs  of  the  year,  or  where  it  was  not 
annual,  the  difficulty  of  determining  the  right,  before  the  perfons 
had  done  divers  a£ts  prejudicial  to  the  peace  and  order  of  fuch 
ciry,  ^c.  and  reciting  the  great  difficulty  perfons  illegally  turned 
our,  or  refufed  to  be  admitted,  lay  under,  and  the  dilatorinefs 
and  expence  attending  the  proceedings  on  writs  of  mandamus ;  it 
is  therefore  enacted,  "  That  as  often  as,  in  any  of  the  cafes  afore- 
*'  faid,  any  writ  of  mandamus  ffiall  iffiie  out  of  the  King's  Bench, 
*'  the  courts  of  feffions  of  counties  palatine,  or  out  of  any  the 
**  courts  of  thegr.-^nd  feffions  in  WrJeSf  and  a  return  {hall  be  made 
**  thereunto,  it  fhall  and  may  be  lawful  to  and  for  the  perfon  or 
**  perfons,  fuing  or  profecuting  fuch  writ  of  mandamus,  to  plead  to 
**  or  traverfe  all  or  any  the  material  facts  contained  within  the  faid 
**  return  ;  to  which  the  perfon  or  perfons  making  fuch  return  ffiall 
*♦  reply,  take  ilTue,  or  demur  ;  and  fuch  further  proceedings,  and 
*'  in  fuch  manner,  ffiall  be  had  therein,  for  the  determination  there- 
**  of,  as  might  have  been  had  if  the  perfon  or  perfons,  fuing  fuch 
*'  writ,  had  brought  his  or  their  action  on  the  cafe  for  a  falfe  re- 
"  turn  ;  and  if  any  iffiie  fhall  be  joined  on  fuch  proceeding?,  the 
*'  perfon  or  perfons  fuing  fuch  writ,  ffiall  and  may  try  the  fame 
"  in  fuch  place,  as  an  ilTue  joined  in  fuch  a£tion  on  the  cafe 
*'  ffiould  or  might  have  been  tried ;  and  in  cafe  a  verdid  fliall  be 
*  Where  «  found  for  the  perfon  or  perfons  fuing  *  fuch  writ,  or  judgment 
aai"rtcover  "  g'ven  for  him  or  them  on  demurrer,  or  by  nil  dicity  or  for  want 
co^iy-vide  "  of  a  replication  or  other  pleading,  he  or  they  ffiall  recover 
1 5.  of  this  if  his  and  their  damages  and  cofts,  in  fuch  manner  as  he  or  they 
"  might  have  done  in  fuch  action  on  the  cafe  as  aforefaid  ;  fuch 
"  colls  and  damages  to  be  levied  by  capias  ad  fatisfaciendutn,  fieri 
•'  faciast  or  elegity  and  a  peremptory  writ  of  mandamus  ffiall  be 
"  granted  without  delay,  for  him  or  them  for  whom  judgment 

"  fhall 
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*f  Ihall  be  given,  as  might  have  been,  if  fuch  return  had  been  *  By  §  -. 

?*  adjudged  infufHcient ;  and  in  cafe  judgment  (hall  be  given  for  *>^'^'srta- 

**  the  perfon  or  perfons  making  fuch  return  to  fuch  writ,  he  or  ftatu'tes  of 

**  thev  (hall  recover  his  or  their  cofts  of  fuit,  to  be  levied  in  man-  a.-nendmeht 

*:  ner'aforefaid  *."  T^'^^ff', 

are  extended 
to  proceedings  on  writs  of  mandamus.  If  in  a  proceeding  under  the  ftatutc,  no  damages  are  givea 

by  the  jur),  the  want  cf  it  cannot  be  fupplied  by  a  writ  of  inquiry  ;  but  in  fuch  cafe  the  party  may 
bring  an  aQion  for  a  {2]^  retuin  ;  for  the  aft  does  not  take  away  the  party's  right  to  bring  fuch  aftion, 
but  only  provides  that  in  cafe  damages  are  recovered,  by  virtue  of  that  i€t,  againft  the  perfuns  making 
the  return,  they  {hail  rot  be  liable  to  be  fued  in  any  other  aftlon,  fo-  making  fuch  return.  Stra.  lo^x. 
—There  are  many  cafec  to  which  the  i^atu^es  do  not  extend. — ia  all  thof* cafes  the  p roceedirgs  mutl 
te  according  to  the  caurfe  of  the  common  law. 


(L)  Of  the  Party's  Remedy  for  a  falfe  Return. 

T  is  clearly  agreed,  that  for  a  falfe  return  to  a  mandamus  zn  iiCo.  99. 
a£tion  on  the  cafe  lies;  as,   if  upon  a  mandamus  to  reftore  r!^^*^-^^*" 
T'  S.  to  his  place  of  burgefs  of  P.  the  mayor,  is'c.  return  a  good  [viii  lie  for 
caufe,  the  matter  of  vt'hich  is  falfe,  an  a<ttion  lies  for  the  falfe  a>//>rf^ 
ceturn. 


1 


z-en  in  a  re- 


turn, as  well  as  for  an  olUgatio  falji.     Dougl.  14.9.  j 

Alfo  it  hath  been  adjudged,  that  where  the  return  is  made  by  Carth.  171, 

feveral  perfons,  the  adlion  may  be  either  joint  againft  all,  or  feve-  p"^'  ^\^ 

ral,  bein^  founded  on  a  tort  or  injury  ;  as,  if  made  by  the  mayor  y.  piijting- 

and  aldermen,  the  atflion  may  be  brought  againft  the  mayor  only ;  ton,  Lord 

and  if  upon  evidence  it  appears,  that  he  voted  againft  the  retuin,  ^1^1°^ 

but  was  over-ruled  by  the  majority,  the  plaintiff  will  be  non-  6  Mod.  152. 

fuited  f.  S.  P. 

t  Where 
fereral  join  in  an  application  for  a  mandamus,  they  muft  all  join  in  tlie  adtion  for  a  falfe  return,     i  Ld>  - 
Raym.  125. 

[The  return  need  not  be  under  the  feal  of  the  corporation,  nor  Rex  v. 

need  the  mayor  fign  it ;  and  if  an  aflion  be  brought  againft  the  ^'^^^^  "^ 

mayor  for  a  falfe  return,  it  will  be  a  fufficient  evidence  againft  ,  Ld.Ravm. 

him,  that  the  vtcndamus  was  delivered  to  him,  and  has  fuch  a  re-  -ij-  ^"^1* 

turn,  unlefs  he  can  fhew  the  contrary.  ^'*  ^'  "9* 

In  an  action  for  a  falfe  return  the  plaintiff  fet  out,  that  he  was  Vaughan 

chofen  upon  the  firft  of  OEloher^  according  to  the  cuftom.     Upon  '•  ^'"*'- 
evidence  it  appeared,  that  the   cuftom  was  to  choofe  upon  the 
29th  of  September,  and  that  the  plaintiff  was  then  chofen  ;   and 
this  was  holden  fufficient  to  fupport  the  declaration ;  for  the  day 
in  the  declaration  is  but  form. 

In  an  adliou  for  a  falfe  return,  it  is  not  material  whether  the  Green  y. 

writ  iffued  properly  or  not.]  ^"P*"'  '  ^^' 

^      *        •'  -'  Raym.  iat>. 

Alfo,  if  the  matter  concerns  publick  government,  and  no  par-  Saik.  ^74. 
ticuiar  perfon  is  fo  far  interefted  as  to  maintain  an  adlion,  the  F^-  ^^• 
court  will  grant  an  information  againft  the  particular  perfons  5.?^  t'^xhe 
that  made  the  return  \.  return  muit 

be  filed  and  allowed  before  the  information  can  be  moved  for* 

[Clerical  raiftakes  in  returns  may  be  amended  after  thev  arc  Rex  v. 

filed.]  '  Lyme  Regis, 

•*  0OHgl.    135. 
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Raym.  216 
Skin.  670. 
pi.  8.  3.C 


Foot  V. 
Provvfe, 
aScr.697 


(M)  Of  awarding  a  peremptory  Mandamus. 

II  Co.  99.  T  F  the  return  be  infufficient,  or  falfified  In  an  {a)  a£lion  on  the 

iStr.  145.  1   ^^fg^  tjje  court  regularly  grants  a  (<J)  peremptory  viandawus, 

u)''i\\3x.  cither  to  admit (r),  reftore,  or  dilcharge,  is'c.  the  party,  as  the 

on  faifify-  cafc  requires. 

ing  the  re- 
turn, in  an  aiflion  on  the  cafe,  no  motion  Can  be  made  for  a  peremptory  ma'ijomut  till  four  days  are  pa!l 
after  the  retuin  cf  the  fcjica  ;  becau.l;  the  defendant  has  lo  long  to  muve  an  arieft  of  judgment,  a  Salk. 
43c,  .V5I.  {h)  Kot  to  be  granted  in  the  firll  inftance.  Skin.  669.  pi.  7.  (c)  But  it  is  faid,  that  if 
the  court  do«s  not  fee  caufe  of  rcflltutlon,  though  there  be  no  good  return  to  the  wrir,  yet  they  will 
not  grant  a  peremptory  ir.tir.damui.  -   7  Mod.  83,  84. 

2Sa!k.4^8.  But  the  action  which  falfifies  the  return,  is  to  he  brought  In 
P'-  'j^  \\^-  that  court  out  of  which  the  mandamus  IfTued  ;  and  therefore  where 
in  an  a£lion  on  ihe  cafe  in  C.  B.  for  a  falfe  return  to  a  mandamus, 
judgment  was  given  for  the  plaintilT  on  demurrer ;  yet  the  court  of 
B.  R.  refufed  to  grant  a  peremptory  mandamus;  becaufe  every 
mandamus  recites  the  fa£l  prout  nobis  conjlat  per  recordum^  which 
cannot  be  faid  in  this  cafe,  as  the  court  cannot  take  notice  of  the 
records  of  the  Common  Pleas. 

[The  judgment  of  the  Exchequer-chamber,  whereby  the  judg- 
ment of  B.  R.  pro  defendente  was  reverfed,  being  affirmed  in  parlia- 
ment, the  plaintiff  moved  for  a  peremptory  mandamus y  infifting, 
that  he  had  now  falfified  the  return,  and,  confequently,  fet  afide 
the  defendant's  excufe.  But  it  was  objetled,  that  no  peremptory 
mandamus  ought  to  go,  unlefs,  befides  the  reverfal  of  the  judg- 
ment given  for  the  defendant,  there  had  been  alfo  a  new  judgment 
given  for  the  plaintiff;  that  a  peremptory  mandamus  is  a  judicial 
writ,  and  muft  be  founded  upon  fome  judgment  eflablifliing  the 
right  of  the  party  who  applies  for  it :  P.C.  Philips  v.  Bury,  2  Salk. 
431.  Cro.  Ja.  206.  Teh.  74.  2  Ventr.  295.  P.  10  Ann.  Lidd  v. 
Rod,  Tr.  'J  Ann.  Hicks  v.  Sherburn,  i  Br.  P.C.  328.  But /if  r 
curiam-^-A  peremptory  mandamus  ought  to  go ;  for  this  is  not  a 
judicial  writ  founded  upon  the  record,  but  is  a  mandatory  writ, 
which  the  court  always  grant,  when  they  are  fatisfied  of  the  par- 
ty's right.  The  reverfal  of  our  judgment  is  a  declaration  by  the 
fuperior  court,  that  the  plaintiff  had  a  right;  and  there  is  no  occa- 
fion  for  any  new  judgment.  We  every  day  grant  peremptory 
mandaynufes  on  producing  xh^  pojlca,  which  ihews  a  formal  judg- 
ment is  not  neceflary.     A  peremptory  mandamus  was  awarded. 

But  a  peremptory  mandamus  is  not  grantable  pending  a  writ  of 
error. 

It  is  ena£led  by  ftat.  9  Ann.  c.  20.  §  2.  that  "  where  any  man. 
**  damus  fhall  iffue  to  admit  or  rcftore  any  burgeflcs,  ^f.,  and  a 
*'  return  fliall  be  made,  and  a  verdl£l  be  found  for  the  perfons 
*'  fulng  fuch  mandamus,  or  judgment  be  given  for  them,  a  pe- 
"  remptcry  mandamus  fhall  be  granted  without  delay,  as  if  fuch 
**  return  had  been  adjudged  infufFicient." 
Dean,  &c.  Since  this  flatute  a  mandamus  is  in  nature  of  nn  a(£llon,  fpecial 
^^Do"v^''it'    replications  and  plea4injjs  th'^rein  being  admitt';d,  and  cofts  given 


Ruding  V. 
Newel, 
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^antiamuiEf*  ^2^ 

tc  either  fide  that  prevails,  and  error  lies  upon  a  judgment  given  i  P.  Wmj. 

therein.     Yet  it  hath  been  folemnly  determined,  that  no  writ  of  34-S- 

error  will  lie  on  a  peremptory  ?«fl7;^<3W«j- ;  for  fuch  a  con{lruO:ion  c,.  c"  iStr- 

•would  entirely  defeat  the  end  of  the  ftatute,    and  prevent  the  536.  s.c. 

officer,  who  was  chofen  annually,  from  having;  any  fruit  of  the  *^''*i''^* 
J  *      -,  •'  a       J  5;;4.  s.c. 

tnatiaamUS.]  Fender  V. 

Herle,  3  Br.  P.  C.  178.    S.  P.   upon  the  authority  of  the  above  cafe  of  Dean,  Sec.  of  Dublin  Vv 
Powgatt. 


jSparriage  anD  SDt^orce. 


MARRIAGE  is  a  compacl  between  a  man  and  a  woman  for  the 
procreation  and  education  of  children  ;  and  feems  to  have 
been  inflituted  as  neceflary  to  the  very  being  of  fociety  ;  for,  with- 
out the  diftin£lion  of  families,  there  can  be  no  encouragement  to 
induftry,  or  any  foundation  for  the  care  of  acquiring  riches.     All 
well-ordered  focieties  have  therefore  guarded  the  marriage  rite  with 
religious  folemnities,  and  ordained  that  the  contraft  fhould  be  in- 
diflbluble  during  the  joint  lives  of  the  parties.  And  the  reafonof  this 
latter  provifion  is,  becaufe  children  graduallyfucceedingone  another, 
the  parents  have  hardly  done  with  the  care  of  their  education,  be- 
fore they  are  themfelves  unfit  for  a  fecond  marriage.     It  is  alfo 
fit,  that  marriages  (hould  continue  during  life,  that  the  mutual 
care  of  the  parents  may  be  employed  in  making  provifion  for  their 
children ;  and  that  the  love  and  refpedl  of  the  children  may  be 
returned  to  both  parents  without  diftra£lion  or  confufion.     Be- 
fides,  the  common  intereft  could  not  be  fo  well  provided  for,  if 
there  were  a  profpecl  that  the  marriage  was  any  otherwife  to  be 
determined  but  by  death  only ;  for  each  perfon  would  be  injuri- 
oufly  drawing  out  of  the  common  flock,  to  the  injury  of  their  joint 
concern,  and  to  the  prejudice  of  the  education  of  their  offspring: 
por  can  fuch  a  joint  intereft  be  well  and  commodioufly  carried  on 
without  a  mutual  friendfliip  and  endearment,  which  muft  be 
lefTened  and  deftroyed  by  the  profpeft,  that  the  contract  may  be 
determined  by  the  humour  of  either  party.     Hence  it  is,  that  for- 
nication and  all  other  lufts  are  unlawful,  becaufe  children  are  be- 
gotten without  any  care  or  preparation  for  their  education ;  and 
the  crime  of  adultery  receives  this  further  aggravation,  that  it  not 
only  entails  a  fpurious  race  on  the  hufband,  for  whom  he  is  under 
no  obligation  to  provide,  but  likewife  deftroys  that  peace   and 
mutual  endearment  which  ought  always  to  Tubfift  in  the  marriage 
ilate, 

[Some 
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[Some  ancient  nations  appear  to  have  been  more  fcnfible  of  th^ 
importance  of  marriage  inftitutions  than  we  are.  The  Spartans 
obliged  their  citizens  to  marry  by  penalties,  and  the  Romans  en- 
couraged theirs  by  t\\QJus  trintn  liberorum.  A  man,  who  had  no 
child,  was  entitled  by  the  Roman  law  only  to  one-half  of  any 
'  legacy  that  fliould  be  left  him,  that  is,  at  the  molt,  could  only  re- 
ceive one-half  of  the  teftator's  fortune.  With  us,  the  laws  hold 
out  no  temptation  to  marriage,  and  prudence  will,  in  general,  re- 
commend celibacy.] 

We  fhall  confider  what  is  enjoined  or  forbidden  with  refpe£l 
to  marriage  under  the  following  heads  : 

(A)  What   Perfons   may   marry,    and    particularly 

within  the  Levitical  Degrees. 

'/ 

(B)  Of  Efpoufals  and  Marriage  Contrads  :  And 
herein   of   the  Difference  between  Contrails  in 

prafeiitt  and  futuroy  and  the  Remedies  for  the 
Violation  thereof. 

(C)  Of  the  Solemnization  and  Ceremonies  requifite 
to  a  complete  Marriage  :  And  herein  of  the 
Offence  of  performing  the  Ceremony  without 
due  Authority  or  Licence. 

(D)  Of  Offences  againfl  the  Rights  of  Marriage : 
And  herein, 

1.  Of  the  Offence  of  a  forcible  Marriage. 

2.  Of  the  Offence  of  marrying  an  Infant  Female  under  the. 
Age  of  fixteen,  without  Confent  of  Guardian. 

3.  Of  the  Offence  of  procuring  an  improvident  Marriage; 
and  therein  of  Marriage-Brokage  Contracts  and  Agree- 
ments. 

(E)  Marriage  how  long  to  continue  :  And  herein  o£ 
the  feveral  Kinds  of  Divorces  ;  and  herein, 

I.  Of  Elopement. 

^.  Of  the  Offence  of  taking  away  a  Wife,  and  of  criminal 

Converfation. 

3.  Of  the  feveral  Kinds  of  Divorces; 

(A)  What 
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(A)  What  (a)  Perfons  may  marry,  and  particularly  W  AtwU 
within  the  Levitical  Degrees.  mayeon. 

traft  and  ir* 
termarrjT)  *»'</«  head  of  Infants.— Of  marriages  by  idiots  and  lunaticks,  vidt  head  of  Idiots  and  Lunatisks. 


[tT  is  ena^ed  by  26  G.  2.  ^.33.  §il.  that  "  all  marriages.  This  has 

■*•   •'  folemnized  by  licence,  where  either  of  the  parties,  not  being  ^""  ^''■ 

**  a  widow  or  widower,  fliall  be  under  the  age  of  21  years,  which  tompre- 

**  Ihall  be  had  Without  the  confent  of  the  father  of  fuch  of  the  par-  hend  the 

''  ties,  fo  under  a":e,  (if  then  living.)  firft  had  and  obtained,  or  if  ™"';'^8«  of 

*'  dead)  of  the  guardian  or  guardians  of  the  perfon  of  the  party  fo  perfons  un- 

''  under  age,  lawfully  appointed,  or  one  of  them*,  and  in  cafe  dertheagc 

"  there  fhall  be  no  fuch  guardian  or  jjuardians,  then  of  the  mo-  °  '^enty- 

o  o  '  one  vcATS* 

**  ther,  if  living  and  unmarried  ;  or,  if  there  fhall  be  no  mo-  Rex  v. 
**  ther  living  and  unmarried  ;  then  of  a  guardian  or  guardians  Hoonett, 
"  of   the   perfon    appointed    by    the    court   of   Chancery,    (hall  ^^  ""^^ 
**  be  abfolutely  null  and  void  to  all  intents  and  purpofes  what- 
**  foever." 

But,  by  §  12.  *'  in  cafe  atjy  guardian  or  mother  whofc  confent 
**  is  made  neceffary  as  aforefaid,  fhall  be  fion  compos  mentis,  or 
**  beyond  fea,  or  v/ithhold  his  or  her  confent  to  the  marriage  of 
*'  any  perfon,  fuch  perfon  defirous  to  marry  may  apply  by  peti- 
*'  tion  to  the  Lord  Chancellour,  who  may  proceed  upon  fuch  pe- 
"  tition  in  a  fummary  way ;  and  if  the  marriage  propofed  fhall 
**  on  examination  appear  to  be  proper,  he  fhall  judicially  declare 
**  the  fame  to  be  fo,  by  an  order  of  court,  and  fuch  order  fhall  be 
"  as  elFe£lual,  as  if  fuch  guardian  or  mother  had  confented." 

The  marriages  of  the  royal  family  being  excepted  from  the  fa* 
lutary  reftraints  of  this  a<St,  it  is  enabled  by  flat.  12  G.  3.  c.  ir. 
**  that  no  defcendant  of  the  body  of  King  George  the  fecond, 
**  male  or  female,  (other  than  the  ilTue  of  princefTcs  who  have 
"  married,  or  may  hereafter  marry,  into  foreign  families,)  fhall 
"  be  capable  of  contrafting  matrimony  without  the  previous 
**  confent  of  his  majefty,  his  heirs  or  fuccefTors,  fignified  under 
*'  the  great  feal,  and  declared  in  council,  (which  confent,  to 
*'  preferve  the  memory  thereof,  is  hereby  directed  to  be  fet  out 
**  in  the  licence  and  regifter  of  fuch  marriage,  and  to  be  entered 
*'  in  the  books  of  the  privy  council)*,  and  that  every  marriage, 
*'  or  matrimonial  contraift,  of  any  fuch  defcendant,  without  fuch 
**  eonfeut  firft  had  and  obtained,  fhall  be  null  and  void  to  all 
**  intents  and  purpofes  whatfoever." 

**  Provided,  that  in  cafe  any  fuch  defcendant,  being  above  the  §  2. 
*'  age  of  twenty-five  years,  (hall  periift  in  his  or  her  refolution  to 
"  contra£l:  a  marriage  difapproved  of,  or  difTented  from,  by  the 
**  king,  his  heirs  or  fuccefTors  5  that  then  fuch  defcendant,  giving 
**  notice  to  the  king's  privy  council,  which  notice  is  hereby  di- 
**  re£led  to  be  entered  in  the  books  thereof,  may,  at  any  time  from 
"  the  expiration  of  twelve  calendar  months  after  fuch  notice  given 
ff  to  the  privy  council  as  aforefaid,  contract  fuch  marriage  -,  and 

*•  his 
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**  Iiis  or  her  marriage  with  the  perfon  before  propofed,  and  re- 

"  jelled,  may  be  duly  folemnized  without  the  previous  confent 

**  of  his  majefty,  his  heirs  or  fuccefTors  ;  and  fuch  marriage  (hall 

*'  be  good,  as  if  this  a£l  had  never  been  made,  unlefs  both  houfes 

*'  of  parliament  fliall,  before  the  expiration   of  the   faid  tw^elve 

*'  months,  exprefsly  declare  their  difapprobation  of  fuch  intended 

♦<  marriage."] 

(j)  For  the        By  the  ftatute  of   (a)  32  if.  8.  f.  38*    it  is  enabled,  "  That 

general  ex-    <c  ^q  refcrvation  or  prohibition  (God's  law  except)  fhall  trouble 

thiritatute     "  ^^  impeach  any  marriage  without  the  (b)  Levitical  degrees  ;  and 

Vide  Co. Liu  **  that  no  perfon,  of  what  eflate,   degree,  or  condition  foever  he 

24-  235-       «'  be,  fliall  be  admitted  to  any  of  the  fpiritual  courts  within  the 

4.  Hob.  iSn  "  king's  realm,  or  any  of  his  grace's  other  lands  and  dominions^ 

(I))  But  the    "  to  any  procefs,  plea,  or  allegation  contrary  to  the  ftatute." 

itatute  does 

not  reitrain  the  ecclcfiaftical  courts  from  divorces  upon  other  accounts  j  as,  upon  the  account  of  Infuf- 

£ciency,  adultery,  pre-contrai£l,  &c.     Vaugh.  206,  &c. 

Vaugh.2c6,  Since  this  ftatute,  it  hath  been  clearly  agreed,  that  if  the  fpi-* 
*''•  ritual  courts  proceed  to  impeach  or  diffblve  a  marriage  out  of  the 

Levitical  degrees,  that  then  the  temporal  courts  are  to  prohibit 
them  ;  for  by  that  ftatute  all  marriages,  that  are  out  of  thofe  de- 
grees, are  declared  to  be  good  and  lawful;  and  therefore,  if  the 
fpiritual  court  moleft  perfons  in  doing  that  which  is  declared  law- 
ful to  be  done  by  the  ftatutes  of  the  realm,  they  are  by  the  tem- 
poral courts  to  be  prohibited,  becaufe  they  exceed  their  jurifdic- 
tion,  thus  bounded  by  the  temporal  law  •,  but  where  the  law  has 
not  bounded  them,  their  jurifdiction  ftill  continues  ;  and  therefore 
within  the  Levitical  degrees  they  are  ftill  judges  of  inceft. 
Iftoll.  Abr.         We  muft  likewife  obferve,  t;hat  if  a  perfon  marry  his  coufin 
340-  357'     witliin  the  Levitical  degrees,  yet  they  continue  huiband  and  wife, 
;j2o.    '      '  till  a  fentence  of  divorce  be  pronounced. 

The  degrees  prohibited  by  the  Levitical  law,  are  fuch  as  are  faid 
to  be  againft  the  law  of  nature,  and  fuch  as  are  againft  the  divine 
pofitive  law. 
Grot,  de  Thofe  againft  the  law  of  nature,  are  all  marriages  between  the 

Jute,  lib.  2.  afcending  and  defcending  line  in  hifmitum;  and  this  is  faid  to  be 
22  1. 242.  contrary  to  the  law  of  nature,  becaufe  it  tends  to  the  deftrucTtion 
&c.  of  the  natural  will  of  the  Creator,  which  defigned  the  prefervation 

^  and  continuance  of  fuch  inhabitants  of  the  world  as  he  originally 

created  ;  and  all  acts  of  men  that  tend  to  the  deftru£lion  of  fuch 
fpeciesy  as  murder  of  an  innocent  perfon,  are  faid  to  be  againft  the 
law  of  nature ;  and  therefore  inceft,  between  the  afcending  and 
defcending  line,  is  contrary  to  the  law  of  nature  ;  for  the  mother 
would  never  have  preferved  and  educated  the  female  iffiie,  if  it  had 
been  admitted  to  the  father  to  have  had  accefs  to  them  -,  and  fa- 
thers would  never  have  educated  and  preferved  their  male  iflue,  if 
they  might  have  afcended  the  bed  of  their  mothers.  There  is 
alfo  another  reafon  why  this  is  called  unnatural,  and  that  is,  be- 
caufe it  deftroys  the  natural  duties  between  parents  and  children; 
for  the  parent  could  never  preferve  or  maintain  that  authority  that 
is  necefl»ry  for  the  education  and  government  of  his  child  j  nor 

the 
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the  child  that  reverence  that  is  due  to  the  parent  in  order  to  be 
educated  and  governed,  if  fuch  indecent  familiarities  were  admit- 
ted. There  likewife  feems  to  be  a  natural  reafon  againft  this,  or 
any  near  intercourfe  between  collaterals,  which  is  drawn  from  that 
which  is  obferved  in  biute  creatures,  viz.  that  it  is  neceflary  to 
ci*"ofs  the  ftrain,  in  order  to  continue  the. /pedes.  It  may  be,  that 
there  being  the  fame  tone  and  figure  in  the  blood,  and  a  fimilar 
conformation  of  veflels,  the  circulation  of  it  becomes  torpid  and 
inadlive  ^  whereas  a  new  mixture  of  others  of  the  fame  kind, 
where  there  is  a  different  figure  and  motion  of  the  blood 
and  fpirits,  may  add  a  new  vigour  and  abiUty  to  the  animal 
ceconomy. 

Thofe  prohibited  by  the  poiitlve  divine  law,  are  all  collaterals  Vaugh.  22^. 
to  the  third  degree  >  and  though  this  be  not  contrary  to  the  law  of  t'^^'"'  ^^"""^ 
nature,  yet  it  feems  eftabliflied  on  very  ftrong  reafons  •,  for  if  a  that  "\'hc 
concourfe  bct^veen  brothers  and  fillers  might  be  allowed,  or  their  "natural 
marrir.ges  be  tolerated,  the  necelFity  there  is  that  they  fliould  be  \\  '■«^'o"> 
educated  together,  and  the  frequent  opportunities  they  have  with  «  7\JJ^m' 
each   other,  would  fill  every  family   with  lewdnefs,  and  create  "  certain 
heart-burnings  and  uuextlnguifijable  jealoufies  between  brothers  )*  ^'^^f^V 
and  fillers,  where  the  family  was  numerous  •,  and  it  would  confine  «  ed  by  the 
every   family  to  itfelf,  and  liinder  the  propagating  common  love  "cluiiaws, 
and  charitv  amonsT  mankindv  becaufe  there  would  be  a  dancer  of  \\  T^  ^°T 

,  .  ^,.  -'  -  .'.,.-  T   1  ,  ,°  demned 

taking  a  wire  out  or  any  tamiiy,  it  women  were  liable  to  be  cor-  <«  by  the 
rupted  by  fuch  vicious  freedoms.     This   prohibition  is   likewife  "moraifen- 
carried  to  uncles  and  aunts,  nephews  and  nieces  v  becaufe  upon  ,'  ^'^"^entsof 
the  death  of  the  father  and  mother  they  come  into  the  education  "  tions,  is 
of  children /5<;jj>rt/v?//«;«;  and,  by  confequence,  it  was  neceflary  "derived 
to  propagate  the  fame  reverence  of  blood  in  fuch  near  degrees,  !«  J,°^,, 
that  tlic  u!icle  might  have  the  fame  regard  and  command  as  a  fa-  "  care  to 
ther,  and  a  niece  the  flime  duty  as  a  daughter;  it  was  alfo  necef-  "  prefervs 
farv,  in  order  to  perfecl  the  union  of  marriage,  that  the  hufband  «  ^!1'L° 

.»'i  __  o'  •' manners; 

Ihould  take  the  wife's  relations  in  the  fame  degree,  to  be  the  fame  "  while  they 
3s  his  own  without  diftindlion,  and  io  \nce  verfa;  for  if  they  are  to  "  refl-i^. 
be  the  fame  perfon  as  was  intended  by  the  law  of  God ^  they  can  ,<  commence 
have  no  dill'erence  in  relations;  and,  by  confequence,  the  prohi-  "  of  bve 
bition  touching  ic.)  affinity  mull  be  carried  as  far  as  the  piohibi-  "  wer^^^-- 

,  .        "  ^    i  .    :'  ^  "  thoriled 

tion  touching  conianguinity.  «  between 

'  the  neareft  relations,  the  fi.quent  opportunitit  s  of  Intitriate  convctfation,  efpecially  during  early  vouth, 
'<  would  introduce  an  univerfai  dilibluteiicls  ana  corruption.  Eat  as  tlie  cud  rnsoi  countries  vary  con- 
'*  fiderably,  and  open  an  intercourfe,  more  or  lefs  leftrained,  between  different  families,  or  between  the 
"  fevi  ral  membrirs  of  the  fame  famiiy,  (o  we  find,  that  the  moral  precept,  varying  with  its  caufe,  is 
"  ful'ceptible,  witliout  any  inconvenience,  of  very  different  latitude  in  t!:s  feveral  ages  and  nations  of  the 
•'  world.  The  extreme  delicacy  of  the  decks  permitted  no  convcrfe  between  pcrfons  of  the  two  fexe?, 
♦'  except  where  they  lived  under  th?  fjme  roof;  and  even  the  apartments  of  a  ftep-mother,  and  her 
*'  daughters,  v.-eie  almolt  as  much  (hut  up  agalnll  vifit;  from  the  huiband's  fons,  as  againfl  thofe  from 
*'  any  ftrai  gers  or  mote  reinote  relations.  Hence,  in  that  nation,  it  was  lawful  for  a  msn  to  marry, 
*'  not  only  his  niece,  but  his  half-(ii>cr  ;  a  Ub:ny  unknown  to  the  Romans,  and  other  HAtinns,  where 
"  a  more  open  intercourfe  was  anthorifed  bet\^'een  th'  fexes."  Hift  vol.4.  110.]  \^a)  According  to 
the  text  xviii.  Levi:,  ver.  16.  1'h:  iiakeJritfs  of  thy  hrJkcr^s  wlfejjjjh  tljcu  not  uKCtiver,it  is  ihy  b'Uhtri 

The   law   in  Leviticus y   r<7/).  xviii.  ver.  6.  is,    That  none  of  you 

Jfjall  apprqaih  to  any  that  is  fiear  of  kin,   to   uncover  their   nakeduefs ; 

which  words  being  general,  muH  be  underftood  and  expounded 
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by  the  examples  from  the  6th  to  the  20th  verfe ;  among  which 
we  find  many  prohibitions  to  Collaterals  in  the  third  degree,  both 
in  affinity  and  consanguinity  ;  but  there   is  no  example  of  colla- 
terals in  the  fourth  degree,  either  in  affinity  oi:  confangulhity  •,  and 
therefore  the  lav/  of  marriage  opens  to  relations  in  the  fourth 
ScIden.Us.    degree;    and   the  Tewifh   lawyers,   in   computing  their  degrees, 
Hebraica,      computed  them  according  to  the  natural  order  of  things ;  that  is, 
I-  t-  4'   £j.Qri^  the  prcpofttus  up  to  the  common  (lock,  and  fo  dovvii  to  the 
other  relatiortS ;  which  is  the  fair  and  natural  order  of  coniputing 
proximity ;  and  in  this  oirder  of  computation,  coufm-gerrlians  are 
held  to  be  of  the  foutth  deglxe,  and  to  have  liberty  to  inarry. 
Vaugh.  This  likewifc  was  the  ancient  fenfe  of  the  Chriftian  churchi 

**'^*  and  eveti  of  the  church  of  Rome  in  the  lime  of  Popis   Gregory  ; 

for  in  writing  to  Aujim  Bifhop  of  Canterbury  he  fays.  In  qtiartd 
gtmeratvjfie  coittra'cfa  matr'uhonia  ir/tmrne folveretitur ;  but  afterwards, 
when  they  found  that  difpenfations  for  inceftuous  marriages 
.  brought  great  profit  to  the  chUrch  of  Romey  and  knowing  it  had 
cbtiined  univerfally  in  the  Chriftian  church,  that  it  was  lawful  to 
marry  in  the  fourth  degree.  Pope  Alexander  II.  began  a  new  com- 
'  putation  of  degrees ;  and  he  faid,  that  the  fecular  computation, 

which  was  the  computation  of  the  civil  law,  waS  not  properly 
adapted  to  the  decifions  touching  Inceftuous  marriages;  but  they 
ought  to  compute  up  to  the  common  ftock,  where  the  relatiori 
joined,  becaufe  there  the  blood  was  connected  ;  and  therefore 
they  computed  the  degrees  according  to  tlie  diftance  of  the  perfort 
remoteft  from  the  common  ftock ;  for  according  as  the  remoteft 
was  diftant  from  the  common  ftock,  fo  they  computed  the  relatiori 
between  the  parties ;  fo  that  the  firft  coufins  that  are  in  the  fourth 
degree,  by  the  received  computation  in  the  Mofaick  and  civil  law, 
v/ere  now  by  the  canonical  computation  thrown  into  the  fecond 
degree ;  and  by  this  alteration  of  the  computation  of  degrees^ 
they  forbad  not  only  firft  coufins  but  fecond  and  third  coufins  to 
:narrv,  unlefs  they  obtained  difpenfations; 

The  intention  of  the  ftatute  above  mentioned  was  to  rcftore 
everv  thing  according  to  the  prohibition  exprefled  in  the  law  of 
God ;  and  plainly,  the  Levitical  computation  of  degrees  vtas  In  the 
manner  they  computed  in  the  civil  law;  and  agreeably  hereunto 
liath  been  the  refolutlon  in  our  law. 
Vausn.  Hence  it  hath  been  adjudged,  that  the  marriage  of  two  fiflers, 

one  after  the  other,  was  inceftuous,  being  in  the  fecond  degree  3 
although  it  was  obje<Sl:ed,  that  the  verfe  in  xvili  Levit.  being,  thoXi 
fhah  not  take  a  ivife  to  herjijler  to  vex  her,  &c.  the  prob.ibition  re- 
lating to  polygamv,  to  jealoufy  and  vexing,  the  reafon  thereof 
ceal'ed  with  the  death  of  the  firft  wife;  in  the  fame  manner  as  if 
.iilofes  had  faid,  tb.ou  ffialt  not  take  a  wife  to  her  fifter  to  vex  her, 
befides  the  other  in  her  lifetime.  But  herein  the  court  held,  that 
though  the  vexing,  in  one  part  of  the  text,  related  to  the  life  of  the 
wife,  yet  by  another  part  it  is  made  unlawful  for  ever;  and  that 
from  thefe  words,  None  of  youjimll  approach  to  any  that  is  near  of 
iln  to  hinjy  to  uncover  their  nahednefs  s  which  makes  the  nearnefs 
of  khi  the  chief  caufe  of  the  prohibition,  and  is  the  reafon  that  runs 

1 1  through 
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through  the  whole  chapter ;  and  that  therefore  the  vexing  refers 
only  to  the  life  of  the  wife,  but  the  iiiccfluous  copulation  is  the 
fame  after  her  death,  the  nearnefs  of  kin  ftill  continuing. 

So,  it  hath  been  refolved,  tliat  marrying  the  lifter's  daughter  is  Raym.  464.. 
inceftuous,  being  in  the  third  degree.  ,,  ^    Watkinion 

°  °  V.  Mergatron.  a  Jon.  191,  S.  C. 

So,  it  hath  been  refolved  in  variety  of  books  and  cnfes,  that  the  Moor,  907. 
marriage  with  the  wife's  fider's  d.iughter  was  inceftuous,  being  C^^^- ^"z- 
likewife  in  the  third  degree  ;  and  the  degree  of  athnity  being  the  ^Leon.  j6. 
fame  with  that  of  confanguinity.  s.  c. 

Man's  cafe. 
aLev.2i4.  3  Keb.  65o.  Hob.  181.  Nov,  29.  Sid  434  aJon.iiS.  a  Show.  70.  5  Mod.  448. 
3  Lev.  364.     zLucw.  io'5. 

But  upon  a  prohibition,  for  proceeding  againft  a  perfon  in  the  Vaugh.206. 
eccleliaftical  court  who  h;id  married  the  widow  and  rellcl  of  his  r^^^"'•9• 
great  uncle,  it  was  adjudged,  that  fuch  marriage,  being  in  the  ux.  v. Dt. 
fourth   degree,   was   out   of   the   Levitical   law,    and    therefore  Burweii. 
lawful. 

On  a  motion  for  a  prohibition  to  the  court  of  the  Bilhop  oi  Excn,  Mich. 
for  prefenting  J.  S.  for  inceft,  who  had  married  the  daughter  of  3°  Car.  2. 
his  brother  of  the  half  blood  ;  it  was  refolved,  that  no  prohibition  Oxhenham 
(hould  go  ;  for  the  court  faid,  though  the  brothers  were  not  of  the  &  ux.  v. 
whole  blood,  yet  were  they  brothers,  and  therefore  the  marriage  G^y«« 
inceftuous;  they   agreed,  that  if  the  father  marries  the  mother, 
and  the  fon  the  daughter,  this  was  lawful  enough  ;  and  North  cited 
the  cafe  of  the  Earl  of  AlaTJcheJier,  who  had  married  his  great  aunt's 
huftjand's  fecond  wife  ;  and  this  was  held  by  divines  and  civilians 
a  good  marriage,  for  affinis  mei  ajfiiiis  non  eji  m'lhi  affitus. 

On  a  motion  for  .a  prohibition,  for  proceeding  againft  a  perfon  cMod.  iGi* 
in  the  ecclefiaftical  court,  who  had  married  his  fifter's  baftard  !^^'"^  *' 
daughter  ;  it  was  urged  for  the  prohibition,  that  though  the  Levi-  comb.-ce, 
tical  law  forbids  a  man  to  approach  to  any  near  of  kin  to  uncover  S.  c. 
their  nakednefs,  yet  that  this  cannot  be  intended  of  a  baftard,  be-  [Com.  Rep. 
caufe  he  is  of  kin  to  no  perfon  whatfoever  («),  Is'c.  but  the  court  iLd-Raym, 
inclined  not  to  grant  a  prohibition.  68.  s.  c. 

^  ^  (a)  This 

objeftion  of  being  «tt//.Bs^/i.v),  and  therefore  having  ;io  confangu'nity,  muft  be  underflood  only  as  to 
civil  purpofts,  and  is  to  be  confined  chiefly  to  inheiica.ices,  i  Teim  Rep.  lOf.  for  there  is  a  relation  as 
to  moral  purpol'es  \  and  hence  a  baltard  cannot  mar;  y  his  own  mother,  or  baftard  lifter.    3  Salk.  66-^ 


(B)    Of  Efpoufals    and    Marriage  Contrads :  And 
herein   of  the  Difference  between    Contracfls  in 
prafenti  and  futuro^    and  the  Remedies  for  the 
Violation  thereof. 

^JVinburne  defines  efpoufals  in  this  mznr.CTy  Jpon/a/ia  fufit  muiua  Swlnb.  of 
**^   reprcmijfio  miptiarum  rite  inter  eos^  quihus  jure  Ucet^faEla  ;  which  7  P^**"*'* 
comprehends,  i^.  That  this  promife  muft  be  mutual;  2<//y,  That 
it  muft  be  done  rite^  or  duly ;  ^dly^  That  it  muft  be  entered  into 
by  them  who  may  lawfully  marrv. 
Vol.  IV.  M  m  Such 
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Such  contra(!ts  are  divided  into  contradls  ift  prajent'iy  and  coii- 
traifts  infuturo. 
Swinb.  74.  A  contra<5l  /«  pr^fent'i^  ox  per  verba  in  prafentiy  as,  I  marry  you^ 

aSalk.438.  y^j^  ^^j^  I  are  vian  and  luife^  &c.,  is  by  tlie  civil  law  efteemed  ipfum 
6  Mod.  155.  niatrinwtiium^  and  amounts  to  an  a6lual  marriage  ;  which  the  very 
{a)  Alfo  a  parties  themfclves  caiuiot  difTolve  by  releafe,  or  other  mutual 
ma  rn  age  in  agreement;  it  being  as  niucli  a  marriage  in  the  fight  of  God,  as  if 
putation.is  it  had  bceti  ifi facie  ecclefidp,  with  tliis  difference,  that  if  they  cohabit 
held  goud  in  before  marriage /;/y^/<r/V  ecclcfuz^  they  arc  for  that  punifliable  by 
tie  temporal  ecclefiaflical  ceufurcs  ;  and  if,  after  fuch  contratl:,  cither  of  tli£m 

courts ;  but  •  1  1  r  • 

when  the       lics  with  another,  fuch  offender  fnall  be  punifhed  as  an  adulterer, 

validity  of 

the  marriage  fliali  be  tried  in  the  fpiritual  courts,  and  not  by  verdliH',  -vide  tit.  Baftardy.  ki  debt  on  a 
bond,  the  defendant  pleaded  nc  unque-,  accouptc  in  Jojal  matrimony  ;  plaintirt'  demurred,  and  had  judg- 
ment ;  for  it  alters  the  trial ;  for  iiiftead  of  trying  ^<r  ^fijs,  it  puts  the  trial  on  a  certificate  from  the  Or- 
dinary. Secondly,  It  admi'.s  a  marriage,  but  d.-iiies  the  legality  of  it  ;  whereas  a  marriage  de  faElo  'w 
fufficient,  and  whether  Icyal  or  not  loyal,  is  no  w.iys  material.  2  Salk-  437-  pi.  2.  So,  in  an  aH'ault 
and  battery  by  baron  and  leme,  the  defendant  plea.ied  v.-  iin^ua  accr.uflc  in  loyal  matrimony ;  and  on  de- 
murrer, the  plea  was  held  naught.  Coti.b  473.  So,  in  trefpjfs  for  taking  his  wife,  and  ;he  like  plea, 
which  uas  held  naught.  Comb.  131.  fin  genera',  Curnmon  rcputati)n,  and  cohabitation  as  man 
and  wife,  or  the  acknowledgment  of  the  (aities,  may  be  admitted  as  evidence  of  marriage  in  the  tem- 
poral courts.  Comb.  202.  Cowp.  2  ■2..  n  Bl.  Rep.  877.  Efpin.  Ni.  I*r.  Caf.  213.  A  jury  alfo 
are  the  proper  judges  of  the  fa6l  of  a  marri  i^e  denied  by  an  anfwer  in  Chancery,  and  alwa  s  lean  to 
fuppoit  the  projf  of  it,  in  favour  of  ajult  crcaiior,  fuing  for  a  debt  contraifled  during  cohabitation, 
a  Vez.  270.  And  it  is  for  the  mofl  pate  incumbent  on  tliofe  who  would  impeach  a  leputed  mariiage, 
to  fliew  wherein  its  iriegularity  confiits.'    Eurr.  Sec.  Ca.  232.      i  Salk.  1 19.  J 

Swinb.  §10,  A  contradl  infuturo,  as,  1  nvill  marry  youy  &c.,  may  be  enforced 
II.  This     jj^  j.]^g  fpiritual  court,  but  fuch  contra6l  either  party  may  releafe  : 

lemeoy  is  .^.,  ^        ^  ^  , 

taken  away    alfo,  if  either  party  marry  anotiicr  pevfon,  fuch  fecond  marriage 

by  26  G.  2.  diflblves  the  contract, 
c  33.  §13. 

Leon.  147.         But  it  hath  been  refolved,  that  an  a6lion  will  He  at  common  law 

'  Ci'o'     ^^"^  ^^^^  violation  of  fuch  an  c:tecutory  contract  per  verba  de  future, 

Eliz.  79.'     for  the  temporallofs  to  tlie  party  ;  and  though  the  party  hatha 

Styi.  295.      remedy  in  the  fpiritual  court.     But  it  feems,  that  by  bringing  an 

Dkki'n^n^    a£lion  at  common  law,  and  that  appearing  on  record,  the  remedy 

v.Holecroft,  in  the  fpiritual  court  is  a6lually  releafed  ;  for  now  in  lieu  of  a  per- 

Salk.  24.      formance  of  the  contrad:  he  fliall  recover  damages  :  alfo,  the  de- 

s  Mod.  411.  f-ri<^3rit:  (hewing,  that  he  hath  been  fued  for  the  fame  matter  in 

6  Mod.  172.  the  fpiritual  court,  and  producing  a  fentence  againft  the  plaintiff, 

Salk.  120.     the  plaintiff,  notwithftanding  any  proof  of  his,  will  be  nonfuit ; 

zStra.oqS.   becaufe  the  fpiritual  court   were  the  proper  judges,  whether  it 

were  a  precontra£l:  or  not. 
Carth. 467.        Such  promifes  are  good,  though  the  time  of  marriage  be  not 

agreed  on  \  but  in  fuch  cafe  it  is  neceffary,  to  entitle  the  party  to 

his  adion,  to  allege  that  he  offered  to  m.arry  her,  and  that  flic 

refufed. 
Carth.  467.  In  an  adllon  againft  hufband  and  wife,  the  plamtiff  declared, 
^'e  ^''^  C  *^^'  ^^  promifed  to  marry  the  defendant's  wife,  while  fole,  and 
Harrifon  V."  that  fhc  the  fame  time  promifed  to  take  him  for  her  hufband  j  and 
Cage&ux.  averred,  that  he  tendered  himfelf,  and  that  flie  refufed,  ksfc.  It 
I  Salic  W^'  ^^^^  objedled,  that  marriage  was  no  advancement  to  a  man,  though 
pi.  a.  s.  V,  it  was  to  a  woman  -,  alfo,  that  no  time  was  laid  when  this  agree- 

meiit 


(?5arn'age  anti  33it)orce.  531 

ment  was  to  have  been  executed  :  but  the  court  over-ruled  both  and  the  d;r. 
objedions.  ^  ,  tindi^nas 

•^  to  vvhsther  a  man  or  a  woman  exploded. 

This  a£Hon  muft  be  founded  on  reciprocal  promifes  ;  and  there-  Saik.  24. 
fore,  if  the  promife  be  on  one  fide  only,  it  does  not  bind,  being  P'**^* 
only  nudum  pacliim. 

But  if  a  man  of  full  ^ge  and  a  female  of  fifteen  promife  to  in-  Trin.  5  & 
termarrv,  and  afterwards  the  man  marries  another,  an  aclion  lies  ^^-''"•^' 
againft  him  \  for  though  fuch  promife  may  be  faid  to  be  voidable,  Ward, 
as  to  the  infant,  yet  it  (liiill  be  bindinrj  on  the  perfon  of  full  age,  2  Stra.  850. 
who  fiiall  be  prefumed  to    have   a£led   with  fufiicient  cautiou;  V^'    . 

1  r  r         <•  •  til        tiarnard. 

otherwife  this  privilege  allowed  infants,  of  relcmdiug  and  break-  k.  d.  109. 
ing  through  their  contracls,  which  was  intended  as  an  advantage  Fitzgib. 
to  them,  might  turn  greatly  to  their  prejudice.  -  Atk.  -506. 

\l  A.  contra£ls  himfelf  to  B.^  and  after  marries  C,  and  B,  fues  Moor,  169. 
A.  upon  this  contract  in  the  fpiritual  court,  and  there  fentence  is  s*^q'^|j'j 
given,  that  A.  (hall  marry  and  cohabit  with  B.^  which  he  does  ac-  j',.  s.  c.  * 
cordingly  ;   they   are    baron    and    feme  («),  without  any   divorce  citeJ,  and 
between  A.  and  C,  for  the  marriage  of  A.  and  C.  was  a  mere  ^"Ji^j^^^, 
nullity*.  &f  wy.e 

Salic.  120.  pi.  I.  121.  {a)  But  if  a  woman  m^eth  a  contra£l  of  matrimony  with  "J  S  ,  and  then 
mairieth  with  y.  D„  who  is  feifed  of  la. ids  and  dieth,  (he  fhall  have  dower  of  his  lands  ;  beciufe  fuch 

marridge  was  not  void,  but  void.,bie  only,  by  reafon  of  the  precontradl.     Moor,  226.     Perk.  34, 

•  But  now  vide  26  Geo.  2.  t.  3  5. 

It  hath  been  held,  that  the  claufe  in  the  ftatute  of  frauds  and  a  Lev.  65. 
perjuries,  29  Car.  2.  f.  3.  §4.  relating  to  marriage-agreements,   j"^^'','"*^^ 
extends  as  well  to  a  promife  to  marry,  as  to  the  payment  of  mar-  feems  cont. 
riaee-portions.  &Stra.  34. 

°     ^  Ld.  Raym. 

3S7.  2  Eq.  Caf.  Abr.  24.8.  areexprefily  To.  A  promife  to  marry  another,  if  broken,  where  tlae  pro- 
mifes are  mutual,  and  the  parties  might  legally  contraft,  fubjefl?  the  perfon,  breaking  fuch  promife,  to 
an  adion  for  damages,  notwithllanditig  the  llatute  :  for  fuch  adtions  are  every  day  maintained. 


(C)  Of  the  Solemnization  and  Ceremonies  requifite 
to  a  complete  Marriage  :  And  herein  of  the 
Offence  of  performing  the  Ceremony  without 
due  Authority  or  Licence. 

"IN  order  to  make  the  marriage  complete,  fo  as  to  entitle  the  wife  Roll.  Abr. 

•*    to  dower,  the  iflue  to  inherit,  ^V.,  the  fame  muft  be  celebrated  3 57-  ^'"^^* 

in  {J})  facie  ecclefia;  and  therefore  the  private  contrail,  without  the  the  io>aity 

prieft's  bleffing,  makes  no  marriage ;  though  fuch  contract  may  be  ofmarriage, 

r  J    •       ,1        r    •    •         1  ^  and  of  the 

entorced  m  the  Ipintual  court.  different 

kinds  of  trial,  'v'M  tit.  Baftard.  [b)  Before  the  time  of  Pope  Innocent  the  Third,  there  was  no  f  .lemn- 
uation  of  marriage  in  the  church  \  but  the  man  came  to  the  houfe  where  the  woman  inhabited,  and  lei 
her  home  to  his  own  houfe,  which  was  all  the  csremony  then  ufed.  Moor,  170.  Per  Gold  ij;liam, 
Dcftor  of  the  Civil  Law,  arguendo.  [Marriages  in  England  during  the  ufurpation  were  folemi:^ed  be- 
fore juftices  of  the  peace,  but  for  what  purpole  this  novehy  was  introduced,  except  to  degiace  the 
clergy,  does  not  appear,] 

Alfo,  though  the  marriage  be  folemnized  in  facie  ecclefa',  yet.  Roll.  Abr. 
if  it  were  without  confent,  it  is  void  ;  and  therefore  if  a  man  takes  34o-  Co. 

Mm  2  £.5.  ^"■"' 
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6Co.  iz.      E.  S.  to  wife  by  dum/s,  the  fame  is  void,  though  folemnized  in 

Keilw    52.      f^^ig  ecckft^. 
Dyer,  13.       ''  ^ 

Cro.  Cai.  48s!.  4.-3.  Sid.  65.  [It  i«  only  mentioneJ  a<i  a  doubt  in  Roll's  Abridgment,  whether  mar- 
riages by  ourefs  are  not  nncreiy  voiJ  :  fuvely  they  are  not  fo  before  fentencc.  They  die  mairiages  defaBo. 
Cro.  Car.  493.      And  Mr.  Noy  held  them  good,  Dy.  13.   in  marg.] 

Salk  119.  A.  and  B.  being  fabbatarians,  were  married  by  one  in  their  own 

pi-  U-  ^ray,  who  ufed  the  form  of  the  common  prayer,  except  the  ring, 

Could"  fef     but  wa.s  a  mere  layman  ;  the   wife  dying,   the  hufband   took  out 
tw<f2Salk.  adminiftration  to  her;  but  upon  application  of  her  fiRer,   the  Itt- 
438-  i<l.  3.     tei.<;  of  adminiftration  were  repealed,  and   the  fentence  of  appeal 
»Show,\oo.  affirmed  by  the  delegates  ;  for  the  huflvuid,  demanding  a  right 
pi-  303.        due  to  him  as  hufhand,  mud  bring  himfelf  within  the  rules  pre- 
fcribed  by  that  jurifdi(£lion  to  whom  he  applies  :  alfo,  tlie  conftant 
form  of  pleading  marriage  is,  that  it  was  per  prtjhyterum  facris 
ordbiibus  co>iflitutum;  and  an  acl  of  parliament  was  made  confirm- 
ing the  marriages  contracted  during  the  ufurpation. 
5  Co,  32.  A  marriage  folemnized  by  a  perfon  in  prieft's  orders  is  good  and 

C0.L1t.344.  tjjnciiiig,  though  tliere  was  no  publication  of  banns  or  licence  to 
iTaik-^eyi.  difpenfe  therewith  :  but  herein  it  feems  agreed,  that  not  only  the 
6Mod.i?9.  party  performing    the  ceremony,  but    alfo   the    parties  married, 

as^tr.  ios6.  beins  hv  perfons,  are  punilhable  by  ecclefiaftical  ccnfuresjand 

2  Atk.  650.    ^      ^^.  '  ^  '  •.,  .-'  11  'J 

for  aamg  contrary  to  luch  ancient  canons  as  have  been  received 

and  allowed  in  this  kingdom  :  but  it  fcems  agreed,  that  the  canons 
o{  ixjac.  I    bind  not  the  laity,  not  having  been  univerfally  re- 
ceived, and  being  made  only  m  convocation  where  the  laity  are 
not  rcprefented. 
The  ufeof         [By  26  G.  2.  <:•  33.  §  2.  No  minifler  (hall  be  obliged  to  publiHi 
matrimo-  _    j|^g  banns  of  matrimony  between  any  pcrfons  whatfocver  •,  unlefs 
faid  tililve   they  fhall  feven  days,  at  the  leall,  before  the  time  required  for  the 
beenfirftin-   firft  publication,  deliver  or  caufc  to  be  delivered  to  him  a   notice 
troduced  in     jj^  writing  of  their  true  chriftian  and  fnnames,  and  of  the  houfes 
church,         of  their  refpe£live  abodes,  within  fuch  parifli,  chapelry,  or  extra- 
though         parochial  place,  where  the  banns  are  to  be  publiflied,  and  of  the 
fomething      x\v(\t^  during  which  they  have  inhabited  or  lodged  in  fuch  houfeg 
taincd  even    refpe£lively. 

in  the  primitive  times,  and  it  is  this  Tertullian  is  fappofed  to  m;an  by  tn,:undina prcmulga'h, 

\  I.  All  banns  of  matrimony  fhall  be  publifhed  in  the  parifh  church, 

or  in  fome  publick  chapel,  wherein  banns  of  matrimony  have  been 
ufually  publifhed,  of  the  parifh  or  chapelry  wherein  the  perfons 
to  be  married  flull  dwell. 

And  wheiie  the  perfons  to  be  married  fliall  dwell  in  divers  pariflies 
or  chapelries,  the  baims  fhall  be  publilhcd  in  the  church  or  chapel 
belonging  to  fuch  parifh  or  chapelry  wherein  each  of  the  faid 
perfons  fhall  dwell. 

And  where  both  or  either  of  the  perfons  to  be  married  fhall 
dv;ell  in  any  extraparochial  place,  (having  no  church  or  chapel 
wherein  banns  have  been  ufually  publifhed,)  then  the  banns  (hall 
be  publifhed  in  the  parifh  church  or  chapel  belonging  to  fome 
pariOi  or  chapelry  adjoining  to  fuch  extraparochial  place. 

§  5.  Note— That  all  parities,  where  there  fhall  be  no  parifh  church 

or  chapel  thereto,  or  none,  wherein  divins  fervice  ihall  be  ufually 

celebrated 


Carriage  anti  DiDocce^  S3S 

celebrated  every  Sunday,  may  be  deemed  extraparochlal  places  for 
the  purpofes  of  this  aft,  but  for  no  other  purpofe. 

Provided,  That  after  the  folemnization  of  any  marriage  under  §  i«. 
a  publication  of  banns,  it  fliall  not  be  neceffary,  in  fupport  of  fuch 
marriage,  to  give  any  proof  of  the  actual  dwelling  of  the  parties 
in  the  refpe£live  pariilics  or  chapclries  virherein  the  banns  of  ma-  , 
trimony  were  publiflied,  nor  (liall  any  evidence  in  fuch  cafe  be 
received  to  prove  the  contrary  in  any  fuit  touching  the  validity  of 
fuch  marriage. 

And  the  faid  banns  fliall  be  publifhed  upon  three  Sundays  pre-  §  i. 
ceding  the  folemnization  of  marriage,  during  the  time  of  morning 
fervice,  or  of  the  evening  fervice,  if  there  be  no  morning  fervice, 
In  fuch  church  or  chapel,  on  any   of  thofe  Sundays  immediately 
after  the  fecond  leflbn. 

Whilft  tbe  marriage  iscontrafting,  the  minifters  fliall  inquire  Lindw.271. 
of  the  peopTe  by  three  publick.  banns,  concerning  the  freedom  of  the 
parties  from  all  lawful  impediments.     And   if  any  miniiter  do 
otherwife,  he  fhall  be  fufpended  for  three  years. 

And  in  cafe  the  parents  or  guard  jans,  or  one  of  them,  of  either  St,  26  G.  2. 
of  the  parties,  who  fliall  be  under  the  age  of  21  years,  Ihall  openly  ^'  33*  h  3" 
and  publickly  declare,  or  caufe  to  be  declared,  in  the  church  or 
chapel  where  the  banns  (hall  be  fo  publilhed,  at  the  time  of  fjich 
publication  his  diflent  to  fuch  marriage,  fuch  publication  fhall  be 
void. 

And  where  the  parties  dwell  In  divers  parlfhes,  the  curate  of  Ruhr, 
the  one  parifli  fliall  not  folemnize  matrimony  betwixt  them,  with- 
out a  certificate  of  the  banns  being  thrice  aitecV  from  the  curate  of 
the  other  parilli. 

And  by  the  26Geo.  2.  ^.33-  §  !•  Where  the  banns  fhall  be 
publilhed  in  any  church  or  chapel  belonging  to  any  parifh  adjoin- 
ing to  any  extraparochlal  place  as  aforefaid,  the  minifler,  publifh- 
ing  fuch  banns,  fhall  in  writing,  under  his  hand,  certify  the  pub- 
lication thereof,  in  fuch  manner,  as  if  either  of  the  parties  to  be 
married  dwelt  in  fuch  adjoining  parlfli. 

As  to  licences,  fome  have  queftioned  the  bifliop's  power  to  grant  Johnf.  194., 
licences  for  marrying  without  banns  firfl  publilhed  •,  becaufe  this 
is  difpenfmg  with  an  aft  of  parliament:  for  the  marriage  office, 
which  requires  banns,  is  part  of  the  llatute  law.  But  this  power 
of  difpenfmg  is  granted  to  the  bilhop  by  ftatute  law  too,  viz.  by 
the  25  if.  8.  f,  21.  by  which  all  bifhops  are  allowed  to  difpenfe, 
as  they  were  wont  to  do,  and  fuch  difpenfations  have  been  granted 
by  bilhops  ever  fince  Archbifliop  Mepham's  time  at  leaft. 

By  Can.  10 1.  no  faculty  or  licence  fhall  be  granted  for  fo- 
lemniajatlon  of  matrimony,  without  publication  of  banns  by  any 
perfon  exerclfing  any  ecclefiaftical  jurifdiftion,  or  claiming  any 
privileges  in  the  right  of  their  churches;  but  only  by  fuch  as  have 
epifcopal  authority,  or  the  commifTary  for  faculties,  vicars  general 
of  the  archbifhcps  and  h'lthops ,  Jede  plen  ;  ox,  fede  vacante,  the 
guardian  of  the  fpiritualties,  or  ordinaries  exercifing  of  right 
epifcopal  jurifdiftion  In  the  feveral  jurifdiftions  refpcftively. 

And  by  the  26  G.  2.  c.  33.  §  7.  No  furrogate  deputed  by  any 
ecclefiaftical  judge,  who  hath  power  to  grant  licences  of  marriage, 

M  m  3  fliall 
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(hall  grant  any  fuch  licence  before  he  hath  taken  an  oath  before 
the  faid  judge,  faithfully  to  execute  his  cflice  according  to  iaw  to 
the  bed  of  his  knowledge ;  and  hp^th  given  fccurity  by  his  bond  in 
the  fum  of  loo/.  to  the  bifhop  of  the  diocefe,  for  the  due  and 
faithful  execution  of  the  faid  olhce. 
Can.  loi.         And  no  licence  fhall  be  granted,  but  to  fuch  perfons  only  as  be 

of  good  quality. 
Jd,  And  no  licence  (hall  be  granted,  but  upon  good  caution  and 

fecurity  taken. 
Can.  JC2.  Which   fecurity  fliall  contain  thefe  conditions,   i.  That  at  the 

time  of  granting  fuch  licence  there  is  not  any  impediment  of  pre- 
contradt,  confaiiguinity,  affinity,  or  other  lawful  caufe  to  liinder 
the  faid  marriage.  2.  That  there  is  not  any  controverfy  or  fuit 
depending  in  any  court  before  any  ecclcfiaflical  judge  touching 
any  contrail  or  marriage  of  cither  of  the  faid  parties  with  any 
other.  3.  That  they  have  obtained  thereto  the  exprefs  confent  of 
their  parents  (if  they  be  living),  or  othervvife,  of  their  guardians 
or  governors.  Laftly,  That  they  fhall  celebrate  the  faid  matrimony 
puialickly  in  the  parifli  church  or  chapel,  where  one  of  them 
dwelleth  ;  and  in  no  other  place;  aiui  that,  between  the  hours  of 
eight  and  twelve  in  the  forenoon. 
Can.  103.  And  for  the  avoiding  of  all  fra'jd  and  collufion  in  the  obtaining 

of  fuch  licences  and  difpenfations ;  before  fuch  licence  (hall  be 
granted,  it  fliall  appear  to  the  judge  by  the  oaths  of  tv^o  fufficient 
witnefles,  (one  of  them  to  be  known  either  to  the  judge  himfelf 
or  to  fome  other  perfon  of  good  reputation  then  prefent,  and 
known  likewife  to  the  faid  judge,)  that  the  exprefs  confent  of  the 
parents,  or  parent  (if  one  of  them  be  dead),  or  guardians  or  guar- 
dian of  the  parties  is  thereunto  had  and  obtained  :  and  further- 
more, that  one  of  the  parties  fiiall  pevfonally  fwear  that  he  be- 
lieveth,  that  there  is  no  let  or  impediment  of  precontract,  kindred, 
or  alliance,  or  of  any  other  lawful  caufe  whatfoever,  nor  any  fuit 
commenced  in  any  ecclefiaftical  court,  to  bar  or  hinder  the  pro- 
ceeding of  the  faid  matrimony,  according  to  the  tenor  of  the 
aforefaid  licence. 
Can.  104.  But  if  both  parties  who  are  to  marry,  being  in  widowhood,  do 

feek  a  faculty  for  the  forbearing  of  batms,  then  the  claufes  before 
mentioned  requiring  the  parents'  confents  may  be  omitted  •,  but  the 
parilhes,  where  they  dwell,  fhall  both  be  expreiTed  in  the  licence, 
as  alfo  the  parifh  named  where  the  marriage  fliall  be  celebrated. 
And  if  any  commiflary  for  faculties,  vicars-general,  or  other  the 
faid  ordinaries,  fliall  offend  in  the  premifes,  or  any  part  thereof, 
he  fhall,  for  every  time  fo  offending,  be  fufpended  from  the  execu- 
tion of  his  office  for  the  fpace  of  fix  months ;  and  every  fuch 
licence  or  difpenfation  fhall  be  held  void  to  all  efiefts  and  pur- 
pofes,  as  if  there  had  never  been  any  fuch  granted  •,  and  the  parties 
marrying  by  virtue  thereof,  fliall  be  fubje6l  to  the  punifhments 
which  are  appointed  for  clandeftinc  marriages. 
1  "Burn's  This  claufe,  faith  Dr.  Burn,  declaring  the  licence  void  to  all 

E.  L.4.i7.  efFefts  and  purpofes,  as  if  there  had  never  been  any  fuch  granted, 
feemeth  to  render  it  a  matter  of  great  importance,  that  the  afore- 
faid pre-requifites  be  ftridtly  obferved  j  for  although  before  the 

flatute 
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ftatute  of  26  G.  2.  only  the  licence  in  fuch  cafe  was  void,  and  the 
parties  marrying  by  virtue  thereof  were  liable  to  be  punilhed,  as 
for  a  clandeliine  marriage ;  yet,  now  by  that  ftatute,  the  marriage 
alfo  will  be  void,  and  the  other  confequences  of  clandeftine  mar- 
riages will  enfue. 

By  the  5  W^.  r.  21.  §3.  for  every  Ikin  or  piece  of  vellum  or 
parchment,  or  fneet  or  piece  of  paper,  upon  which  any  licence  for 
marriage  fliall  be  engroflcd  or  written,  {hall  be  paid  a  ftamp  duty 
of  5X. 

No  licence  of  marriage  (hall  be  granted  by  any  archbifliop,  St.  26  G. 2. 
bilhop,  or  other  ordinary,  or  perfon  having  authority  to  crant  the  *^-  33-  §4 
fame,  to  folemnize  any  marriage  in  any  other  church  or  chapel 
than  in  the  parifli  church  or  publick  chapel  of  the  parifh  or 
chapelry,  withm  which  the  ufual  place  of  abode  of  one  of  the  per- 
fons  to  be  married,  {hall  have  been  for  the  fpace  of  four  wjeks 
immediately  before  the  granting  of  fuch  licence ;  or,  where  both, 
or  either,  of  the  parties  fliall  dwell  in  the  extraparochial  place, 
having  no  church  or  chapel  wherein  banns  have  been  ufually  pub- 
lifhed,  then  in  the  parilh  church  or  chapel  belonging  to  iome 
parilh,  or  chapelry,  adjoining  to  fuch  extraparochial  place,  and  in 
no  other  place  whatfoever. 

Provided,  that  where  the  marriage  is  by  licence,  it  (hall  not  be  §  ic. 
necelTary,  in  fupport  of  fuch  marriage,  to  give  any  proof  that  the 
ufual  place  of  abode  of  one  of  the  parties,  for  the  fpace  of  four 
weeks  as  aforefaid,  was  in  the  parifli  or  chapelry  where  the  mar- 
riage was  folemnized  ;  nor  fliall  any  evidence  in  fuch  cafe  be  re- 
ceived to  prove  the  contrary  in  any  fuit  touching  the  validity  of 
fuch  marriage.     That  is  to  fay,  adds  Dr.  Burfi,  this  {hall  not  avail  z  Bum's 
(b  as  to  render  the  marriage  null  and  void  ;  but  neverthelefs  the  E-^-4-*^' 
furrogate,  who  granteth  fuch  licence  contrary  to  the  tenor  of  this 
a£l:,  feemeth  to   incur  the  violation  of  his  oath  and   forfeiture  of 
his  bond  given  to  the  fpiritual  judge,  and  is  liable  to  be  otherwife 
punilhed  for  his  contempt  of  the  law. 

Alfo,  this  {hall  not  extend  to  deprive  the  Archbilhop  of  Canter-  §  6, 
bury,  and  his  proper  olficers,  of  the  right  which  hath  hitherto  been 
ufed  in  virtue  of  the   itatute  of  the  25  /f.  8.  r.  21.  of  granting 
fpecial  licences  to  marry  at  any  convenient  time  or  place. 

By  which  ftatute  of  25  i/.  8.  power  is  given  to  the  Archbifhop 
of  Canterbury  to  grant  faculties,  difpenfations,  and  licences,  as  the 
pope  had  done  before.  And  by  the  fame  ftatutes,  it  is  ena61:ed, 
that  all  children  procreated  after  folemnization  of  any  marriages, 
to  he  had  by  virtue  of  a  licence  of  difpenfation  from  the  Archhiinop 
oi  Canterbury,  {hall  be  admitted,  reputed,  and  taken,  legitimate  in 
all  courts  and  other  places,  and  inherit  the  inheritance  oi  their 
parents  and  anceftors. 

If  any  perfon  {hall  falfelymake,  alter,  forge,  or  count("i-felt  any  §  16. 
fuch  licence  of  marriage,  or  caufe  or  procure  the  fame  to  b('  done, 
or  ainil  therein,   or  utter  or  publilh  the  fame  as  true,  knowing 
the  fame  to  be  falfe,  altered,  forced,  or  counterfeited  }  he  {hall  be 
guilty  of  felony  without  benefit  of  clergy. 

Mm  4  In 
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§  I.  In  all  cafes,  where  banns  fhall  have  been  publifhed,  the  marriage 

fhall  be  folemnized  in  one  of  the  pariih  churches  or  chapels  where 
fuch  banns  have  been  pubUfhed,  and  in  no  other  place. 
^  4«  And    no  licence-marriage  {hall  be   folemnized    in    any  other 

church  or  chapel,  than  where  the  ufual  place  of  abode  of  one  of 
the  parties  hath  been  for  the  fpace  of  four  weeks  next  before  the 
granting  of  fuch  licence. 

And  by  Ci//.  63.  every  minifler  who  fiiall  celebrate  marriage 
between  any  pcrfons  contrary  to  the  canons  aforefaid,  or  any  part 
thereof,  under  colour  of  any  peculiar  liberty  or  privilege  claimed 
to  appertain  to  certain  churches  and  chapels,  fliall  be  fufpended  for 
three  years  by  the  ordinary  of  the  place  where  the  offence  (hall  be 
committed  ;  and  if  any  fuch  minifter  (hall  afterwards  remove  from 
the  place,  where  he  hath  committed  the  fault,  before  he  be  fuf- 
pended, then  fliall  the  bifliop  of  the  diocefe,  or  onlinary  of  the 
place  where  he  remaineth,  upon  certificate,  under  the  hand  and 
feal  of  the  other  ordinary  from  whofe  jurifdidlion  he  removed, 
execute  that  cenfure  upon  him. 

By  a  conllitution  of  Archbifliop  Reynolds^  matrimony  fhall  be 
folemnized  reverently,  and  in  the  face  of  the  church. 

And  by  the  words,  in  the  beginning  of  the  office  of  matrimony, 
it  is  fuppofed  to  be  done  in  the  face  of  the  congregation. 
(<j)Wliether  By  the  26  G.  2.  c.  33.  §  8.  "  If  any  perfon  fliall  folemnize  mar- 
''arr^a'^es^n  "  '^^^S^  '^^  ^"y  Other  place  than  a  church  or  publick  chapel,  where 
Scotland,  of  "  banns  have  been  ufually  publiflied,  unlefs  by  fpecial  licence 
EngliOi  par-  «  from  the  Archbifliop  of  Canterbury  •,  or  fliall  folemnize  matri- 
xeforuh.^her  "  "^'^'^7  without  publication  of  banns,  unlefs  licence  be  firfl  had 
to  evade  the  "  from  fome  perfon  having  authority  to  grant  the  fame;  every 
Ingiifti  law,  «<  perfon  knowingly  and  wilfully  fo  offending,  and  being  lawfufly 
tained  h"  '  "  convidcd  thereof,  fliall  be  adjudged  guilty  of  felony,  and  tranf- 
Engiand,  *'  ported  tor  fourteen  years  ;"  the  jirufecution  for  which  felony 
^*'h'"!i^"  is  by  §  9.  to  be  commenced  within  three  years  after  the  offence 
And  very  Committed.  And  by  §  8.  "  All  marriages  folemnized  in  any  other 
learned  men  **  place  than  a  church  or  fuch  publick  chapel,  unlefs  by  fpecial 
^ir^d"^*^'  "  licence  aforefaid,  or  that  flhaU  be  folemnized  without  publican 
withftand."  **  ^^O"  ^^  banus,  or  licence  of  marriage  from  a  perfon  or  perfons 
jng  that  fuch  '*  having  authority  to  grant  the  fame  firft  had  and  obtained,  ihall 
^rtvluh  "  ^^  ""^^  ^"^  ^^^^  '°  ^^'  intents  and  purpofes  whatfoever."  But 
theli>-  of  by  §  18.  it  is  provided,  that  this  a6t  fliall  not  extend  to  Scotland {a}^ 
Scotland,  nor  to  any  marriages  among  Quakers  or  Jews,  where  both  the 
Tre'eff-eatv?  P^^^i^s  fliall  be  Quakcrs  or  Jews,  or  to  marriages  folemnized  be- 
in  Enjand.    yond  the  feas. 

Where  parties  are  bound,  by  the  laws  of  their  own  country,  to  execute  any  important  a£t  or  ccntraft  with 
certain  folemnities,  it  is  doubted,  whether  they  can  elude  theii  own  law  by  going  purpofely  to  another 
country  where  fuch  folemnities  are  nor  edential,  and  thenreiurning  immediately  when  the  a<ft  is  done. 
It  is  a  queftion  of  publick  law  ;  and  the  moft  celebrated  writers  on  publick  law  have  holden,  thit  fucil 
an  aft  is  fraudulent,  it  ]tfrau(lemfdcere  legi,  which  the  laws  of  ail  nat-ons  difillow.  In  the  cafe  of  Ro. 
binfon  v.  Bland,  z  Burr.  1079.  which  was  a  fecurity  given  in  France  for  money  theielolt  at  play,  wherein 
the  locality  of  the  tranfa£lion  came  in  queftion,  ti.ere  is  an  cbhir  obfervation  of  Lord  Mansfield  very 
remarkable.  »«  As  to  the  money  won  at  law,  by  the  rule  of  the  I  nv  of  England,  no  adlion  can  be  main- 
«•  tained  fjr  it.  To  this  it  has  been  objeded,  that  the  contract  was  mads  in  France  :  thersfore,  the 
"  law  o(  France  muft  prevail,  and  be  the  rule  of  determination  ;  by  which  law,  it  is  alleged,  that  the  money 
*•  is  there  recoverable  before  the  marihals  of  France,  who  can  enforce  obedience  to  their  fentences  by  in»- 
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«'  prifonment.  I  .idmit  that  there  are  many  cafes,  where  rhe  law  of  the  place  of  the  tranraflion  (hall  be  the 
"  rule  ;  and  the  law  of  England  is  as  liberal  in  thisrefped,  as  other  laws  are.  It  has  been  laid  down  at 
*'  the  bar,  that  a  marriage  in  a  foreign  country  muft  be  governed  by  the  law  of  that  country  where  the  mar- 
*'  riagewashad.  Which,  in  general,  is  true.  But  the  marriages  in  Scotland  of  perfons going  from  hence 
*'  forthat  purpofe,  wereinftanced  by  way  of  example.  Thify  may  come  under  a  very  different  confideration, 
"  accoiding  to  the  opinion  of  Huberus,  p.  33.  and  other  writers.  No  fuch  cafe  has  yet  been  litigated  in 
«'  England,  except  one,  of  a  marriage  at  Ollcnd,  which  came  before  Lord  Hardwicke,  who  ordered  it  to  be 
"  tried  in  the  ecclefiaftical  court :  but  the  young  man  came  of  age,  and  die  parties  weie  married  over  againj 
"  and  fo  the  matter  wa^  never  brought  to  a  tri,>!."  2  Burn's  E.  L.  438.  But  inBuUer's  Nifi  Prius,  113. 
there  is  a  (hort  note  of  a  cafe,  wherein  this  point  was  afterwards  determined,  upon  an  appeal  to  the  dele- 
gates, viz.  Cromptan  v.  Bearcroft,  Dec.  i,  176S.  The  appellant  and  refpondent,  both  Engliftj  fubjedts, 
and  the  appellant  being  under  age,  ran  away  without  the  conlent  of  her  guardian,  and  were  married  ia 
Scotland  J  and  on  a  luit  brought  in  the  fpiritual  court  to  annul  the  marriage,  it  was  holden,  that  cl.e  mar- 
riage was  good. 

The  above  z€t  of  26  G.  3.   c.  33.  §8.  having  enabled,  That  Rexv. 
the  ceremony  fhall  be  folemnized  in  no  other  place  than  a  pubiick  Northfield, 
church  or  chapel,   where  banns  have  been  ufually  piihlijhedy  except 
by  fpecial  difpenfation  from  the  Archbilhop  of  Canterbury,  it  was 
holden,  that  a  marriage,  which  had  been  had  in  a  chapel,  eredted 
fince  the  a£l,  was  invalid.     A  ftatute,  however,  was  immediately  St.  21 0.3, 
paffed  for  confirming  marriages  in  fuch  new  churches  and  chapels,  ''SJ* 
■with  a  retrofpe6l.  but  including  the  time  to  come  only  up  to  the 
firft  of  Augiijl  1 7  8 1 . 

By  (tat.  26  G.  2.  c.  33.  §  15.  all  marriages  fhall  be  folemnized 
in  the  prefence  of  two  credible  witnefles  at  the  leaft,  befides  the 
minifter  who  fhall  celebrate  the  fame  ;  and,  immediately  after  the 
celebration  of  every  marriage,  an  entry  thereof  {hall  be  made  in  the 
regifter  directed  by  §  14.  to  be  kept  j  in  which  entry  it  (hall  be 
exprelTed,  that  the  marriage  was  celebrated  by  banns  or  licences; 
and  if  both  or  either  of  the  parties  married  by  licence  be  under 
age,  with  confent  of  the  parents  or  guardians,  as  the  cafe  (hall  be; 
and  {hall  be  figned  by  the  miniller  with  his  proper  addition,  and 
alfo  by  the  parties  married,  and  attefhed  by  fuch  two  witnelTes. 

If  the  marriage  has  been  regularly  folemnized,  any  fubfequent  St.  Deve- 
irregularity  in  the  entry  (hall  not  a{Fe£l  its  validity.  ^m^Z^vi 

church,  BuiT.  Set.  Ca.  506.     Bull.  N.  P.  114.  S.C. 

The  above  (latute  doth  not  take  away  the  evidence  of  prefump-  Rex  v. 
tion  from  cohabitation  :  though  if  the  evidence  be  clear,  that  the  P'^^'^^" 
marriage  was  not  celebrated  according  to  the  requifitions  of  the  ftam.  Burr! 
adt,  (as,  where  in  a  marriage  by  licence,  one  of  the  parties  is  un-  Set.  Ca. 
4er  age,  and  no  confent  has  been  had,)  it  is  totally  void,  and  no  ^^'   *  ^'* 
declaratory  fentence  in  the  ecelefiaftical  court  is  necefTary.J  s.  c.  Bull. 

N.  P.  1 14.  s.  c. 

Alfo,  by  the  (a)  7  ^8  W.  3.  c.  35.  §  2.  it  is  ena£led,  "  That  (fl)Forthe 
'*  every  parfon,  vicar,  or  curate,  who  Ihall  marry  any  perfons  in  pun'fl'ment 

.,,111,  •'.■''  ,  on  gaolers 

'*  any  church  or  chapel,  exempt  or  not  exempt,  or  ui  any  other  permitting 

**  place  whatever,  without  publication  of  the  banns  of  matrimony  fuch  mar- 

**  between  the  refpedlive  perfons  according  to  law,  or  without  "^'^s",  i'<<fc 

<*  licence  for  the  faid  marriages  firft  had  and  obtained,  {hall  for  c.  19.  §176. 

^  every  fush  gffence  forfeit  the  fum  of  one  hundred  pounds."       And  on  per- 
fons erefting 
offices  for  making  infunnces  un  marriafes,  to  Ann.  c.26.  §  109. 

.  -..■^-  And 
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And  by  5  3.  of  the  fald  ftatute,  it  is  enacted,  '*  Thtit  every  par- 

*'  fon,  vicar,  or  curate,  who  fliall  fubftitute  or  employ,  or  knovr- 

**  ingly  and  vi'ittingly  fliall  fuffcr  and  permit,  any  other  minifter 

"  to  marry  any  perfons  in  any  church  or  chapel,  to  fuch  parfon, 

**  vicar,  or  curate  belonging  or  appertaining,  without  publication 

**  of  banns,  or  licences  of  marriage  firft  had  and  obtained,  fliall 

"  for  every  fuch  offence  forfeit  the  fum  of  one  hundred  pounds  : 

«'  the  aforefaid  refpedlive  forfeitures  to  be  recovered  by  a£lion  of 

*'  debt,  bill,  plaint,  or  information,  in  any  of  his  Majefty's  courts 

"  of  record,  wherein  no  effoin,  wager,  or  proteftion  of  law,  or 

**  any  more  than  one  imparlance  ihall  be  allowed  ;  one  moiety 

*'  thereof  to  his  Majefty,  his  heirs  and  fuccefibrs,  and  the  other 

*'  moiety  to  him  or  them  who  fliall  inform,  or  fue  for  the  fame." 

Jit  has  been       And  by  §  4.  of  the  faid  flatutc,  it  is  enabled,  "  That  every  man 

determined,   «  fg  married  without  licence,  or  publication  of  banns  as  aforefaid, 

withVanoing  '*  ^^li  forfeit  the  fum  of  ten  pounds,  to  be  recovered,  together 

this  ftatute,    "  with  cofts  of  fuit,  in  manner  as  aforefaid,  by  any  perfon  who 

the  ecclefi-     n  ^^jj  inform  or  fue  for  the  fame  ;   and  likewife,  that  every  fex- 

isftiilatlj-    "  to"  or  parifti  clerk,  who  fhall  knowingly  or  wittingly  aid,  pro« 

becytoim-    "  mote,  and  aflifl  at  fuch  marriages,  fo  celebrated  without  banns 

pofefpiritual  u  qj-  licences  as  aforefaid,  fliall  forfeit  the  fum  of  five  pounds;  to 

upon  any       "  bc  recovered  with  colls  of  fuit,  in  manner  as  aforefaid,  by  any 

perjbnmar-    <<  perfon  wlio  fhall  inform  or  fue  for  the  fame." 

rying  with- 
out licence,  or  publication  of  banns.     Middieton  v.  Croft,  2  Str.  1056.      Vin.  Abr.  tit.  Canons,  pi.  14. 
S.  C.     2  Atk.  650.  S.  C] 


(D)  Of  Offences   againfi:  the  Rights  of  Marriage : 
And  herein, 

I.  Of  the  Offence  of  a  forcible  Marriage. 

T>  Y  the  3  H.  7.  c.  2.  it  is  enabled  in  the  words  following : 
-'-'  "  Where  women,  as  well  maidens  as  widows  and  wives, 
"  having  fubflances,  fome  in  goods  moveable,  and  fome  in  lands 
*'  and  tenements,  and  fome  being  heirs  apparent  unto  their  an- 
**  ceftors,  for  the  lucre  of  fuch  fubftances,  be  oftentimes  taken 
*'  by  fuch  niifdoers  contrary  to  their  will,  and  after  married  to 
"  fuch  mifdoers,  or  to  other  by  their  affent,  or  defiled,  to  the 
"  great  difpleafure  of  God,  and  contrary  to  the  king's  laws,  and 
**  difparagement  of  the  faid  women,  and  utter  heavinefs  and  dif- 
**  comfort  of  their  friends,  and  to  the  evil  enfample  of  all  other; 
"  it  is  therefore  enabled,  That  what  perfon  or  perfons  from 
'*  henceforth,  that  taketh  any  woman  fo  againft  her  will  unlaw- 
*'  fully,  that  is  to  fay,  maid,  widow,  or  wife,  that  fuch  taking, 
**  procuring,  and  abetting  the  fame,  and  alfo  receiving  wittingly 
**  the  fame  vi'oman  fo  raken  againlk  her  will,  and  knowing  the 
**  fame,  be  felony  ;  and  that  fuch  mifdoers,  takers,  and  procura- 
**  tors  to  the  fame,  and  reccitors  kno^ying  the  faid  offence  in  form 
'•  aforefaid,  be  henceforth  reputed  and  judged  as  principal  fe- 

"  Ions. 
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«<  Ions.  Provided  always,  that  this  z&.  extend  not  to  any  perfon 
<*  taking  any  woman  only  claiming  her  as  his  ward,  or  bond- 
"  woman." 

§  3.  and  by  39  Eliz.  c.  9.  **  All  perfons  who  fliall  be  principals 
**  or  procurers,  or  acceffbries  before  fuch  offence  committed,  arc 
**  excluded  from  the  benefit  of  the  clergy." 

In  the  conftrudlion  of  the  faid  ftatute  of  3  H,  7.  c.  2.  the  fol- 
lowing points  have  been  refolved  : 

That  the  indidlmcnt  for  this  offence  mud  fet  forth,  both  that  Hob.  1S2. 
the  woman  hath  lands  or  goods,  or  that  fhe  was  heir  apparent,  ^^'^'  ^*^' 
and  that  the  taking  was  for  lucre  -,  and  alfo  that  fhe  was  married  ^ajVf,  ^j 
or  defiled;  for  the  enading  claufe,  in  faying,  that  what  ptrfon  And.  115. 
takes  any  womanyo  againil  her  will,  plainly  rellrains  the  taking  to  3^"^'  68. 
fuch  as  is  within  the  preamble  [a) ;  but  it  needs  not  fet  forth,  that  ,2^co.i^o. 
the  taking  was  with  an  intention  to  marry  or  defile.  no.  Sut. 

1  ri.  vol.  5. 
fol.  46S.  Swandfon's  cafe,  {a)  Yet  thefe  words,  eH  intenmve  ad  if  Jam  maritar.d.,  are  ufually  infeited  in 
inoidtments  upon  this  Itatute  ;  and  it  is  lafeft  lo  to  do.     Hale's  Hiit.  i^.  C.  660. 

It  is  faid  in  Hale,  that  to  make  the  offence  felony  within  this  Kai.  Hift. 
ftatute,  the  taking  mull  be  againft  her  will-,  but  herein,  by  Hanv     \:^'^^°- 
kins,  that  is  no  manner  of  excufe,  that  the  woman  at  firft  was  €.42.^5. 
taken  away  with  her  own  confent ;  becaufe  if  fhe  afterwards  re- 
fufe  to  continue  with  the  offender,  and  be  forced  againft  her  will, 
fhe  may  from  that  time  as  properly  be  faid  to  be  taken  againft  her 
will,  as  if  flie  had  never  given  any  confent  at  all ;  for  till  the  force 
was  put  upon  her  (he  was  in  her  own  power. 

That  it  is  not  material,  whether  a  woman  taken  againft  her  will  Cro.  Car. 
be  at  laft  married  or  defiled  with  her  confent,  or  not,  if  fhe  were  ''^93- 
under  the  force  at  the  time  -,  becaufe  the  offender  is  in  both  cafes  venl  zl^T 
equally  within  the  words  of  the  ftatute,  andfhallnot  be  conftrued  Browne's 
to  be  out  of  the  meaning  of  it,  for  having  prevailed  over  the  weak-  "^^■,  „'„ 
nefs  of  a  woman,  whom  by  fo  bafe  means  he  got  into  his  power,     c.42.  5  6.* 

That  thofe  who  afttr  the  facl  receive  the  offender,  but  not  the  3  inft.  61. 

woman,  are  not  principals  within  this  ftatute ;  becaufe  the  words  ^''*''^'  ^^• 

are,  receiving  -wittif/gly  the  fame  woman  fo  taken,  &c.,  but  it  feems  Hal.  Hift. 

clearly  that  they  are  accefibries  after  the  offence,  according  to  the  P- C.  661. 

known  rules  of  common  law.  r,  f>  ^  Hawk. 

i  •  c.  c.  42.  §  7. 

That  thofe  who  are  only  privy  to  the  marriage,  but  noways  Hal.  Hift. 

parties  to  the  forcible  taking  away,  or  confcnting  thereto,  are  not  ^■^'  ^^°' 
within  the  ftatute.                                                                               P,  c.  c.  4s.  k  i. 

That  where  a  woman  is  taken  by  force  in  the  county  of^.  and  Cro.  Car. 

married  in  the  county  of  B,y  the  offender  may  be  inditied  and  44^- 

found  guilty  in  the  county  of  B.,  becaufe  the  continuing  of  the  Hale's  H^it. 

force  tnere,  amounts  to  a  forcible  taking  within  the  ftatute.  P-  c.  660. 

It  hath  been  adjudged,  as  is  the  conftant  pra£lice  at  this  day,  Cro.  Car. 

that  on  an  indi£tment  for  a  forcible  marriage,  grounded   on  this  ff^- 

^  Vent,  241 

ftatute,  the  wife  may  be  a  witnefs  againft  the  hufband  -,  for  it  being  ^  Mod.  8." 

by  force,  it  cannot  be  faid  a  marriage  dejure,  fo  as  to  make  them  4- St.  Tr. 

one  perfon  in  law.  ^'5".   ,  „ 

*^.  Cut  hi  1  /he 

freely,  without  conftraint,  lived  with  him,  that  thus  married  her,  any  c  nliderable  time,  her  exa  aina- 

tion  in  evidence  ixiight  be  moie  nueftionable.     Hale's  Hiil.  ?.  C.  661. 

2.  Of 
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2.  Of  the  Offence  of  marrying  an  Infant  Female  under  the  Age 

of  fixteen,  without  Confent  of  Guardian. 

3  Inft.  62,  By  the  4  Pl\  b*  Mar.  c.  8.  it  is  provided,  "  That  it  fliall  not  be 

3  Mod.  84.    (c  lawful  for  any  perfon  to  take  away  any  maid,  or  woman- child 

"  unmarried,  and  within  the  age  of  fixteen  years,  from  the  parents 

*'  or  guardian  in  focage,  and  that  if  any  woman-child  or  maiden, 

*♦  being   above   the  age  of  twelve  years,  and  under  the  age  of 

**  fixteen,  do  at  any  time  aflent  or  agree  to  fuch  perfon  that  fhall 

*<  make  any  contrail  of  matrimony,  (contrary  to  the  form  of  the 

"  a£l,)  tliat  then  the  next  of  kin  of  fuch  woman-child,  or  maid,  to 

**  whom  the  inheritance  fhould  defcend,  return,  or  come,  after 

"  the  deceafe  of  the  fame  woman-child,  or  maid,  (hall,  from  the 

"  time  of  fuch  aflent  and  agreement,  have,  hold,  and  enjoy  all 

*'  fuch  lands,  tenements,  and  hereditaments,  as  the  faid  woman- 

*'  child  or  maid  had  in  poflelilon,  rtverfion,  and  remainder  at  the 

**  time  of  fuch  affent  and  agreement,  during  the  life  of  fuch  per- 

**  fen  that  {hall  fo  contrail:  matrimony  ;  and  after  the  deceafe  of 
*'  fuch  perfon  fo  contrailing  matrimony,  that  then  the  faid  land, 

•*  Isfc.  {hall  defcend,  revert,  remain,  and  come  to  fuch  perfon  or 

**  perfons  as  they  fhould  have  done  in  cafe  this  a£l  had  never  been 

*'  made  ;  other  than  him  only  that  fo  {hall  contract  matrimony." 

Hicks  V.  [In  this  flatute  it  hath  been  refolved,  that  the  marriage  mull  be 
?Mod.  ?4.    cl^i^^efline,  and  to  the  difparagement  of  the  heirefs. 

Rexv.Corn-  That  a  baftard  under  the  care  of  her  putative  father  Is  within  the 

forth,  2  Su.    ^£1 

1162. 

!  Bott.  P.  L.  by  Conft,405.  pi,  536.  S.  C. 

Rex  V.  That  the  offence  is  within  the  jurIfdi£lion  of  the  court  of  King's 

^°?'''      5    Bench.] 

2  Mod.  128.  -^ 

a  Lev.  179.  S.  C.     1  Freem.  444.  S.  C.     3  Keb.  70S.  S  C. 

3.  Of  the  Offence  of  procuring  an  improvident  Marriage,  and 

therein  of  Marriage-Brokage  Contratls  and  Agreements, 

Lev.  257.  It  is  of  fuch  confequence,  that  all  marriages  fhould  proceed  from 

5  Mod. 221.  £j.£g  choice,  and  not  from  any  compulfion  or  {inifter  means,  that 

it  hath  been  held  a  matter  indiclable,  or  an  offence  for  which  the 

court  will  grant  an  information,  to  procure  an  improvident  or  an 

unequal  marriage. 

\{a)  And  And  on  this  foundation,  that  marriage  ought  to  be  free,  mar- 

this  though    riapre-brokage  bonds  and  contrails  have  been  declared  to  be  void, 

entered  into  ViTi-  ,  iii/\ 

after  mar-      ^nd  decreed  to  be  given  up  and  cancelled  (a). 

riage.     Toth.  27.     1  Ch.  Rep.  87.] 

Show.  Par.  So,  though  it  was  decreed  in  Chancery,  that  a  bond  of  looo/. 
Haii^v^  Pat.  P^^^^'^y*  ^°^'  ^^^  payment  of  500  /,,  given  for  procuring  a  marriage 
tsr.    '  between  perfons  of  equal  rank,  fortune,  $s'r.,  was  good  ;  yet,  upon 

an  appeal  to  the  Houfe  of  Lords,  the  decree  was  reverfed  ;  for 
that  fuch  bonds  to  match-makers  are  of  dangerous  confequence, 
and  tend  to  the  betraying  and  ruining  perfons  of  fortune  and 
quality,  and  are  not  to  be  countenanced  in  equity  ;  and  that  mar- 
riage 
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rlage  ought  to  be  procured  by  the  mediation  of  friends  and 
relations  ;  and  that  fuch  bonds  would  be  of  evil  example  to  execu- 
tors, guardians,  truftees,  fervants,  and  others  who  have  the  care 
of  children. 

Nor  will  the  court  only  decree  a  marriage-brokage  bond  to  be  Abr.Eq.  90. 

delivered  up,  but  a  gratuity  of  fifty  guineas,  actunlly  paid,  to  be  ^'"'-.^  "• 

refunded  ;  for  that  iuch  bargains  are  in  no  fhape  to  be  counte-  2  venf.592. 
nanceil. 

[The  defendant  had  a  leafe  made,  by  Tho77ias  Thynne^  of  the  im-  Stribblehili 
propriation  of  Thame  for  two  lives  in  reverfion,  after  another  leafe  ^-  ^^^"> 
for  life  of  Mr.  Thynne  of  Egham.     On  the  death  of  Mr.  Thynne  Lord^Hatd!' 
without  iflue,  the  cllare  came  to  Lord  Weymouth,  who  had  made  wicke, 
a  leafe,   under  which  the   plaintiff  claimed.     The  plaintiff's  bill  '"p:aking  of 
was  to  fet  afide  the  defendant's  leafe  upon  furmife,  that  the  con-  fays'^««^the 
fideration  of  the  leafe  was  the  defendant's  undertaking  to  procure  "  Lords  did 
a  marriage  between  Mr.  Thynne  and  Lady  Ogle.     It  was  objected,  ||  *  ^"^ 
that  the  Lord  Weymouth  being  a  remainder-man,   claimed  by  fet-  «  dinary* 
tlement  paramount,  and  came  not  in  privity  of  eflate  ;  and  there-  "  thing,  de- 
fore  neither  he  nor  his  leffee  were  entitled  to  controvert,  whether  *)  termming 
the  leafe  was  made  on  good  confideration   or  not.     But  by  the  u  and  with- 
court — If  the  leafe  was  gained  by  fraud,  or  an  unjuft  confidera-  "outre- 
tion,  it  is  to  be  deemed  void,  and  the  ellate  to  be  difcharged  of  it,  *|  gard  toths 
as  if  no  fuch  leafe  had  been  made.     An  iffue  was  dire£led  to  be  «  They 
tried  at  the  bar  of  the  court  of  Common  Pleas,  whether  the  leafe  "  mufthave 
was  made  in  confideration  of  defendant's  affifting  to  effeft  or  pro-  ''  K^".  °f 

ir-i  .  rr^  ,0  •  •      c  -t  opinion 

cure  the  laid  marriage,  i  wo  verdicts  were  given  in  lavour  ot  the  «« ihc  iirues 
defendant,  whereupon  the  bill  was  difmiffed.  Upon  an  appeal  to  "  "'"e  di- 
the  Lords  in  Parliament,  the  decree  was  reverfed,  and  without  !'  J^     *!  "* 

'  r         -  wm^  im- 

regard  to  the  verdi(its,  the  leafe  was  fet  ahde.  «  proper 

*•  ftiape;   for  it  cannot  bt  fuppoled,  they  fet  it  abde  as  a  marriage-brokage  contiaifl  upon  the  proofs." 
I  Vez,  509. 

Upon  motion  for  an  injunction  to  reftrain  the  defendant  either  Smith  v. 
from  bringing  an  adtion  on  a  promiffory  note  given  by  the  plain-  Ayckweil, 
tiff  to  the  defendant  in  2000/.  for  undertaking  to  procure  him  a  Ambi.'ee.' 
marriage  with  a  lady,  or  that  the  defendant  may  be  reflralned  S.  C. 
from  affigning  it  over  to  any  other  perfon.  Lord  Harduncke  faid. 
As  it  is  not  only  charged  by  the  bill  to  be  a  marriage-brokage 
agreement,  but  the  charge  is  fupported  by  an  affidavit,  I  will  make 
an  order  upon  the  defendant  to  keep  the  note  in  his  own  poffclTion, 
and  not  to  aflign  or  indorfe  it  over  to  any  perfon  whomfoever ;  but 
I  will  not  extend  the  injuncSlion  fo  far  as  to  prevent  him  from  pro- 
ceeding at  law. 

On  a  treaty  of  marriage  between  P.  B.  and  Mifs  H.,  then  about  Cdev.Gib- 
20  years  old,  articles  were  entered  into,  to  which  the  intended  '°"'  *  ^^^' 
hufband  and  wife,  the  defendant,  who  was  the  intended  wife's 
fervant,  and  R.  A.  were  made  parties.  The  firft  claufe  therein 
vas  for  fecuring  an  annuity  of  100  /.  to  the  defendant  out  of  the 
wife's  eftate ;  but  every  other  provifion  therein  for  the  benefit  of 
the  wife  and  iffue  of  the  marriage  was  made  revocable  by  the  wife, 
after  the  marriage  fliould  be  had.  About  the  fame  time  with  the 
articles,  a  bond  was  given  by  P.  B.  before  the  marriage  to  pay  the 
defendant  iQdQl.f  which  bond  was  afterwards  delivered  up  to  be 

cancelled ; 
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cancelled  ;  but  at  wliat  particular  time  did  not  appear.  .  A  reco- 
very was  fufFered  to  the  ufe  of  the  articles.  And  fubfequent  to 
the  marriage,  a  nevr  grant  was  made  to  the  defendant  of  this  an- 
nuity -,  which  was  continued  to  be  paid  for  fome  time  after  the 
wife's  death.  A  bill  was  brought  to  fet  it  afide  ;  and  Lord  Hard' 
ivicke  diredled  three  iflues  :  Firfl,  Whether  the  bond  was  executed 
in  confideration  of,  or  as  a  premium  for,  defendant's  procuring  or 
afiifting  plaintiff  in  his  marriage,  or  on  any  other,  and  what  con- 
fideration ?  Second,  Whether  the  looo/.  were  thereby  made  pay- 
able at  or  on  the  marriage,  or  at  any  other,  and  what  time  ? 
Third,  Whether  the  annuity  or  rent-charge  was  granted  in  con- 
fideration of  the  bond,  or  procuring  or  afllfting  plaintiff  in  his 
marriage,  or  for  any  otlier,  and  what  confideration? 
Shirley  V.  And  as  contracts  of  this  kind  are  avoided  on  reafons  of  publick 

Martin,        inconvenience,  it  hath  been  therefore  adjudged,  that  they  will  not 
14th  Nov.  -  admit  of  fubfequent  confirmation  by  the  party. 

*779'     3  Cox's  P.  Wms.  74..  note. 

Peyton  v.  So,  any  private  agreement  or  treaty  infringing  the  open  and 

Bladwell,  publick  agreement  on  the  marriage,  is  confidered  as  fraudulent ; 
as,  in  the  following  cafes :  Sir  J.  B.  being  executor  of  the  plaintiff 
Peyton  s  mother,  and  having  purchafed  an  efi:ate  which  belonged 
to  the  plaintiff's  mother,  promifed,  that  he  would  not  only  fettle 
fuch  eftate  upon  the  plaintiff,  but  alfo  other  lands  of  300/.  a-year, 
if  a  convenient  match  could  be  found  for  the  plaintiff.  In  1676, 
Sir  y.  B.  treated  a  marriage  for  him  with  the  niece  of  the  plaintiffs 
Sir  J.  R.  and  Dcnham^  and  it  was  agreed  between  him  and  Sir 
J.  R.y  that  Sir  J.  R.  fliould  give  his  niece  2500/.  portion,  to  be 
laid  out  in  lands  after  his  death,  and  that  Sir  jf.  B.  fliould  fettle 
landsof  the  value  of  300/.  a-year,  whereof  200  /.  per  anfiu77i  fhould 
be  fettled  for  the  jointure,  and  that  he  would  alfo  fettle  other  lands 
of  \ool, per  antntm  on  himfelf  for  life,  remainder  on  plaintiff  P^^- 
ton  and  his  heirs.  Accordingly,  by  leafe  and  releafe,  Sir  J.  B.f 
in  confideration  of  a  bond  entered  into  by  Sir  J.  R.  to  pay  2500/. 
after  his  and  his  wife's  death  for  the  marriage  portion,  conveyed 
lands  dated  in  the  deed  to  be  300  /.  a-year ;  and  as  to  200/.  a-year 
thereof,  the  fame  were  limited  for  the  jointure  of  the  wife  of 
^Iz'intiff  Peyton y  remainder  to  the  heirs  male  of  their  two  bodies, 
remainder  to  Peyton  in  tail,  remainder  to  him  in  fee ;  and  as  to 
the  refiduc,  to  plaintiff  Peyton  in  tail,  remainder  to  him  in  fee. 
And  Sir  J.  B.  thereby  covenanted,  that  the  jointure  lands  were 
200  /.  a-year,  and  that  within  two  years  then  next  he  would  fettle 
other  lands  of  100/.  a-year,  and  worth  1700/.,  to  be  fold,  to  the 
ufe  of  himfelf  for  life,  remainder  to  ^WmlxS Peyton  in  fee.  After 
the  marriage.  Sir  J.  B.  prevailed  on  plaintiff  Pc^v/ow,  who  was  very 
young,  by  promifes  of  leaving  him  a  greater  efi:ate  by  his  will  than 
he  had  promifed  to  fettle  upon  him,  and  by  other  infinuations,  to 
execute  a  writing,  whereby  Sir  J.  B.  was  to  receive  the  profits  of 
the  whole  eftate,  allowing  the  p]3.int\ff  Peyton  only  100/.  a-year, 
and  to  affign  over  to  him  Sir  J.  R.'s  bond,  and  alfo  to  releafe  and 
difcharge  the  agreement  for  100  L  per  annum  on  him  and  his  heirs 
after  the  death  of  Sir  y.  B.  The  plaintiff's  bill  was  to  be  relieved 
againft  thefe  agreements,  which  had  been  extorted  from  the  plain- 
'  8  tiff 
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tiff  Pe\tifty  and  to  have  the  jointure  made  ^ood,  the  lands  fettled 
for  the- jointure  not  being  of  the  value  of  ioo/  a-year.  After 
lonji  debate,  the  Lord  Keeper  decreed,  that  the  defenJant  Blod^ 
wellf  notwithltanding  the  agreement  with  plaintiff' Pi'j^//,  fliouid 
account  for  all  the  profits  of  the  ellate  which  Sir  J.  B.  had  been 
in  pofleffion  of  under  that  agreement,  over  and  above  the  120/. 
per  atimwiy  and  the  Mafter  was  to  fee  what  was  the  value  of  the 
jointure  lands  at  the  time  of  the  fettlement ;  and  the  defendant 
was  decreed  to  make  good  fo  much  as  the  jointure  lands  fell  fliort 
of  200  /.  ^er  annum  at  the  time  of  the  fettlement  made.  And  Sir 
f.  B.  having  devifed  fome  lands  to  the  plaintiff  Peyton,  the  de- 
fendant was  decreed  to  make  up  thofe  lands,  and  to  fettle  them 
according  to  the  marriage  agreement.  And  although  it  was 
ftrongly  infilled  by  the  defendant's  counfel,  that  the  agreement 
being  to  fettle  100  /.  per  annum  on  plaintiff  Peyton  and  his  heirs, 
he  had  power  to  releafe  and  difcharge  that  agreement ;  and  there 
was  no  benefit  thereby  intended  to  the  wife  or  iffue  of  that  mar- 
riage ;  and  in  cafe  the  fettlement  had  been  made,  it  had  been  in 
plaintiff  Peyton^  power  to  have  fold  or  given  away  thofe  lands 
(the  fettlement  being  to  be  made  to  him  and  to  his  heirs  after  the 
death  of  Sir  J.  B.),  and  therefore  he  might  well  reieafe  the  agree- 
ment as  to  the  1 00  /.  per  annum,  and  no  one  could  be  faid  to  be 
injured  by  it,  any  more  than  if  he  had  devifed  away  or  fold  thofe 
lands;  yet  the  court  declared  its  deteftation  of  fuch  underhand 
agreements ;  and  that  it  was  a  deceit  and  fraud  as  to  Sir  J.  R.y 
■who  was  drawn  in  to  give  a  great  portion  with  his  niece,  in  ex- 
pectation of  a  fettlement  adequate  to  it,  which  by  this  means  is  to 
be  fruflrated  :  for  though  plaintiff  Peyton  could  have  difpofed  of 
the  lands,  which  were  to  have  been  fettled  on  him  and  his  heirs, 
yet  that  is  frequently  done  in  many  fettlements,  the  father  by  that 
means  being  left  at  liberty  to  provide  for  his  younger  children, 
and  to  reward  them  mod,  who  behave  themfelves  beil:  and  ftill 
there  is  a  benefit  intended  to  the  iffue  of  the  marriage,  and  it  is 
part  of  the  confideration  for  which  the  portion  was  given;  and 
therefore  they  declared  this  underhand  agreement  and  releafe  to 
be  fraudulent,  and  fet  the  fame  afide,  and  decreed  the  agreement 
to  be  performed,  as  to  the  loo  I.  per  annunu 

Upon  a  treaty  for  a  marriage  between  C.  R.  and  the  plaintifF,  RedmaivT, 
the  plaintiff's  father  would  not  confent  to  the  match,  by  reafon  that  ^y  "'^"'g 
C.  R.  was  indebted  in  the  fum  of  200/.  to  one  J5.,  for  which  he  '  ^    ' 

and  his  mother  flood  bound  in  a  bond.  To  remove  this  obftruc- 
tion,  H.  R.  (younger  brother  of  C.  i2. )  and  the  mother  gave  a 
new  bond  to  B.  for  the  payment  of  this  debt ;  and  thereupon  the 
bond  in  which  C.  R.  was  bound  was  given  up  to  be  cancelled. 
But  C.  R.  gave  his  brother  H.  R.  a  counter-bond  to  indemnify  him 
againft  the  debt,  and  paid  the  intereft  of  the  200/,  to  B.  during 
his  life.  It  was  in  proof,  that  the  plaintifF,  the  widow  of  C.  i?., 
was  privy  to  all  this  matter,  and  that  (he,  being  in  love  with  C.  i?., 
contrived  this  way  to  fatisfy  her  father,  that  the  marriage  might 
take  effetl :  but  now  being  fued  by  H.  R.  on  the  counter-bond,  as 
adminiftratrix  to  her  huiband,  (be  brought  her  bill  to  be  relieved. 

Lord 
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Lord  Chancellour  faid.  This  is  a  plain  fraud,  and  by  this  contriv- 
ance the  father  of  the  plaintiff  was  drawn  in  to  give  the  greater 
portion  \  and  he  abfolutely  refufed  to  marry  his  daughter,  till  C.  R. 
was  made  a  clear  man,  and,  particularly,  difcharged  of  this  very 
debt ;  and  though  H.  R.  had  no  obligation  upon  him  to  become 
bound  for  his  elder  brother's  debt,  yet  it  was  all  one  to  the  plain- 
tiff's father  which  way  that  debt  became  difcharged  ;  but  that  was 
to  be  firfl  done,  let  it  be  one  way  or  other.  And  his  Lordihip  de- 
clared, that  in  cafe  C.  R.  himfelt  had  been  the  plaintiff,  he  fhould 
have  been  relieved  ;  but  the  cafe  was  flronger,  becaufe  if  this  bond 
(hould  be  fuffered  to  lie  on  C.  R.'s  eftate,  it  might  fvi^allow  the 
affets,  and  defraud  his  creditors  •,  as  it  alfo  injured  the  plaintiff  in 
the  right  flie  had  by  the  cuftom  of  London  to  the  perfonai 
eflate  of  her  hufbandj  and  therefore  he  decreed  the  bond  to 
be  delivered  up. 
Caicv.  Upon  a  treaty  of  marriage  between  one   G.  and  the   fifter  of 

Lindo,  j^_  p^^  ^i^Q  woman  not  having  fo  great  a  fortune  as  the  man  in- 

fifted  upon,  (he  prevailed  with  her  brother  TV.  P.  to  let  her  have 
1 60/.  to  make  up  her  portion,  and  gave  him  a  bond  for  the  re- 
payment of  it,  upon  which  the  marriage  was  had.  The  hufband, 
who  knew  nothing  of  the  bond,  died  without  iflue,  and  his  wife 
furvived  him,  and  afterwards  died,  having  made  her  will,  and  the 
plaintiff  executor.  W.P.,  the  brother,  dies,  and  makes  the  de- 
fendant his  executor,  who  put  the  bond  in  fuit  againft  the  plain- 
tiff as  executor  of  the  widow,  to  recover  the  160 1.,  and  thereupon 
he  brings  his  bill  to  be  relieved. — For  the  defendant,  it  was  in- 
{ifted,  that  although  this  might  be  a  fraud,  as  againfl  the  hufband 
or  any  iffue  of  his,  who  were  to  have  the  benefit  of  the  marriage 
agreement,  yet  the  hufband  being  dead,  and  there  being  no  iffue, 
the  bond  was  good  againft  the  woman  herfelf,  and,  by  confe- 
quence,  againft  her  executor,  there  being  no  creditors  in  the  cafe, 
nor  any  deficiency  of  afl'ets  pretended.  Lord  Chancellour. — You 
admit  the  hufband  might  have  been  relieved  on  a  bill  brought  by 
him  and  his  wife ;  that  which  was  once  a  fraud  will  be  always 
fo;  and  the  accident  of  the  woman's  furviving  the  hufband  will 
not  better  the  cafe.  Decreed  the  bond  to  be  delivered  up,  and  a 
perpetual  injundlion  againfl  it. 
Lamlee  Y.  Lamlee  the  mother  having  a  jointure  in  part,  and  10/.  per 
Hamman,  annum  devifed  to  her  by  her  hufband,  and  charged  upon  the 
^^'  other  part  of  the  premifes  in  queflion,  on  the  marriage  of  Lamlee 
the  fon,  joined  in  the  fettlement,  and  accepted  15  /.  per  annum  in 
lieu  thereof.  The  day  before  the  fettlement,  fhe  had  taken  a  fe- 
curity  from  her  fon  for  10  /.  per  annum  out  of  the  leafehold  eftate, 
which  was  not  comprifed  in  the  marriage  fettlement,  and  the  fon 
covenanted  to  pay  it.  The  fon  died;  the  plaintiff,  his  widow,' 
took  out  adminiftration  to  him.  The  defendant  brought  an  a£lion 
of  covenant  againft  her  for  the  non-payment  of  the  10 1,  per  ami. 
The  bill  was  to  be  relieved  againft  this  a£lion  on  the  ground  of 
fraud  ;  and  the  court,  upon  the  authority  of  the  above  cafes,  de- 
creed a  perpetual  injunction.] 

An 
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An  uncle  gives  his  niece  by  will  1200/.,  the  niece  marries,  but,  Pr.ch.ze;- 
antecedent  to  the  marriage,  the  father  takes  a  bond  from  the  then  *  ^1-  9** 
intended  hufband  to  pay  him  200/.  in  cafe  the  daughter  (hould  Bonds '&c, 
happen  to  die  without  iflue  male,  living  her  hufband  :  the  daugh-  D.  pi.  x. 
ter  did  die  without  iflue  male,  living  her  hufband  ;  whereupon  the  ^'J-' 
father  fued  the  hufband  at  law  upon  this  bond  •,  and  the  hufband  s.  C. 
brought  his  bill  in  equity  to  be  relieved  againfl  the  bond,  and  had 
a  decree  accordingly  j  for  it  appearing  that  no  money  was  paid, 
nor  any  confideration  given  for  entering  into  it,  the  court  took  it  to 
be  in  nature  of  a  marriage-brokage  bond,  and  therefore  ordered 
it  to  be  delivered  up. 

[-^.  made  an  abfolute  conveyance  of  lands  to  B.  and  his  heirs,  Wetbery. 
in  confideration  of  1500  /.,   which  fum  was  at  that  time  the  full  ^^^'"^' 
value.     On  the  next  day,  B.  executed   a  defeafance ;  declaring,  88.    Mr.  * 
that  if  ^.  or  his  heirs  fhould,  within  16  years,  pay  to  B.  the  1500/.  viner  fays, 
the  conveyance  fhould  be  void.     B.  entered  and  enjoyed  the  lands,       '       '^^' 

J  J    J  '    cre€  was  at* 

and  about  three  years  afterwards,  upon  his  marriage,  fettled  them  firmed  in  the 
as  an  abfolute  eftate  on  his  wife  and  her  ifTue.     To  this  fettlement  Houfe  of 

A.  was  privy,  but  took  no  notice  of  the  defeafance,  or  ever  at-  ei^htV^ds 
tempted  to  refute  the  general  opinion,  that  B.  was  the  fole  and  againft  fe- 
abfolute  owner  of  the  eftate.     Upon  ^.'s  death,  A.  fet  up  the  de-  ^^n ;  Cow- 
feafance,  and  filed  a  bill  to  redeem,  to  which  the  fon  and  heir  of  counapainft 

B.  pleaded  the  purchafe  deeds  and  his  father's  marriage  fettlement.  the  decree. 
It  was  in  proof,  that  A.  made  the  conveyance  to  enable  B.  to  ob-  and  Parker 
tain  a  marriage  and  a  confiderable  fortune,  though  not  with  the  SnVmanu!* 
particular  lady  whom  he  married.     A  perpetual  injun£lion  was  fcript  report 
decreed  againfl  A.^  to  flop  all  proceedings  under  the  defeafance.    °*\j^'/*'j 

Harcourt's,  there  is  added  a  note,  that  the  wife's  father  had  notice  of  the  defeafance  before  the  fettle- 
ment made  ;  a  circumftance  which  is  taken  notice  of  in  the  argument  for  the  appellant  in  2  Br. 
P.  C.  90.     Vin.  Abr.  tit.  Fraud,  H.  pi.  3. 

On  a  treaty  of  marriage  between  Lord  Arhuthnot^  then  a  minor,  Morrlfon  v. 
and  the  daughter  of  Morrifon^  it  was  agreed,  that  Morrlfon  Ihould  u'^'V^^^^'g 
pay  50,000  marks  as  a  portion  for  his  daughter,  and  a  fettlement  iBr.ch. 
was  agreed  to  be  made  by  Lord  Arbuthnot  and  his  friends  in  con»  Rep.  54.8, 
fideration  of  that  fortune.     The  night  before  the  execution  of  the  °°'^* 
articles,  Morrlfon  prevailed  on  Lord  Arbuthnot  privately  to  fign  a 
writing,  purporting  that  the  real  agreement  was  for  40,000  marks 
only,  and  that  Morrlfon  had  agreed  to  the  contra£l  for  50,000, 
upon   the  exprefs  granting  of  this  private  obligation,  by  which 
Lord  Arbuthnot  bound  himfelf  to  releafe  Morrlfon  from  10,000 
marks,  part  of  the  50,000.     When  Lord  Arbuthnot  came  of  age, 
he  brought  his  a£lion  to  have  this  obligation  reduced,  on  two 
grounds,   i.  That  it  was  granted  by  him,  whilfl  a  minor,  without 
the  confent  of  his  guardians.     2.  That   it   was  contra  Jidem  tabu~ 
larum  nuptlallum^  to  elicit  fuch  a  writing  clandeflinely,  contrary  to 
a  folemn  contradl  entered  into  in  the  prefence  of  his  friends.     The 
Lords  of  SelRon  fuftained  the  reafon  of  reduction,  and  held  the  ob- 
ligation null.     Againfl   their  decree,   Morrlfon  appealed   to  the 
Houfe  of  Lords,  where  it  was  aihrmed  with  80  /.  cofts. 

A  treaty  was  entered  into  betvC^een  the  plaintifFand  his  fon  of  Pltcairnev. 
the  one  part,  and  R.  G.  and  her  uncle  of  the  other  part,  for  the  ^^^°"'"^» 
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marriage  of  the  plaintiff's  (on  and  R.  G.  The  uncle  was  treated 
with  hi  loco  parentis;  the  intended  wife's  whole  dependance  was 
upon  him  ;  fhe  continued  to  live  with  him  till  the  time  of  his 
death,  and  flie  took  an  ample  provifion  under  his  will.  Upon 
this  treaty  an  annuity  bond  was  entered  into  by  the  plaintiff,  by 
which  he  (lipulated  to  pay  i  50  /.  per  annum  to  the  hulband  and  to 
the  wife,  if  flie  furvived  him.  The  wife  furvived  the  hufband. 
The  plaintiff  filed  his  bill  to  reduce  the  payment  to  100/.  per 
annuni^  upon  an  agreement  faid  to  be  entered  into  between  tile 
plaintiff,  and  the  hufband  and  wife,  but  to  which  the  uncle  was 
not  privy  j  whereby,  though  the  bond  was  to  import  payment  for 
150/.,  yet,  for  reafons  given  on  tlie  tranfaflion,  the  aili^lual  agree- 
ment was  declared  to  be  for  100/.  only.  The  Mafter  of  the  Rolls 
difmifl'ed  the  bill,  confidering  the  private  agreement  as  a  fraud 
Upon  a  material  party. 

Where  a  bond  was  entered  into  by  the  plaintiff  to  the  defend- 
ant before  the  plaintiff's  treaty  of  marriage,  but  the  defendant,  by 
the  plaintiff's  defire,  upon  the  occafion  of  fuch  treaty,  mifrepre- 
fented  to  the  wife's  father  the  amount  of  the  plaintift^'s  debts,  and 
particularly  concealed  from  him  the  bond  in  queftion  ;  Lord 
Thurlo'we  relieved  by  injun£lion  againft  the  bond,  although  it  did 
not  appear,  that  there  was  any  a£!:ual  flipulation  on  the  part  of  the 
wife's  father  in  refpe^l  of  the  amount  of  the  plaintiff's  debts. 

A  bill  was  brought  to  be  relieved  againft  a  bond  drawn  in  com- 
mon form,  for  payment  of  money ;  but  proved  to  be  made  on  an 
agreement,  that  the  plaintiff  fliould  either  marry  her  fervant,  or 
fliould,  by  way  of  forfeiture,  pay  him  the  fum  of  money  mentioned 
in  the  condition  of  the  bond.  The  court  decreed  the  bond  to  be 
delivered  up  to  be  cancelled,  it  being  contrary  to  the  nature  and 
defign  of  marriage,  which  ought  to  proceed  from  a  free  choice, 
and  not  from  any  compulfion. 

Jofeph  Mcntefioriy  a  Jew,  being  engaged  in  a  marriage  treaty ; 
his  brother  Mofes^  to  alfift  him  in  his  defigns,  and  reprefent  him 
as  a  man  of  fortune,  gave  him  a  note  for  a  large  fum  of  money, 
as  the  balance  of  accounts  between  him  and  his  brother  Jofeph ; 
which  balance  he  ( Mofes )  acknowledged  to  have  in  his  hands  ; 
though,  in  truth,  no  fuch  balance,  or  any  thing  like  it,  exifted. 
After  the  marriage  had,  Mofes  reclaimed  this  note,  as  being  given 
on  no  con fi deration  ;  and  the  matter  was  referred  to  arbitration. 
The  arbitrators  awarded  the  note  to  be  delivered  up,  which  Jofeph 
refufed  to  do  ;  upon  which  the  court  was  moved  for  an  attachment 
againft  him  for  non-performance  of  this  award  ;  and  on  his  part, 
a  crofs  motion  was  made,  to  fet  afide  the  award,  on  a  fuggeflion, 
that  the  arbitrators  were  miftaken  In  point  of  law.  Lord  Manf- 
field. — The  law  is,  that  where,  upon  propofals  of  marriage,  third 
perfons  reprefent  any  thing  material,  in  a  light  different  from  the 
truth,  even  though  it  be  by  coUufion  with  the  hufband,  they  fhali 
be  bound  to  make  good  the  thing,  in  the  manner  in  which  they 
reprefented  it.  JtJJjall  be^  as  reprefented  to  be.  And  the  hufband 
alone  is  entitled  to  relief,  as  well  as  when  the  fortune,  bfc.  fo  mif- 
veprefcnted  have  been  fpecifically  fettled  on  tlie  wife;  for  no  man 
6  fhall 
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Ihall  fet  up  his  own  iniquity  as  a  defence,  any  more  than  as  a 
caufe  of  a£lion.  The  arbitrators  therefore  being  clearly  miftaken 
in  point  of  law,  the  award  muft  be  fet  afidG.  The  rule  for  the 
attachment  was  difcharged,  and  the  rule  for  fetting  afide  the 
award  made  abfolute. 

A  mother,  who  was  guardian  to  her  daughter,  took  a  bond  from  Duke  Ha. 
the  hufband  to  give  her  a  releafe  of  all  accounts  of  the  mefne  ?"|.'°'i,^" 
profits  of  the  eftate  within  two  years  after  the  marriage.  The  hun,  i  Abr. 
court  held  fuch  bond  to  be  of  the  fame  nature  with  a  marriage-  Eq  Ca.  90. 
brokage  bond,  and  decreed  it  to  be  delivered  up  :  for  if  a  bond  to  ^  ^'  ^^"^' 
give  money  if  fuch  a  marriage  could  be  obtained,  was  ill*,  by  the  mentions ic 
fame  reafon,  a  bond  to  forgive  a  fum  of  money  muft  be  ill  as  a  reieafe 
alfo.  ^°  ^^  ^''^" 

within  two 
years  after  the  marriage,  in  purfuance  of  a  covenant  in  the  mnrriage-articles,  which  were  made  on  great 
deliberation  ;  and  that  Cowper,  C.  relieved  agaii  ft  this  covenant,  faying,  That  to  tolerate  fuch  an  agree- 
ment would  be  paving  a  way  to  guardians  to  fell  infants  under  their  ward/hip.      i  Salk.  158.  S.  C. 

The  defendant,  who  was  a  taylor  by  trade,  and  entitled  to  a  Woodhcufe 
fmall  real  eftate  of  about  14/.  per  atwumy  in  1730,  made  his  ^-Shepky, 
addrefles  to  the  plaintiff,  who  was  then  about  the  age  of  26  years,  " 

and  was  the  daughter  of  a  man  efteemed  in  the  neighbourhood  as 
a  man  of  fubftance,  and  who  could  give  her  about  500/.  for  her 
fortune :  the  courtftiip  had  been  carried  on  feme  time,  before  it 
came  to  her  father's  knowledge,  who,  as  foon  as  he  was  acquainted 
with  It,  declared  a  great  diflike  of  the  match,  and  forbade  the 
plaintiff" giving  the  defendant  any  encouragement;  notwithftand- 
ing  which,  the  courtftiip  was  carried  on  in  a  clandeftlne  manner 
till  Jafitiary  1732,  when  the  defendant  met  the  plaintiff  at  a 
market-town  in  the  neighbourhood,  and  there,  at  an  alehoufe,  the 
following  bonds  were  executed,  nobody  being  prefent  except  the 
witneffes,  who  were  two  ftrangers,  and  were  called  in  for  that 
purpofe,  videlicet^  A  bond  from  the  plaintiff  In  the  penalty  o£ 
600  /.,  with  condition,  that  "  If  {he  did,  on  or  before  the  expira- 
tion of  thirteen  months  after  the  deceafe  of  her  father,  accord- 
ing to  the  ufage  and  ceremony  of  the  church  of  England^ 
efpoufe  and  marry  the  defendant,  if  the  defendant  would  there- 
unto affent,  and  the  laws  of  the  realm  permit  the  fame,  or  if  it 
{hould  happen  the  plaintiff  fhould  not,  nor  would  not  marry  and 
take  to  hufband  the  defendant  as  aforefaid,  but  fliould  marry 
with  fomxC  other  perfon,  then  the  plaintiff  fliould  and  would 
well  and  truiy  pay,  or  caufe  to  be  paid,  unto  the  defendant  the 
fum  of  500  /.  of  lawful  BritiJIj  money,  at  or  immediately  after 
failure  of  fuch  marriage  -,  but  if  it  fliould  happen  that  the  plain- 
tiff fliould  die  before  the  time  limited  and  appointed  for  the  faid 
marriagCj  then  the  plaintiff  fliould  leave  and  give  the  defendant 
10/.  as  a  token  of  her  love,  to  buy  him  a  fult  of  mourning 
with  ;  then  the  obligation  to  be  void,  elfe,  {sV." — A  bond  from 
the  defendant  in  the  like  penalty,  with  condition,  that  '*  if  he  did, 
on  or  before  the  expiration  of  thirteen  months  alter  the  deceafe 
of  the  plaintiff's  fiither,  according  to  the  ufage  and  ceremony 
of  the  church  of  Englandy  efpoufe  and  marry  the  plaintiff,  if 
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«'  the  plaintiff  fhould  thereunto  aflent,  and  the  laws  of  the  realm 
*'  permit  •,   or  if  it  fliould  happen  the  defendant  (hould  not,  nor 
*'  would  not  marry  and  take  to  wife  the  plaintiff  as  aforefaid,  but 
**  (hould  happen  to  marry  with  fome  other  woman,  then  the  de- 
«*  fendant  did  thereby  covenant  and  agree  to  forfeit,  furrender, 
<*  and  yield  up  unto  the  plaintiff  for  her  own  ufe,  all  his  eftate  real 
"  and  perfonal  in  M.  and  5,,  or  elfewhere  by  lea  or  land  5  but  if 
«'  it  fhould  happen  the  defendant  (hould  dicfore  the  time  limited 
*'  and  appointed  for  the  faid  marriaee,  then  the  plaintiff  was  to 
**  have  to  her  own  ufe  one  half  of  ail  the  defendant's  eftate,  both 
*«  real  and  perfonal,  that  he  (hould  be  poflefled  of  at  the  time  of 
**  his  deceafe  ;   then  the  obligation  to  be  void,  elfe,  ^c." — An  in- 
dorfement  on  the  back  of  defendant's  bond  :   "  Memorandum, 
"  That  before  the  fealing  of  this  bond,  R.  Shepley  doth  promife, 
«*  covenant,  and  agree,  that  he  will  fettle  and  affure  the  within- 
"  named  H.  Woodhoufe  a  yearly  dower,  according  to  what  portion 
**  (lie  fhxll  have,  and  make  her  a  good  affurance  as  the  law  dl- 
<'  redleth,  either  of  lands,  money,  or  living,  that  (hall  pleafe  her  ; 
*«  if  this  faid  H.  Woodhoufe  (hall  have  a  child  or  children,  then  (he 
*'  (hall  have  one  half  of  his  eftate,  and  the  child  or  children  the 
«*  other  half  that  he  (hall  die  poffefTed  of,  or  that  by  any  means 
**  belong  to  him,  or  his  inheritance,  that  may  either  fall  to  him 
**  by  fea  or  land  ;  and  if  this  faid  H.  Woodhoufe  (hall  marry  this 
«*  R.  Shepley,  and  have  no  children  by  him,  then  (he  (liall  pay  to 
*«  Sarah  Shepley  20  /.  of  lawful  money  as  a  legacy,  and  then  all  his 
*'  lands,  livings,  goods,  chattels,  money,  and  any  thing  that  (hall 
**  ever  belong  to  him,  or  that  ever  did  in  his  lifetime,  that  has  not 
*'  been  received,  (he  (liall  have  and  peaceably  enjoy,  and  take  for 
"  her  own  ufe,  and  at  her  own  difpofing,  both  in  her  life  and  at 
*'  her  death,  unto  which  I  have  put  my  hand.     R.  S."     Upon  the 
examination  of  the  witnefTes  to  the  bonds,  it  appeared  they  differed 
in  their  accounts  of  the  execution  •,  one  faying,  the  bonds  were 
read  over  before  execution;  the  other,  that  they  were  not;    one, 
that  they  were  exchanged  ;  the  other,  that  they  both  remained  in 
the  c'uftody  of  the  defendant;  and  in  fa£l,  at  the  time  the  anfwer 
w  as  put  in,  they  were  both  in  the  hands  of  the  defendant.     After 
this  tranfa6lion,  the  execution  of  thefe  bonds  remained  unknown, 
and  the  intercourfe  was  continued  till  May  1736,  when  the  plain- 
tilf 's  father  died,  who  by  his  will  left  her  a  fortune  of  about  340  /. 
The  thirteen  months  expired,  and  then  the  plaintiff  filed  the  ori- 
ginal bill  to  be  relieved  againft  her  bond,  and  dying  foon  after,  the 
caufe  was  revived    by  her   adminiftrator.     The   crofs   bill   Was 
brought  by  the  defendant  to  have  fatisfa£lion  of  this  bond  out  01 
the.  all'ets  of  //.   Woodhoufe,  alleging,  he  was  always  ready  and 
willing  to  have   married  her,  but  was  prevented    from    having 
any  accefs  to  her  by  lier  brothers.     Lord  Hardwicke  refufed  to 
decree  fatisfadlion  of  this  bond  on  the  crofs  bill,  but  dire£ted 
it  to    be   delivered  up  to   be    cancelled   on   the   original  bill ; 
grounding  his  decree  upon  publick  and  general  confiderations,  the 
encouragement  which  tranfa^tions  of  this  kind,  if  allowed,  would 
gi^e  to  difoboiiience,  and  Xh^  fraud  upon  parents. 

But 
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But  where  a  father  treated  for  the  marriage  of  his  fhii ;  and  in  Roberts  v. 

the  fettlement  on  the  fori,  there  was  a  power  referved  to  the  fa-  ^°J^"^r' 
1  .-  ,  .nil  •  .  3P.Wm»» 

tner  to  jointure  whom  he  ihould  marry,  in  2001.  per  annum^  pay-  66. 

ing  1000/.   to  the  fon  ;  and  the  father  afterwards  treating  about 

marrying  a  fecond  wife,  the   fon  agreed  with  the  fecond  wife's 

relations  to  releafe  the   1000/.,  and  a^lually  did  releafe  it;   but 

took  a  bond  from  the  father,  without  the  privity  of  the  fecond 

wife's  relations,  for  the  payment  of  this   1000/.;  equity  refufed 

to  fet  this  bond  afide,  becaufe  it  would  be  injurious  to  the  firft 

marriage,  which,  being  prior  in  time,  was  to  be  preferred.] 


(E)  Marriage  how  long  to  continue  :   And  herein 
of  the  feveral  Kinds  of  Divorces ;  and  herein, 

1.  Of  Elopement. 

liTArriage,  for  the  reafons  already  given,  being  to  continue  (<j)That8 
•^        during  life,   a  wife  can  in  no  \a)  cafe  whatfoever  leave  her  J^'^'^  ^^y 
hufband  j  for  in  doing  it  flie  breaks  the  mod  fclemn  vow,  which  ny^  without 
is  made  in  the  prefence  of  God  and  in  the  face  of  the  church,  any  fepara- 
that  fhe  will  cleave  to  him  during  life  ;  and  therefore,  if  a  woman  p°""  ^o"""* 
runs  away  from  her  hufband,  without  any  (/')  provocation,  he  (hall  ^^^  For  if  a 
not  anfwer  for  any  (r)  contra6l  (he  makes,  nor  be  obliged  to  anfwer  hufband 
for  her  necelTaries.  turn  away 

his  wife,  or 
by  ill  ufage  oblige  her  to  go  away,  he  gives  her  credit  wherever  flie  goes,  and  mull  pay  for  neceflaries 
for  her.  Salk.  ii8.  pi.  lo.  6  Mod.  171.  2  Ld.  Raym.  1006.  [But  in  this  cafe,  if  the  wife, 
whilfl:  fhe  is  living  apart  from  her  hufb.ind,  commit  adultery,  it  hath  been  hoiden,  that  the  hufband 
is  not  bound  to  receive  her  again,  and,  confequently,  not  liable  for  neceffaiies  provided  for  her  fublcquent 
to  the  time  of  her  being  guilty  of  adultery.  Govier  v.  Hancock,  6  Term  Rep.  603.  J  (c)  That  i  court 
of  equity  will  not  aflifl  a  wife,  who  elopes,  with  alimony. 

Alfo,  if  a  woman  elope  from  her  hufband,  fhe  lofes  her  dower;  2  Inft.  43 ^j. 
but  it  feems,  that  elopement  was  no 'bar  of  dower  at  the  common  ^°' p'^Cj-^o' 
law,  though  a  divorce  were  fued  and  obtained  for  the  adultery;   ,^0.  Roll.' 
but  now  by  the  llatute  of  IV.  2.  c.  34.  ic  is  exprefsly  provideH,  Abr.  6§o. 
that  in  fuch  cafe  the  wife  fhall  lofe  her  dower  ;  the  words  of  which 
are,^  uxor  fpotite  reliquerit  viriwi  futim  {ff  abicrlt^   is  moretur  cum 
adultero  ft40,  amittat  in  perpetuum  n^ionem  petendi  doteni  fiiam^  qits  ei 
competere pojj'et  de  tenementis  viri  fui  ft  fuper  hoc  conv'incatiir^  nifi  vir 
Juus  fponte  C7  abfqtie  coertiotie  ecclejt<£  earn  reconciVtet^  i^ feciim  cohabit  are 
permittat,  in  quo  cafu  rejlituatur  ei  aBio ;   and  though  fhe  does  not 
go  zsNTi^  fponte y  but  is  taken  againlt  her  will,  yet  if  after  flie  con-  [6  Term 
fcnts,  and  remains  with  the  adulterer,  fhe  fhall  lofe  her  dower ;  ^^P-  ^°'^"3 
for  the  remaining  with  him,  without  reconciliation,  is  the  bar  of 
dower,  not  the  manner  of  the  going  away  ;  and  this  was  the  old 
way  of  preventing  the  crime  ;  for  tliey  thought  it  unfit  that  a  wife, 
who  did  not  fhare  in  the  labours  of  the  hufband,  fliould  have 
any  family  provifion. 

In  V^er^  there  is  a  precedent  of  fuch  elopement  pleaded,  and  Dyer,  107. 
Iflue  taken  upon  the  reconcihation  of  the  huiband  ;  but  it  is  there 
held,  that  the  defendant  cannot  give  in  evidence  any  other  elope- 

N  n  3  ments 
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ments  than  that  which  is  pleaded ;  for  there  may  be  divers  elope- 
ments, and  divers  reconciliations,  and  defendant,  at  his  peri!, 
ought  to  take  iflue  on  one  only  ;  that  is,  as  I  underftand  the  book, 
upon  the  lad  ;  for  if  there  be  divers  reconciliations,   yet,  if  (he 
afterv/ards  elope,  the  fliewing  that  {he  was  once  reconciled  after 
elopement,  will  not  take  away  what  is  fet  up  in  bar  of  dower. 
Perk.  354.        If  a  woman  be  ravifhed,  and  remain  with  the  raviilier  againfl; 
RT^Ab^'    ^^^  ^'^^^^*  ^^  ^'^^^  notlofe  her  dower  ;  but,  if  after  fuchravifliment 
ggo"/      '     (he  confent  to  remain  with  him,  flie  Ihall  lofe  it,  though  the  book 
alnft.436.  thinks  the  contrary ;  and  in  the  cafe   cited  there,  flie   anfwered 
Co.  Lit.        j^j^iy  fQ  jjjg  elopement,  and  not  to  the  remaining  with  the  adul- 
terer: but  if  fhe  voluntarily  go  away  from  her  hu(band,   though 
fhe  remain  all  her  lifetime  with  the  idulterer  againft  her  will  5  or 
if  flie  remain  not  with  him,  but  he  turn  her  away,  yet  fhall  (he 
lofe  her  dower :  but  if  flie  be  reconciled,  as  the  flatute  ordains, 
then  flie  fliall  be  endowed,  though  the  hufband  hath  aliened  the 
land  in  the  mean  time. 

If  fhe  elope,  and  live  in  adultery  in  any  other  the  manors  or 
(a)  Perk,  lands  of  her  hufband,  fome  (a)  books  fay  flie  fliall  not  lofe  her 
355-  dower  ;  either  becaufe  it  cannot  be  intended  a  running  away  from 

150.  Roil,  ^^^  hufl^and,  when  flie  remains  in  any  of  his  manors  or  lands;  or, 
Abr.  680.  becaufe  he  is  to  take  care  that  no  fuch  live  there  :  But  my  Lord 
(i)2lnft.  {b)  Coke  holds  tlie  contrary,  and  fays,  though  flie  cohabits  with 
43^'  her  hufband  in  the  fame  houfe,  yet  without  his  reconciliation^^;//!?, 

flie  fliall  lofe  her  dower ;  aforiiori  in  the  other  cafe  j  for  the  adul- 
tery, and  the  remaining  with  the  adulterer,  are  the  caufes  of  her 
being  barred  of  dower  ;  and  fo,  though  fhe  do  cohabit,  and  be  re- 
conciled to  her  hufband,  yet  if  it  be  by  church  cenfures,  ftie  fliall 
(0  Roll.       lofe  her  dower  ;  though  [c)  Rolle  fays,  if  fhe  elope,  and  after  live 
Abr.  680.      ^^,jj.j^  j^g^  hufliand  for  fonie  years  till  his  death,   by  his  confent, 
without  compulfion  of  the  church,  flie  fliall  not  be  barred  of  her 
dower,  though  it  be  not  averred,  that  flie  was  reconciled  to  her 
hufband  •,  which  feems  reafonable  enough,  the  permiffion  to  co- 
habit with  him  being  an  argument  and  proof  of  the  hufl^and's 
reconciliation. 
ainft.  435.       If  a  man  grants  his  wife,  with  her  goods,  to  another,  and  flie 
Roll.  Abr.      YuQs  with  the  grantee  all  the  lifetime  of  the  hufband,  vet  flie  fliall 
J06.  b.in     loie  ner  dower,  by  reafon  of  hfr  living  with  him  in  adultery  ;  and 
margine.       jn  that  cafe,  where  fuch  a  grant  was  pleaded,  it  was  held,  ly?.  That 
the  grant  was  void,     idlyy  That  it  did  not  amount  to  a  licence,  or, 
if  it  did,  that  it  was  void,     "^dly,  That  after  the  elopement,  there 
fliall  be  no  averment  admitted  quod  mn  fait  adult er lum  ;  though  the 
grantee  and  the  woman  married  after  the  hufl^and's  death  j  and 
though  in  that  cafe,  they  brought  fentence  of  purgation  of  the 
adultery,  from  the  fpiritual  court,  yet  it  was  not  allowed  againft 
fuch  prefumption. 
P.pi].  Abr.  If  the  hufliand's  relations  keep  him  from  his  wife,  fo  that  (he 

6So^  Green  ^^^^  ^^^  know  what  is  become  of  him,  and  give  out  that  he  is 

V.  Harvey.       j       j  j      i  ,  '  b  _ 

dead,  and  thereupon  procure  her  to  releafe  all  marriages  and 
interefts  which  fl.ie  can  have  in  him  as  her  hufband,  and  alfo  per- 
fuade  her  to  marry  again,  v.hich  fiie  does,  with  one  who  has  notice 

that 
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that  her  firfl  hufband  is  alive,  but  fhe  herfelf  has  no  notice  of  it ; 
though  (he  live  in  adultery  with  this  man,  and  though  her  huf- 
band be  not  out  of  the  realm,  nor  beyond  the  feas,  fo  that  {he 
ought  to  have  taken  notice  of  his  being  alive  j  yet,  becaufe  non 
reliquit  virum  fpontCy  as  the  flatute  fays,  but  by  perfuafion  of  his 
friends,  not  knowing  herfeif  but  that  he  was  dead,  this  is  no  fuch 
elopement  as  will  bar  her  of  her  dower. 

2.  Of  the  Offence  of  taking  away  a  Wife,  and  of  criminal  Con-» 

verfation. 

At  common  law,  the  hufband  may  have  an  adion  of  trefpafs  zinft.  i8o. 
de  uxore  abduFtd  cum  bonis  viri :  alfo,  this  offence  is  prohibited  by  ^-  434- 
the-ftatute  of  WeJIin.  2.  c.  13.  and  a  further  punifhment  inflided  j^y'^''>^i^' 
than  was  at  the  common  law  ;  and  by  Wejlm.  2.  c.  34.  it  is  punifh- 
able  at  the  fuit  of  the  king,  by  the  words  following,  de  mulieribus 
ahduEl'ts   cum  bo7iis  viroriim  fuoriwi  haheat  rex  feEtam    de  bonis  fic 
afportatis. 

If  the  wife  be  infra  annos  nubiles,  viz,  under  the  age  of  twelve  47  E.  3. 
years  at  the  time  of  taking   away,  fome  have  holden,  that  the  ^"^'""  <""■ 
hufband  fliall  not  have  a  writ  de  uxore  ahduEla  cum  bonis  viri  ;  but  ,  inftV^V.* 
my  Lord  Coke  holds  the  contrary,  and  that  fhe  is  uxor  until  difa-  ««. 
greement. 

If  the  wife  be  taken  away,  and  after  be  divorced,  or  if  fhe  die,  2  Inft.  434, 
yet  the  hufband  fhall  have  his  adiion  de  uxcre  abduEid,  cum  bonis  viri; 
for  in  this  a6lion  he  fliall  not  recover  his  wife,  but  damages  ;  and 
he  cannot  have  an  aftion  for  taking  her  away  as  his  fervant,  be- 
caufe the  law  gives  him  an  adlion  in  another  form. 

Alfo,  it  is  held,  that  though  the  words  of  the  writ  be  rapuit^  2X11(1.435. 
^f.,  yet  here  it  is  taken  for  a  violent  taking  away,  and  not  when  ^^^_^]^'^- 
carnal  knowledge  is  had  \  fo  as  this  a£lion  may  be  brought  againfl  t^h^/it^maY  - 

V'Omen  as  well  as  men.  be  apt  &'  ahduxit  as  well  as  rapuiU 

In  an  acliion  of  trefpafs  de  uxore  nhduBd  cum  bonis  virifuiy  the.  Mich. 
jury  found  for  the  plaintiff,  quoad  taking  fome  goods,  but  as  to  all  '7<^'ir-a- 
the  reft,  for  the  defendant.     It  was  ullcged,    i/?,  That  this  a6lion  f„  ^]^  ' 
concludes  contra  forninm  jlatuti^  and  lo  tlie  plaintiff  makes  his  cafe  v/.ilker  v. 
upon  the  ftatute,  and  has  failed  in  proof;  for  the  verdi£l  is  for  ^'^^'-  .'^"^• 
tlie  defendant,  as  to  the  taking  away  the  wife,  which  is  the  only  Engtih? 
matter  provitled  againfl  by  any  flatute.     &cd  non  allocatur-^  (or  per 
cur.y  if  a  man  brings  an  a£lion  at  common  law,  and  concludes 
contra  formam  Jlatuti  generally,  it  fhall  not  hurt ;  but  if  he  recites 
a  flatute  in  particular,  and  lays  the  fadl  to  be  contra  formam  J}  at. 
pradicl.^  there  he  muft  make  his  cafe  within  the  ftatute,  elfe  he  has 
failed  of  his  cafe  j  and  it  has  been  adjudged,  that  an  indiftmcnt 
of  barretry  concluded  contra  formam  flat,  is  good,  though  there  be 
no  ftatute  that  is  exprefs  againfl  it.     2<://)',  That  it  does  not  lay  per 
quod  confortium  amifit.      T^dly^  That  the  word  ravifj  in  Eng'nfh  im- 
plies a  carnal  knowledge  only;  (though  in  latitude  it  fignihes  alfo 
a  forcible  taking  away',)  and  fo  the  matter  amounts  to  a  felony  of 
the  plaintiff's  own  ilicwing,  for  which  he  can  have  no  aclion  of 

N  n  4  trefpafs ; 
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trefpafs ;  but  to  thefe  the  court  paid  no  regard,  becaufe  they  were 

made  immaterial  by  the  verdidt. 
Cro.  Car.  Alfo,  the  huiband  alone  may  bring  an  aclion  for  the  battery, 

^9»  9°*  carrying  away  and  detaining  of  his  w'licy  per  quod  folamen  is  cotifor- 
and  affirmed  ^"^'«  o^^  ^^^  f^i<i  wife  amiftt  j  becaufe  the  action  is  founded  upon 
inCam.Scacc.  the  fpccial  damage  done  to  himfelf,  and  will  be  no  bar  to  another 
^"^8*  ■^s'^p  2*^'°"  brought  by  baron  and  feme,  or  by  the  feme,  after  the  death 
adjudged.  '    of  the  baroH,  for  the  fame  battery. 

s  Roll.  Abr.  556.     Jon.  440.     Lit.Rep.  339.     a  Roll. Rep.  51.  S.  P.  adjudged. 

Saik.  119.  In  trefpafs  and  falfe  imprifonment  by  baron  and  feme, /)fr  quod 

^'m^h  negotia  domejlica  of  the  hufband  ramanferunt  infecla  ad  grave  dam- 

aLd.Raym!  tiutn  ipforiim ;   it  was  obje£led,  that  this  being   laid  as  a  fpecial 

3031.  damage  to  the  hufband,  the  a6lion  ought  to  have  been  brought  by 

Corn^*  ^'  him  alone  ;  but  adjudged  for  the  plaintiffs  after  verdift,  being  only 

matter  in  aggravation  of  damages. 

Sid.  387.  In  trefpafs  by  baron  and  feme,  for  beating  the  feme,  they  ma,y 

Palm.  393.  declare,  that  it  was  ad  damnum  ipforuvi^  notwithltanding  a  feme 

3  Mod.  120.  '  ,  ,  r  1  ■         n-  -n   r         •         ° 

»Ld.  Raym.  covert  Can  have  no  damages,  lor  this  action  will  iurvive. 

1032. 

7  Mod.  79.         And  as  the  hufband  may  bring  an  a£lion  for  the  battery,  car- 

[Force  and  rying  away  and  detaiiiing  of  his  wife  ;  fo,  alfo,  may  he  have  an 

being  in  aftion  againft  a  perfon  for  having  criminal  converfation  with  her, 

law  fuppofed  although  the  wife  eonfent  to  the  adulterer  ;  for  this  is  a  matter  ir\ 

to  acconi-  -^^^hich  fhe  cannot  affent,  by  reafon  of  the  injury  to  the  hufband, 

pany  this  i  u-     •    .        a  •     V, 

atrocious       and  his  interett  in  her. 

injury  to  the  hufband,  the  courts,  it  fliould  feem,  proceeded  upon  this  principle,  when  they  formerly 
held,  that  the  hulband's  eonfent,  as  bt-lng  to  the  commiiTion  of  an  unlawful  aflion,  was  not  available 
as  a  j unification  ;  and  that  the  defendant  could  not  plead  in  bar,  that  the  fail  w,ts  by  the  pl''innti''s 
licence;  though  it  might  be  given  in  evidence  in  mitigation  of  damages,  iz  Mod.  232.  But  it  feem» 
now  thought  that  the  hulband's  privity  will  defeat  the  adion,  though  it  doth  not  appear  to  be  any  wheic 
faid,  that  it  is  pleadable.     Bull.  N.  P.  ay.     4  Term  Rep.  651.] 

Morris  v.  [In  this  aQion,  it  is  neceflary  to  bring  proof  of  the  a£lual 

^g""*  folemnization  of  the  marriage  \  cohabitation  and  reputation  are  not 

3057.  *  fufEcient,  nor  is  any  collateral  proof  whatever.     But  a  copy  of 

1  Bi.  Rep.  the  regifler  [a)  is  fufhcient  evidence  of  the  facl  of  marriage  ;  and 

{ ^"  B"    V  ^^  identity  of  the  parties  married  may  be  pro^^ed  by  other  means. 

Barlow,  and  other  perfons,  befides  the  minifler,   clerk,  and  fubfcribing 

Dougi.  171.  witnefles. 

But  among 

feme  diffenters,  marriages  are  not  regiltered,  in  which  cafe  other  proof  muft  necefTarily  be  admitted. 
Ibul.  The  is^h.  of  a  marriage  may  be  eltablifhed  by  the  fentence  of  a  foreign  court,  having  competent 
jurifdiftion,  in  a  fuit  properly  inftituied  there,     i  Vez.  159. 

Howard  v.  In  an  a£lion  for  criminal  converfation,  the  marriage  was  proved 
Burton.  by  a  perfon  who  was  prefent  when  it  was  folemnized  in  the  Fleets 
Siuin'as  at  '  in  the  year  1737,  and  the  plaintiff's  counfel  offered  to  give  in 
Weftminft.  evidence  the  Fltet  regifler,  as  a  confirmation  of  the  teflimony. 
Tr.  1776.  £)^  Grey,  C.  J.  rejected  the  evidence,  for  that  the  whole  of  the 
^'"'  ■  '  tranfaction  was  illegal,  and  the  regifler  made  by  a  perfon  under  no 
tie,  and  therefore  not  entitled  to  credit. 
Wooifton  V.  It  has  been  doubted,  whether  the  ceremony  muft  not  be  per- 
Scott,  fer     formed  according  to  the  rites  of  the  church  j  bat  as  this  is  an 

Dennilon,;.  ^^^^^ 
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aftion  againfl:  a  wrong-doer,  and  not  a  claim  of  right,  it  feems  at Thetford, 
fufficient,  if  the  plaintiff  is  of  any  religious  feft,  to  prove  the  mar-  i753>wherc 
riage  according  to  the  religious  form  of  that  fe£l.  an  An^r! 

lift,  and  recavercd  5C0/.     Bull.  N.  P.  28. 

The  confeflion  of  the  wife  v/ill  be  no  evidence  againfl  the  de-  Baker  v. 
fendant  •,  but  a  difcourfe  between  her  and  the  defendant  may  be  ^^oriey, 
proved.     So,  letters  written  to  her  by  the  defendant  may  be  read  i7'!,'''^^Bu11 
as  evidence  againfl  him,  but  her  letters  to  him  will  be  no  evidence  N.  p!  28. ' 
for  him. 

In  a£lions  of  afTault,  the  time  of  limitation  hfoitr  years  ;  but  the  Cooke  v. 
criminal  converfation,  and  not  the  afTault,  being  the  gifl  of  this  '^^y^'y  Bull, 
a£lion,  not  guilty  vi'iiKxn  fix  years  is  the  proper  plea  to  it  under  2Burr.*7c» 
the  flatute  of  limitations.  And  upon  the  fame  principle,  the  de-  (a)Batche-* 
fendant  is  entitled  to  his  cofls,  though  the  damages  ftiould  be  ^^^ ":  '^'s^* 
under  forty  fhillings(«).]  sBLReMss.* 

Alfo,  the  hufband  may  not  only  bring  an  a£lion  at  law  for  the  2Salk.  553, 
criminal  converfation,  in  which  he  fhall  be  repaired  in  damages, 
but  may  alfo  proceed  in  the  ecclefiaflical  court  for  the  adultery  and 
folicitation  of  challity  j  and  the  proceedings  in  the  one  court  (hail 
be  no  bar  to  the  other.' 

But  where  there  was  an  indidlment  for  afTaulting,  beating, 
wounding,  and  endeavouring  to  ravifh  the  wife  of  ^.,  upon  which 
the  party  was  convi£led  ;  and  afterwards  the  hufband  brought  an 
a£lion  of  trefpafs  for  the  fame  caufe  ;  and  the  party  being  alfo 
libelled  againfl  in  the  fpiritual  court  for  the  fame  fadl,  viz.  for 
foliciting  her  chaflity,  moved  for  a  prohibition  to  the  proceedings 
in  the  fpiritual  court;  though  it  was  urged  for  the  jurifdi£lion 
of  the  fpiritual  court,  that  they  may  punifh  for  the  folicitation  and 
incontinence,  and  that  this  fuit  was  pro  faliite  anima,  the  others 
for  fine  and  damages  ;  yet,  a  prohibition  was  granted  ;  for  it  being 
an  attempt  and  folicitation  to  incontinence,  coupled  with  force  and 
violence,  it  does  by  reafon  of  the  force,  which  is  temporal,  become 
a  temporal  crime  in  toto  ;  as  if  one  fays,  thou  art  a  whore  and  a 
thief  or  thou  keepeji  a  banvdy-houfe,  which  are  temporal  matters,  the 
party  fhall  not  proceed  in  the  fpiritual  court  j  whereas  if  it  were 
only,  thou  art  a  whore,  a  libel  lies  in  the  fpiritual  court :  fo,  if  it 
be  faid  of  a  woman,  that  fhe  is  a  bawd  only,  and  not  that  fhe 
keeps  a  bawdy-houfe.  ^ntper  Holt,  C.  J.  If  one  commit  adultery, 
and  the  hufband  bring  affault  and  battery,  this  fliall  not  hinder 
the  fpiritual  court ;  for  it  is  a  criminal  proceeding  there,  and  no 
indi(fiment  lies  at  common  law  for  adultery^ 

3.  Of  the  feveral  Kinds  of  Dlvorcesi. 

Divorces  are  either  fuch  as  {b)  difTolve  a  vinculo  matrimomi,  and  C0.Lit.235. 
fet  the  parties  entirely  at  liberty,  fo  that  they  may  marry  whom  ^'    ^'"^' 
they  pleafe  afterwards ;  or  fuch  as  feparate  a  men/a  iff  thoro,  from  (i\  where 
bed  and  board   only  j  in  which  laft  the  marriage  continues  in  fudi  fen- 
force,  fo  that  if  either  of  them  marry  any  other,  fuch  marria";e  is  ',':""  °^ 

.  .  J         J  '  o  divorce  is 

yoi"'  given  in  the 

fpiritual  court,  the  iflue  fhall  be  perpetually  bound,  fo  long  at  that  fUnds  U  force ;  and  fhall  hoc  at 

commoa 
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common  law  be  admitted  to  make  any  proof  to  the  coiit;iaiy.  7  Co.  43.  Ken's  cafe.  Jenk.  289, 
Cro.  Jac.  186. 

47  E.  3.  78.  A  divorce  by  reafon  of  (a)  precontra£t  *  diflblves  a  vinculo  matri- 
j8H.  6.34.  ffiofill ;  for  the  party  being  under  a  prior  engagement,  the  fecond 
360.  (a)P^/-  marriage  is  null  and  void,  and,  confequently,  the  iflue  of  fuch 
32  H.  8.       fecond  marriage  are  baftards. 

c.  3S.    No 

divorce  could  be  for  any  precontraft  after  marriage  folemnized  in  the  face  of  the  church,  and  confum- 
mate  with  bodily  knowledge,  or  fruit  of  children  ;  out  i^iioa,i  this  matter,  this  was  repealed  /■tr  2  &  3  E.  6. 
C.  23.,  and  the  whole  aft  /•(>■  \  &  z  Ph.  Sc  M.  c.  8.  §  20.,  and  the  3?.  H.  8.  c.  38.  ^uoad  fu  much  only 
.as  wjs  not  repealed  by  2  &  3  E.  6.  c.  23.  was  revived  ^er  i  Eiiz.  c.  i.  §  1 1,   fo  that  ^aoji  this  matter, 

the  32  H.  8.  c.  38.  (lands  repealed. *  ^.  If  fince  26  Geo.  2.  c.  33.  any  fuch  divorce  can  now  be 

had,  as  no  fuit  or  contract  of  marriage,  to  compel  the  fame,  can  be  fupported  in  the  eccleCaftical 
courts  f 

C0.Lit.235.  So,  a  divorce  by  reafon  of  confanguinity  and  affinity  diilblves  a 
yiJe/up-a,    ^i)}culo  matnincnii  5  fuch  marriage  being  againft  the  divine  pofitive 

law,  and  therefore  void. 
C0.Lit.235.       So,  a  divorce  by  reafon  of  frigidity,  or  impotence,  diflblves  the 
5  Co.  98.      marriage  abfolutely  lb),  becaufe  the  end  of  the  contradl  cannot  be 

But  for  this  r  1  ;   V.   /' 

kind  of  di-    anfvvered. 

■vorce,  iiiie  5  Co.  9.  Moor,  225.  2Leon.i69.  And.  185.  Dyer,  178  pi.  40.  [b)  Butifaman 
be  divo:ced  from  one  woman  propter  perpetuam  genoai^di  impotentiam,  and  then  marry  another,  and  have 
iffue  by  the  fecond  marriage,  which  continues  without  divorce,  the  iliue  are  lawful ;  for  a  man  may 
be  habilh  &  inhabUis  di-verfis  temporihus ;  and  the  fecond  marriage  is  not  avoided  by  any  divorce,  and 
therefore  ftands  good  in  law.  5  Co.  98.  Bury'scafe.  Noy,  72.  Moor,  pi.  366.  S.  C.  by  the  name 
of  Morris  v.  Webber. 

Roll.  Abr.  A  divorce  caufd  profejfionis  is  reckoned  by  fome  amongft  the 
*^'-  caufes  that  diflblve  the  vinculum  matrimonii,  the  monks  and  nuns, 

Moor"2s6!  by  their  being  profeflbd,  having  vowed  perpetual  chaflity  ;  but 
Cro.  Car.  Others  hold,  that  in  fome  cafes  it  does  not,  and  that  in  fuch  the 
4^^'  wife  fhall  be  endowed  j  but  it  is  faid,  this  divorce  is  now  taken 

^g_  "      '    away  by  32  i/.  8.  f.  38.  and  other  afts,  made  on  purpofe  to  take 

away  that  and  other  fcrupulous  divorces. 
Roll.  Abr.  And  though  thefe  kinds  of  divorces  diflblve  a  vinculo  matrimoniiy 

357-  yet  the  iflue  between  the  parties  are  not  baltards,  till  there  be  a  di- 

vorce actually  had  j  for  though  fuch  marriages  be  unlawful,  yet  they 
remain  good  till  fentence  of  divorce  be  pronounced ;  and,  confe- 
quently, the  ifl"ue  muft  be  efteemed  legitimate,  till  fuch  a  dif- 
folution. 
Roll.  Abr.  Alfo,  though  a  divorce  caufa  pvscontraclus^  caufd  confanguimtatis^ 

68i.^  Co.  caujd  afflniiatis,  or  caujdfrigiclitaiis,  diflblve  the  vinculum  matrimonii^ 
-,."^/  *  and  leave  the  parties  at  liberty  to  marry  again;  yet,  if  either  of 
7  Co.  70.  the  parties  die  before  fuch  fentence  of  divorce  be  a£lually  pro- 
5  Co.  98.  nounced,  it  cannot  be  pronounced  [c)  after  ;  and  therefore  if  the 
(f)  But  huflDand  die  before  fuch  divorce,  the  iflue  are  legitimate,  and  his 
tliough  in  wife  de  facto  fliall  have  dower  ;  for  it  was  legitimuin  matrimoniuni 
"ft  ad''"'  quoad  dotem,  and  the  bifhop  ought  to  certify,  that  they  were  legitimo 
Torcecan-      matrimonio  copulati. 

rot  be  had  after  the  death  of  one  of  the  parties,  fo  as  to  baftardize  the  iffue,  yet  the  fpiritual  court  may 
proceed  to  punifli  the  fuivivor  for  the  incert.     Carth.  271.     4Mod.  182.     balk.  131. 

Co.  Lit.  32.  A  divorce  propter  adulteritim  does  not  diflblve  the  marriage,  but 

a^c^^'cr'o  ^"^y  makes  a  feparation  a  menfd  IS  thoro i   left  married  perfons 

Car  462.  fhould  commlt  the  crime  in  order  to  diiTolve   the  marriage;   and 

7  Co.  42.  though  fuch  a  divorce  does  not  baltardize  the  iflue,  yet  the  chil- 
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dren  born  in  fuch  a  ftate  of  feparation  are  prima  facie  not  pre-  [(.i)  So  laid 
fumed  to  be  the  hufband's,   unlefs  it  can  be  proved   that  they  '^°**'"  ^}  "> 
cohabited  afterwards  i  but   iuch  divorce  doe^s  H^  bar  the  wife  dowrr*"T°^ 
of  dower  [a).  ioe  '3. 

pi.  24.. 

I  Ro.  Rep  426.  arguend.  and  Powell  v.  Weeks,  Noy,  io8,  Godb.  145.  S.  C.  by  the  name  of  Lady 
Stowell's  cafe,  1  R.  Abr.  tit.  Baron  and  Feme,  A.  pi.  ai.  S.  C.  by  the  name  of  Stowel  v.  Wikes,  and 
Cro.  Car.  463  S.  C  cited.  But  Mr.  Hargrave,  in  notep,  on  Co.  Litt.  32  a.  faith,  that  according  to 
Rolie's  report  of  this  laft  cafe.  I  R  Abr.  68  1 ,,  it  wasadjudged,  that  the  divorce  for  adultery  was  a  bar 
of  dower.  And  Lord  hurlowe,  in  the  debate  in  the  Houle  of  Loids  upon  Shadwell's  Divorce  Bill,  ig 
reported  to  have  faid,  that  in  a  divDrcc  o  mer.ja  ct  tboto  for  adultery  a  w.  man  forfeits  her  dower.  Woodf. 
Pari.  Rep.  vol.  ii.  p.  339. The  reafon  why  a  i'worce  prof  ter  adultcrium  does  not  diffolve  the  mar- 
riage is,  that  the  ecclefirfftical  court  cannot  divorce  a  vinculo  matnnijmi  for  any  caufe  irfm^  jubfcquent 
to  the  mirria^e:  for  if  there  has  been  a  marriage  de  jure,  it  is  not  competent  to  that  court  to  lelcind 
it.  In  fa<fl,  the  fentence  of  the  fpiritual  court  in  a  divorce  a  -vwcu/o  matrhr.omi  is  not  fo  pro|.erly  x 
diflblution  of  the  contradt,  as  a  declaration  of  its  abfolute  nullity  ab  inito.  But  ihe  legiflature,  uncir- 
cumfcribed  in  its  powers,  has  frequently  for  adultery  wholly  dilfoived  the  conjugal  union.  It  has  gone 
fo  far  too  in  foine  cafes  as  to  baftardize  children  born  after  a  certain  tin.e  prior  to  the  pafling  of  the 
aft,  fee  Wakeman's  and  Brifcce's  Divorce  Bills,  in  1796^  and  though  it  has  in  general  made  feme 
provifion  tor  the  unhappy  woman  whofe  criminMl  conduft  has  occaiioned  its  inerference,  yet,  where 
the  cafe  has  been  ol   a  very  atrocious  nature,  it  has  left  her  wholly  at  the  mercy  of  her  injured  hulband. 

See  Shadwell's  Divorce  Bill,  in  1796,  and  Woodf  Pari  Rep.  ubi  fupru. In  the  debate  which  took 

place  upon  Mr.  Shadwell's  Bill,  the  Lords  Thurlowe,  Loughborough,  ard  Grenvil.e  exprefled  a  wifli, 
that  the  fnbje£t  of  divorce  for  adultery  were  fubmitted  by  an  enaftment  of  the  legiflature  to  fome 
regular  judicial  court,  skhere  the  crime  and  the  provocation  to  the  crime  would  be  carefully  balanced, 
where  fadls  and  circumftances  could  be  inveftigated  with  the  temper,  the  dtliberation,  the  caution,  tha^ 
ought  to  accompany  fuch  an  inveftigation.] 

So,  a  divorce  propter  favitiam  or  tnetum  is  of  the  fame  nature,  Cro.  Car. 
and  does  not  diffolve  the  bond  of  matrimony  j  but  is  only  a  pro-  4*** 
vifion  for  the  woman's  fafety,  that  fhe  may  avoid  her  hufband's 
cruelty  and  ill  ufage. 
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'T^HE  relationfliip  between  a  mafter  and  a  fervant  from  the  (i)  Hence 
-■■     fuperiority  and  power  which  it  creates  on  the  one  hand,  and  ^"i  ^^^  ^^- 
duty,  fubje£lion,  and,  as  it  were  (i),  allegiance,  on  the  other,  is  l^u^^.c.z, 
in  many  inftances  applicable  to  other  relationfliips,  which  are  both  it  is  petit 
in  a  fuperior  and  a  fubordinate  degree;  fuch  as  lord  and  bailiff,  '^eafonfor 
principal  and  attorney  (r),  owners  and  mailers  of  (hips,  merchants  kihhsmaf- 
and  factors,  and  all  others  having  authority  to  enforce  obedience  ter;  in  the 
to  their  orders,  from  thofe  whofe  duty  it  is  to  obey  them,  and  '""^'"^.'on 
whofe  a£ts,  being  conformable  to  their  duty  and  office,  are  efteem-  hath  been 
ed  the  a6ts  of  their  principals.     But  thefe  being  treated  of  under  hddto  ex- 
their  proper  heads,  we  fhall  here  confider  this  relationfliip,  as  it  ^^^^^^^ 
more  particularly  affe6ts  mafters  and  thofe  who  are  more  properly  maHer's' 

called  fervants  and  apprentices.  ^'f«' 

^^  ^  Plow.  86. 

3  Inft.  20.     4  Co.  46.      (f )  Where  a  mafter  of  a  (hip  Is  exprefsly  faid  to  be  a  fervanC  to  the  ownert, 
tnd  the  owners  (hall  iinfwer  for  him  as  fuch.    3  Mod,  323.     a  Vein.  64.3. 

Vot.  IV.  ♦  N  n  (5  (A)  Of 
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(A)  Of  the  Manner  of  Hiring  and  Binding  a  Perfon 
-  Servant  or  Apprentice. 

(B)  Who  may  ferve,  or  are  capable  of  binding 
themfelves  Servants  or  Apprentices. 

(C)  Of  the  Jurifdidtion  of  Juftices  of  Peace  in 
binding  out  Apprentices,  in  obliging  Mafters  to 
provide  for  them,  in  compelling  them  to  refund 
the  Money  had  with  them,  and  in  difcharging 
Apprentices  from  their  Mafters. 

(D)  Of  the  Necefliry  of  ferving  an  Apprenticefhip, 
as  a  Qualification  to  follow  a  Trade  within  the 
5  E/iz.  c.  4. :  And  herein, 

1.  What  fhall  be  faid  a  Trade,  which  a  Perfon  is  prohibited 
to  follow,  within  the  Statute. 

2.  What  Manner  of  following  or  exercifing  a  Trade  fhall  be 
faid  within  the  Statute. 

3.  What  Kind  of  Service  will  be  a  fufEcient  Qualification 
within  the  Statute. 

4.  By  whom  the  Offence  of  following  a  Trade  without  a 
Qualification  is  cognizable. 

5.  Of  the  Form  of  the  Proceedings  in  order  to  a  Conviction, 
for  following  a  Trade  without  being  qualified. 

(E)  Of  affigning  and  turning  over  Apprentices  to 
other  Mafters. 

(F)  Of  making  Apprentices  free. 

(G)  How  Apprentices  are  to  be  taken  Care  of  when 
their  Mafters  happen  to  die. 

(PI)  Of  Servants'  Wages,  how  recoverable. 

( I  )  What  Ads  of  the  Servant  are  deemed  the 
Mafter's,  of  which  the  Mafter  may  take  Ad- 
vantage. 

(K)  What  Ads  of  the  Servant  fhall  be  deemed  the 
Mafter's,  for  which  the  Mafter  fhall  anfwer  and 
be  bound. 

(L)  For  what  Ads  of  his  ihall  the  Servant  himfelf 
anfwer  to  others. 

(M)For 
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(M)  For  what  Ads  of  his  fhall  the  Servant  anfwer, 
and  be  refponfible  to  his  Mafter  :  And  herein, 

1.  Where  by  an  implied  Trwft  or  Confidence  a  Servant  fhall 
anfwer  in  a  Civil  A6lion. 

2.  Where  Servants  and  Apprentices  (hall  be  punifhed  crimi- 
nally, for  A6ls  done  in  relation  to  their  Mafters. 

(N)  Of  the  Matter's  Authority  over  his  Servant, 
and  how  far  he  may  corredt  and  punifh  him. 

(O)  Of  the  Matter's  Remedies  againft  others  for 
enticing  away,  and  other  Injuries  done,  in  relation 
to  his  Servant. 

(P)  What  a  Mafter  or  Servant  may  juftify  doing  in 
each  other's  Defence. 


(A)  Of  the  Manner  of  Hiring  and  Binding  a  Perfon. 
Servant  or  Apprentice. 

'TpHE  retaining  a  menial  fervant  and  taking  an  apprentice  differ  aiH.  e.^j. 
•*■  greatly  as  to  the  manner ;  for  as  to  the  firfl  it  may  be  by  3  J^^b.  304. 
parol  (fl)  contradl,  or  agreement  only,  and  therefore  fuch  a  one  Ld.Raym.* 
may  be  difcharged  by  parol,  and  without  writing;  but  an  appren-  m?- 
tice  muft  be  by  deed,  and  cannot  be  difcharged  witliout  deed,  and  j 
inuft  be  retained  by  the  name  of  an  apprentice  exprefsly,  otherwife  (a)  That  by 
he  is  no  apprentice  though  bound.  the  contradl 

he  is  conii- 
dcred  as  fervant,  though  he  has  not  yet  aftually  done  any  fervice  for  his  mafter.     Dak.  Juft.  c.  5?. 

• — And  on  fuch  contraft  the  mafter  may  have  an  adlion  againft  him,  if  he  either  refufes  to  ferve 

at  all,  or  departs  before  the  time  is  expired  for  which  he  agreed  to  ferve.     Dalt.  Juft.  c.  58.  Aad 

where  the  mafter  has  his  remedy  againft  another  detaining  him,  -vide  infra,  letter  (O). 

A  fervant  may  hire  himfelf  for  what  time  he  pleafes ;  but  it  Is  Co.  Lit.  42. 
faid,  that  if  a  man  retain  a  fervant  generally,  without  expreffing  ''■J'^*^* 
any  time,  the  law  will  conilrue  it  to  be  for  one  year,  becaufe  that  j  gi.  cojn. 
retainer  is  according  to  law.  4^5. 

Alfo,  it  hath  been  adjudged,  that  if  a  perfon  retain  a  fervant  for  2  Keb.  16. 
a  year,   iS>'^^c  de  anno  in  cTimim  qiiamdiu  ambabtis  partibus  placuerity  ^°'"  '^' 
that;after  the  fecond  year  begun,  the  retainer  holds  good  for  another 
year  \  and  that  it  ftiaii  not  be  a  retainer  for  a  year  certain,  and  af- 
terwards at  will. 

And  as  an  apprentice  can  only  be  bound  by  deed,  fo  It  Is  necef-  1  Roll, 
fary,  according  to  the  cuflom  of  {b)  fome  }  laces,  that  fucli  deed  or  p'^P"  3°5- 
indenture  be  enrolled;  as,  In   London,  if  the  indentures  be  not  Mod.  Rep! 
enrolled  before  the  chamberlain  within  a  ye.ir,  upon  a  petition  to  17'-  pi-^a. 

the    '^^^  Where 
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perfons  the  mayoi*  and  aldermen,  t^fc.  ■^fclrefac.  {hall  iflue  to  the  mafter, 

binding  jq  (hcw  caufe  why  not  enrolled  ;  and  if  it  was  through  the  mailer's 

felvTs  ap-  default,  tlie  apprentice  {a)  may  fue  out  his  indentures,  and  be  dif- 

prencices  to  charged  ;  other  wife,  if  through  the  fault  of  the  apprentice  ;  as,  if 

mariners,  j^g  v/ould  not  comc  to  prcfent  himfelf  before  the  chamberlain,  ^c. 

dentures  are  ^0^*  they  cannot  be  enrolled,  unlefs  the  apprentice  be  in  court  and 

to  be  en-  acknowledge  them. 

lolled  in  the 

next  corporate  towns.  3  Lev.  3R9.  (a)  Where  It  is  nccefTary  in  order  to  prove  him  an  apprentice. 
Skin.  579  pi.  2.  And  fee  a  certificnte  relating  to  the  enrolment  of  apprentices  in  vol.  3.  of  Lord  Bac. 
Works,  4to,  353.  [Hy  5  G.  3.  c.  46.  ^  iS.  the  chamberlain,  or  other  proper  officer  of  every  city, 
&c.  where  any  apprentice  obtains  his  fiecdom  by  fervitudc,  (hall  enrol  the  name  of  every  apprentice, 
who  ihall  be  placed  out  within  fuch  city,  the  name  of  the  mafter  and  miftrefs,  the  apprentice  fee,  tiie 
trade,  aad  the  dates  of  the  indenture,  on  pain  of  twenty  pounds.  And  by  §  41.  ail  printed  indent- 
ures ihall  have  the  notice  or  memorandum  di:fciibi;d  in  the  adt,  printed  under  the  fame.  J 


6  Mod.  69.  But  it  hath  been  held,  that  this  cufhom  does  not  extend  to  one 
Saik.  68.  bound  apprentice  to  a  waterman,  under  21  years  of  age  ;  for  the 
^  "  *  company  of  watermen  are  but  a  voluntary  fociety,  and  being  free 

of  that  does  not  make  one  free  of  London. 
Smith  V.  [I^y  5  E-Uz.  c.  4.  §  25.  an  apprenticefhip  can  only  be  created  by 

Birch,  INDENTURE :  therefore,  where  the  writing  by  which  one  perfon 

az2. '  ^'  agreed  to  ferve  another  for  feven  years  began,  "  this  indenture 
<'  witneflelh,"  but  was  in  fadl  a  deedpolly  and  not  an  indenture,  it 
was  holden,  that  the  mafter  could  not  maintain  any  aftion  upon 
it  againft  a  perfon  for  enticing  away  and  detaining  his  appren- 
tice. 
Rex  V.  So,  an  agreeme7it  to  execute  indentures  of  apprenticefhip  will 

Stratton,  ^Qt  conflitutc  a  fufficicnt  binding  under  5  Eli-z.  c.  4.  although  a 
Ca^zT^"!!'^'  fsrvice  of  feven  years  is  performed  under  it ;  for  there  muft  be  an 
Rex  v.  hidenttire  duly  executed  :  and  of  courfe,  where  there  is  neither  in- 

whitchurch  (Venture  nor  agreement,  but  only  a  binding  by  parol,  there  can  be 

Canoni-  •      r<  • 

corum,         "o  apprenticelhip. 

iConlt's  Bolt's  P.  L.  464.  pi.  650.  S.  P.     Rex  v.  Mannam,  Burr.  Set.  Ca.  290. 

Cafe  of  Sr.         An  indenture,  however,  though  loft,  fhall  be  fufficlent,  on  proof 
Savicui's,      being  made,  that  it  was  duly  executed ;  but  a  declaration  of  the 
J  Conft^i^  '    mother,  that  flie  heard  the  apprentice's  father  fay,  he  was  bound 
Bott's  p.  L.  by  indenture,  is  not  fufhcient  evidence  of  the  fail. 
463.  pi.  648. 

It  is  provided  by  3  1  G,  2.  c.  11.  that  although  the  inftrument 
by  which  the  contradl  is  formed  fhould  not  be  indented,  the  ap- 
prentice fhall  neverthelefs  gain  a  fettlement  under  it. 

By  the  feveral  ftamp  a6ls,  the  indenture  (except  in  the  cafe  of 
a  parifh  apprentice)  muft  be  ftamped  with  a  fix  (hilling  ftamp,  or 
it  cannot  be  given  in  evidence. 

And  by  SAnn.  e.g.  §  32.  a  duty  is  impofed  of  fixpence  for 
every  tvienty  (hillings  for  every  fum  of  fifty  pounds,  or  under,  and 
one  (hilling  on  all  funis  above  fifty  pounds,  given,  paid,  contra£l- 
ed,  or  agreed  for,  with,  or  in  relation  to  every  clerk,  apprentice, 
or  fervant ;  and  proportionably  for  greater  or  lefs  fums  ;  which 
duty  (liall  be  paid  by  the  mafter  or  miftrefs. 

By  §33.  this  duty  fhall  be  under  the  management  of  the  com- 
miflioners  of  the  (lamp  office. 

By 


By  §  35.  the  monies  paid  or  agreed  to  be  paid  with  every  clerk, 
apprentice,  and  fervant,  fliall  be  truly  inferted  and  written  in 
words  at  length  in  the  indenture  or  other  writing  which  contains 
the  covenants,  ^c.  for  fuch  fervice ;  and  fuch  indenture  or  writ- 
ing fhall  bear  date  upon  the  day  of  figning,  fealing,  or  otherwife 
executing  the  fame,  upon  pain  to  every  mafter  or  miftrefs  of 
double  the  fum  given,  one  moiety  to  the  king,  and  the  other  to  the 
informer;  with  full  cofts  to  be  recovered  by  adlion,  ^c.  within 
one  year  after  the  term  appointed  for  the  fervice  is  expired. 

By  §  36.  the  commiffioners  of  the  (lamp-office  are  to  provide 
two  additional  {lamps,  denoting  tho,  fixpeniiy  and  ^^zV/z";;^  duties  ; 
and  all  indentures,  b'V.  executed  in  the  bills  of  mortality,  fiiall  be 
(lamped  at  the  head  (lamp-office,  and  the  duties  paid  to  the 
Receiver-General  within  one  month  from  the  date  of  the  in- 
denture. 

By  §  37.  all  fuch  indentures,  ^c.  executed  in  any  other  part  of 
Qreat  Britam  (hall,  at  the  option  of  the  party,  be  fent  either  to 
the  head  (lamp-office  within  the  bills  of  mortality,  or  to  fome  of 
the  colleQors  refiding  without  the  bills  of  mortality,  within  two 
months  after  the  date  of  fuch  indentures,  and  the  duties  paid 
thereon  :  and  in  cafe  the  faid  payment  (hall  be  made  immediately 
to  the  Receiver-General,  the  indenture  fhall  be  forthwith  ftamped 
with  one  of  the  new  ftamps ;  but,  if  made  to  the  colle6tor,  he 
fliall  indorfe  on  fuch  indenture  a  receipt  for  the  monies  fo  paid  in 
words  at  length,  bearing  date  the  day  on  which  fuch  payment  (hall 
be  made,  and  fubfcribe  his  name  thereto,  and  then  deliver  back 
the  indenture  to  the  bringer  thereof. 

By  §  38.  the  indenture,  i^c.  fo  indorfed,  if  made  within  (ifty 
miles  from  the  bills  of  mortality,  fhall,  within  three  months  after 
the  date  thereof,  be  brought  or  fent  to  the  ftamp-office  in  London^ 
and  immediately  ftamped,  as  the  cafe  (hall  require. 

By  §39.  all  indentures,  ^c.  \vherein  fhall  not  be  truly  inferted 
the  full  fum  received  with  fuch  apprentice,  ds'f.,  or  which  (hall 
not  be  ftamped  according  to  the  tenor  of  this  aft,  within  the  time 
limited,  (liall  be  void,  and  not  available  in  any  court ;  and  the 
apprentice  be  incapable  of  being  free  of  any  city,  ^r.,  or  of  fol- 
lowing the  intended  trade. 

But  by  §40.  this  acl  (hall  not  extend  to  apprentices  put  out  at 
the  common  publick  charge  of  any  parilh. 

By  ^  43.  no  indenture  required  by  this  a£l  to  be  (lamped,  (hall 
be  given  in  evidence  in  any  fuit  brought  by  the  parties,  unlefs  the 
party  producing  it  do  firll  make  an  oath,  that  the  fums  inferted 
were  all  that  were  paid  on  behalf  of  the  apprentice. 

And  by  §45.  where  any  thing,  not  being  money,  (hall  be 
given,  l^fc.  to  any  mafter  or  miftrefs  with  any  apprentice  for 
whom  a  duty  is  chargeable  by  this  a£l,  the  duty  (hall  be  paid"  to 
the  full  value  of  the  thing  given. 

By  ^  Ann.  c.  21.  §66.  if  any  mafter  or  miftrefs  fhall  negle£fc 
to  pay  the  rates  or  duties,  they  (hall  forfeit  (ifty  pounds,  one 
moiety  to  the  king,  the  other  to  him  who  (iiall  fue  for  thz 
fame,  ifc. 

if 
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Cnerden  v.  If  a  pcrfon  agrees  to  go  apprentice  to  another,  and  enters  upon 
Leiand,  jj^g  fervicc  accordingly,  and  after  a  trial  of  three  months  is  bound 
P.  L  483.  apprentice  by  indenture,  but  the  indentures  are  dated  at  the  time 
p>'  679.  he  entered  on  the  fervice,  and  not  at  the  time  of  the  execution, 
the  indentures  are  abfolutely  void  to  all  intents  and  purpofes,  by 
8  ^>tfi.  c.  9.  §  35. 
li.  iliJ.  So  alfo,  where  a  mother  bound  her  fon  apprentice,  and  paid 

twenty  fhillings  to  the  mafter,  which  fum  was  recited  in  the  in- 
denture purfuant  to  8  y^nn.  c.  9.  §45.  but  the  fixpence  duty  was 
never  paid,  nor  the  indentures  (lamped  with  the  additional  ftamp, 
they  were  held  void. 
Rex  V.  So  alfo,  if  on  produ£lion  of  the  indentures,  they  are  not  ftamped. 

Clwyd,  Burr.  Sec  Ca.  236.     Rex  v.  Ditchingham,  4  Bur.  Set.  Ca.     4TermRep,  ^69. 

Rex  V.  So,  an  agreement  of  apprenticefhip,  entered  into  with  a  view  to 

Highnam,  f^ye  the  expeuces  of  indentures,  and  to  avoid  the  payment  of  the 
Bott's  P.  L.  duties  impoled  by  the  above  ftatute  of  8  Anney  is  void  and  of  no 
495.  pi. 689.  effect. 

Rex  V.  Eaft  Dut,  in  cafes  where  the  indenture  is  not  produced,  and  evidence 
Knoyic,  jg  giyen  t}ja-  indentures  actually  exifted,  and  were  duly  executed, 
Ca.  151 .       t^e  court  will  prefume  that  they  were  regularly  ftamped,  and  the 

duty  paid. 
Rex  V.  But,  before  p.vroI  evidence  is  given  of  the  contents  of  indentures, 

*^^'y»  proof  muft  be  made  of  tlieir  being  loft  ;  and  it  feems,  that  fomc 

Bott's  p.  L.  evidence  ought  to  be  given,  not  only  that  they  were  duly  executed, 
490. pi. 687.  but  that  the  duty  was  paid. 

Rex  Y.  The  additional  ftamp  is  only  required,  where  the  money,  or 

Korthow-  o*]^ei.  thing,  is  given,  paid,  contradled,  or  agreed  for,  with,  or  in 
3131.  Rex  relation  to,  the  apprentice  ;  and  therefore,  when  the  mother  of  a 
».  St.  Pe-  lad  propofed  to  put  him  out  an  apprentice,  but  the  intended 
^"'^'ci'nft's  "^^^^'^  refufed  to  t?.ke  him,  becaufe  he  wanted  clothes,  and  the 
Bote's  P.  L.  grandfather  agreed  to  give  the  mafter  thirty  ihillings,  which  the 
486.pi.6Ss.  mafter  was  to,  and  did,  lay  out  for  the  boy  in  clothes,  the  court 
*'  g^  pg^J*  held,  that  there  was  not  any  ftamp  necelTary  on  this  account  \ 
trox,  in  for  the  ftatute  means  money  given  for  the  benefit  of  the  mafter; 
Dartmouth,  and,  in  this  cafe,  he  laid  out  the  money  merely  as  an  agent  to  the 
^"'"s.'p:''-  boy's  friends. 

Baxter  v.  So,  where  in  an  indenture  fixpence  was  the  fum  mentioned  to 

iwnf"'        ^^^^  \^t.tn  given  to  the  mafter,   as  a  fee  with  the  apprentice ;   the 

Rexv.Yarl  court  refolved,  that  the  ftatute  intended,  that  when  more  thait 

mouth,         fifty  pounds  was  paid,  a  twentieth  part  thereof  ftiould  be  paid  for 

Ca'i  Q*"'     ^"^y»  ^""^  ^  fortieth  part  when  the  fum  was  under  fifty  pounds; 

S.jp.    '       but  that  in  the  prefent  cafe,  there  would  not,  under  this  mode  of 

calculation,  be  any  coin  fmall  enough  to  pay  the  duty  in ;  and  de 

mimmis  nan  curat  lex. 

Pcnjiington        So  alfo,  where   in  indentures  of  apprenticefhip,  there  was  a 

T.SudeU       covenant,  that  the  father  would  provide  the  apprentice  meat. 

Bote's  P.  L.    drink,  waftiing,  lodging,  and  clothes,  and  that  the  mafter  ftiould 

4S8.pl  6S6.  pay  the  apprentice  five  pounds  a-yearin  confideration  of  his  faith-. 

ful  fervices  and  of  the  due  performance  of  the  covenants ;  the 

court 
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souTt  feemed  to  think,  that  the  indentures  did  not  require  a  (lamp 
under  the  ftatute  of  8  Anne. 

But  this  point  was  afterwards  more  folemnly  decided.     Thus,  Rcxt. 
where  it  was  agreed  in  the  indentures,  that  "  fufficient  meat,  p""'^'* 
**  drink,  apparel  of  all  kinds,  phyfick,  furgery,  and  lodging,  and  ca.  834.  * 
*'  all  other  neceflaries   during  the    term,   fliould  be  found  and 
**  provided  for  the  apprentice  by  the  father,  for  which  purpole 
**  the  mailer  was  to  allow  him  four  fhillings  a-week  during  the 
*'  term ;"  the  court  held  the  indentures  good,    although   they 
were  not  (lamped,  and  no  duty  paid. 

So  alfo,  where  in  an  indenture  the  apprentice  covenanted,  that  Rexv.WaU 
**  he  would  at  his  own  expence  provide  for  himfelf  meat,  drink,  '**"  '-'^^^» 
*'  walhing,  lodging,  apparel,   and  phyfick,  at  all  times  during  Reprt^j, 
*'  the  term ;  and  the  mafter  covenanted  to  pay  him  five  (liillings 
**  a-week  for  the  fird  three  years,  and  feven  (hillings  a-week  for 
*'  the  remainder  of  the  term  ;"  it  was  ruled,  that  the   indenture 
did  not  require  the  additional  (lamps  impofed  by  8  Anne. 

And  where  an  indenture  was,  that  the  father  of  the  apprentice  Rex  v. 
would,  at  his  own  charge,  find  and  provide  for  his  own  (on  good,  Leighton, 
competent,  and  fufficient  meat,  drink,  and  lodging,  every  Sunday  Rep!7i2. 
in  the   year    during    the    term;  and  would    provide   him    with 
clothes  and  apparel  of  all  forts  (except  working  aprons  and  (hoes) ; 
and  the  mader  covenanted  to  provide  him  with  meat,  drink,  and 
lodging,  except  on  Sundays^   during  the  term ;  the  court  thought 
the  point  fo  clearly  fettled,  that  they  would  not  fufFer  it  to  be 
argued. 

So  alfo,  money  given  by  parilh  olHcers  (in  the  cafe  of  a  voluntary  Rex  v.  St. 
binding),  as  the  confideration  of  the  pauper's  being  taken  apprentice,  Petr^x,  in 
is  not  liable  to  the  duty  impofed  by  the  8  Anne;  for  it  comes  within  4  TeTm"   * 
the  exception  of  j  40.  as  being  at  the  publick  charge  of  the  parilh.  Rep.  196. 

By  18  G.  2.  c.  22.  $  24.  if  any  mafter  or  miftrefs  negle£l  to 
pay  the  rates  and  duties  within  the  refpe£live  times  limited 
by  Z  Ann.  c.  9.  and  <)  Ann,  c.  21.  they  (hall  further  forfeit  for 
every  negledl  double  the  rates  and  duties  charged. 

By  18  G.  2.  c.  22.  §  25.  if  any  apprentice,  ^c.  on  the  negIe»El 
of  his  mafter  or  miftrefs  to  pay  the  rates  and  duties,  (hall,  on 
notice  to  his  mafter  or  miftrefs,  pay  the  faid  rates  and  duties,  and 
alfo  the  penalties  and  forfeitures  of  this  a£l,  within  one  year  after 
the  fame  became  incurred,  fuch  apprentice  may,  within  three 
months  afterwards,  demand  back  the  apprentice-fee ;  and  if  the 
fame  be  not  paid  within  three  months  after  fuch  demand,  he  may 
recover  the  fame  by  adlion,  and  (hall  be  difcharged  from  his  ap- 
prentice(hip. 

And  by  §  26.  fuch  apprentice  (hall  have  the  fame  benefit  of  the 
time  he  (hall  have  ferved,  as  he  could  have  had  in  cnfe  of  any 
alFignment  or  turning-over  to  any  new  mafter  or  miftrefs. 

By  20  G.  2.  c.  45.  §  5.  if  any  mafter  or  miftrefs,  who  (hall  be- 
come liable  to  the  double  duties,  (hall  pay  them  to  the  perfons 
who  ought  to  receive  them ;  and  alfo  tender  the  indentures  to  be 
(lamped  at  any  time,within  two  years  aftet  the  end  of  the  nppren- 

VoL.  LV.  Q  0  tice(hip. 
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tlcefliip,  and  before  any  fuit  for  them  is  commenced,  the  in» 
dentures  fliall  be  good  and  available  in  law  and  equity,  and  the 
apprentice  as  capable  of  following  his  trade,  as  if  the  fnigle  duties 
had  been  regularly  paid. 

By  §  6.  if  any  apprentice  (hall,  after  fuch  double  duties  incur- 
red, make  requefh  in  writing  before  one  witnefs,  to  his  mafter  or 
miftrefs  to  pay  them,  and  fhall,  on  the  negle£l  of  his  mafter  or 
miftrefs  to  pay  the  faid  double  duties  within  three  months  after 
fuch  requeft,  pay  the  fame  at  any  time  within  two  years  after  the 
determination  of  his  apprenticefhip,  he  may,  within  three  months 
after  fuch  payment,  demand  of  his  mafter  or  miftrefs  double  the 
apprentice-fee ;  and  if  the  fame  be  not  paid  within  three  months 
after  fuch  demand,  he  may  recover  the  fame  by  action,  and  fhall, 
immediately  after  fuch  payment,  and  upon  fignifying  by  writing 
under  his  hand,  that  he  defires  to  be  difcharged  from  his  appren- 
ticeftiip,  be  difcharged  from  the  fame. 

And  by  §  7.  he  fhall  have  the  fame  benefit  of  the  time  ferved, 
as  if  he  had  been  affigned  or  turned  over. 

But  by  §  8.  if,  where  any  profecution  {hall  be  commenced 
againft  any  mafter  or  m.iftrefs  for  penalties,  the  apprentice  (hall 
pay  fuch  double  duties  within  two  years  after  his  apprenticefhip 
expires,  the  indenture  ftiall  be  good,  ^c.'} 


(B)  Who  may   ferve,    or   are  capable   of  binding 
themfelves  Servants  or  Apprentices. 


Dalt. 


c.  sS,   T  T  is  faid,  that  if  a  married  man  and  his  wife  bind  themfelve? 

to  lerve,  they  fhall  be  compelled  thereto,   according   to  their 

covenant  or  agreement ;  and  that  if  a  woman  who  is  a  fervant 

fhall  marry,  yet  fhe  muft  ferve  out  her  time  ;  and  her  huftaand 

cannot  take  her  out  of  her  nvafter's  fervice. 

II  Co.  Sg.b.       It  feems  clearly  agreed,  that  by  the  {n)  com.mon  law,  infants,  or 

^80   *  ^^^'  P^^^o^s  under  the  age  of  21  years,  cannot  bind  themfelves  appren- 

3  Leon.  63.    tices,  in  fuch  a  manner  as  to  entitle  their  mafters  to  an  action  of 

7  Mod,  15.    covenant,  or  other  aftion,   for  departing  their  fervice,   or  other 

DougUc!!/]  '^'^s^ches  of  their  indentures  ;  which  makes  it  neceflary,  according 

{a)  Nor  in     to  the  ufual  pradlicc,  to  get  fome  of  the.ir  friends  to  be  bound  for 

cquity.^br.  the  faithful  difcharge   of   their  offices,   according  to  the  term* 

Bu'tifan      ^g^eed  on. 

Jhiant  of  five  years  of  age,  or  other  peifcn  vho  is  not  fjoren  ]n  corpore,  be  reta'meJ,  and  ferve  \n  the  beft 
n  arncr  he  can,  his  mafter  muft  pay  him  his  wages.     Bro.  lit.  Labour,  46.     Dalt.  Juft.  c.  58. 

But  by  the  5  Eliz.  c  4.  §  43.  it  is  ena£led  in  the  words  follow- 
ing :  ♦<  And  becaufe  there  hath  been,  and  is  feme  queftion  and 
"  fcruple  moved,  whether  any  perfon  being  within  the  age  of 
**  twenty-one  years,  and  bounden  to  ferve  as  an  apprentice,  in 
*»  any  other  place  than  in  -rfie  faid  city  of  London,  fliall  be  bound- 
"  en,  accepted,  and  taken  as  an  apprentice  -,  for  the  refolution  of 
*'  the  faid  fcruple  and  doubt,  be  it  ena^ed  by  the  authority  of  this 

•<  prefent 
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"  prefent  parliament.  That  all  and  every  fuch  perfon  or  perfons, 
"  that  at  any  time  or  times  from  lienceforth  (hall  be  bouuden  by 
**  indenture  to  ferve  as  an  apprentice  in  any  art,  fcience,  occupa- 
**  tion  or  labour,  accofding  to  the  tenour  of  this  eftatute,  and  in 
*'  manner  and  form  aforefaid,  albeit  the  fame  apprentice,  or  any 
*'  of  them,  fhall  be  within  the  age  of  twenty-one  years,  at  the  - 
**  time  of  making  their  feveral  indentures,  fliall  be  bounden  to  * 
*'  ferve  for  the  years  in  their  feveral  indentures  contained,  as 
*'  amply  and  largely  to  every  intent,  as  if  the  fame  apprentices 
*'  were  of  full  age  at  the  time  of  making  fuch  indentures ;  any 
"  law,  ^c." 

But  notwithftanding  this  ftatute,  it  hath  been  held,  in  an  a£lion  Cro.  Car. 
of  covenant  againfh  an  apprentice,  for  departing  from  his  mailer's  ^'^i]^-}'"^ 
fervice  without  licence,  within   the  time   of  his  apprenticelhip  ;  cro.  Jac. 
where  the  defendant  pleaded,  that  at  the  time  of  making  the  in-  494-  S.  P. 
denture  he  was  within  age  ;  and  on  demurrer  to  this  plea,  it  was  [^^'^j''^  ^* 
argued,  that  this  indenture  fhould  bind  the  infant,  becaufe  it  was  s  Mod! 459. 
for  his  advantage  to  be  bound  apprentice,  to  be  infl:ru£led  in  a  S.  P.  Brand 
trade  ;  and  it  was  alfo  urged,  that  he  was  compellable  by  the  5  E/iz.  ^oaT^^°z'. 
c.  4.  fi'pra,  to  be  bound  out  an  apprentice;  that  although  an  inr  S.P.] 
fant  may  voluntarily  bind  himfelf  an  apprentice,  and  if  he  continue 
an  apprentice  for  feven  years,  he  may  have  the  benefit  to  ufe  his 
trade ;  yet  neither  at  the  common  law,  nor  by  any  words  of  the 
above-mentioned  ftatute,  a  covenant  or  obligation  of  an  infant,  for 
his  apprenticeihip,  (hall  bind  him  ;  but  if  he  mifoehave  himfelf, 
the   mafter   may   correcl  him  in  his  fervice,  or  complain   to   a 
juftice  of  peace,  to  have  him  punifhed  according  to  the  ftatute; 
but  no  remedy  lieth  againft  an  infant  upon  fuch  covenant. 

By  the  cuftom  oi  London ^  an  infant  unmarried,   and  above  the  Moor,  134. 
age  of  fourteen,  may  bind  himfelf  apprentice  to  a  freeman  of  ^?"'^-»92- 
London^  by  indenture  with  proper  covenants  ;  which  covenants.  Rep.  30^. 
by  the  cuftom  of  London^  (hall  be  as  (a)  binding  as  if  he  was  of  Palm.  361. 

(a)  And  for  a  breach  an  a£lIon  may  be  brought  in  any  other  court,  as  well  as  in  the  courts  of  the  city. 
Moor,  136. 

[Although  an  infant  cannot  bind  himfelf  apprentice  fo  as  to  en-  3t.  Nicholas 
title  his  mafter  to  an  adlion  of  covenant  for  breach  of  any  of  the  *"''  ^^'^^~ 
claufes  in  the  indenture,  yet  it  fhould  feem  (but  the  point  has  fw/cb,  zSrr. 
never  been  diredlly  determined,)  that  if  in  facft  he  does  bind  him-  1=66.  Eurr. 
felf,  he  is  not  afterwards  at  liberty  to  avoid  a  contrail  fo  notori-  |°'^-  ^^*  5f • 
oufly  for  his  benefit.  Ca.  terrp. 

Hardw.  323.  S.  C.     Rex  v.  Evered,  Cald.  26.    Rex  v.  HJndringl:am,  6  Term  Rep,  557.    Afhcrot:  T. 
Bertles,  id.  652. 

It  has  been  determined,  that  an  indenture  of  apprenticefliip  to  Rex  v.  Pe- 
an  infant  is  not  void,  but  only  voidable.]  Dartmouth,  4 1^TLT.^<i^. 
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(C)  Of  the  Jurifdidlon  of  Juftices  of  Peace  in 
binding  out  Apprentices,  in  obliging  Mafters  to 
provide  for  them,  in  compelling  them  to  refund 
the  Money  had  with  them,  and  in  difcharging 
Apprentices  from  their  Mafters. 

'T'HE  jurifcli£llon  of  juftlces  of  the  pence  herein  depends  on 
-'•  divers  a£ts  of  parliament,  particularly  on  the  5  EUz.  c.  4.  the 
hiofl  material  claufe  of  which,  as  to  this  purpofe,  is  ^  35.  which  is 
as  followeth  :  "  That  if  any  perfon  fli.iU  be  required  by  any  houfc- 
"  holder,  having  and  uliiig  half  a  plough-land,  at  the  leaft,  in 
**  tillage,  to  be  an  apprentice,  and  to  ferve  in  hulbandry,  or  in 
**  any  other  Icind  of  art,  myllery,  or  fcience,  before  cxprefTed,  and 
•*  fliall  refufe  fo  to  do  •,  that  then,  upon  complaint  of  fuch  houfe- 
**  keeper,  "made  to  one  juftice  of  the  peace  of  the  county  where 
**  the  faid  rcfufal  is,  or  (hall  be  made,  or  of  fuch  houfeholder  in- 
**  habiting  in  any  city,  town  corporate,  or  market-town,  to  the 
*'  mayor,  bailifTs,  or  head  officer  of  the  faid  city,  town  corporate, 
*'  or  market-town,  if  any  fuch  refufal  fliall  be  tlicre,  they  fliall 
"*'  have  full  power  arid  authority,  by  virtue  hereof,  to  fend  for  the 
^*  fame  perfon  fo  refufing  ;  and  if  the  juitice,  or  the  faid  mayor 
*'  or  head  officer,  fliall  think  the  faid  perfon  meet  and  convenient 
"  to  ferve  as  an  apprentice  in  that  art,  labour,  fcience,  or  myftery, 
**  wherein  he  fhali  be  fo  then  required  to  ferve,  that  tlien  the  faid 
**  juflice,  or  the  faid  mayor,  or  head  officer,  fliall  have  power  aaid 
**  authority,  by  virtue  hereof,  if  the  faid  perfon  refufe  to  be  bound 
■**  as  an  apprentice,  to  commit  Iiim  unto  ward,  there  to  remain 
"  until  he  be  contented,  and  will  be  bounden  to  ferve  as  an  ap- 
■*'  prentice  flioiild  ferve,  according  to  the  true  intent  and  meaning 
"  of  this  prcfent  a£l ;  and  if  any  fuch  mailer  fliall  mifufe  or  evil 
•*  entreat  his  apprentice,  or  the  faid  apprentice  (hall  have  any  juft 
*'  caufe  to  complain,  or  the  apprentice  do  not  his  duty  to  his 
"  mailer  •,  then  the  faid  malbtr,  or  apprentice,  being  grieved,  and 
"  having  caufc  to  complain,  (hall  rep;jir  unto  one  juitice  of  peace 
*'  within  the  faid  county,  or  to  the  mayor,  or  other  liead  ofiicer  of 
*'  the  faid  city,  town  corporate,  market-town,  or  other  place, 
*'  where  the  faid  mailer  dwelleth,  who  fliall,  by  his  wifdom  and 
*'  difcretion,  take  fuch  order  and  direclion  between  the  faid 
"  mafler  and  his  apprentice,  as  the  equity  of  the  caufe  fliall  require ; 
*'  and  if  for  want  of  good  conformity  in  the  mailer,  the  faid  juft;ice 
"  of  peace,  or  the  faid  mayor  or  head  officer,  cannot  compound 
*'  and  agree  the  matter  between  him  and  his  apprentice,  then  the 
'*  iaid  jullice,  or  the  faid  mayor,  or  other  head  officer,  fliall  take 
"  bond  of  the  faid  mafter  to  appear  at  the  next  feffions  then  to  be 
"  holden  in  the  faid  county,  or  within  the  faid  city,  town  corpo- 
*'  rate,  ov  market-town,  if  the  faid  maflier  dwell  within  any  fuch  j 
**  and  upon  his  appearance,  and  hearing  of  the  matter,  before  the 
♦'  faid  juilices,  or  the  faid  mayor,  or  other  head  officer,  if  it  be 

♦'  thought 


*'  tiiought  meet  unto  them  to  difcharge  the  faid  apprentice  of  his 
"  apprenticehood,  that  then  tlie  laid  juflices,  or  four  of  tliem  at 
**  the  lea  ft,  wliereof  one  of  them  to  be  of  the  quorum,  or  the  faid 
*'  mayor,  or  other  head  officer,  v.ith  the  confent  of  three  other  of 
''  his  bretiiren,  or  men  of  bed  reputation  within  the  faid  city, 
**  town  corporate,  or  market-town,  fhall  have  power,  bv  authority 
**  hereof,  in  writing  under  their  hands  and  feals,  to  pronounce 
"  and  declare  that  they  have  difcharged  the  faid  apprentice  of  his 
*'  apprenticehood,  and  the  caufe  thereof;  and  the  faid  writing, 
**  fo  being  made  and  enrolled  by  the  clerk  of  the  peace,  or  town- 
*'  clerk,  amongft  the  records  that  he  keepeth,  ihall  be  a  fufficient 
*'  difcharge  for  the  faid  apprentice  againft  his  mafler,  his  execu- 
*'  tors  and  adminiftrators  ;  the  indenture  of  the  faid  apprentice- 
*'  hood,  or  any  law  or  cuftoni  to  the  contrary  notwithftanding ; 
**  and  if  the  default  fliall  be  found  to  be  in  the  apprentice,  then 
"  the  faid  jullices,  or  the  faid  mayor,  or  other  head  officer,  with 
**  the  affiftance  aforefaid,  (hall  caufe  fuch  due  corredlion  and 
*'  punifhment  to  be  miniltered  unto  him,  as  by  their  wifdom  and 
*'  difcretion  fliall  be  thought  meet- 

"  Providedy  That  no  perfon  fliall  by  force  or  colour  of  this 
**  ilatute  be  bounden  to  enter  into  any  apprenticefliip,  other  than 
*'  fuch  as  be  under  the  age  of  twenty-one  years." 

[By  §  47.  juflices  are  authorized  to  grant  warrants  to  apprehend  An  appren- 
apprentices  or  fervants,  who  fliall  abfcond  from  fervice,  and  to  j'"/^'"^^". 
imprifon  them,  until  they  demean  themfelves  properly.  der  this  aft 

cannot  objedl,  in  his  defence,  that  he  hid  been  bound  contrary  to  the  diieflionS  of  the  act,  and  had 
therefore  run  away  to  avoid  the  indcnturei.     Rex  v.  Ecered,  Cald.  z6. 

By  20  G.  2.  c.  19.  $3,  "  any  two  juftices  where  the  mafter 
*'  dwells,  may,  upon  complaint  of  any  parilh  apprentice,  or  of 
*'  any  other  apprentice  upon  whofe  binding  no  larger  a  fum  than 
"  five  pounds  was  paid,  fummon  fuch  mafter  and  examine  the 
**  cafe,  and  upon  proof  on  oath  of  the  fa61:  alleged,  may,  whether  ' 
*'  the  mafter  be  prefent  or  not,  if  rlie  fervice  of  the  funimons  be 
*^'  proved,  difcharge  fuch  apprentice  by  a  certificate  under  their 
"  hands  and  feals-  And  by  §4.  the  twojuftices,  upon  complaint 
"  by  the  mafter  on  oath,  may  examine  the  fame,  and  commit  the 
"  apprentice  to  the  houfe  of  corre6lion  to  hard  labour  for  any 
"  time  not  exceeding  a  calendar  month  (<i),  or  may  difcharge  (a)Enlarg- 
"  fuch  apprentice  as  aforefaid."     By  <$  c.  "  Perfons  grieved  may  ^^  torZ-r^ 

S^      ,  ,  >■  v.-  11  months  by 

*'  appeal  to  the  next  general  quarter  ieihons,   where  the  matter  ,,  Geo.  3. 
**  fhall  be  finally  determined,  and  fuch  cofts  paid  to  the  appellant  c.  57.  §  13. 
**  or  refpondent  as  the  fellions  (hall  think  reafonable,  not  exceed- 
*f  ing  forty  fl^nllings." ' 

By  6  G.  3.  c.  25.  "  If  any  apprentice,  except  fuch  witli  v/hom 
**  the  fum  of  ten  pounds  was  p.iiti,  fliall  abfent  himfelf  during 
♦'  the  term,  he  fliall  ferye  for  fo  long  a  time  as  he  fliall  abfent 
<'  himfelf  over  and  beyond  the  term  of  his  apprcnticcfhip,  unlefs 
*'  he  fliall  make  fatisfaction  to  his  mafter  for  the  lofs  he  fliall  have 
*^  fuftained  by  his  abfence  ;  and  if  lie  refiife  fo  to  do,  one  juftice, 
<*  on  complaint  of  the.  mafter,  may  appreherid  fuch  apprentice, 

O  o  3  ♦'  and 
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"  and  on  hearing  the  complaint,  determine  the  fatisfa£^ion  that 

*'  (hall  be  made ;  and  if  the  apprentice  do  not  conform  to  fuch 

**  determination,  the  jufticc  may  commit  him  to  the  houfe  of  cor- 

"  re£lion  for  any  time  not  exceeding  three  months."     By   §  3. 

*'  the  application  of  the  mafter  to  compel  fatisfa£lion  isr  abfence 

*'  as  aforefaid,  muft  be  made  within  feven  years  next  after  the 

**  expiration  of  the  term  of  apprenticefhip."     And  by  §  5-  "  the 

"  party  grieved  may  appeal  to  the  next  general  quarter  feflions, 

•'  on  giving  fix  days  notice  of  liis  intention  to  bring  fuch  appeal, 

*'  and  of  the  caufe  and  motive  thereof,  to  fuch  juftice,  and  enter- 

'*  ing  into  a  recognizance  within  three  days  after  fuch  notice,   to 

"  try  fuch  appeal  -,  and  the  feflions  fliall  finally  determine  the 

"  fame,  and  award  cofts."     But  by  §  6.  *'  neither  the  ftannaries, 

*'  nor  the  jurifdidion  of  the  chamberlain,  nor  any  other  court 

"  within  the  city,  fliall  be  afFe£led  by  this  act."] 

Skin.  108.        The  juftices  of  peace  may  difcharge  an  apprentice  not  (n)  only 

P'' 7*  on  the  default  of  the  m2fter,  but  alfo  on  his  own  (b)  default ;  but  it 

2  Sa)k.'47x!  hath  been  holden,  that  their  jurifdi£lion  herein  extends  only  to  fuch 

pi-  4-  apprentices  as  were  bound  to  trades  within  the  flatute  of  5  EIiz.{c), 

ie)  oT'dir'  ^"^  ^^'^^^  compelled  by  them  to  ferve;  for  that  in  fuch  cafe  it  is  but 

charge  need    reafonable  that  the  contracts,  which  were  made  by  their  authority, 

notbemu-    fhould  be  diflolved  by  the  fame  power,  but  that  they  cannot  dif- 

forei/they"  ^^^^g^  ^"Y  Voluntary  agreements  made  between  the  parties. 

order  that  the  fervant  ihall  be  difcharged  from  his  mafter,  they  need  not  difcharge  the  maimer  from  his 
covenants;  for  when  the  fervant  is  difcharged,  the  other  is  no  longer  maftcr.  5  Mod.  159.  z  Salk. 
471.  pi. 4.      {i>)  A  pcifon,  after  three  years  feivic,  plainly  appealing  to  be  a  natural  idiot,  dilcharged, 

and  order  affirmed.     Skin.  114. That  by  the  cuftom  of  London,  a  freeman  may  turn  av\ay  his 

apprentice  for  gaming.  2  Vern.  291.— ^— But  if  an  apprentice  marries  without  the  privity  of  his 
marter,  yet  that  will  not  ju{tify  his  tvirning  him  away,  but  he  muft  take  liis  remedy  on  his  covenant. 
2Vern.492.  [Nor  can  he  fend  him  away  on  account  of  his  being  fick,  or  fo  lame  as  to  be  unable 
to  work,  or  having  the  king's  evil  to  fuch  a  degree  as  to  be  deemed  incurable.  Rex  v.  Hales-Owen, 
1  Str.  99.  Neither  can  the  fefilons  difcharge  an  apprentice  on  gintral  allegalhns  of  unkind  i-fage  by  the 
mafter,  and  the  declaration  of  the  mafter  that  he  will  not  take  his  apprentice  again  ;  for  by  5  tliz.  c.  4. 
^35.  xht  particular  cavji  of  the  difcharge  muft  be  ftated  in  ihe  order.  Rex  v.  Davis,  2  Str-  704.  Rex 
V.  Heafemar;,Ca.  temp.  Hardw.  loi.  2  Str.  1014.  S.  C.  PiUt  a  negleft  on  the  pari  of  themafler  to 
inftrudt  bis  apprentice  in  the  myfttries  of  that  traue  he  was  bound  to  leain,  is  a  fufficient  caufe  of  dif- 
charg?.  Rex  v.  Amies,  i  Conft's  BotfsP.  L.  515  pi.  731.  (f)  But  the  contrary  is  now  fettled.  Rex 
V.  Amies,  uh.jufra.     Rex  v.  CoUingburne,  i  Str.  663. J 

Catth.  366.  Therefore,  where  an  order  of  feflions  was  made  to  difcharge  a 
zsllk  47^  ^"'■geon's  apprentice  from  his  mafter,  for  not  inftrucling  him  in 
pi.  4.  Cafe  the  art  of  furgery  ;  but  the  mafter  being  a  mountchank  kept  the 
of  Set.  &  apprentice  for  a  tumbler  on  the  ftage  ;  the  order  was  quafhed  for 
ph'ig.^^  '^vant  of  jurifdi<Slion  in  the  juftices,  becaufe  a  furgeon  is  not  one 
The  King  of  the  trades  mentioned  in  the  ^Etiz.  c.  4.  and,  there,  it  was  held, 
V.  Gat:iy.     that  the  juftices  have  power  only  over  fuch  apprentices  who  are 

bound  to  the  trades  therein  named,  and  not  over  apprentices  to 

other  trades. 
Saund.  314.  And  yet  it  hath  been  refolved,  that  the  juftices  may  not  only 
woi'thcnd  <l*»^charge  a  merchant's  apprentice,  (which  has  been  agreed  not  to 
Kiiiarvs,  be  a  trade  v/ithin  the  ftatute  5  Eliz.  c.  4.)  but  alfo  oblige  the 
Salk.  67.  mafter  to  refund  part  of  the  money  which  he  had  with  him. 
joSiVpi.  7"'  ^"^^  ^^'s  doftrine  of  refunding  feems  to  be  now  eftablifhed,  as 
[d)  -Where    foundcd  on  (d)  great  reafon,  though  not  exprefsly  mentioned  in  the 

a6t ; 
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a£l ;  for  the  jufllces  being  authorized  to  difcharge  according  to  a  court  of 

their  difcretions,  when  the  end  of  the   apprenticefliip  cannot  be  ^I'^'ty  ^^»'i 

attained  with  one  perfon,  it  is  but  juftice  the  mafter  (hould  return  mafter  to 

part  of  the  money  he  has  received  with  his  apprentice,  to  place  refund. 

him  out  with  a  new  mafter.  Finch's 

Rep.  396. 
Vern.  46.  pi.  a.     Vern.  64.  pi.  57.  492.     Atk.  Rep.  149.  pi.  89, 

It  hath  been  held,  that  an  order  on  the  mafter  t  J  return  money  The  King 
is  good,  though  it  is  not  averred  that  he  had  any  with  the  appren-  ^'-  Amiei, 

*•  r       .u  J       u    •         .  •  n-  c    c   ^  Barnard. 

tice,  tor  the  order  bemg  to  return  money,  13  as  neceflary  a  proot  or  k.  b.  244. 
the  receipt  of  it,  as  if  it  had  been  exprefsly  alleged.     And  in  this  296.  s.  c. 
cafe  the   court  feemed  to  be  of  opinion,   that  though  the  juftices  ^^^"  ^^^' 
had  jurifdi6lion  as  to  difcharging  and  obliging  the  mafter  to  re-  pi  170.  S.C. 
fund,  as  well  in  other  trades  as  thofe  mentioned  in  the  ftatute ;   1  ComVs 
that    they    are    not    obliged    in    their   orders    to    fet    forth    all  BottsP.L. 
the  fteps  they  take  in  their  proceedings,  there  being  nothing  in  the  s.  C. 
zO:  which  makes  it   neceffary,  and  that  there  was  a  known  and  2  K.el-  la^J- 
eftablifhed  diftin£lion  between  orders  and  convictions.  c  r.'^'^rn  ► 

S.  C.  [But 
in  Rex  v.  Vandeleer,  i  Str.  69.,  juftices  cannot  order  monies  to  be  returned  on  difcharge  of  an  ap- 
prentice.] 

It  hath  formerly  been  held,  that  the  fedions  cannot  make  an  Sand.  316. 
original  order  of  difcharge  ;  but  that,  according  to  the  ftatute,  the  s^^jj^'^gg^^* 
parties  ought  firft  to  apply  themfelves  to  a  juftice  of  peace  j  and  if  pi.  g' 
he  cannot  compound  the  matter,  then  he  is  to  bind  the  mafter  to  5  Mod.  138. 
appear  at  the  next  feffions.     But  it  hath  been  ruled  of  (a)  late,  and  i''^  ,^°  ''"'^'^ 

r  n    1  i-n  •    •       i  i-        •         •      '"  the  cafe 

leems  now  eftabliuied,  that  an  order  on  an  ongmal  application  is  of  the  King 
good,  and  that  the  previous  application   to   one  juftice  is  only  v.  Amies, 
^iif^^^^tionary.  ^tj^f,- 

K.  B.  244.  279.     2Kel.  128.  pi.  104.  296.     Rex  v.  Gill,  i  Str.  743.     Rex  7.  Davies,  id.  704. 

If  the  mafter,  being  bound  to  anfwer  at  the  feiTions,  does  not  Saik.  67, 
appear,  it  is  a  forfeiture  of  his  recognizance  ;  but  yet  at  the  fame  Pj-  3- 
time  the  (^)  juftices  m;w  proceed  to  make  an  order  againft  him.       though  the 

ftatute  fays  the  difcharge  muft  te  made  on  the  appearance  of  the  mafter,  yet  it  muft  have  a  reafonable 
c  jnftrudtion,  fo  as  not  to  ptrniit  the  malier  to  take  advantage  of  his  own  obft^nacy.  2  Sa!k.  450, 
pi.  53.  [But  the  mafter  muft  be  fummoned.  Vvatkins  v.  Edwards,  i  Mod.  ^86.  And  it  muft  ap- 
pear on  the  face  of  the  order,  that  the  mafter  either  appealed,  or  was  fummmed.  Reg.  v.  Rutter, 
I  Conft's  Bott's  P.  L.  513.  pi.  723.  Rex  v.  Gili,  i  Str.  143.  But  it  is  faid,  that  although  there  muft: 
be  a  fummons,  it  need  not  be  fet  forth  in  the  order  ;  nor  need  the  order  fta;e,  that  the  malier  was  heard; 
for  that  fummons  and  default  is  equal  to  appearance,  Rex  v.  Amies,  i  ConlKs  Bott's  F.  L.  515.  pi. 
731.  But  ^.v.  of  this  opinion,  for  the  ftatute  exprefsly  requires  appearance,  and  Lord  Hardwicke 
quaflied  an  order,  becaufe  it  did  not  appear  on  the  face  of  it,  that  the  mafter  had  appeared  or  made  de- 
Jault.     Rex  V,  Heafeman,  Ca.  temp      ^rdw.  loi.J 

The  order  of  difcharge  muft  be  under  the  hands  and  feals  of  the  Sand.  316. 
four  juftices,  according  to  the  exprefs  appointment  of  the  itatute ;  ^y^'^^"  ^^'* 
but  it  is  (c)  faid,  that  in  a  certiorari  to  remove  the  order,  it  is  fuf-  (^c)  2  Salk.' 
ficient  in  the  return  to  take  notice  of  the  order  fo  made,  for  it  is  47°-  p'-2« 
not  neceflary  to  certify  the  difcharge  itfelf. 

[The  order  muft  ftate   the  reafon  of  the  judgment,  for  the  Rex  v. 
ilatute  requires  the  feflions  to  exprefs  the  caufe  of  the  difcharge.     ^1^^^"* 

Hardw.  loi. 

0  0  4  It 
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Rex  V.  It  mud  alfo  be  enrolled  among  the  records  of  the  feflions. 

PJalcs-Owcn,  i  Str.  99. 

Rex  V.  Col-       The  fclTionsof  the  place  where  the  parties  //-y^  have  jurifdiflion 

^'s^^"fiT'     °"  ^'^'^  fubjecl  ;  and  therefore,  where  A.  was  bound  and  enrolled 

apprentice  to  a  freeman  in  Londotty  but  lived  with  his  mafter  in  the 

county  o{  AliddlefeXf  it  was  holden,  that  the  feffions  of  the  county 

have  a  concurrent  jurifdi£lion  with  the  feflions  of  the  city,  and 

may  difcharge  the  apprentice  in  Middlcfex  for  caufes  arifmg  in 

London.'] 

\{a)  Eutby        By  the  43  Eliz.  c.  2.  §  5.  it  is  ena£ted,  "  That  it  {hall  be  law- 

'^^^°'k*    "  ^"^  ^^^  ^^  churchwardens  and  overfeers  of  the  poor,  or  the 

appientice-    **  greater  part  of  them,  by  the  aflent  of  any  two  juftices  of  the 

ftij)  of  a        *'  peace,  to  bind  poor  children  apprentices,  where  they  fli.iU  fee 

wj/<f  child  «  convenient,  till  fuch  man-child  (hall  come  to  the  age  of  twenty- 
put  out  pur-    ,.    -  ,    N         t  r     1  1  -I  I  1  r 

luant  to  the  ^^^^  years,  [a)  and  luch  woman-child  to  the  age  01  twenty-one 
43  Eliz.  «  years,  or  the  time  of  her  marriage  ;  the  fame  to  be  as  effeiHiual 
fliaii  be  for  ,f  ^^  ^jj  pyrpofes,  as  if  fuch  child  were  of  full  age,  and  by  indent- 
no  longer  r                             1               ii-                -i         riri.                  O    1         .         J 

term  than      "  urc  of  Covenant  bound  him  or  herlclr. 

till  fuch  child  (hall come  to  the  aje  of  twcty-one  years."] 

By  the  i  Jac.  c.  25.  §  23.  21  Jac.  c.  28.  3  Car.  c.  4.  §  22. 
this  laft-mentioned  acl  is  continued,  with  this  further  addition, 
"  That  all  perfons,  to  whom  the  overfeers  of  the  poor  fliall,  accord- 
*'  ing  to  this  act,  bind  any  children  apprentices,  may  take  and  re- 
*'  ceive  and  keep  them  as  apprentices  j  any  former  flatute  to  the 
*'  contrary  notwithftanciing." 

By  the  8  IS ^W.  3.  r.  30.  reciting.  That  whereas  by  an  a£V 

made  in  the  43  EU-l.  c.i.  §  5-  it  is,  among  other  things,  enacted, 

That  it  fhall  be  lawful  for  the  churchwardens  and  overfeers  of  the 

poor  of  any  parifli,  or  the  greater  part  of  them,  by  the  affent  of 

two  juftices  of  the  peace,  whereof  one  to  be  of  the  quorum,  to  bind 

poor  children  apprentices  where  they  fhall  fee  convenient ;  but 

there  being  doubts,  whether  the  perfons,  to  whom  fuch  children 

are  to  be  bound,  are  compellable  to  receive  fuch  children  as  ap« 

prentices,  that  law  hath  failed  of  its  due  execution  ;  therefore  it  is 

[ByicG.3.  enabled  and  declared,  "  That  where  any  poor  children  fliall  be 

fame^  rovi     "  appointed  to  be  bound  apprentices  purfuant  to  the  faid  a6t,  the 

fionsarecn-  **  pcrfon  or  perfons,  to  whom  ihey  are  fo  appointed  to  be  bound, 

aded  with     «  fliall  receive  and  provide  for  them,  according  to  the  indenture 

poor^ferfons    "  ^'S"^^  *"<^  Confirmed  by  the  two  juftices  of  the  peace,  and  alfo 

put  out  ap-    "  execute  the  other  part  of  the  faid  indentures  -,  and  if  he  or  fhe 

prentices  in    «  fliall  rcfufc  fo  to  do,  oath  being  thereof  made  by  one  of  phe 

^hixlv^^'  **  churchwardens  or  overfeers  of  the  poor,  before  any  two  of  the 

of  England     **  jufliccs  of  the  pcacc  for  that  county,  liberty,  or  riding,  he  or  flie 

by  vi.tue  of   «(  ihall  for  every  fuch  offence  forfeit  the  fum  of  10/.  to  be  levied 

aa  of^par^    *'  ^7  f^iftrcfs  j  the  fame  to  be  applied  to  the  ufe  of  the  poor  of 

liamenc  for    **  that  parifli  or  place  where  fuch  offence  was  committed  ;  faving 

ther^^uiat.    «  always  to  the  perfon  to  whom  any  poor  child  fhall  be  appointed 

defingofthe  "  ^°  ^^  bound  an  apprentice,  as  aforefaid,  if  he  or  fhe  fliall  think 

poor.]  "  themfelves  aggrieved  thereby,  his  or  her  appeal  to  the  next 

"  general 
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"  general  or  quarter-fefllons  of  the  peace  for  that  county  or  rldnig, 
*'  whofe  order  (hall  therein  be  final,  and  conclude  all  parties." 

In  the  con{lru£tion  of  thefe  ftatutes  the  following  opinions  have 
been  holden : 

That  by  the  5  EUz.  c.  4.  the  juftices  of  peace  may  bind  a  poor  T.  Ra)Tn, 

perfon  to  hufbandry  againft  the  confent  of  his  malter ;  but  that  ^5-  "77« 

neither  by  that  fhatute,  nor  the  llatute  43  EHz..  c.  2.  which  em-  Lev. ^8^4. 

powers  the  churchwardens,  ^c,  to  raife  a  llock  of  money,  by  Vent.  325. 

way  of  afleflment  on  the  parifti,  for  that  purpofe,  they  could  im-  ^"  ^'  ""'' 

pofe  an  apprentice  on  a  tradefman  againft  his  confent,  but  muft  Fairfax, 

aflefe  and  raife  money  to  bind  him  out.  Canh.  94. 

Comb.  i65» 
S.  C-  3  Mod.  t,6g.  S.  C.  Show.  76.  S.  C  refolved  by  three  judges  againft  Holt.  [Although  the 
feveral  reporters,  who  have  given  us  the  hiftory  of  the  cafe  of  the  King  v.  Fairfax,  alTign  different  rea- 
fons  101  the  judgment  of  the  court  in  that  px'ticular  cafe,  yet  they  ail  agree,  that  the  three  judges, 
eontra  Holt,  C  J.  were  of  opinion,  that  the  flat.  43  Eliz.  having  empowered  the  churchwardens  and 
overfeers,  with  the  affent  of  two  jullices,  to  bind  parifli  apprentices  where  they  fhould  fee  convenient, 
the  erder  for  that  purpofe  was  compulfory  on  the  mafter.  j 

That  though  by  the  ftatute  S& g  W.  ■^.  r.  30.  the  mafter  is  aSaik. 491. 
bound  under  the  penalty  of  10/.  to  keep  an  apprentice  bound  to  P'.  57- 
him  purfuant  to  the  ftatute  43  Eliz.  c.  1.  yet,  if  two  juftices  bind  cafe.'^fRex* 
a  poor  girl  to  a  merchant,  and  he  appeals  to  the  feflions,  where  v.  Salteni, 
the  order  is  reverfed,  it  being  thought  unfit  to  compel  a  merchant  ^^^'  "^  ^* 
to  take  an  apprentice,  the  court  of  King's  Bench,  on  removing  p.  L^ec-'. 
the  order  before  them,  may  confirm  the  order  of  feftions,  (as  they  pi.  791. 
did  in  this  cafe);  for  the  ftatute  having  given  an  appeal  to  the  ^'  ^'J 
feffions,  they  are  made  thereby  proper  judges,  whether  the  perfon 
be  a  proper  perfon  to  impofe  an  apprentice  on  or  not. 

Tlie   churchwardens  and  overfeers  need  not  aver,    that  the  Comb.  289. 
parents  were  not  able  to  maintain  the  child,  for  they  have  a  dif-  f^"  ^°'^> 
cretionary  power,  by  the  ftatute,  of  de.tennining  that.  '■'' 

And  as  the  juftices  of  peace  have  a  pow£r  of  impofing  an  ap-  6  Mod.  163. 
prentice  on  a  mafter,  in  confequence  thereof,  an  indiftment  lies  ?vu''V^'* 

r        j-r  i_     1-  1     •  J  •  I,       •  •    •  •         Ihe  Queen 

for  dilobedience  to  their  orders,  either  in  not  receiving,  or  receiv-  v.  Gold, 
ing  and  after  turning  off,  or  not  providing  for  fuch  apprentice  ;  [B"^'  th- 
for  thoush  an  acl  of  parliament  prefcribes  an  eafier  way  of  pro-  '"'''^^'^^"' 

1-1  1-^  1  r  111  "^11        muftitate, 

ceeding  by  complaint,  yet  that  does  not  exclude  the  remedy  by  that  the 

indictment.  binding  or 

appointment 
was  a  binding  or  appointment  within  the  43  Eliz.  c.2.     Rex  v.  Trevilian,  2  Str.  1268.  J 

[It  is  faid  to  have  been  the  opinion  of  all  the  judges,  that  a  iConfts 

parifh  apprentice  may  be  put  to  a  clergyman.  ^°" V'-^* 

So,  a  female  parilh  apprentice  bound  to  a  day-labourer  to  learn  Rexv.  st, 

the  ah  and  myfteryof  a  houfewife,  has  been  holden  good.  Margaret's, 

I  Conft's  Bott's  p.  L.  549.  pi.  7S7, 

A  perfon  occupying  land  in  a  parifti  («),  but  living  out  of  it,  is  Rex  v. 
compellable   to  receive  a  parifti  apprentice.     And  a  cuftom  to  ^'fi'P'  _ 

1  •     1         1  •  r  •       1         I    r     •      •         •  J  ilermRep. 

bind  only  to  occupiers  01  a  particular  delcription  is  not  good.  jq^,  r^j^  ^, 

St.  Nicholas,  in  Nottingham,  2  Term  Rep.  726.  Rex  v.  Saltern,  i  ConlVs  Botts  P.  L.  555.  pi.  791. 
\a)  It  is  i-xxiiy  generally,  that  the  binding  of  parilh  apprentices  may  be  to  a  peifon  refiding  in  anoihor 
parifti.     Rex  v»St.  AJargarct's,  Lincoln,  i  Cenft's  Bott's  P,  L.  54.9. 

In 
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Rexv.Tun-  In  binding  apprentices  under  20  G.  3.  c.  36.  It  Is  not  neceffar^ 
fteaJ,  tl^at  the  mailer  (hould  a£lually  refide  within  the  parifti :  if  he  be 

3  ^""   ^P-  3j^  occupier  there,  it  is  fufficient ;  for  inhabitant  and  occupier  are 

for  this  purpofe  fynonymous. 
Rex  V.  Gil-       It  is  faid,  that  an  order  of  apprenticefliip  need  not  ftate  the 
lifler.  Sir  T.  ^^z^c  to  which  the  pauper  is  intended  to  be  bound. 

Raym.  63. 

Rex V. Wag-  But  the  juflices  cannot  order,  nor  can  the  indentures  covenant 
fiafte,Foley,  ^^^  (j^g  mafter,  at  the  end  of  the  term,  ihall  give  his  apprentice 
'^^'  two  fuits  of  clothes,  one  for  holidays,  and  the  other  for  working 

days  J  for  this  founds  like  wages,  and  they  can  only  order  ;««/«- 
ietiance;  and  not  even  that  after  the  term  is  ended, 
j^^gjj^,  A  parifh  apprentice  may  be  bound  for  a  (horter,  but  not  for  a 

Chaibury,  longer  time  than  the  ftatutes  require  j  and  if  the  indenture  («)  be 
5  ConfVs  j^Qj  £qj.  3j,y  certain  time,  it  is  not  therefore  bad  j  for  with  refpecl 
s4''pi-779-  ^"  ^•^^  time,  the  ftatute  is  only  directory. 

(a)  Rex.  V.  Woolftanton,  id.  pi.  780. 

Rex  V.  St.  So,  an  indenture  binding  a  poor  girl  an  apprentice  is  not  void 
Petrox,        fQjp  viant  of  the  alternative,  '*  or  till  married." 

Burr.  Sett. 
Ca.  2+9. 

Id.  ibid.  And  neither  a  parifh  indenture,   nor  a  common  mdenture, 

though  voidable,  can  be  avoided  but  by  the  parties  to  it. 

Rex  V.  Ham-     Parifli  indentures  muft  be  aflented  to  by  two  juftices  in  the  pre- 

iiiW  Red.      fence  of  each  other ;  for  if  it  be  done  by  them  feparately,  the  in- 
ware,  3  Term,     ,        •        -J  ' 
Rep.  380.     denture  is  void. 

Rexv.Fieet,       It  is  not  necefTary  to  the  validity  of  the  indentures  of  a  parifh 

Caid.  31.      apprentice,  that  the  mafter  fhould  flgn  the  counterpart.     But  after 

E^'*"  F^  L.  ^^^  mafler  has  figned  the  counterpart,  he  cannot  appeal  to  the 

547.pl  482.  fefrions(^). 

(i)  Rexv.  Saltern,  i  Conft's  Bott's  P.  L.  555.   pi.  791. 

Rex  V.  St.        Nor  is  it  necefTary  to  their  validity,  that  the  apprentice  (hould 

Nicholas,  in   f,„„  ti^e  ^jeed. 

NocuDg-  ° 

ham,  a  Term  Rep.  726. 

Rex  Y.  An  infant  parlfli  apprentice  and  his  mafler  cannot  by  thenv 

Langham,  felvcs,  wlthout  the  affent  of  the  parifh  officers,  vacate  the  indent- 
^'aJx^t'     "'^^^'     '^'""^■fj  2fter  the  apprentice  has  attained  twenty-one  years 

Karbunon,     of  age  (c). 

I  Conft's  Bott's  P.  L.  558.  pi.  792. 

By  32  G.  3.  c.  57.  §  IT.  "  In  every  cafe  where  a  parifh  ap- 
**  prentice  fhall  be  difcharged  under  the  20  G.  2.  c.  19.  the  two 
"  juflices  fhall  order  the  mafler  or  miflrefs  to  deliver  up  the  ap- 
*'  prentice's  clothes,  and  to  pay  a  fum  not  exceeding  ten  pounds  to 
*'  the  parifh  ofBcers^  for  the  purpofe  of  placing  fuch  apprentice 
*'  out  again.  And  the  two  juflices  may  compel  the  parifh 
"  officers  to  enter  into  a  recognizance  to  profecute  the  mafter 
**  or  miflrefs  of  any  fuch  parilh  apprentice  for  ill-treatment  of 
**  the  apprentice." 

By  §  12.  "  the  juflices  may  order  any  mafler  convl^led  under 
*'  20  G.  2.  c.  19.  when  liable  to  take  a  parifh  appi'entice,  to  pay  to 
"  the  parifh  officers  a  fum  not  exceeding  ten  pounds,  nor  lefs 

"  thai^ 
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**  than  five  pounds,  for  the  binding  out  fuch  poor  child, 
**  But  fuch  mafter  may  appeal  to  the  quarter  feflions,  on  giv- 
*'  ing  notice,   ^c." 

By  §  8.  "  if  any  mafter  or  miftrefs  become  infolvent,  two  juf- 
"  tices,  where  fuch  mafter  or  miftrefs  live,  may,  on  the  application 
"  of  fuch  mafter  or  miftrefs,  difcharge  any  fuch  apprentice  from 
"  the  indentures,  if  upon  inquiry  they  find  the  allegation  of  in- 
"  folvency  to  be  true."  But  by  §  9.  "  this  ftiall  not  extend  to 
*'  any  indenture  under  the  43  EUz.  c.  2.  where  a  larger  fum  than 
*'  five  pounds  ftiall  have  been  giv?n."] 


(D)  Of  the  Neceffity  of  ferving  an  Apprentlcefhip, 
as  a  Qualification  to  follow  a  Trade  within  the 
5  Eiiz.  c,  4, 

A  T  common  law,  every  perfon  might  follow  what  lawful  trade  u  Co.  53. 

"^^    he  )>leafed  ;  which  being  inconvenient  in  many  inftances,  and  ^^""^^  '9*« 

a  detriment  to  the  publick,  in  permitting  perfons  to  exercife  trades  sand!  \a, 
in  which  they  had  little  or  no  llcill  or  experience ;  to  prevent  this 
mifchief,  ;ind  the  better  to  train  up  and  enure  perfons  to  labour 
and  induftry  from  their  youth,  and  thereby  make  them  more  fkil- 
ful  and  expert, 

It  is  ena£ted  by  the  (a)  5  Eliz.  c,  4.  §  31.  *^  That  it  (hall  not  (a)ltisfai<}, 

*'  be  lawful  to  any  perfon  or  perfons,  other  than  fuch  as  now  do  ''^atnoen- 

*'  lawfully  ufe  or  exercife  any  art,  myftery,  or  manual  occupation,  wTs  ever 

*•'  to  fet  up,  occupy,  ufe  or  exercife  any  craft,  myftery,  or  occu-  given  to  pro, 

**  pation,   now  ufed  or  occupied  within  the  realm  of  England  or  |^scutions 

"   Wales,   except  he  fhall  have  been   brought  up  therein  feven  ftatute,  and 

*'  years,  at  the  leaft,  as  an  apprentice,  in  manner  and  form  above-  that  it  would 
**  faid  ;  nor  to  fet  any  perfon  on  work  in  fuch  mvftery,  art,  or  oc-  ' 

•  1     •  1  1-1  '  t       n     11  1  common 

*'  cupation,  bemg  not  a  workman  at  this  day,  except  he  (hall  have  good,  if  it 

*'  been  apprentice,  as  is  aforefaid  ;  or  elfe  having  ferved  as  an  ap-  was  repeal- 

*'  prentice,  as  is  aforefaid,  (liall  or  will  become  a  journeyman,  or  "^^g'^j     "** 

*'  hired  by  the  year;  upon  pain,  that  every  perfon  willingly  of-  nifnmentcaa 

**  fending,  or  doing  the  contrary,  ftiall  forfeit  and  lofe  for  every  ^' '°  ^^^ 

*«  default  forty  fliillings  for  every  month."  Sexp^T 

goods  to  fale  ill  wrought ;  for  by  fuch  means  he  will  never  fell  more  j  per  Dolben,  Juitice,   3. Mod.  317- 
See  ftat.  8  Ann.  9.   ^  39. 

[But  by  the  15  Car.  2.  r.  15.  hemp-workers  of  all  kinds,  net- 
makers,  and  makers  of  tapeftry  hangings,  may  fet  up  without 
having  ferved  feven  years. 

By  24  G.  1-feJf-  2.  c.  6,  §  I.  4.  all  ofBcers,  mariners,  and  fol- 
diers,  who  have  been  in  the  land  or  fea  fervice,  or  in  the  marines, 
or  in  the  militia,  or  any  corps  of  fencibles,  fmce  the  fecond  year 
of  his  majefty's  reign,  and  have  not  deferted,  their  wives  and 
children,  may  exercife  fuch  trades  as  they  are  apt  for,  in  any  town, 
or  place. 

By 
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By  26  G.  3.  c.  \Q1.  <5i3i.  every  perfon  having  ferved  in  (he 
militia,  when  drawn  out  into  a£lual  fervice,  being  a  married  man, 
may  exercife  any  trade  in  any  town  or  place. 

By  6  ^  7  W.  3.  c.  17.  an  apprentice  difcovering  two  offenders 
guilty  of  coining,  fo  as  they  be  convidled,  (hall  be  deemed  a  free- 
man, and  may  exercife  his  trade,  as  if  he  had  ferved  out  his 
time. 

And  by  the  17  G.  3.  <^-  33.  it  fhall  be  lawful  for  any  perfon 
carrying  on  or  ufmg  the  trade  of  a  dyer  within  the  counties  of 
Middlefexy  EJfexy  Surry,  and  Ketit,  to  employ  journeymen  who 
have  not  ferved  an  apprenticefliip  to  the  trade,  without  incurring 
any  penalty. 

The  like  liberty  is  given  to  hatters  generally  by  the  I'jG.j. 
e.  55.  §  5.  and  to  woolcombers  by  35  G.  3.  c.  124.] 

In  the  con{lru£lion  of  the  ftatute  of  the  5  Eli-z.  c.  4.  it  will  be 
necefiary  to  confider, 

I.  What  fhall  be  faid  fuch  a  Trade  as  a  Perfon  is  prohibited  to 

follow. 

»Salk.6ii.  Herein  we  mufl;  obferve,  that  it  hath  been  ruled,  that  there  are 
P"?'  many  trades  within  the  general  words  and  equity  of  the  aft,  be- 

1188.  ^^"^  i'idts  thofe  which  are  particularly  enumerated  therein  ;  yet  it  feems 
Ld.  Raym.  agreed,  and  hath  frequently  been  [a)  adjudged,  that  in  every  in- 
^14.  2Ld.  tJi£\nrjent,  ^c.  it  mull  be  alleged,  that  it  was  a  trade  at  the  time 
Ca)Pihu.  '  of  making  the  ftatute  ;  for  the  words  thereof  are,  any  craft,  myjie- 
528.  ry,  or  occupation  noio  ufed,  &c. ;   from  whence  it  feems  to  follow, 

l^^^p '"5'  that  a  new  manufadlure,  which  to  all  other  purpofes  may  be 
judged.         called  a  trade,  is  yet  not  a  trade  within  this  ftatute. 

aSalk.  611.  pi.  3.  Ld.  Rayna.  513.  2  Ld.  Raym.  1188,  1189.  So,  for  not  averring,  that  the 
trade  of  a  tyler  was  an  art  or  myftery  ufed  in  England  at  the  time  of  the  making  the  ftatute,  though  the 
ftatute  exprefsly  mentions  it.     4  Mod.  145-6.     But  Comh.  2S8.  cwirrtf. 

S  Co.  130.         Alfo,  it  feems  agreed,  that  the  a£l  only  extends  to  fuch  trades 

aBuif.  191.  -jg  imply  myftery  and  craft,  and  require  fkill  and  experience  ;  and 

(Ai  But'thcy  t^^^  therefore  [b)  merchants,  hufbandmen,  gardeners,  :Sc.  are  nor 

areexpref^ly  within  the  ftatute  ;  and  on  this  foundation  it  hath  been  held,  that 

pienuoned  ^^j  ^  hemp-drefler  is  not  within  the  ftatute,  as  not  requiring  much 

(f)  Cro.  ^'  learning  or  fkill,  and  being  what  every  huftiandman   ufes  for 

Car.  409.  his  necefiary  occafions. 
pi.  4. 

{d)  z  Bulf.        It  is  faid  in  [d)  2  Bulf.  to  have  been  adjudged,  that  an  upholfterer 

386  but  no  jg  j^Qj.  a  trade  within  the  ftatute,  as  not  requiring  (*■)  fkill;  but 

iSaik.  611.  *'^^s  hath  been  contradicfted  by  a  later  [f)  refolution,  wherein  it  is 

pl.  3.  s.  c.  faid  to  have  been  refolved,  that  a  {g)  barber  and  taylor  were  trades 

and  denied  within  the  ftatute. 

to  be  law. 

(c?)  But  fee  Roll.  Rep.  10,  (/)  iLev.2.13.  Sid.  367,  pi. 4.  2  Keb.  Rep.  366.  pl.  19.  Ventr.  346. 
aSalk.  611.  pl.  3.  Ld.  Raym.  514.  (^}  Lev.  Rep,  S7.  243.  2  Lev.  Rej).  206.  Sid.  367'  pl- 4- 
Vcntr.  326.     Keb.  Rep.  411.  pl.  1 15.  iJ.  422.  pl.  143. 

zBuif.  189,       Alfo,  it  is  faid  in  2  Bulf.  that  a  pippin-monger  is  not  within  the 

190.  Roll,   ftatute,  beciufe  there  is  no  m.yftery  in  buying  apples,  and  all  his 
ep-  10.        ■  ^.^ 


•fcill  is  In  fo  laying  his  apples  as  to  keep  them  from  rotting:  but  Ld.Raym, 
this  likewife  hath  been  doubted  in  a  late  {a)  cafe,  where  it  was  5'4- 
debated,  whether  the  ufing  of  the  trade  of  a  coftermonger  or  (b)  pif'"'"^"* 
fruiterer  be  within  the  ftatute  *,  but  there  is  no  refolution.  {^1}  2' Lev. 

206, 

Vent.  326.  346,     2Salk.  611.  pi.  2.   S.  C.  cited,   and  fald  not  to  be  refolved.        (*)   3  Keb.  Rep. 
816.  pi.  3S. 

It  is  clearly  agreed,  that  the  following  the  common  trade  of  a  1100.54.3. 
brewer,  baker,   or  cook,   is  within   the   ftatute,  as  unfkilfulnefs  ^''■"•Car. 
herein  may  be  very  prejudicial  to  the  lives  and  health  of  his  ma-  Mo.  gSfi. 
jefty's  fubjeds ;    but  it  is  at  the   fame  time   agreed,    that   the  Hob,  183. 
exercifing  of  any  of  thefe  trades  in  a  man's  own  houfe  or  fa-  ^'J* 
mily,  or  in  a  private  perfon's  houfe,  is  not  v/ithin  the  reftraint  Paim.  542'. 

of  the  ftatute.  Lit.  Rep.  251.     Bridgm.  141. 

On  motion  to  quafli  an  indictment  for  ufing  the  trade  of  a  2Saik. 6ir. 
fellmonger,  it  was  urged,  that  this  was  a  bufinefs  which  required 
no  ikill,  for  that  it  was  only  to  pull  the  wool  from  the  Ikin ;  but 
per  Hoh,  Chief  Juftice,  if  in  the  indiClment  it  be  averred  to  be  a 
trade  at  the  time  of  making  the  ftatute,  we  will  not  quafh  it ;  for 
whether  it  was  a  trade  then  or  no,  or  whether  any  (kill  be  requi- 
fite  to  the  exercife  of  it,  is  a  matter  of  faCl  proper  for  the  trial  of 
a  jury. 

So,  the  court  refufed  to  qunfti  an  indi£lment  for  ufing  the  trade  a  Saik.  6i». 
of  a  feamftrefs,  not  having  ferved  as  apprentice ;  becaufe  it  was  P^*  j- 
fet  forth  in  the  indictment  to  be  a  trade  in  Eng/ancl  VLt  the  time  *,8„.  ^'""* 
of  making  the  a£t ;  fo  that  if  this  trade  of  a  feamftrefs  be  not 
within  the  a(Sl,  the  defendant  will  have  the  advantage  of  it  on 
the  trial. 

But  it  is  faid,  that  the  court  had  quaftied  an  indictment  for  2Salk.  6ri. 
following  the  trade  of  a  merchant-taylor,  becaufe  they  did  not  Pj. 3*  The 
know  what  was  meant  by  it,  and  it  feemed  to  them  nonfenfe  and  Hariri* 
unintelligible.  aLd.  Raym.  i»S9. 

A  coach-maker  is  within  this  ftatute.  Vent.  346. 

[It  hath  been  objected,  that  the  ufing  of  a  trade  In  a  country  1  Mod.  26, 
village,  is  not  within  the  ftatute;  and  in  the  cafe  of  Rex  v..  Lang-  2^66.583. 
/f;',  H.  6  G.  2.   Mr.  J.  Page  faid,    he  had  known   indi£tments  *    ^"'''S** 
quaOied  upon  fuch  exception.     It  is  faid   however  [c)  by  a  very  (c)  Dull. 
refpe<ftable  author,  that  he  doth  not  apprehend  It  v/ould  be  now  ^-  ^*  ^9*- 
allowed  ;  for,   in  fuch  cafe,  at   the  fittings  at  Wejlmlnjler  It  was 
mentioned,  but  Lord  Ch.  J.  Lee  made  flight  of  the  objettion.     In 
a  fubfequent  cafe  (^),  on  motion  to  quafli  an  information  againft  {i)  Ball  *. 
the  defendant  for  exercifing  the  trade  of  a  baker  without  having  <-;obus, 
ferved  an  apprenticefhip  at  the  parilli  of  5.  in  Kent,  one  objedtion  ^    ""*  ^ 
was,  that  it  did  not  appear  on  the  record  that  the  offence  was 
committed  in  a  city,  borough,  or  market-town  ;  but  the   court 
held,  that  neither  the  enacting  part  of  the  ftatute,  nor  the  pre- 
amble,   gave   any  foundation  for  this  objection,    and   that  the 
offence  was  clearly  well  laid  ;  though  they  faid,  if  It  came  out  in 
evidence,  that  the  defendant  followed  the  bufinefs  only  in  a  fmall 
village,  it  had  been  the  common  practice  to  find  for  him.] 

2.  What 
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2.  What  Manner  of  following  or  exercifing  a  Trade  (hall  be  faid 
within  the  Statute. 

It  Co.  54.         It  feems  agreed,  that  the  following  a  trade  within  this  ftatute. 
Hob.  183.     nmft  be  f^jch  whereby  the  party  gets  his  livelihood;  and  that  there- 
fore the  ufing  of  a  trade  of  a  brewer,  baker,  cook,  taylor,  ^r.,  in 
one's  own  houfe,  or  in  the  private  family  of  another,  without  any 
reward,  is  not  within  the  ilatute. 
Carth.i62.        But  in  an  adlion  for  ufing  the  trade  of  a  clothier,  not  having 
iSaik.bjo.  been  apprentice  to  that  trade;   where  by  fpecial  verdi£l   it  was 
3  Mod.  313.  found  that  A.  was  a  Turkey  merchant,  and  exported  great  quantities 
l^ohsquitam  of  Euglijh  cloth  into  the  Levant ;  and  for  this  purpofe  o7ily  he  hired 
V.  Young,     feveral  cloth-workers,  who  had  been  all  apprentices  to  the  fame 
266. '  trade,  and  kept  alfo  a  mafter-workman  of  that  trade  to  infpedl 

Comb.  179.  their  work  ;  and  that  by  thefe  men  he  made  great  quantities  of 
^.°i'  ?kin  -^"S^i/^  cloth,  all  which  he  tranfported  ;  and  that  he  the  faid  A. 
418.  pi.  5.  kept  a  dye-houfe,  and  hired  men  of  that  trade  to  dye  his  own 
(a)  For  the  clothes,  and  no  other  :  It  was  refolved  to  be  within  the  reflraint 
confined"to  ^^  ^^^  flatutc,  though  the  cloth  was  made  for  his  {a)  own  mer- 
the  ufe  of  chandize  only,  and  though  made  by  perfons  who  had  been  appren- 
hisownfa-  tices  ;  for  here  they  are  not  traders,  but  hirelings,  and  he  is  the 
wnded  out     tradefman  who  hath  all  the  profit,  as  A.  in  this  cafe  has. 

for  the  fake  of  commerce  5  and  whether  the  utterance  be  in  England  or  in  Turkey  is  net  material. 
sSalk.  610.  pi.  I. 

Carth.  164.  So,  if  a  man  keeps  journeymen  flioemakers  to  make  {hoes  for 
m)  But  it  exportation,  this  is  an  exercifing  the  trade  [b)  of  a  flioemaker  with- 
ercifing  of     in  this  ftatute. 

the  trade  by  the  mafter,  it  cannot  be  alfo  an  exercifing  of  it  by  the  journeyman,  fj  as  to  expofe  him  to 
the  penalties  of  the  itatute.     Beach  v.  Turner,  4  Burr.  2449- j 

Raynard  [But  if  a  pcrfon  brought  up  to  the  trade  take  a  partner,  who 

▼.Chafe,  bath  not  ferved  an  apprenticefliip  to  the  trade,  fuch  partner,  if  he 

a  Wiif!  40.  fliare  only  in  the  profits  or  lofs  of  the  bufinefs,  and  do  not  adtually 

S.  c.  exercife  the  bufinefs,  is  not  liable  to  the  penalties  of  this  acl.J 
Carth.  163.        It  hath  been  alfo  holden,  that  this  Ilatute  doth  not  reftrain  a 

aK^b^R^'*  "^'^^  from  ufmg  feveral  trades,  fo  as  he  liad  been  an  apprentice  to 

1  Black.    '  ^'1 5  wherefore  it  indemnifies  all  petty  chapmen  in  little  {c)  towns 

Com.  4x6.  and  villages,  becaufe  their  mailers  kept  the  fame  mixed  trades 

Show.  Rep.  there  before, 
242. 

(c)  It  feems  to  be  the  better  opinion,  that  this  ftatute  hath  not  abrogated  the  particular  cufioms  con- 
cerning trades  in  particular  towns  and  tillages  ;  and  that  therefore  a  widow,  by  cuftorn,  may  continue 
her  hufband's  bufinefs;  and  it  feems,  by  fome  opinions,  fhe  may  do  it  without  any  fuch  cuftom,  for 
that  the  wife  ferves  as  an  apprentice  ;  but  for  this  -vide  Cro.  Car.  547.  516,  517.  i  Bulf.  187. 
SCo.  130.     Palm.  541.    II  Co.  54.     Noy,  5.   Hutt.  131.     Hob.  an.     Sand.  311.    Carth.  163. 

Carth.  163,  If  a  coachmaker  keeps  fervants  to  make  his  wheels,  and  work- 

Holt.'s^how  "^^"  ^°  curry  his  own  leather,  this  is  agninft  the  ftatute,  becaufe  it 

Rep.  267.  is  he  only  who  receives  all  the  profits  of  ihe  feveral  trades,  and  the 

C<»mb.  179,  wheelwright  and  the  currier  are  but  his  fervants. 

Carth.  162.  So,  in  a  cafe  upon  this  ftatute,  profecuted  by  the  Homers  Com- 

Kok^c.  T.  P^^y  againft  a  comb-maker  in  Zs^a'aff,  for  ufing  the  trade  of  a 

horner. 
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horner,  viz.  in  preffing  horn  for  making  combs,  which  prefllng  Comb.  iSo. 
did  not  belong  to  their  trade;  this  was  adjudged  a  breach  of  Show. Rop. 
the  ftatute,  for  a  horner  is  a  particular  trade,  and  a  very  ancient  i  Mod.  igo, 
company  in  London. 

3,  What  Kind  of  Service  will  be  a  fufHcieut  Qualification  within 

the  Statute. 

As  to  this  it  hath  been  refolved,  that  there  is  no  occafion  for  an  Salk.  6-f, 
aftual  binding,  but  that  the  following  a  trade  for  feven  years  is  a  P''  5* 
fufficient  qualification  within  the  ftatute.  pi,  7.  s.  P.  being  a  hard  law.  Ld\»ym'.tll', 

So,  where  an  a£lion  was  brought  on  this  ftatute,  and  upon  not  Carth.  163. 
guilty  pleaded,  it  appeared,  that  the  defendant's  father  kept  the  f"''^"''- 
fame  trade,  and  that  he  the  defendant  for  feveral  years  had  been  ^^^  PU27 
employed  by  his  father  therein  ;  it  was  held,  that  he  might  law-  i  Bi.  Com.* 
fully  ufe  that  trade,  for  that  he  had  been  (a)  gua/i  zn  apprentice  to  t\^- 
It,  which  was  iumcient  to  latisfy  the  ftatute.  the  like  rea- 

ion  it  feems,  that  a  wife  living  with  her  huiband  Teven  years,  may  after  his  death  continue  the  trade  ; 
for  the  adt  do?s  not  require  a  man  or  a  woman  Co  be  an  a^ual  apprentice,  but  the  words  are  tanfuan*  an 
apprentice.     Vide  the  authorities _/i/^rtf. 

So,  if  a  man  lives  with  another,  that  ufes  a  trade  which  the  Ga.  L^w 
other  is  not  qualified  for  ufing,  feven  years,  he  may  fet  up  the  anJEq-7s» 
trade  as  well  as  if  he  had  lived  with  one  never  fo  well  qualified. 

Alfo,  it  hath  been  held,  that  the  fervice  need  not  be  in  any  pa»-  Salk.  67. 
ticular  country,  and  therefore  an  inditflment  for  ufing  the  trade  of  ?!;*•  . 
a  taylor,  not  having  ferved  an  apprenticeftiip  feven  years,  was  v.Fox.°* 
quafhed,  becaufe  only  faid,  not  having  ferved  as  an  apprentice 
infra  regmmi  /ingUJt  ant  U^alliam  ;   for  it  may  be  he  did  fo  beyond 
fea  ;  and  if  it  were  any  where,  it  fuffices. 

So,  it  hath  been  held,  that  ferving  five  years  to  a  trade  out  of  Ca.  Law 
England^  and  two  in  England,  is  fufficient  to  fatisfy  the  ftatute,  ^"<1  ^S- 7o- 
but  that  there  muft  be  a  fervice  of  a  full  time  either  in  England  or  rcVscL" 
out  of  England;  and  therefore  ferving  five  years  in  a  country,  pi.  55. 
where  by  the  law  of  the  country  more  is  not  required,  will  not 
qualify  a  man  to  ufe  the  trade  in  England. 

[So,  it  hath  been  holden,  that  if  any  man  as  a  mafter  has  exer-  French  v. 
cifed  and  followed  any  trade  as  a  mafter  without  interruption  or  f^^.^'  gg 
impediment  for  the  term  of  feven  years,  he  is  not  liable  to  be  pro-  waiien  v.  * 
fecuted  on  this  ftatute.     So,  if  he  hath  worked  at  or  followed  two  Hoiton, 
or  more  difi*erent  trades  for  the  term  of  feven  years  or  more.]         ^  ^^'  ^^^'^ 

has  exercifed  a  trade  for  feven  years  without  any  piofecution  with  effe^ 

4.  By  whom  the  OfFence  of  following  a  Trade  without  a  Qualifi- 
cation is  cognizable. 

This  matter  depends  chiefly  on  the  ftatute  31  Eliz.  c.  5.  ^  7. 
whereby  it  is  enabled,  "That  all  fuits  for  ufing  a  trade  without 
**  having  been  brought  up  in  it,  fliall  be  fued  and  profecutcd  in 
**  the  general  quaj  ter-feilions  of  the  peace,  or  afiifes  of  the  fame 
"  county  where  the  cfiVncc  fli.:il  be  committed,  or  otherwife 
(5  "  inquired 
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«*  inquired  of,  heard  and  determined  in  the  affifes,  or  general 

"  quarter- feflions  of  the  peace  for  the  fame  county  where  fucli 

"  offence  fliall  be  committed,  or  in  the  leet  within  which  it  ihall 

"  happen,  and  not  in  anywife  out  of  the  fame  county  where  fuch 

**  offence  flrall  happen  or  be  committed." 

Cro.  Jac.  In  the  con{lru6lion  hereof  it  hath  been  holden,  that  it  reftrains 

?7^'  not  a  fuit  in  the  King's  Bench  or  Exchequer,  for  fuch  offence  hap-» 

sJjj* '  ■:■     pening  in  the  fame  county  where  thefe  courts  are  fitting  j  for  the 

pi.  H-  negative  words  of  the  flatute  are  not,  that  fucli  fuits  Ihall  not 

be  brought  in  any  other  court,  but  that  they  (hall  not  be  brought 

in  any  other  county  ;  and  the  prerogative  of  thefe  high  courts  fhall 

not  be  reflrained  without  exprefs  words. 

Hob.  184.         But  where  the  offence  is  in  a  dilTerent  county,  fuch  fuits  in  thefe, 

317.  Cro.    Qj.  jjj^y  other  courts,  out  of  the  proper  county,  feem  to  be  within 

pi.  9.    '        the  exprefs  words  of  tlie  ftatutc. 

SiJ.  30  V  Yet  it  hath  been  doubted,  whether  an  aftion  of  debt,  or  inform- 

Kcb.  S84.     jition  in  the  courts  of  Wejimlnjlcr-hall,  were  not  to  be  conftrued  to 

Vent.'  3.   *   b^  o^t  of  the  meaning  of  the  flatute  ;  but  it  feems  to  be  now  fettled, 

364-  in  the  conflruclion  of  the  flatute  21  Jac.  i.  r.  4.  which  provides, 

a  Lev.  204..  ^jj2t  no  action  of  debt  or  information,  or  other  fuit  whatever,  can 

pi.  13.     '     be  brought  in  any  court  of  WiJiin'mJIer-hall  on  any  penal  flatute, 

s  Mod.  425.  made  before  the  faid  flatute  of  21  Jac.  i.  for  any  offence  therein 

Re^^   o  T  ^-^cepted,  for  which  the  offender  may  be  profecuted  in  the  country ; 

unleis  fuch  offence  fliall  be  committed  in  the  fame  county  in  which 

fuch  court  fhall  fit. 

Jon.  193.          But  thefe  ftatutes  hinder  not  the  removal  of  any  indi£lment 

into  the  King's  Bench  by  certiorari,  after  which  it  may  be  tried 

there,  or  in  the  county  by  nlji  prius. 

6  Mod.  220.       It  hath  been  held,  that  quarter-felfions  of  boroughs  may  receive 

iSaik.  370.  indi£lments  on  the  5  E/iz.  c.  4.  as  well  as  thofe  of  the  county  at 

aLdi.Raym.  l^tge,  in  that  there  is  no  danger  of  oppreffion,  becaufe  a  certiorari 

J038. 1179.  lies. 

Comb   254. 

»j5.     I  Burr.  251.     [So,  they  may  proceed  by  Information.     Cowp,  369.] 

5.  Of  the  Form  of  the  Proceedings  in  order  to  a  Convi(SlIon,  for 
following  a  Trade  without  being  qualified. 

Sid.  30X.  The  plaintiff",  in  an  adllon  on  this  flatute  5  Eliz.  c.  4.  muft 

^9-  (a)  allege  in  his  declaration,  that  the  defendant  did  not  ufe  the 

Kefpafs!  trade  at  the  time  of  making  the  flatute }  for  though  it  cannot  be 

£(«)  Such  prefumed  that  he  did,  after  fuch  a  length  of  time,  yet  as  the 

allegation  ft^tute  make^i  him  liable,  and  fubie£ls  him  to  a  penalty;  the  profe- 

fy.   I  Burr,  cutor  mult  (hew  that  he  has  tranfgrefled  the  law,  and  that  he  is 

3^7-]  entitled  to  his  a£lion. 

aKci.2i2.  An  indiclment  for  following  the  trade  of  a  cutler,  not  being  an 

Th^r'n''  apprenHce,  contra  form .  ^  KHz.  r.  4.  was  quafhed  on  demurrer; 

Eiiton^,  "  becaufe  the  trade  of  a  cutler  was  averred  to  be  a  trade  then  ufcd 

p.ifch  infra  hoc  regnum  Anglia,  whereas  this  kingdom  was  not  the  a 

5G^^-^-  fubfifting. 

K.B.  147.  172.  S.C. 

It 
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It  has  been  held,  that  an  indi£lment  againft  two,  or  more,  for  sMod.  iSo. 
foilbwing  a  joint-trade,  without  having  fcrved  a  feven  years  ap-  ^aik.  382. 
prenticefhip,  required  by  the  ftatute,  is  naught,  in  that  it  would  be  Abr.  81. 
abfurd  to  charge  them  jointly,  becaufe  the  offence  of  each  defend-  (N),  pi.  6. 

ant  arifes  from  the  defedl  peculiar  to  himfelf.  *  Sef.caf. 

'^  221  pi.  154. 

2Ld.  Raym.  1248.     Vent.  302.      1  Str.  623. 

[In  an  indi£lment  on  this  ftatute  it  is  not  neceflary  to  fpecify  Rexv.Pem- 

and  aver  the  want  of  other  qualifications  allowed  by  fubfequent  ^"^°"> 

ftatutes,  for  fuch  other  qualifications  or  exceptions  ought  to  be  ,  BirRep.^' 

(hewn  by  the  defendant.]  ajo.  s.  c. 


(E)  Of  affigning  and  turning  over  Apprentices  to 
other  Mafters. 

'TpHE  placing  out  an  apprentice  to  a  particular  perfon  arifes  from  Hob.  134.; 
^  an  efteem,  and  a  good  opinion  of  the  party  to  whom  he  is  fo  P^'  '^®* 
committed,  that  he  will  not  only  inftru£l  him  itt  his  trade  or  calling, 
but  will  alfo  be  careful  of  his  health  and  fafetyj  and  therefore  the 
law  has  made  it  fuch  a  perfonal  truft  er  confidence,  that  the  mafter 
cannot  affign  or  transfer  it  over  to  another.  The  mafter  mud  alfo 
have  the  apprentice  under  his  own  care  and  infpedlion,  and  cannot 
fend  him  abroad,  though  under  the  pretence  of  improvementj 
milefs  by  exprefs  agreement,  and  unlefs  the  nature  of  his  bufinefs 
requires  it,  and  implies  fuch  a  power  as  that  of  merchant-adven- 
turer, failor,  ^c.  are  faid  to  do  ;  therefore  it  hath  been  adjudged, 
that  a  furgeon  fending  his  apprentice  a  voyage  to  the  Ea/I-Iftdies, 
though  in  company  with  other  furgeons,  and  the  better  to  inftrufb 
him  in  the  art  of  furgery,  was  a  breach  of  his  covenant,  whereby  he 
bound  himfelf  to  retain,  teach,  keep,  and  employ  the  faid  appren- 
tice in  his  own  houfe  and  fervice,  ts'c. 

But  by  the  cuftom  of  Londofi,  a  freeman  of  London  may  turn  March,  3. 
over  his  apprentice  to  another  mafter,  being  a  freeman  ;  and  fuch  ^^^'  ^S*'- 
fccond  mafter  fliall  have  the  fame  benefit  of  the  apprentice's  cove- 
nants, as  ftiall  the  apprentice  of  the  covenants  on  the  fide  of  the 
mafter,  as  if  he  had  been  originally  bound  to  him. 

But  it  hath  been  held,  that  though  juftices  of  peace  h^ve  a  Comb.  324: 
jurifdidtion  of  difcharging  apprentices,  and  may  bind  them  to  I^^f'.'"^^* 
other  mafters,  that  they  cannot  turn  them  over  (a);  and  therefore  rrafThey 
an  order  that  an  apprentice,  whofe  mafter  was  dead,  fliould  ferve  cannotjudte 
the  remainder  of  his  time  with  his  mafter's  widow's  fecond  huf~  <'*''<"  ^ihgi.- 
band,  was  quaftied  ;  becaufe  the  juftices  have  nothing  to  do  about  they  cannot 
turning  over  an  apprentice  ;  and  that  though  he  applied  to  them,  try  the  vaiu 
that  could  not  eive  them  a  iurifdi£lion.  ,    «        t,        "^'^I^^^st 

**  J  deed.   Rex  V.  Barnes,  i&tr.  48.J 

fBy  32  Geo.  3.  c.  57.  §  5.  any  mafter  or  miftrefs  taking  a  pariifh 
apprentice  under  the  8^9  W.  3.  c.  3c.  §  5.  may,  by  indorfemerit 
on  the  indentures,  or  by  other  inftrument  in  writing,  and  with 
the  confent  of  two  juftices,  teftified  by  fuch  juftices  under  their 

Vol.  IV.  P  p  hands. 
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hands,  aflign  fuch  apprentice  for  the  refidue  of  the  term.  And 
by  §  7.  the  perfon  to  whom  fuch  apprentice  is  intended  to  be 
afligned,  (hall,  at  the  fame  time,  on  the  counterpart  of  the  indent- 
ures, ^<r.,  declare  his  acceptance  of  fuch  apprentice,  and  acknow- 
ledge himfelf  bound  by  the  covenants  in  the  indenture;  and  fuch 
mafter  or  miftrefs,  fo  taking  an  apprentice  by  aflignment,  may, 
from  time  to  time,  afligu  fuch  apprentice  over  to  any  other  mafter 
or  miftrefs.] 

(F)  Of  making  Apprentices  free. 

Sid.  107-  WJ  Herever  by  the  cuftom  of  any  town,  borough,  ^r.,  the  ferv- 
pi.  20.  V  V     jj^g  31^  apprenticefliip  entitles  the  party  to  his  freedom,  the 

pi.  >58.[By  perfons  refufing  to  admit  him,  without  fufficient  (a)  caufe,  may  be 
the  12  G.  3.  compelled  thereto  by  mandamus. 

c.  21.  where 

any  perfon  entitled  to  his  fieedom  ihall  apply  to  the  mayor,  &c.  to  be  admitted,  giving  notice  and  fpeci- 
fying  tlie  nature  of  his  claim,  and  the  mayor,  &c.  fhall  not  admit  him  within  a  moiuh  afterwaids, 
a  mandamus  fhall  go,  and  if  he  be  admitted,  the  mayor,  i;c.  ihuU  pay  cofts.]  (<a)  Mr.  Common  Ser- 
jeant faid,  that  if  a  man  trade  upon  his  own  account  within  the  re\en  years  of  his  apprenticcfhip,  the 
chamberlain  of  London  will  not  make  him  free,  becaufe  he  has  not  fully  ferved  an  apprenticcfhip  of 
feven  years.    J  Ld.  Raym.  383. 

Lev.  91.  Therefore,  where  to  a  mandamus  to  the  mayor,  ^c.  of  Oxford, 

Sid.  107.      (Q  admit  a  perfon  to  be  free  of  that  city,  who  had  ferved  (even 

4cV  pi.  o.  years  apprenticcfhip  ;  to  which  it  was  returned,  that  he  put  him- 

U.  470.  pi.    felf  apprentice  feven  years  according  to  the  cuftom,  and  that  he 

79.  id.  659.   covenanted  to  ferve  feven  years,  and  not  to  marry  within  the  time, 

t!  R^ym.     and  that  within  the  firft  two  years  he  married,  and  fo  broke  his 

69.  Townf-  covenant ;  and  that  his  mafter  accepted  of  him  to  ferve  for  the 

ends  cafe.     ^^QCidviC  of  the  time,  which  he  did,  but  not  as  an  apprentice,  but 

rather  as  a  journeyman  •,  though  it  was  urged,  that  by  his  breach 

of  covenant  he  loft  his  right  of  freedom,  yet  the  court  held  the 

contrary ;  and  that  though  an  action  of  covenant  might  lie,  yet  that 

it  was  no  lofs  of  his  freedom ;  and  therefore  awarded  a  peremptory 

mandamus  to  admit  him. 

Rex  T.  So,  where  a  mandamus  to  the  mayor,  i^c.  of  Lincoln^  to  admit 

Mayor  of     A.  to  his  freedom,  he  having  ferved  an  apprenticefliip  there  ;  and 

'''""'"'       the  mayor  returned,  that  A.  (being  a  Quaker),  refufed  to  take 

Carth.448.'  the  ufual  oath,  according  to  the  cuftom  of  the  faid  city,  but  offered 

S-  C.  to  take  the  folcmn  affirmation  and  declaration  ;  the  court  held 

^"^"  ^s^^'c      *^'*  fufficient  to  entitle  him'  to  his  freedom,  within  the  ftatute 

[Re'xv'.Tur-  7  ^  8  ^T.  3.   C.  34. 

key  Company,  a  Burr.  IC04.   S.  P.J 

6  Mod.  227.  Alfo,  it  is  frequent  for  mafters  to  bind  themfelves  to  make  their 
a6o.  [1  Ld.  apprentices  free  at  the  end  of  their  time,  which  they  muft  perform 
38^3'        accordhig  to  their  covenants. 
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(G)  How  Apprentices  are  to  be  taken  Care  of  when 
their  Mafters  happen  to  {a)  die. 

iT  feems  agreed,  that  if  a  man  be  bound  to  infl:ru£l  an  apprentice  Sid.  216.  pi, 
•*•   in  a  trade  for  feven  years,  and  the  mafter  die,  that  the  condi-  *'•  ^^'•• 
tion  is  difpenfed  with,  being  a  thing  perfonal ;  but  if  he  be  bound  Ley'  j^j' 
further,  that  in  the  mean  time  he  will  find  him  in   meat,  drink,  [iConft's 
clothing,  and  other  neceflaries,  here,  the  death  of  the  mafter  doth  2°"'^,?.  L. 
not  difpenfe  with  the  condition,  but  his  executors  (hall  be  bound  Cro^El/ 
to  perform  it,  as  far  as  they  have  aflets.     [For  there  is  a  great  553-J 
difference  between  a  covenant  to  maintain^  and  a  covenant  to  in-  f'^/'^J' 
JiruEi ;  the  firft  is  a  lien  upon  the  executor,  though  not  named,  feems  to  be 
in  right  of  the  teftator*s  aflets  being  come  to  his  hands;  but  the  nofuffident 
other  is  2.  fiduciary  truft  annexed  to  the  perfon  of  the  mafter.]         ^'^^''  P''^^^'" 

Ihall  be  done  with  an  appreniice  upon  the  mafter's  dying,  which  is  a  cafe  which  mull  needs  ofcen  hap« 
pen.     Burn's  Obferv.  245. 

But  if  a  perfon  is  bound  apprentice  by  juftices  of  peace,  and  Garth.  23J. 
the  mafter  happens  to  die  before  the  term  expired,  the  juftices  ^^"'-  ^^• 
have  no  power  to  oblige  his  executor,   by  their  order,  to  receive  show.  405. 
fuch  apprentice,  and  maintain  him  ;  for  by  this  method  the  exe-  The  King  r, 
cutor  is   deprived  of  the  liberty  of  pleading  plene  adminijlravit^ 
which  he  may  do,  in  cafe  covenant  be  brought  againft  him,  and 
muft  maintain  the  apprentice,  whether  he  hath  aflets  or  not. 

But  it  is  faid,  that  in  the  cafe  of  the  mafter's  dying,  by  the  Salk.  66. 
cuftom  of  London^  the  executor  muft  put  the  apprentice  to  ano-  P'-  ^• 
ther  mafter  of  the  fame  trade.  pJrKoU*' 

C.J.     March,  3.  pi,  6.     Keb.  Rep.  250.  pi.  15.     Boh.  Priv.  Lend.  335,  240» 

[By  32  G.  3.  c.  57.  §  I.  if  the  mafter  or  miftrefs  of  any  parifh 
apprentice  die  during  the  term  of  fuch  apprenticefhip,  upon  whofe 
binding  no  larger  fum  than  five  po\inds  (hall  have  been  paid,  the 
covenant  in  the  indenture  for  the  maintenance  of  fuch  apprentice 
fhall  not  continue  in  force  longer  than  three  calendar  months  after 
the  death  of  fuch  mafter  or  miftrefs ;  during  which  three  months 
the  apprentice  (hall  continue  to  live  with  and  ferve  the  executors  or 
adminiftrators,  or  with  fuch  perfon  as  they  fhall  appoint.  And  in 
all  fuch  parifli  indentures  of  apprenticefhip  there  fiiall  be  annexed 
to  the  covenant  for  maintenance,  a  provifo  that  fuch  covenant  fhall 
not  continue  longer  than  three  calendar  months  after  the  death  of 
fuch  mafter  or  miftrefs ;  but  If  fuch  provifo  be  omitted,  the  co- 
venant on  the  part  of  the  majfter  or  miftrefs  to  maintain  the  ap- 
prentice (hall  continue  only  for  three  calendar  months  after  his  or 
her  death :  within  which  three  calendar  months,  by  §  2.  two 
juftices  of  the  peace  where  the  mafter  or  miftrefs  died,  fhall,  on 
the  application  of  the  widow  of  fuch  mafter,  or  the  hufband  of 
fuch  miftrefs,  or  of  any  fon,  daughter,  brother,  or  fifter,  or  of  any 
executor  or  executrix,  adminiftrator  or  adminiftratrix,  of  the  de- 
ceafed,  by  indorfement  on  the  indenture,  dire£t  the  apprentice  to 
ferve  another  mafter  for  the  remainder  of  his  term.     And  by  $  3.  ''O 

Pp  3  the 
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the  fame  regulations  which  are  above  direfled  to  take  place  ort 
the  death  of  any  original  mailer  or  miftrefs,  fhall  alfo  take  place 
on  the  death  of  any  fubfequent  mafter  or  miltrsfs.  By§4j  if 
no  application  be  made  to  two  jullices  within  the  three  months, 
or  if,  on  application,  the  two  jullices  (hould  not  think  fit  to  con- 
tinue fuch  apprenticeftiip,  the  indentures  fhall  be  void.  But  by 
§  5.  this  a<5l  fliall  not  extend  to  any  parifli  apprentice  not  living 
with  and  fcrving  fuch  original  or  fubfequent  mafter  or  miftrefs  at 
the  time  of  his  or  her  death.  By  §  6.  if  the  original  mafter  or 
miftrefs,  or  any  fubfequent  mafter  or  miftrefs,  or  the  perfonal  re- 
prefentative  of  fuch  mafter  or  miftrefs,  having  aflets,  during  the 
three  months,  (hall  refufe  or  negle£l  to  maintain  and  provide  for 
fuch  apprentice  according  to  the  form  of  fuch  covenant,  two 
juftices,  on  complaint  of  the  apprentice,  or  the  parifh  officers, 
may  levy  fulTicient  for  the  purpofe  by  dillrefs  and  fale  of  the 
effedls  or  aflets  of  fuch  mafter  or  miftrefs.  j 

(H)  Of  Servants'  Wages,  how  recoverable. 

^Co.SS.a.b.   1 T  is  clearly  agreed,  that  if  a  perfon  retains  a  fervant,  and  agrees 

»RoJI.  Rep.  1  {Q  p^y  hifyj  fo  rnuch  by  the  day,  month,  or  year,  that  the  fervant 
may  have  an  ailion  agaiuft  the  mafter  on  the  contraefl,  or  againft  his 
executors ;  and  that  every  fuch  retainer  will  be  prefumed  to  be  in 
corifideration  of  wages,  unlefs  the  contrary  appears. 

Brownl.  54,  So,  if  i  man  be  retained  in  Lofidoriy  to  ferve  beyond  fea,  he 
may  have  his  a6lion  for  his  wages  in  England ;  and  lay  hisa£lion 
in  any  county,  in  like  manner  as  an  obligation  bearing  daite  at 
Roan  in  FrancCy  may  be  fued  in  England^  alleging  the  place  to  be 
in  fuch  a  county  where  he  brings  his  a6tion. 

Brid^oi.119.  "  As  to  the  jurifdi6lion  of  juftices  of  peace  herein,  by  the 
*'  ^  Eliz.  c.  4.  §15.  for  the  declaration  and  limitation  what 
<*  wages  fervants,  labourers,  and  artificers,  either  by  the  year  or 
**  day,  or  otherwife,  flvall  have  and  receive,  it  is  enacled.  That 
*'  the  juftices  of  peace  of  every  (hire,  riding,  and  liberty,  within 
"  the  limits  of  their  feveral  commiflions,  or  the  more  part  of  them, 
"  being  then  refiant  within  the  fame,  and  the  fherifF  of  that 
**  county,  if  he  conveniently  may,  and  every  mayor,  bailiff,  or 
"  other  head  dfficer  within  any  city  or  town  corporate,  wherein 
**  is  any  juftice  of  peace,  within  the  limits  of  the  faid  city  or 
"  town  corporate,  and  of  the  faid  corporation,  fliall  yearly  at 
**  every  general  fefiions  firft  to  be  holden  and  kept  after  Eajler^  or 
*'  at  fome  time  convenient  within  fix  weeks  next  following  every 
*'  of  the  faid  feafts  of  Eajlevy  afl'emble  themfelves  together  ;  and 
«*  they  fo  aflembled,  calling  unto  them  fuch  difcreet  and  grave 
**  perfons  of  the  faid  county,  or  the  faid  city,  or  town  corporate, 
"  as  they  fhall  think  meet,  and  conferring  together,  refpedling 
"  plenty  or  fcarcity  of  the  time,  and  other  circumftances  neceflary 
"  to  be  confidered,  fliall  have  authority  by  virtue  thereof,  within 
«*  the  limits  and  precin£ls  of  their  feveral  commiflions,  to  limit, 
"  rate,  and  appoint  the  wages,  as  well  of  fuch  and  fo  many  of  thd 

«  faid 
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"  /aid  artificers,  handicraftfmen,  hufbandmen,  or  any  other  la- 
♦*  bourer,  fervant,  or  workman,  whofe  wages  in  time  pad  hath 
"  been  by  any  law  or  (latute  rated  and  appointed,  as  alfo  the 
**  wages  of  ail  other  labourers,  artificers,  workmen,  or  appren- 
"  tices  of  hufbandry,  which  have  not  been  rated,  as  they  the 
'*  fame  juftices,  mayor,  or  other  head  officers,  within  their  feve- 
"  ral  commiiTions  or  liberties,  ftiali  think  meet  by  their  difcretions 
**  to  be  rated,  limited,  or  appointed  by  the  ye^ir,  week,  month, 
**  or  othervvife,  with  meat  and  drink,  or  without  meat  and  drink; 
**  and  what  wages  every  workman  or  labourer  fhall  take  by  the 
*'  great  for  nuowing,  reaping,  or  threfning  of  corn  and  grain,  or 
*'  ijor  mowing  or  making  e)f  hay,  or  for  ditching,  paving,  railing, 
*'  or  hedging  by  the  rod,  perch,  lugg,  yard,  pole,  rope,  or  foot^  and 
**  for  any  other  kind  of  reafonable  labour  or  fervice,"  isfc. 

In  the  conftruclion  of  this  ftatute,  the  following  opinions  have 
haen  holden : 

That  though  the  ftatute  only  gives  the  juftices  power  to  fet  the  aLd.Raym. 
rate  for  wages,  and  not  to  order  payment  j  yet  grafting  hereupon  r^°'f  V' 
they  may  now,  from  the  frequent  pra£tice,  and   the  indulgence  3:7, 3, a, 
the  law  gives  to  remedies  for  wages,  order  payment,  as  well  as  6  Mod.  91. 
^flefs  the  rates.  ^°X.  ,  ,, 

10  Mod.  05. 
6ef.  Caf.  35.  pi,  37.  Caff  of  Set.  and  Rem.  234.  aSalk.  441.  jl.  3,  441.  pi.  5.  484,485.  3  Salk. 
»62.     Str.  8.  ' 

That  though  a  fingle  juftice  may  compel  payment,  yet  the  power  Hil.  S  c.  i. 
of  fettling  wages  is  only  in  the  feffions ;  and  that  a  fingle  juftice  Shergoldand 
cannot  arreft  the  party  refufing  to  pay  in  the  firft  inftance.  ;„  b.R. 

2  Stra.  1002.  S.  C.  2  Sef.  Caf.  100.  pi.  ico.  S.  C. 

Thai  juftices  of  peace  have  no  jurifdi^ion  to  judge  of  wages,  Ca.  Lawand 
except  in  cafe  of  huft)andmen;  but  yet  the  court  in  favour  of  }\.^l' 
fervants  will  always,  unlefs  the  contrary  appears  upon  the  face  of 
the  order,  prefume  fervants  to  be  fervants  in  hufbandry,  and  will 
admit  of  no  collateral  proof  to  the  contrary. 

But    an  order,    that    a    perfon     fliall    pay    fo    much    to    his  2  Jon.  47. 
coachman,  was  quaftied  •,  for  here  it  appears,  upon   the  face  of 
ihe  order,  that  he  is  not  a  fervant  in  hufbandry. 

And  oh  the  authority  of  this  cafe  it  hath  been  held,  that  the  6  Mod.  204, 
juftices  cannot  make  orders  for  the  payment  of  footmen,  brick-  *°S' 
Jayers,  carpenters,  C5V.  fervants'  wage$.j  becaufe  their  jurifdi£lion 
is  confined  to  the  wages  of  fuch  fervants,  whom  they  may  compel 
to  ferve  according  to  the  ftatute 

So,  where,  upon  the  face  of  the  order,  it  appeared  to  be  for  the  2  Salk.  44a. 
payment  of  the  wages  of  two  perfons  retained  by  -^.,  oveifeer  of  ?'jJ'. 
the  works  in  the  gardens  of  Hampton-Court ^  the  order  was  qualhed.  portefc. 
But  in  this  cafe  it  was  held,  that  had  the  order  been  general,  viz.  Rep.  317. 
to  pay  fo  much  to  two  of  his  labo-urers,  or  two  of  his  fervants,  the  ^^^^p^^*^* 
court  would  have  fuppofed  them  fervants  in  hufbandry;  but  that  ,saik. 261. 
here  there  was  no  room  for  fuch  an  intendment,  fince  the  con-  pi.  20. 
trary  appeared. 

So,  where  one  Rycraffy  a  juftice  of  peace  in  Mtddlefex^  made  5  Mod.  140. 
an  order  for  the  payment  of  a  feaman's  wages ;  upon  an  adiion 
brought  againft  him,  the  plaintiff  recovered  30/.  damages, 

Pp3  Cit 


5^2  ^afler  antj  ^ertiant 

Reg.  V.  ^t  hath  been  hoklen,  that  this  ftatute  extends  to  covcnant- 

Ccciii,  2Ld,  fej-yjjnts,  if  in  huibandry. 

Kaym  1305.  '  ' 


II  Mod.  zu6.  S.  C. 


Jd.  ih'id.  But  if  the  order  bear  upon  the  face  of  it,  that  it  was  made  upon, 

the  oath  of  the  ferva'it,  it  will  be  quaftied  ;  for  there  is  no  necef* 
fjty  to  refort  to  the  oath  of  the  party  in  this  cafe,  fince  evidence 
may  be  given  of  the  fervice.j 


(I)  What  Ads  of  the  Servant  arg  deemed  the 
Mafter's,  for  which  the  Mailer  may  take  Ad- 
vantage. 

Lit.  §433.    T^HERE  are  feveral  a£ls,  which,  being  done  by  a  fervant, 
Co.  Lie.         J.     -^wx  be  equally  efl'e£lual  and  advantageous  as  if  done  by  the 
*^^*   *         mafter  himfelf.     Hence  it  is  held,  that  continual  claim  made  by  a 
fervant  is  good  -,  as,  if  he  enters  into  a  part  and  claims,  ^c.  or  if 
the  mafter  fays,  that  he  dares  not  go  to  any  part  of  the  land,  nor 
approach  nearer  than  Z).,  and  commands  his  fervant  to  go  to 
I),  and  claim,  and  the  fervant  does  fo  ;  this  is  fufficient,  though 
the  fervant  had  no  fear,  for  he  doth  as  much  as  he  was  com- 
manded to  do,  and  all  that  his  mailer  durft,  or  ought  by  the  law, 
to  do. 
Lit.  §435.        But  if  the  mafter  be  in  health,  and  command  his  fervant  to  go 
^%^k''         ^^  ^^^  ^^'^'^  ^"^  claim,  ^r.,  in  this  cafe,  a  claim  made  by  the  fer- 
*^  "  "         vant,  as  near  as  he  dares,  is  void  \  for  he  does  not  do  all  that  he 

is  commanded,  nor  fo  much  as  the  mafter  durft  have  done. 

Co.  Lit.  But  if  the  mafter  be  fick,  or  a  reclufe,    (one  who,  by  reafon  of 

»iS.  a,         bis  order,  cannot  go  out  of  his  houfe,)  and  he  command  his  fervant 

to  go  and  claim  lor  him,  and  the  fervant  go  as  near  as  he  dares 

by  reafon  of  fear,  ^r.,  this  is  fufEcient,  though  the   command 

were  to  go  to  the  land ;  and  yet,  regularly,  when  a  fervant  doth 

lefs  than  he  is  commanded,  his  act  is  void  ;  but  when  a   fervant 

exceeds  his  mafter's  command,  it  is  void  only  fo  far  as  he  hath 

excee4ed. 

>Roll.  Abr.       If  a  feoffment  with  livery  be  made  of  land,  the  fer\-ant  of  the 

5»  owner  being  in  pofleftion,  the  livery  is  void,  though  made  with  the 

confent  of  the  fervant ;  for  the  fervant  continuing  in  poffelBon,  it 

muft  be  only  for  the  ufe  and  benefit  of  him  that  placed  him  there, 

and,  confequently,  the  poflelhon  of  tiiC  fervant  muft  be  looked 

upon  as  the  pofTeflion  of  the  mafte^r ;  and  the  fervant  having  no 

intereft,  but  in  right  of  his  mafter,  his  confent  was  void,  and  he 

could  neither  make  a  furrender,  nor  a  tenancy  at  will,  to  the 

feoffor. 

Co. Lit.  The  mafter  hath  an  intereft  in  the  labour  and  acquifitions  of 

J17-  »•  his  fervant,  and  his  ^61s  herein  are  faid  to  be  for  the  benefit  of  the 

mafter,  according  to  the  rule,    ^iicquid  acquiritur  fervo  acquiritur 

domino :  but  the  mafter  of  a  hired  fervant  cannot  maintain  trover 

for  any  property  acquired  by  the  fervant  j  nor  can  he  have  any 

1 1  other 
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other  remedy  agalnft  a  perfon  who  employs  him,  but  an  a£iIon  on 
the  cafe  per  quod  fervitium  amiftt. 

But  it  is  otherwife  of  an  apprentice ;  and  therefore  where  a  Salk.  68. 
waterman's  widow  took   an  apprentice,   who  went  to  fea,  and  P'*  ^'  B^f- 
earned  two  tickets,  which  came  to  the  defendant's  hands ;  the  Dennis. 
widow  brought  trover,  and   had  judgment;   for  what  the  ap-  12 Mod. 
prentice  gains,    he    gains  to  his  maftcr ;    and  whether  legally  *^5' 
apprentice,  or  not,  is  no  ways  material,  for  it  is  enough  if  he  be 
fo  defacio. 

It  is  faid,  that  the  mafter  (hall  have  advantage  of  his  fervant's  Go<3b.  360, 
contra£ls,  in  the  fame  manner  as  he  (hall  be  bound  by  them,  as  to  "^^l' ^V^' 
thpfe  matters  which  come  within  his  compafs  as  a  fervant ;  as,  walmer, 
where  a  fervant  was  fent  by  a  mafter  to  a  debtor,  and  appointed 
by  him  od  componetidum  et  agreandum  the  money  due  from  the 
debtor ;  and  there  being  a  promife  made  to  the  fervant,  to  pay 
what  was  due  upon  the  balance  and  agreement,  it  was  held,  that 
the  mafter  might  maintain  an  action  in  his  own  name,  on  the 
promife  to  his  fervant=. 

If  the  fervant  is  robbed  of  the  mailer's  goods,  the  mafter  or  fer-  Stamf.  60. 
vant  may  have  an  appeal,  ^'"'eai^'  , 

Latch,  127.  S.  P.  and  he  that  begins  firlj  /hall  recover,  and  prevent  the  other  of  his  «£lion.  Fer  Dod- 
der! dge. 

If  a  fervant  Is  couzened  of  his  mafter-s  money,  the  mafter  may  Roll.  Abr, 
have  an  aftion  on  the  cafe  aeainft  the  couzenor.  ^}'    ^ 

°  Cro.  Jac. 

223.  [Where  a  clerk  had  embezzled  note?  and  money  belonging  to  his  mafter  tea  confiderable  amount, 
which  he  had  paid  away  to  the  defendant,  in  the  infurance  of  ticket-  in  the  lottery,  v/hich  infurance  was 
contrary  to  the  ftatute  of  12  Geo.  3.  c.  3.  §  36.  it  was  holden,  that  as  thefe  notes  and  money  were  not 
paid  bonafide^  but  fur  an  illegal  confideratiop,  and  their  identity  could  be  traced,  the  mafter  Hiould  re« 
cover  them.     Clarke  v.  Shee^  Cowp.  197.] 

If  a  fervant  be  robbed  of  his  mafter's  money^  though  in  the  But  for  thi« 
abfence  of  his  mafter,  the  mafter  may  maintain  an  action  for  it  "^'^^r""  ^"* 
awainft  the  hundred. 


(K)  What  Ads  of  the  Servant  (hall  be  deemed  the 
Mafter's,  for  which  the  Mafter  ihall  anfwer  and 
be  bound. 

'T'  H  E  reafon  why  the  a£ts  of  a  fervant  are,  jn  many  inftances, 
■*■  efteemed  the  adis  of  the  mafter,  arifes  from  the  relation  be- 
tween a  mafter  and  fervant ;  for,  as  in  ftri(ftnefs  every  body  ought 
to  tranfa£l  his  own  aiFairs ;  and  it  is  by  the  favour  and  indul- 
gence of  the  law,  that  he  can  delegate  the  power  of  adding  for  him 
to  another,  it  is  highly  reafonable  that  he  ftiould  anfwer  for 
fuch  fubftitute,  at  leaft  etvi/iter;  and  that  his  adls  being  pur- 
fuant  to  the  authority  given  him,  {hould  be  deemed  a6ls  of  the 
mafter. 

Therefore,  if  a  fervant  fells  a  piece  of  cloth,  and  warrants  it  to  1 1 E.  4. 6. 
be  good,  an  allien  of  deceit  lies  againft  the  mafter. 

P  p  4  So, 


5Cr.  Piik-  So,  if  a  man  brings  a  horfe  to  a  fmith  to  be  {hod,  and  the  (cr-' 

'^f'""  R  11  ^'^^^  pricks  it  •,  or  if  the  fervant  of  a  furgeon   makes  the  wound 

Abr.  69-,.  worfc  ;  in  both  thefe  cafes  an  a£lion  lies  againft  the  mafter. 
Cro.  Eliz.  181. 

9  H  6-  53.  So,  if  the  fervant  of  a  taverner  fells  wine  to  another,  which  i» 

RoU.  Abn  corrupted,  an  action  en  the  cafe  lies  againft  the  mafter,  though 

fervant  fells  he  did  not  Command  the  fervant  to  fell  it  to  any  (<?)  particular 

an  unfound      perfon. 

borfe,  or 

other  merchandize,  in  a  fair,  no  aftlon  lies  againft  the  mafter,  unlefs  he  commanded  him  to  fell  to  a 

particui-Tper  bij.      9  H.  6.  53.     Roll.  Abr.  95.  S.  C.    Fitz.  Aci'ion  fur  la  Cafe,  5.  S.  C.    Poph.  14^.  and 

s  Roll.  Rep.  6.  S.  C.  cited But  if  by  the  command  and  covin  of  the  mafter,  he  fells  to  a  particular 

perfon,  an  adtioij  lies  againft  the  mafter,  for  it  is  then  his  own  fale.     9  H.  6.  53.     Roll.  Al)r.  95, 
Biidgm.  izS.  S.  C.  cited. 


Cro.  Jac. 
471.  2  Roil. 
Rep.  li. 


2  Roll.  Pep. 
5.  46,27. 
Eridg.  125. 
Ppph.  143. 
Cro.  J4C. 
469. 

Southern  V. 
Haw. 

(i)  .Accord- 
ing to  the 
report  ofthis 
cafe  in  Cro. 
Jac.  it  is 
iTaid,  thit 
the  court  in- 
clined 
aga  nft  the 
piaintitf, 
principally 
becaufe^. 
die  i^ot  o  lier 
B.  10  conceal 
their  being 
coun'.e.ieit. 
Dyer,  161. 
»  pi  48. 

3  Mod   3    3. 
S>  C.  cued. 


Dyer,  »5S. 
b.  pi.  3iS. 
3  Mod.  3Z3. 
S-  C.  cited. 


So,  if  a  goldfmith  makes  plate,  wherein  he  mingles  drofs, 
fo  that  it  is  not  according  to  the  ftandard,  and  by  his  fervant  fells 
it ;  an  a£lion  lies  againft  the  mafter,  becaufe  it  fails  in  the  price 
in  filver. 

But  if  A.  being  poflcfled  of  certain  artificial  and  counterfeit 
jewels  of  the  value  of  168/.,  and,  knowing  them  to  be  fuch,  deli-* 
vers  them  to  B.  his  fervant,  commanding  him  to  tranfport  the  faid 
jewels  to  Bnrbary,  and  to  fell  them  to  the  king  ol  Barbary^  or  fuch 
other  perfon  as  would  buy  them  ;  but  [b)  gives  B.  no  charge  to 
conceal  their  being  counterfeit;  and  thereupon  ^B.  goes  into  Bar- 
bary^  and,  knowing  thofe  jewels  to  be  counterfeit,  ftjews  them  to 
C  for  good  and  true  jewels,  and  affirming  to  C,  that  they  were 
worth  810/.,  defires  C.  to  fell  them  to  the  faid  king  for  810/., 
which  money  C.  pays  -S.,  and  B.  thereupon  immediately  returns 
to  Englandy  and  pays  the  810/.  to  -^.  his  mafter;  and  after,  the 
jewels  being  difcovered  to  be  counterfeit,  C.  is  imprifoned  by  the 
faid  king,  till  he  repays  the  8iq/.  out  of  his  own  effects  ;  of  all 
which  matters  C  gives  notice  to  A.^  and  demands  fatisfadlion, 
t^c,  yet  no  a6lion  lies  againft  y^.,  for  jewels  are  in  themfelves  of 
an  uncertain  value,  and  B.  was  not  by  A.  particularly  direcfted  tq 
C,  and  all  that  was  done  quoad  C.  was  the  voluntary  a6t  of  the 
fervant,  for  which  the  mafter  is  not  bound  to  anfwer, 

King  E.  6.  fold  a  quantity  of  lead  to  A.  and  appointed  the  Lord 
Northy  who  was  then  chancellour  of  his  court  of  Augmentations, 
to  take  bond  for  payment  of  the  money  ;  the  Lord  North  appointed 
one  B.y  who  vi'as  his  clerk,  to  take  tlie  bond,  which  was  done, 
who  delivered  it  to  the  lord  ;  and  he  delivered  it  back  again  to  his 
clerk,  in  order  to  fend  it  to  the  clerk  of  the  court  of  Augmenta- 
tions ;  B.  fuppreffed  this  bond  ;  and  it  was  held  by  all  the  judges, 
that  the  Lord  North  was  chargeable  to  the  king  ;  becaufe  the 
poffeffion  of  the  bond  by  his  fervant,  and  by  his  order,  was  his 
own  pofTeffion. 

So,  where  an  officer  of  the  cuftoms  made  a  deputy,  who  con- 
cealed the  duties,  and  the  mafter,  being  ignorant  of  the  conceal- 
ment, certified  the  cuftorns  of  that  part  of  the  revenue  into  the 
Exchequer,  upon  oath  ;  he  was  adjudged  to  be  anfwerable  for  this 
coKcealment  of  his  ftrvanto 

§0, 
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So,  where  the  leflbr  was  bound,  that  the  leflee  (hould  quietly  4  Leon.  i2> 
enjoy  ;  and  it  was  found,  that  his  fervant  by  his  command,  and  ^eiman  and 
he  being  prefent,  entered  j  this  was  held  to  be  a  breach  of  the  ^  Mod.^ii 
condition,  for  the  mafter  was  the  principal  trefpafler.  S.  c.  cited.* 

Two  are  conftituted  poftmafters-general  by  letters  patent,  pur-  Caith.487. 
fuant  to   the  ftatute  12  Car.  1.  c.  35.  and  in  the  patent  there  is  a  '^^''i-  '7- 
power  to  make  deputies,  and  appoint  fervants  at  their  will  and  j  m  jd.45's. 
pleafure,  and  to  take  fecurity  of  them  in  the  name  and  ufe  of  the  Ld.  Ra^rnu 
king ;   and  that  they,    the  poflmaflers-general,    (hall  obey  fuch  ^^^' 
orders  as  from  time  to  time  fhould  come  from  the  king  ;  and  as  to  jco.  pi.'es. 
the  revenue,    Ihall  obey   the    orders  of  the  treafury :  and  it  is  Lane  v.  Ro- 
farther  granted  to  them,   that   they  fhall  not  be   chargeable  for  3^j'^°"** 
their  officers,  but  only  for  their  own  voluntary  faults  and   mifbe-  Thomas 
haviour  ;   and  this  granted  with  a  fee  of  i^ool.  per  annum  :  And   Fiankiand. 
A.  having  Exchequer-bills,  inclofes  them  in  a  letter,  dire6led  to  i?.  'r^|jT'-^-^^^ 
at  Worctjler^  and  delivers  it  at  the  pod-office  at  London^  into  the  opinion  of 
hands  of  J.  S.,  who  was  appointed  by  the  poflmafter-general  to  ^^^  three 
receive  letters,  and  had  a  falary  ;  the  letter  having  mifcarried,  and  "ji'n'c^/bceri 
the  Exchequer-bills  loft,  it  was  held  by  three  judges  (a),  againft  confiimedby 
Holtt  C.  J.  that  the  poftmafters-general,  are  not  liable  ;  and  this,  thedecifion 
from  the  multiplicity  of  fervants  they  are  obliged  to  employ,  and  ofK^B^^in 
againft  whom  it  is  impoffible  for  them  to  fecure  themfelves,  the  Whitfield  v. 
jnconfiderablenefs  of  the  premium.  &c.  ^°"^  ^ 

Defpencer, 
Cowp.  754.  in  which  cafe  it  was  holdtn,   that  the  poftmafter  was  liable  only  for  perfonal  negleft  of 
mikondudt.J 

It  hath  been  held,  that  owners  of  ftiips  were  anfwerable  to  Vent.  190. 
freighters  for  the  adts  of  the  mafters  and  mariners,  in  the  fame  ^^S- 
manner  as  other  mafters  are  for  their  fervants  -,  and  ftiould  anfwer  3Keb.  72. 
for  their  embezzlements,  fecreting  of  goods,  '^c.  Bu:this  proving  "2-  135- 
a  great  difcouragement  to  trade,  by  the  7  G.  2.  c.  15.  it  is  provided,  ^^^^^  5- 
that  for  fuch  embezzlements,  (fff.,  without  the  owners  knowledge,  Morfe?. 
the  owners  ftiall  only  forfeit  the  value  of  the  ftiip  or  veflei,  with  Siuce. 
all  her  appurtenances,  and  the  full  amount  of  the  freight  due,  pi/i."''^*' 
or  to  grow,  for  and  during  the  voyage  wherein  fuch  embezzle-  canh.  5S. 

ment    l^C.  3  ^^^-  *59-     Eofon  V.  Sandtord- 

The  a£ls  of  a  fervant  are  deemed  the  a£ls  of  the  mafter,  in  Deft.  & 

dealing  and  contrading  for  his  mafter,  in  thofe  things  in  which  he  p^j'^ 

has  a  general  authority  ;  as  {b\  if  a  fervant  ufually  buys  for  the  c.4z. 

mafter  on  tick,   arid  the   fervant  buys  fome  things  without  the  aVem.  643. 

mafter's  orders,   yet,  if  the   mafter  were  trufted  by  the  trader,  ,_°^  ^3^^" 

jhe  m.^fter  is  chargeable,  though  the  things  never  came  to  the  224. 

mafter's  (r)  ufe.  3Saik.234. 

^  p'-4-    . 

[h')  Show.  95.  fo  ruled  upon  evidence,  by  Holt,  C.  J.     (c)  That  coming  to  the  mafter's  ufe,  clearly  Jm. 
plies  an  authority  frooi  the  malter,  and  ihall  charge  him.     Brownl.  64. 

But,  if  a  man  fends  his  fervant  with  ready  money  to  buy  meat,  Show.  95. 
or  other  goods,  and  the  fervant  buys  upon  credit,  the  mafter  is  not  ^y^^^^* 
chargeable. 

So,  if  the  mafter  had  forbidden  the  tradefn:ian  tg  truft  his  fer-  Brewoi.  64. 
vaiitj  this  (hail  excufe  the  ma.Ur  on  evidence. 

And 
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Ca.  Law  and       And  herein  it  is  faid,  that  a  fervant,  by  tranf^fling  affairs  for 

iq.  no.  j^is  mafter,  does  thereby  derive  a  general  authority  and  credit  from 

itld  b"  *  ^^"^  »  ^vhi'^^  general  authority  is  not  liable  to  be  (a)  determined  for 

tweenMonk  a  time,  by  any  particular  orders  or  inftrucSlions,  to  which  none 

«nd  Ciaj-  i^m  jj^g  mafter  and  fervant  are  privy  ;  for  that  if  this  Ihould  pre- 

tUea£t  oA  V'^^^  there  would  be  an  end  of  all  dealing,  but  with  the  mailer. 

fervaot  though  out  of  place,  bound  his  mafter,  by  reaion  of  the  foitner  credit  given  him  by  his  mafter'i 
fervice,  the  other  not  Ipiowing  that  he  was  Cifcharged. 

iSaik.442.  If  a  mafter  fends  his  fervant  to  receive  money,  and  the  fervant 
P'-  4-  inftead  of  money  takes  a  bill,  and  the  mafter,   as  foon  as  told 

6Mod.\^6.  thereof,  difagrees,  he  is  not  bound  by  this  payment;  but  acqui- 
Ld.  Ra)rn.  efcence,  or  any  fmall  matter  will  be  (/^)  proof  of  the  mafter's 
9-^-  confent ;  and  that  will  make  the  act  of  the  fervant  the  ad  of  the 

Com.  Rep.  f, 

,38.  pi.Q^.  maP.er. 

Ward  and  Evans,  [3^  vhh  ioMod.iC9,  110.  n  Mod.  72.  {h)  If  a  merchant's  apprentice  draws  a 
bill  in  thi;  nnm  ei,  I  fromije  10  pay  juch  a  Jur,:  for  my  m^jier  \  to  cha-ge  the  mafter  with  this  note,  it  is 
faid,  there  ought  ro  be  either  an  authority  precedent,  or  a  onfent  fubfequent  •,  or  that  the  mafter  had 
intrufted  him  with  his  affairs  ;  ocherwile  the  mafter  ftiail  not  be  chargeable.  Cor.iD.  450.  Ld.  Raym. 
az4.     3Salk.  234.  pi.  4. 

Saik.  282.  If  A.  brings  cnfe  againft  the  mafter  of  a   ftage-coach,  on  the 

pi.  II.  ruled  cuftom  of  the  realm,  for  a  trunk  loft  by  his  negligence  ;  and  on 
B^T^wl"/'  evidence  it  appears,  that  the  trunk  was  delivered  to  the  fervant 
and  the  who  drovc  the  coach,  who  promifed  to  take  care  of  it,  and  that 
plaintiff  ^^  trunk  was  loft  out  of  his  pofleflion  ;  the  action  does  not  lie 
a°cir'dingiy.  againft  the  mafter  ;  for  a  ftage-coachman  is  not  within  the  cuftom 
(c)  Thatita  as  a  {c)  Carrier  is,  unlefs  he  take  a  diftin£l  price  for  the  carriage  of 
carrier's  goods,  as  Well  as  pcrfoHS  ;  and  though  money  be  given  to  the 
e^ves goods,  driver,  yet  that  is  a  gratuity,  and  cannot  bring  the  mafter  within 
the  carrier  the  cuftom  ',  for  no  mafter  is  chargeable  with  the  a6ls  of  his  fervant, 
/nail  be  ii-  i^jjj.  ^.j^en  he  acts  in  execution  of  the  authority  given  by  his  mafter; 
\i%.  Per  '   and  then  the  a6t  of  the  fervant  is  the  a£l  of  the  mafter*. 

Dolben.juftice •  Moft,  if  nut  all,  ftage  coaches  now  carry  goods  for  hire,  and  therefore  come  with- 
in the  defcription  of  carriers. 

i  Salk.  441.  The  mafter  muft  alfo  anfwer  for  torts  and  Injuries  done  by  his 

pi.  2../><r  fervant,  in  execution  of  his  authority  ;  as,  where  a  pawnbroker's 

at°m^<.ruj  fervant  took  a  pawn,  the  pawner  came  and  tendered  the  money  to 

at  Guild-  the  fervant,  who  faid,  he  had  loft  the  goods;  upon  which  the 

hall.  Ld.  pawner  brought  trover  againft  the  mafter,  and  it  was  held  well. 

Caf.  temp.  Kolt,  642.  pi.  3. 

a  Salk'!  441.  So,  where  a  fervant  of  A.  with  his  cart  run  againft  another  cart, 
pi.  2.  citeJ  wherein  vi'as  a  pipe  of  fack,  and  overturned  the  cart,  and  fpoiled 
7-q.  ^^'^  the  fack  ;  it  was  held,  that  an  a£lion  lay  againft -f^, 
zS:ilk.  441.  So,  where  a  carter's  fervant  run  his  cart  over  a  boy;  it  was  held, 
pi.  2.  cited.  t}je  boy  fhould  have  his  aftion  againft  the  mafter,  for  the  damage 
-,g    ^^'"'    he  fuftained  by  his  negligence. 

Vent.  295.  So,  where  the  fervant  of  ^.  brought  a  coach  and  two  ungovern- 
a  Lev.  172.  j^i^ig  jiorfes  of  his  maiter's  to  Lincoltis-Inn-Fulds^  a  place  much 
Michael  and  frequented  by  people,  and  there  drove  them  to  make  them  trad- 
Ahftree.  able,  and  fit  them  for  a  coach  ;  and  the  horfes  being  unruly,  and 
for  want  of  care,  ^c.^  run  upon  the  plaintiff",  and  hurt  and  wounded 

him ; 
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him  ;  in  an  a<Slon  brought  both  againft  the  mafter  and  fervant,  It 
was  held,  that  it  well  lay  j  and  that  it  (hall  jjfe  intended  the  maftcr 
fent  the  fervant  to  train  the  horfes  there. 

[It  was  lately  ruled  on  the  authority  of  the  precedent  in  T^ttrber~  Bmcker  ▼. 
vUle  V.  Stampe,  I  Ld.  Raym.  264.    3  Ld.  Raym.  375.  that  a  declara-  Fromont, 
tion  charging  the  majlery  the  defendant,  with  having  negligently  Rep!Tc9, 
driven  his  cart  againft  the  plaintiff's  horfe,  was  fupported  by  evi- 
dence, that  tht  fervant  drove  the  defendant's  cart.J 


(L)  For  what  Ads  of  his  (hall  the  Servant  himfelf 
anfwer  to  others. 

TF  a  mafter  command  his  fervant  to  do  what  Is  lawful,  and  he  Skin.  aaS* 
■*   mifbehave  himfelf,  or  do  more,  the  mafter  fhall  not  anfwer  for  P'*  7* 
his  fervant,  but  the  fervant  for  himfelf,  for  that  it  was  his  own 
a6l ;  otherwife  it  would  be  in  the  power  of  every  fervant  to  fubje6k 
his  mafter  to  what  a£lions  or  penalties  he  pleafed. 

And  on  this  foundation  it  hath  been  ruled,  that  if  a  man  com-  Skifl,«a?. 
mand  his  fervant  to  do  a  lawful  adl,  as  to  pull  down  a  little 
wooden  houfe,  (wherein  the  plaintiff  was,  and  would  not  come 
out,  and  which  was  carried  upon  wheels  into  the  land,  to  trick 
the  defendant  out  of  pofTeflion,)  and  bid  him  take  care  that  he  hurt 
not  the  plaint'fF;  if,  in  doing  this,  the  fervant  hurt  the  plaintiff, 
in  trefpafs  of  affault  and  wounding  brought  againft  the  mafter,  he 
may  plead  not  guilty,  and  give  this  in  evidence  ;  for  that  he  was 
not  guilty  of  the  wounding,  and  the  pulling  down  the  hoiife  was 
a  lawful  aft. 

But  it  is  laid  down  as  a  rule,  that,  in  every  cafe  where  the  8  £,4.45. 
mafter  has  not  power  to  do  a  thing,  whoever  does  it  by  his  com-  ■^"'  Choke, 
mandment  is  a  trefpafler  as  well  as  the  mafter. 

If  a  mafter  jocks  a  man  into  his  houfe,  and  delivers  the  key  to  siE.4.45. 
his  fervant,  if  the  fervant  be  ignorant  that  any  body  be  there,  the  -P^^Jcony* 
fervant  is  not  chargeable  ;  but  if  he  know  that  the  mafter  had 
imprifoned  one  tortiouily,  and  he  ftill  kept  him  in  prifon,  he  is 
liable  to  an  a£i:ion. 

If  the  fervant  of  a  taverner  fells  wine  that  Is  corrupted  [a).  Roll.  Abr. 
knowing  it  to  be  fo,  no  a£tion  of  deceit  lies  againft  the  fervant,  95'   {")  l^ 

e       ■>        ?■  I  •     x^  r  the  attorney 

lor  he  did  xt  but  as  a  lervant.  ;„  anaaion 

of  debt  knows  of,  and  was  witnefs  t  >,  a  releafe  of  the  debt,  made  before  the  aAion  brought  for  it  ;  yet  no 
if^ion  lies  againft  the  attorney,  for  he  adted  only  as  a  lei  vant,  and  in  the  way  of  his  calling.  Mod.  209* 
[Sed.  ^tt.] 

If  the  fervant  of -^.  leafe  lands  to  another  for  years,  referving  a  Roll.  Abr. 
rent  to  A.^  and,  to  perfuade  the  lefTee  to  accept  thereof,  he  promife,  95-  *  R""* 
that  he  ftiall  enjoy  the  land,  during  the  term,  without  incum-  Broking  v. 
brances ;  if  the  land  be  incumbered,  crV.,  the  lefTee  may  have  an  Came, 
aftion  on  the  cafe  againft  the  fervant,  becaufe  he  made  an  exprefs  ^^^  ^^°"f 

.  °  '  »  command 

(^j  warranty.  his  fervant 

to  fell  an  ill  hoife,  and  the  fervant  fell  him  for  a  good  one,  whereby  the  fervant  is  arrefted  and  indamaged ; 
yet  the  fervant  fhall  not  have  his  remedy  againA  his  mailer.  Cro.  Jac.  471.  *  S^u,  if  the  fervant  did 
eot  kaow  it  was  an  ill  horfe  ?* 

If 
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Yciv.  137.  If  a  man  draws  a  bill,  to  which  he  puts  his  feal  in  this  form: 
Talbot  V.  Memorandum,  That  I  have  received  of  J.  S.,  to  the  ufe  of  my  mq/ler, 
(a)  Whether  i^^  fwn  of  40I.,  io  be  paid  at  Vi\c^iizt\Tc\'}i^  folloiuing  ;  the  fervant  is 
he  who  liable  hereby,  for  though  in  the  premifes  it  is  fa  id  to  be  to  the  ufe 
fpcaks  for  pf  j^jg  mafter,  yet  the  payment  being  indefinite,  mud  be  under- 
goods  tQrhis  ftood  to  be  by  him  who  fealed  the  bill  :  but  it  is  faid,  that  if  it  had 
mafter,         been  to  be  repaid  by  his  malter,  that  {a)  the  fervant  had  not  been 

without  any     liable. 

particular 

proinife  of  paying  for  them,  is  liable  to  pay  for  them;  and  where,  upon  the  circumftances  of  fuch  a 

cafe,   though   lie  may  be  held  liable  at  law,  a  court  of  equity  will  relieve;  inde  Preccd.  Chan.  46« 

Abr.  E^.  30S. 

Mich.  So,  Mr.  Mildmay,  agent  to  the  Tork  Buildings  Company,  refiding 

7  G-  2- in  jj^  Scotland,  drew  a  bill  of  exchange  in  favour  of  ^'.  S.,  oir  their  cafliier 

jn'^v.       "  ill  London;  which  bill  run  thus:  "  To  JJifjop,  Cafinertothe 

Bifhop.  «f  Honourable  Governor  and  AfTiftants  of  the  l~ork  Biiildings  Com- 

* '^•^':  ^}^-  "  pany,  at  their  houfe  in  Winchefler-flreet.  Sir,  pray  pay  to  J.  5.,  or 

pl.ll6.  b.C.        i.',  ,  ,     ,  •  ^  r    }      A  r 

3  Barnard.     "  lus  Order,  200  /.,  and  place  it  to  the  account  ot  the  L-ompany  tor 

K.  B.  320,    «  value  received,  as  per  advice,  by  your  humble  fervant,   Charles 

^'^'  "  Mildmay."     The  letter  of  advice  referred  to,  was  dire<Sted  to  the 

3  Stra.  955.  ■'  .    ,         .  ,  ^       '  ,  J 

S,  c,  governor  and  company,  mrormmg  them  01  the  draught  made  upon 

Mr.  B'lfhopy  in  favour  of  J.  S.  (but  it  did  not  appear  that  this  was 

the  ufual  method  of  drawing  bills  on  the  company)  ;  Mr.  Bifliop 

accepted  the  bill  generally,  viz.    Accepted  by  J.  BifJjop  ;  and  if 

this  acceptance  (hould   charge   him  in  his  own  right,   was   the 

queflion  ?  It  was  faved  for  the  judgment  of  the  court,  after  % 

verdict  at  nifipriiu  for  the  plaintiff  j  and  it  was  refolved  it  fliould. 


(M)  For  what  A6ls  of  his  fhall  the  Servant  anfwer, 
and  be  refponfible  to  his  Mafter :  And  herein, 

I.  Where   by  an  implied  Truft  or  Confidence  a  Servant  flialj 
anfwer  in  a  Civil  A6lipn. 


8  Co.  84. 
££  vide  tit. 
BjUiTient. 


IF  a  man  commits  money  to  his  fervant  to  carry  to  fuch  a  place^ 
"^  and  he  is  robbed,  the  fervant  (hall  not  anfwer  for  it }  for  a  fer- 
vant only  undertakes  for  his  diligence  and  fidelity,  and  not  for  the 
ftrength  and  fecurity  of  his  defence,  and  therefore  fhall  not  be 
obliged  to  preferve  his  mafter's  property  at  all  adventures.  And 
herein  the  law,  as  now  fettled,  makes  a  difference  between  a  fer- 
vant and  another  independent  perfon  j  for  every  other  perfon  ha^ 
naturally  no  more  than  the  fingle  care  of  hjs  own  affairs ;  and  is 
not  bound  in  point  of  duty  to  defend  or  intermeddle  with  the 
property  of  another  j  but  where  he  will  officioufly  create  to  himfelf 
fuch  an  undertaking,  he  is  obliged  to  anfwer  the  lofs,  if  any  hap- 
pen ;  but  a  fervant  is,  by  the  duty  of  his  place,  under  the  com- 
mand of  his  maflcr,  and  is  bound,  in  point  of  neceiTity,  to  take  care 
of  another's  affairs.  Now  the  firfl  contrail,  whereby  he  becomes 
a  fervant,  impliiSS  no  more  than  ai)  undertaking  for  his  care  and 
obedience  5  and   whenever  he  afterwards   intermeddles  in   ths 

affairs 


aiVairs  of  his  mafter,  it  is  but  in  confequence  of  that  original  con- 
trail, and  therefore  cannot  be  extended  any  further  ;  »nd  fince, 
when  he  firft  contra6led,  it  was  no  more  than  an  undertaking  for 
his  own  care  and  fideHty,  whenever  he  intermeddles  with  his 
mailer's  affairs,  it  is  under  that  general  undertaking,  andj  by  con- 
fequence, he  cannot  be  charged  but  for  deficiency,  in  point  of  care, 
or  of  faithfulnefsi  and  therefore  is  not  anfwerable  for  any  inevi- 
table accident. 

But  ii  ^.  is  employed  by  B.  to  fail  from  England  to  the  Indies,  SM.  29?. 
and  A.  covenants,  that  he  or  his  fervants  will  not  thence  import  ^^*"  ^^^* 
any  callicoes,  ^r.,  and  y^.  retains  C.  as  his  fervant  in  this  voyage,  Huflby'and 
and  acquaints  him  with  tlie  covenants,  and  notwithftanding  C  Pacey. 
falfcly  and  fraudulently  brings  thence  certain  callicoes,  ^^r.,  ^.  Ihall 
have  an  action  againft  C,  for  though  no  action  lies  by  a  mafter 
for  the  bare  breach  of  his  command,  yet,  if  a  fervant  does  any 
thing  falfely  and   fraudulently,  to  the  damage  of  his  mafter,  an 
a£lion  will  He. 

So,  if  a  merchant's  fervant  takes  his  mafter's  goods  that  are  Roi!.  Abr. 
arrived  at  a  port  in  England,  and,  before  payment  of  the  cuftoms,  '°5-  Cro. 
lands  them,  per  quod  the  goods  are  forfeited  and  feifed  by  the  king;   Lane*  6c. 
the  mafter  may  have  an  adlion  of  trefpafs  upon  the  cafe  againft  s.c.Levefoa 
his  fervant.  "■  ^^''^' 

So,  If  a  fervant,  that  drives  his  mafter's  cart,  by  his  negligence  7  H.  4. 14. 
fufFers  the  cattle  to  perifh,  an  a£tion  upon  the  cafe  lies   againft  ^'■°-  *'^' 
him.  r^/-    /, 

Laje,  34. 

If  a  man  deliver  a  horfe  to  his  fervant  to  go  to  market,  or  a  bag  2 1  h.  4. 14. 
of  money  to  carry  to  London,  which  he  neglects  to  do,  the  mafter  ^^o^f*  H^* 
may  have  an  a£lion  of  account  or  detinue  againft  him. 

A  mafter  fends  his  fervant,  that  ufed  to  tranfa£l  affairs  of  that  ioMod.109. 
nature  for  him,  on  Saturday  morning  with  a  note  drawn  upon  Sir  ^^''^^^  "• 
Stephen  Evans,  with  order  to  get  from  Sir  Stephen  either  Bank-bills 
or  money,  and  turn  them  into  Exchequer-notes  ;  but  the  fervant 
having  other  bufinefs  of  his  mafter's  upon  his  hands,  to  fave  him- 
felf  the  time  and  trouble  of  going  to  Sir  Stephen,  goes  to  B.  and 
prevails  with  him  to  give  him  a  Bank-bill  for  Sir  Stephen's  note, 
and  then  in  purfuance  of  his  mafter's  orders  invefted  it  in  Exche- 
<|uer-notes,  which  he  brought  to  his  mafter,  not  letting  him 
know  but  that  he  had  gone  to  Sir  Stephen  ;  Sir  Stephen  Evans  failing 
on  the  Monday  following,  it  was  atljudged,  that  tliis  lofs  Ihould 
fall  on  the  mafter,  and  not  on  i?.;  and  the  court  was  of  opinion, 
that  the  mafter  could  not  recover  it  of  the  fervant,  the  lols  being 
occafioned  by  a  mere  accident,  and  not  by  either  folly  or  negli- 
gence. 

2*  Where  Servants  or  Apprentices  fhall  be  punifhed  criminally, 
for  Adls  done  in  relation  to  their  Mafters. 

At  common  law,  a  fervant  or  apprentice,  without  any  regard  Hak'sHifi. 
to  age,  might  be  guilty  of  felony  in  felonioufly  taking  away  the  ^,^'  5°5* 
goods  of  their  mafter,  though  they  were  goods  under  their  charge, 
as  a  ihepherd,  butler,  ^c.f  and  may  at  this  day  for  any  fuch 

offence 
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offence  be  Indl£led,  as  for  a  felony  at  common  law  ;  but  at  coiti* 
men  law,  if  a  man  had  delivered  goods  to  his  fervant  to  keep  or 
carry  for  him,  and  he  carried  them  away  animo  furandi :  this  was 
confidered  only  a  breach  of  truft,  but  not  felony. 

But  now  by  the  fliatute  of  21  H.  8.  c.  7,  it  is  enadled,  "That 
**  all  and  fingular  fervants,  to  whom  any  cafkets,  jewels,  money, 
"  goods,  or  chattels,  by  his  or  their  mailers  or  miftrefles,  ftiall 
*'  from  henceforth  be  delivered  to  keep,  that  if  any  fuch  fervant 
"  or  fervants  withdraw  themfelves  from  their  maflers  or  mif- 
**  trefTes,  and  go  away  with  the  cafkets,  jewels,  money,  goods,  or 
**  chattels,  or  any  part  thereof,  to  the  intent  to  ileal  the  fame, 
"  and  defraud  his  or  their  mailers  or  millrefTes  thereof,  contrary 
**  to  the  trufl  and  confidence  to  him  or  them  put  by  his  or  their 
**  mailers  or  miflrefTes,  or  elfe  being  in  the  fervice  of  his  or  their 
*»  mailers  or  miilreiTes,  without  any  aiTent  or  commandment  of  his 
**  mailer  or  miftrefs,  embezzle  the  fame  caikets,  jewels,  money, 
*'  goods,  or  chattels,  or  any  part  thereof,  or  otherwife  convert  the 
*'  fame  to  his  own  ufe,  with  like  purpofe  to  ileal  it ;  that  if  the 
"  faid  caiket,  jewel,  money,  goods,  or  chattels,  that  any  fuch 
•*  fervant  Ihall  go  away  with,  or  which  he  (hall  embezzle,  with 
**  purpofe  to  ileal  as  aforefaid,  be  of  the  value  of  40/.  or  above, 
**  that  then  the  fame  falfe,  fraudulent,  or  untrue  a£t  and 
•*  demeanor,  fliall  from  henceforth  be  deemed  and  adjudged 
**  felony,  be.  Provided  it  extend  not  to  apprentices^  nor  to  any 
•*  perfon  under  the  age  of  eighteen  years  ;  but  every  fuch  appren- 
**  tice,  or  perfon  within  that  age,  doing  that  adl,  ihall  be,  and 
•*  fland  in  the  like  cafe,  as  they  were  before  the  making  of  this 

«<  aa.'» 

Kale'sP.C.  By  the  a£l  of  27  H.  8.  c.  1 7.  clergy  was  taken  away  in  this  cafe, 
666-7.  jf  f[^e  indi£lment  were  laid  fpecially  upon  the  a£l  of  21  H.  8.  c.  7. 
and  purfuant  to  the  fame,  and  by  the  acl  2S  H.  8.  c.  2.  this  zt\ 
of  2 1  if.  8.  c.  7.  was  made  perpetual ;  but  by  the  a£l  of  1  E.  6. 
f.  12.  thefe  a6ls  were  both  repealed  ;  but  again,  by  the  a<Sl  of 
^Eliz.  c.  10.  §  3.  this  adl  of  2i  H.  3.  c,  7.  was  re-ena<Sted  and 
made  perpetual  -,  but  it  did  not  revive  the  a£l  of  27  H.  8.  c.  17. 
for  taking  away  clergy.  But  now  by  1 2  Ann.  c  7.  clergy  in  fuch 
cafe  is  taken  away  ifrom  fa£ls  committed  in  any"  houfe  or  crnt- 
houfe,  except  as  to  apprentices  under  the  age  oijifteen  years  rob- 
bing their  mailers. 

In  the  conilruflion  of  this  ftatute  the  following  opinions  have 
been  holden  : 
Hawk.  PC.       I.  That  it  extends  only  to  fuch  as  were  fervants  to  the  owner 
c.  33.  ^  12.  Qf  ^jjg  goods  both  at  the  time  they  were  delivered,  and  alfo  at  the' 

time  when  they  were  iloltn. 
Dyer,  5.  pi.  2.  That  it  is  ftriclly  coniined  to  fuch  goods  as  are  delivered  ta 
^'''H^"k  ^^^P'i  ^"^  therefore  that  a  receiver,  who  having  received  his 
P.  c.  c.  3v'  nnafter's  rents,  runs  away  with  them,  or  a  fenrant,  who  being  in* 
^13.  (<2)Or  truiled  to  fell  goods,  or  to  receive  money  due  on  a  bond,  fells  the 
v!ife"flie" '  goods,  t^c.  and  departs  with  the  money,  is  not  within  the  ilatute  ; 
being  as  well  but  that  a  fervant  who  receives  his  mailer's  goods  from  another 
fcis  miftrefs   {ci)  fervant;  to  keep  for  the  mailer,  is  as  much  guilty  as  if  he  had 

as  if  ihe  were  Teceived 
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Kceived  them  from  the  mafter's  own  hands  ;  becaufe  fuch  a  deli-  fole.  Hale'* 
very  is  looked  upon  as  a  delivery  by  the  mafter.  ^'|^-  ^'^' 

3.  That  it  includes  not  the  wafting  or  confuming  of  goods.  Hawk.  P.C. 
howfoever  wilful  it  may  be  ;  nor  the  taking  away  of  an  obligation,  <^-  33*  §  H' 
or  any  other  bare  chofe  in  aBion. 

4.  That  it  extends  not  to  the  taking  of  fuch  things,  whereof  Cromp.  50. 
the  a<£lual  property  is  not  in  the  mafter  at  the  time  •,  and  there-  E^'^'i^'p^^" 
fore,  that  if  a  fervant  having  money  or  corn,  SfrV.  delivered  to  him,  c.  33.  \  \^. 
melt  down  the  money  of  his  own  head,  without  the  command  of 

his  mafter,  into  a  piece  of  plate,  or  turn  the  corn  into  malt,  and 
then  run  away  with  them,  that  he  is  not  within  the  ftatute ;  be- 
caufe the  property  of  thefe  things  is  fo  far  changed,  by  altering 
them  in  fuch  a  manner,  that  they  cannot  be  known  again,  and  the 
mafter  cannot  afterwards  take  them,   without  being  a  trefpafler. 
But  it  is  agreed,  that  if  a  fervant  make  a  fuit  of  clothes  of  cloth, 
or  a  pair  of  ftioes  *  of  leather,  delivered  to  him  by  the  mafter,  *  How  can  a 
and  then  run  avv'ay.with  them,  that  he  is  not  within  the  ftatute  ;  P^'^^uf'T 
becaufe  the  property  is  no  way  altered  ;  and  even  in  the  firft  cafe,  ftatute,  if 
Haivhitis  feems  to  be  of  opinion,  that  the  taking  of  the  plate  and  the  leather 
malt  is  within  the  ftatute ;  and  that  the  whole  ^€t  of  the  fervant,  ^(^^^  "^^^g^^f 
taken  together,  (hould  be  deemed  a  converfion  of  the  mafter's  ^oj.  which 
goods  to  his  own  ufe,  with  an  intent  to  fteal  them,  which  brings  is  not  very 
it  within  the  exprefs  letter  of  the  ftataJe;  on  which  foundation  P'^"''"''- 
it  hath  been  re^'olved,  that  a  fervanc  who  changes  his  mafter's 
money  from  filver  to  gold,  and  then  runs  away  with  it,  is  within 
the  ftatute. 

[By  15  G.  2.  r.  13.  §  12.  *'  if  any  officer  or  fervant  of  the 
**  Bank  of  England,  being  intrufted  with  any  note,  bill,  dividend, 
<*  warrant,  bond,  deed,  or  any  fecurity  or  efFefts  of  any  other 
**  perfon  lodged  or  depofited  with  the  faid  company,  or  with  him 
**  as  an  officer  or  fervant  of  the  faid  company,  ftiall  fecrete,  em- 
"  bezzle,  or  run  away  with  the  fame,  or  with  any  part  thereof,  he 
*'  (hall  fufFer  death  without  benefit  of  clergy." 

By  5  G.  3.  c.  35.  §  17.  and  7  G.  3.  c.  50.  "  if  any  deputy,  clerk, 
'*  agent,  letter-carrier,  poft-boy,  or  rider,  or  any  other  officer  or 
*'  perfon  whatfoever,  employed  in  receiving,  ftamping,  forting, 
**  charging,  carrying,  conveying,  or  delivering  letters  or  packets, 
**  or  in  any  other  bufinefs  relating  to  the  poft-office,  fliall  fecrete, 
**  embezzle,  or  deftroy  any  letter,  packet,  or  bag  of  letters,  which 
**  he  (hall  be  intrufted  with,  or  whieh  fhall  have  come  to  his 
*'  pofleffion,  containing  any  bank-note,  bank  poft-bill,  bill  of  ex- 
**  change,  Exchequer-bill,  South-fea  or  Eaft-India  bond,  divi- 
*'  dend  warrant,  navy,  or  vidlualling,  or  tranfport  bill,  ordnance 
"  debenture,  feaman's  ticket,  ftate-lottery  ticket  or  certificate, 
**  Bank  receipt  for  payment  on  any  loan,  note  of  affignment  of 
*'  ftock  in  the  funds,  letter  of  attorney  for  receiving  annuity  or 
.**  dividends,  or  for  felling.ftock  in  the  funds,  or  belonging  to  any 
"  company,  fociety,  or  corporation,  or  of  the  Bank,  South-fea, 
**  Eaft-India  or  any  other  coinpany,  or  fociety,  or  corporation, 
**  American  provincial  bill  of  credit,  goldfmith's  or  banker's  letter 
«  of  credit,  or  note  for  or  relating  to  the  payment  of  money  cr 

"  other 
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"  other  bond  or  warrant,  draught,  bill,  or  promlfTory  note  what-* 
**  foever  for  the  payment  of  the  money,  or  fhall  fle.il  and  take  arty 
«*  of  the  fame  out  of  any  letter  or  packet  that  Ihall  come  to  his 
**  pofleflion,  he  (hall  fufFcr  death  without  clergy." 

By  7  Ja.  I.  f.  7.  and  17  G.  3.  r.  56.  "perfons  employed  in  the 
**  hat,  woollen,  linen,  fufliian,  cotton,  iron,  leather,  fur,  hemp, 
*•  flax,  mohair,  filk,  or  dying  manufaftures,  who  fhall  embezzle 
**  or  clandellinely  dye  any  of  the  materials  with  which  they  arc 
*^  intruded,  and  any  perfons  who  (hall  knowingly  buy,  fell,  pawn, 
<«  or  difpofe  of  the  fame,  fhall  be  liable  to  be  punifhed  by  fine, 
**  whipping,  and  imprifonment."] 


(N)   Of  the  Mafter*s    Authority  over  his  Servant, 
and  how  far  he  may  correct  and  punifh  him. 

3SH.  6.2S-  TT  is  clearly  agreed,  that  a  mafter  may  corfe6t  and  punifli  hig 
Sid.  i/S;  -■•  fervant  in  a  reafonable  manner  for  abufive  language,  negledl  of 
that'thV^'  '  <iuty,  Is'c.y  and  that  in  an  a£tion  of  alTault  and  battery  brought 
iRa!K'rinhis  againfl  Him,  he  may  juflify,  that  he  was  [a)  his  fervant,  gave  pro- 
jvithfication  yoking  language,  ^r.,  vind  t\izt  t\itr^iox&  moderate  cajligavit ;  and 
tbr'tii  the  re-  on  ifTue  of  [b)  immoderate  caftigavit^  if  it  appears  in  evidence,  that 
tainer,  the  the  punifhment  was  fuch  as  is  ufual  from  mailers  to  their  fervants, 
pUce  where,   ^^  maflcr  will  be  acquitted. 

and  in  what  * 

bufinefs,  being  matte's  ifTuablc.     Sid.  177.      (i)  Where  the  plaintiff  replied  «(3n  moderate  cajligavit, 

held  well,  though  not  fo  pertinent  an  ifTue  as  i»j»C'^fr<i/e  fa/?(^ai'if.    Vent.  70.   Sid.  444..    2Keb.  623. 

2  Mod.  167.  But  as  fuch  correction  mufl  be  moderate,  it  has  been  held,  that 
S Mod.  120.  j],g  mailer  cannot  juflify  wounding  his  fervant;  as,  in  alTaultj 
ai"H^6.°26.  battery,  wounding,  and  imprifonment,  l3c.y  defendant  jufll* 
ilnft.  316.  fies,  for  that  he  and  the  plaintiff  were  fervants  to  the  flieriff  of 
*HeiLoad    Si^ar^i^     aii(i  that  the  plaintifl",  when  he  fliould  have  been  attend- 

have  pleaded    .-i/.  *  '.,  iiil  j     c 

not  guilty  to  mg  m  court,  was  at  a  conventicle;  and  that  iie,  by  command  or 

the  wound-  the   fherifF,  leviier  ^  mo//iier  tnanus  inipofuit  upon   the   plaintiff", 

•n^fuch'^c"rr  ^""^  brought  him  thence ;  which  is  the  fame  trefpafs,  bV.     On 

by  virtue  of  demurrer  to  this  plea  it  was  held  ill ;  becaufe  as  to   the  wound- 

theftat.  iiig  *  he  fays  nothing  at  all,  and  in  that  he  cannot  juflify. 

4  Ann.  C.16. 

4  4.  the  defendant  nfuy  plead  double,  not  guilty  to  the  whole,  and  juftify  as  to  a  part  of  the  treffafs. 

2H.  4.  4.  Alfo  it  hath  been  held,  that,  though  a  mafler  may  beat  his  fer- 

'^J^-^-  75-  vant,  yet  he  cannot  delegate  that  power  to  another;  for  though  a 
a  Mod'.  167'.  lord  might  beat  his  villein,  either  with  caufe  or  without,  and  he 
could  have  no  remedy,  yet  if  another  by  his  command  did  it,  the 
villein  might  have  had  an  aclion. 
Hale\  Hia.       From  this  authority  which  a  mafter  hath  over  his  fervant,  it  i.-i 
P.C.  454.     Jieitt  ii;  ]aw,  that  if  a  mafler  defigneth  moderate  corredlion  to  his 
fervant,  and  accordingly  ufeth  it,  and  the  fervant,  by  fome  misfor- 
tune, dieth  thereof,  this  is  not  murder,  but  per  infortunium  ;  be- 
caufe the  law  alloweth  him  to  ufe  moderate  correction ;  and 
therefore  the  deliberate  purpofe  hereof  is  not  ex  malitid  //<«- 
cogitata-  ^ 

But 


But  if  the  mafter  defign  an  immoderate  or  unreafonable  correc-  (<j}iHa:e'» 
tion,  either  in  refpe6l  of  the  meafure,  or  manner,  or  inftrument  "''^"  ^•*^* 
thereof,  and  the  fervanc  die  thereof;  th\s per  (a)  Hale  cannot  be  ^^^i per     ' 
excufed  from   murder,    if   done    with   deliberation  and   defign  j  Hawkins, 
hor  from  manflaughter^  if  done  haftily,  pafTionately,  and  without  "'|'"'-'  * 
deUberation  ;  and   herein j  fays  he,  confideration  muft  be  had  of  terincorl* 
the  manner  of  the  provocation,    the   danger  of  the  inftrument  ri^iftinghis 
which  the  mafter  ufeth,    and  the  age  or  condition  of  the   fer-  f^th'^'j:"' * 
vant  that  is  flricken  j    and   the  Hke  of  a  fchoolmafier  towards  fon,  or  a 

his   fcholar.  mafter  his 

fervanr,  or 
an  officer  in  whipping  a  criminal  condemned  to  fuch  puni/hment,  happens  to  occafion  his  death,  if  fuch 
perfons  in  their  cirredlion  be  fi  barbarous  as  to  exceed  ali  bounds  ot  moderation,  and  thereby  caufe  the 
party's  death,  they  are  guilty  of  manllaughter  at  the  le^ft;  and  if  they  makeufe  of  an  inftrument  improper 
for  correction,  and  apparently  endangering  ihs  party's  life,  as  an  iron  bar,  or  fvvord,  &c.,  or  kick  him  to 
the  ground,  and  then  ftamp  on  his  belly  and  kiil  him,  they  are  guilty  of  murder.  Hawk.  P.  C,  c.  ag. 
§  5.  for  which  are  cited  Braflon,  lib.  i.e.  4.  H.  P.  C.  31.  Ctomp.  28.  Dalt.  c.  96.  Keilw.  136. 
Kelyn.  65.      5  Mod.  2S7.     Foft.  Cr.  Law,  262. 

(O)  Of  the  Mafter^s  Remedies  againft  others  for. 
enticing  away,  and  other  Injuries  done  in  relation 
to  his  Servant. 

TT  is  clearly  agreed,  that  from  the  intereft  a  mailer  has  lit  the  2tH.  6. 31. 
-*■  labour  and  fervice  of  his  fervant,  he   may  maintain  an  aiSlion  P';  ^^' 

r       •       .   .  /;\  ^   1  •         I,-  (*)  But  it  Is 

tor  mcitmg  (^)  or  takmg  him  away.  _  faid,  that  tor 

taking  away  a  mans  fervant  out  of  his  aftual  lervice,  trefpafs  will  lie  ;  but  that  for  enticing  him,  only 
an  aftion  on  the  caCe.  Salk.  3i?o.  pi.  17.  2  Ld.  Raym.  1 1 16 — [Trefpafs  will  lie  for  enticing  him 
away  ;  and  this  though  he  be  only  a  journeyman.     Hart  v.  Aldridge,  Cowp.  54.] 

Alfo,  if  without  any  enticement  a  fervant  leave  his  mafter,  Noy,  lo. 
without  licence  or  iuft  caufe,  and   J.  S.  knowing  him  to  be  his  '°^- 

f  ..  ..    •      I,-  o-         1-  Leon.  2dO. 

lervant,  retain  him,  an  adtion  lies.  Keiiw.  i8o.    2  Lev!  63. 

But  it  hath  becR  held,  that  an  indiftment  does  not  lie  for  en-  Saik.  380. 
ticing  away  a  fervant,   being  a  private  injury,  which  may  be  re-  P'' 'J' 

drefled  by  civil  adiion.      pi  ,j_  6  Mod.  99.  182.  2S9.  2  Ld  R^ym.  ine.  The  Queen  v.  Daniel! 

In  cafe  the  plaintiff  declared,  that  J.  S.   19  Sep.  16  Car.  2.  was  T.  Raym. 
retained  as  an  apprentice  to  ferve  the  plaintiff  for  nine  years,  and  ^°°- 
continued  in  his  fervice  till  the  31(1  of  OBsber  21  Car.  2.  when  15^^  i^^^ 
the  defendant  procured  the  faid  y>  S.  to  leave  the  plaintifTs  fer-  Lev.  299. 
vice,  iffc.  {c)  per  quod  the  plaintiff  toti/m  projicuuni  quod  rahone  fer-  Hambletoa 
vitii  pra.d.  J.  S.  per  totum  refiduum  termini  recipere potmjjet  totaltter  [^c)  The 
perdidity  ^c.  and  after  [d)  a  verdi£l  for  the  plaintiff,  and  general  plaintiff  de- 
damages  given,  though  it  appeared  the  term  was  not  expired,  it  taTtery  of  * 
was  intended  that  damages  were  given  for  all  the  term,  as  well  hisfeivant, 
the  time  to  come  as  pafl  j  for  the  damages  muft  be  intended  to  be  19  Jan.  &c., 
taxed  according  to  the  declaration;  and  if  it  fllould  be  intended  fo^/hllfert 
Otherwife,   it  would  be  uncertain  to  what  time  they  were  taxed,  vice  for  a 
whether  to  the  exhibition  of  the  bill,  or  verdi£l  given;  and  judg-  '^"g '"'"«» 

n      J  1-        1  J        "        VIZ.  for  the 

ment  arrelted  accordingly.  fpace  ^f  ^jj^ 

months  then  next  fo.loAing,  &c.  After  a  vercifl  for  the  plaintiff,  though  the  original  bore  tejle  before 
the  end  of  the  fix  months,  yet  the  plaintiff  had  his  judgment;  for  the  \iz.  was  more  than  needed,  being 
rot  of  the  fubftance  of  the  aftion,  but  for  aggravarljn  of  damages  only.  Hob.  284.  Ail.  23. />?'• 
cur. ;  but  yet  -vje  Cro,  Jac.  619.  Yeiv.  94.  {d)  Where  upon  a  demuirer  it  may  be  helped,  for  the 
plaintiff  may  take  damages  for  the  departurs  only.     Mod.  271.  pi-  2a. 

Vol.  IV.  Qj^  Tor 
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And.  IV  For  the  battery  of  a  fervant,  the  mafter  as  well  as  fervant  may 

9C0  U3.  bring  an  action,  ami  each  fliiiU  recover  damages,  for  both  are  in- 

Stvie"ql?'  jured;  the  fervant  hi  his  perfon,  and  the  mafter  {a)  by  the  lofs  of 

aBuiit. jcS.  his  fetvant's  labour;  and  therefore  a  recovery  in  an  a£lion  brought 

Sid.  175.  (jy  Q(j(>  ^^(  them,  cannot  be  pleaded  in  bar  to  an  adkion  brought  by 

(ii)  And  as  It     /  ,  b  1 

h  this  thjt    the  other. 

entitles  the  iruilci-  to  his  adlion,  he  mud  always  d:clire  frr  quod  fcrtjuium  Jmifit.     Cro  Jac.  61S. 

Roll.  Rep.  303. And  ihsicrore  ihe  di-tVpdant  may  plead  not  guilty,  aiid  give  it  in  evidence,  that 

be  did  not  loJe  his  fervice.     2  Roll.  Abr.  6S2. 

Yeiv.8(;,9o.       But  if  a  man  beats  another's  fervant  to  that  degree  that  he  dies 
Browni2C5.  thereof,  the  mafter  lofes  his  acflion,  and  muft  pi-oceed  by  indidl- 

2  Roil.  Abr.  V  1  •  ■     •  I,-         •       1  1    •         1  1 

,^5  ment ;  for  the  private  injury  to  him  is  drowned  in  the  general 

iSaik.ii.    injury  to  the  publick. 

Foil.  Abr.  If  a  furgeon,  hi  confideration  of  a  fum  of  money,  undertakes  to 

98.  Roll.  Qxxx^  my  fervant  of  a  hurt,  and  he  applies  unwholefome  medicines 
iBulrt. --2.  thereto,  on  purpofe  to  make  the  wound  worfe,  by  which  I  lofe 
the  fervice  of  my  fervant  for  a  long  time,  I  may  have  an  aclion  on 


the  cafe  again  ft  the  furgeon. 


jEurr.  ■    [If  a  daughter,  who  is  under  age,  and  lives  with  her  father,  be 

'^^^"     ^     feduced,  the  father  may  maintain  an  a£lion  againft  the  feducer  to 
2  Teim    '    recover  a  compennuiou  for  the  lofs  of  her  fervice  •,  and  he  may  do 
P.fp.  166.      fo,  whatever  be  lier  age,  if  flie  lived  with  him  at  the  time,  and  adts 
of  Service  be  pro\Td  :  and  the  flighteft  a£ls  of  fervice  will  fuffice.j 

(P)  What  a  Mafter  or  Servant  may  juftify  doing  In 
each  other's  Defence. 

Hale's  Hilt.    TpROM  llic  relationfliip  between  a  mafter  and  fervant  it  hath 

i'.  C.  4S4.     1     jjggj.j  agreed,  that  a  mafter  killing  a  perfon  in  defence  of  his 

fervant,  or  a  fervant  in  defence  of  his  mafter,  are  not  guilty  of 

murder,  and  that  in  thole  cafes,  the  acl  of  the  afliftant  fliall  have 

the  fame  conftrucl:ion,  as  the  aift  of  the  party  afliftcd  iliould  have 

had,  if  it  had  been  done  by  himftlf. 

■>  Roll  Abr.       Alfo,  a  ftTvant  may  juftify  an  alTault  in  defence  of  his  [b)  mafter ; 

^^'      _      and  by  fome  opinions,  ib  may  a  mafter  in  defence  of  his  fervant  i  but 

Ca/i.'.  S  Ik.    others  hold  tliat  he  cannot;  becaufe  in  fuch  cafe  he  may  have  an 

407.  1)1  2.     a£lion  per  quod  fervHiian  amijtt. 

(h)  Rut  he 

CMinot  juftify  in  defence  of  his  irafter's  fon,  becaufe  not  fervant  to  him.     Dalt.  c.  72.     Crompt.  136. 

N«r  in  defence  of  his  matter's  goods.     2  Lutw.  148 1. 

Roll.  Abr.          A  fervant  (hall  not  avoid  a  deed  made  by  durefs  to  his  mafter, 

2Brownl.275."0'^  -"'"--'  -^"S''^ 

Bro.  Main-        As  to  a  maftcr's  maintaining  a  fervant,  or  a  fervant  his  mafter, 
^*  '^"'rou'.    "^  ^^^^^^  ^""^  ^^^'^^  proceedings,  it  is  agreed,  that  a  mafter  may  go 
Abr.  116.*    along  with  his  fervant,  or  with  his  domeftick  chaplain,  to  retain 
Moor,  814.    counfel :  alfo,  he  may  pray  one  to  be  of  counfel  for  him,  and  may 
go  with  him,  and  ftand  with  him,  and  aid  him  at  the  trial,  but 
ought  not  to  fpeak  in  court  in  favour  of  his  caufe  :  alfo,  if  the  fer- 
vant bearrefted,  the  mafter  may  aflift  him  with  money  to  keep  him 
from  prifon,  th'4t  he  may  have  the  benefit  of  his  fervice  ;  but  the 
mafter  cannot  fafely  lay  out  money  for  the  fervant  in  a  real  a£lion, 
14  unlefs 


unlefs  he  liave  fome  of  his  wages  In  his  hand  j  but  thefe,  with  the 
fervant's  confent,  he  may  fafely  dlfburfe. 

As  to  a  fervant's  maintaining  his  mafter,  it  is  agreed,  that  a  Hctl.  79. 
perfon  retained  generally  as  a  krvant,  and  net  for  a  particular  *  '^°''  ^^^' 
■occafion  only,  may  lawfully  ride  about  to  fpeed  his  mafter's  bufi-  Keiiw.  co. 
nefs  ;  and  may  go  to  counfel  for  him,  and  fhew  his  evidence  to 
the  counfel,  or  to  the  jury,  and  (land  by  him  at  a  trial  j  but  can- 
not lawfully  lay  out  his  own  money  in  the  fuit. 


^txt\tant  anD  ^txt\)anhi3t. 


pri  ^HE  protediion  of  trade  was  very  early  a  favourite  objeft 
[_    J^      of  the  laws  of  this  country.     In  the  time  of  King  ^/>6f^?fl« 
we  hnd  a  very  remarkable  law,  which  fays,  that  any   merchant 
who  has  made  three  voyages  upon  his  own  account,  beyond  the  Wiikins 
Briiijh  channel,  or  narrow  feas,  (hall  be  entitled  to  the  privilege  "^"8'-  Sax. 
of  a   thane.     Etft  mercator  tametifii,  qui  per  tram  ahum  mare  per  ctfita'th"^'* 
facultates  proprias  abeaty  ille  pojlta  jure  thamjit  digfius.]  Lond.  p.  71. 

It  feems  agreed  too,  from  the  fundamental  principles  of  our 
government,  that  the  king  cannot  regularly  prohibit  trade,  nor 
Jay  a  penny  impofition  on  it  j  but  that  every  man  may  ufe  the  fea, 
and  trade  with  other  nations,  as  freely  as  he  may  ufe  the  air. 

And  this  freedom  of  trade  is  not  only  allowed  by  the  common  (a)  Th'.s  re- 
law,  but  hath  alfo  been  aflerted  and  eftablifhed  by  the  care  and  'p^'^s  aliens 
wifdom  of  princes  and  parliaments ;  and  to  this  purpofe  it  is  pro-  ftlcmgiy 
vided  by  magna  charta^  c.  30.    That  («)  all  merchants,  [h)  if  they  proves  that 
were  not  openly  prohibited  before,  fhall  have  their  fafe  and  fure  ^'^^ff''^** 
condudl   to  depart,  come  and  carry,   buy  and  fell,  without  any  liberty  be- 
manner  of  evil  tolts,  by  the  old  and  rightful  cuftoms,   ^c.  t'^rejoher- 

wife  they 
would  not  have  extended  it  to  aliens,  and  left  the  IngHfli  without  it.     a  Inft  57.      (^)  This  prnhibitioa 
tnuft  be  by  aft  ot  parliament,  becaufe  it  conceins  the  whole  realm,  which  is  implied  in  the  word  cptr.'ijt 
'and  relates  to  aliens  only.     2  Inft.  57. 

But  notwithftanding  this  freedom  of  trade,  yet  it  feems  agreed,  sk-n  335. 
that  the  king  may  in  time  of  war,  and  for  the  publick  fervice  and  '^Vi^'y^^. 
fafety,  lay  an  embargo  on  fhips,  and  employ  the  fliips  of  his  fub-  Sin>;s  v. ' 
jefts  in  the  publick  fervice  ;  but  this,  fays  my  Lord  Chief  Juftice  child  and 
Holty  ought  to  be  upon  great  emergencies,  and  for  the  publick  ^^^'^'^' 
benefit,  and  not  for  the  private  intereft  of  any  perfon  or  fociery  : 
alfo  it  feems  agreed,  that  the  kmg  may,  by  his  writ  of  ite  exeat 
regno,  retain  a  fubjedt  from  going  out  of  the  realm;  and  may  by 
his  privy  feal  command  any  of  his  fubje£^s  to  return  out  of  a 
foreign  nation,  on  pain  of  having  their  lands  feifed,  is'c.     It  hath 
likewife  been  holden,  that  the  king  by  his  prerogative  may  reftrain 
jhis  fubje^s  from  trading  with  an  infidel  nation,  ftate,  or  people, 

O  q  2  without 
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cuftoms 
were  firft 
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to  fupply 
the  want  of 
laws,  and 
afurwards 


-without  Iiis  licence ;  and  on  this  foundation  principally  it  wsS 
held,  in  the  cafe  of  Sands  and  The  EnJ}- India  Company y  that  the 
king's  charter,  which  gave  them  an  exckifive  right  to  trade  to  the 
EaJl'Indiesy  was  good.  But  this  doctrine  feems  now  exploded, 
for  nothing  can  exclude  the  fubje£l  from  trade,  bnt  an  a6l  of  par- 
liament. 

And  as  the  freedom  of  trade  and  merchandize  is  fupported  by 
the  common  law,  fo  likewife  are  there  certain  cuftoms  [a)  and  pri- 
vileges annexed  thereto  by  the  common  law,  of  which  the 
judges  will  take  notice  ex  ojpcio.  But  thefe  privileges  are  not  to 
be  extended  {h)  to  every  one  who  buys  and  fells ;  nor  is  he  from 
thence,  fays  MoUoy,  to  be  denominated  a  merchant,  which  appel- 

i(^)  Thefe  lation  peculiarly  belongs  to  him  who  trafficks  in  the  way  of  com- 
merce by  importation  or  exportation  :  or  otherwife,  in  the  way  of 
emption,  vendition,  barter,  permutation,  or  exchange-,  and  who 
makes  it  his  living  to  buy  and  fell,  and  that  by  a  continued  affidui- 
ty,  or  frequent  negotiation  in  the  myflery  of  merchandizing ;  but 
thofe,  who  buy  goods  to  reduce  them  by  their  own  art  or  induftry 

admiited  as    into  Other  forms  than  formerly  they  were  of,  are  properly  called 

r^)  There     artificers,  not  merchants. 

are  four  forts  of  merchants,  fia.  merchants  adventurers,  merchants  dormant,  mercl^ants  travelling,  and 

merchants  refidents.     2  Brown).  99.  per  Coke.. But  it  is  faW,  that  a  merchant  incluties  all  forts  of 

traders,  as  well  and  as  properly  as  merchant  adventurers  j  and  that  a  merchant  taylor  is  z  common  term. 
2  Salk.  445.  per  Holt ;  &  -vide  head  of  Ba:,krupts. 

Carth.  82.         It  hath  been  adjudged,  that  a  gentleman  who  is  abroad  on  his 

shl"^ J27!    travels,  and  draws  a  bill  of  exchange,  makes  himfelf  a  merchant 

Comb.  45.     within  the  cuftom  as  to  fhis  fpecial  purpofe,  to  make  him  refpon- 

Sarfieid  v.     f^jjle  to  the  party  upon  non-payment ;  and  this  the  rather  front 

"  "  ^*      the  inconveniences  that  flight  enfae,  and  the  fufplcion  that  might 

increafe  amongft  foreign  merchants  upon  bills  of  exchange,  if  per- 

fons  who  took  Upon  themfelves  to  draw  fuch  bills  fhould  not  be 

liable  to  the  payment  thereof. 

But  as  the  laws  and  cuftoms  of  merchants  are  of  various  kindsy 
and  moft  of  them  chiefly  known  [c)  to  merchants  themfelves,  we 
fhall  here  only  infert  what  we  find  in  our  law-books  relating  to  the 
following  heads : 

mon  law 

of  this  kingdom,  of  which  the  judges  ought  to  take  notice  ;   and  if  any  doubt  arife  to-  them  about  the 

cuftom,  they  may  fend  to  the  merchants  to  know  their  cuftom,  as  they  may  fend  for  the  civilians  to 

know    their  law.      Winch.  24. May  dire<fl   an    iffue    for    trial  of  a  cuftom  among  merchants. 

Hard.  486.* *  Tije  lav/  of  merchants  cannot  be  proved  by  witnefles,  for  it  is  the  law  of  the  land, 

Plllan  V,  Van  Microp.     3  Burr.  1663. 


(r)   The 
cuftom  of 
merchants 
is  part  of 
the  com- 


(A)  Of  Alien  Merchants. 

(B)  Of  Principals  and  Fadors. 

(C)  Of  Partners  and  Joint-Traders. 

(D)  Of  Owners  and  Mafters  of  Ships, 

(E)  Of  Mariners. 

(F)  Of  Average. 


(G)  Of 
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(G)  Of  Hypothecation. 
(H)  Of  Charter-parties. 
{ I )  Of  Policies  of  Infurance :  And  herein, 

[i.  Of  Marine  Infurances. 

2.  Of  Infurances  upon  Lives. 

3.  Of  Infurances  againft  Fire.] 

(K)  Of  Bottomry  [and  Refpondentia], 
[(L)  Of  Bills  of  Lading.] 
(M)  Of  Bills  of  Exchange. 
[(N)  Of  the  Provifions  for  the  Encouragement 
of  Shipping  and  Navigation.] 


(A)    Of  Alien  Merchants. 

A  LTHOUGH,  by  the  policy  of  our  conftitution,  aliens  lie  ndtti.u 
-^  under  feveral  difabilities,  and  are  denied  in  many  inftances  f'^l^'^^^ 
the  benefits  of  our  laws;  yet  are  they  {a)  here,  as  in  mod  other  iawofEng- 
countries,  allowed  to  trade  and  merchandize,  which  privilege  is  land  rather 
confirmed  to  them  by  {b)  magna  charta^  and  (<r)  divers  other  a£ts  j^"^'*^^ 
of  parliament.  tends  the 

difability  of  aliens;  becaufe  the  ftutting  out  of  aliens  tends  to  the  lofs  of  people,  which,  labirioufly 
emyloyed,  are  the  true  riches  of  any  country.  Vent.  427. /tr  Hale,  C.  J. — The  king  pardons  his 
loving  and  obedient  fubjeds ;  this  extends  to  aliens,  if  here  at  the  time,  though  no?  made  denizens.  Per 
Hob.  271.      (Z-)  For  this  "riJf/u/'rj,  and  2lnft.  57.     MoUoy,  417.      (c)  By  the  2  E.  3.  c.  9.  merchant 

ftrangers   and  others  fljall  go  and  come  with  their  merchandize. By  9  E.  3.  c  1.  all  merchant 

ilrangers  and  o'.hers  may  freely  buy  and  feli  their  commodities  frona  whenceloever  they  came  without 
interruption,  notwithft:inding  charters  or  ufage  to  the  contrary,  which  charters  or  ufage  (if  any  be)  the 
king,  lords,  and  com nons  hold  to  be  Of  no  force,  as  bsing  to  the  damage  of  the  ki.ng  and  his  great  men, 
and  to  the  oppreiTion  of  the  commons,  &c. 

And  as  foreigners  and  aliens  are  allowed  to  trade  amongft  us,  fo  Co.  Lit. 
are  they  allowed  to  maintain  perfonal  aftions  ;  becaufe,  otherwife   ^^^^^  ^', 
they  would  be  incapacitated  to  merchandize:  but  they  cannot  mam-  Dyer,  z.  b. 
tain  any  real  ailTtion,  becaufe  it  is  not  neceflary  that  they  fhould 
purchafe  lands,  or  fettle  amongft  us. 

An  alien  merchant  may  upon  a  ftatute  extend  lands,  and  upon   n  E.  3. 
Cilice  the  king  fhall  not  have  them  -,  and  upon  oufter  he  fliall  have  ^"^I'^^^'i,^ 
an  aflfife;  for  the  main  end  and  defign  of  both  the  ftatute  ftaple  inmarginc. 
and  merchant  was  to  promote  and  encourage  trade,  by  providing 
a  fure  and  fpeedy  remedy  for  merchant  ftrangers,  as  well  as  na- 
tives, to  recover  their  debts  at  the  day  afligned  for  payment. 

So,  an  alien  (d)  merchant  may  take  a  leafe  of  a  {e)  houfe  for  his  Co.  Lit. 
habitation  for  years  only,  and  this  alfo  is  for  the  encouragement  J^^^hathc 
of  commerce:  for  if  an   alien   trade,   he   muft  have    an   abode  muftbea 
amongft  us ;  but  if  he  (/)  depart  the  kingdom,  or  die,  it  goes  to  ^^'^'J]^"J; 
the  king,  not  to  his  executors  or  adminiftrators,  becaufe  it  was  j^^^Ji/aV, 
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194 — For  only  a  perfonal  privilege  annexed  to  the  alien  as  a  mercliajit,  for 
leafcs  of  any   ^he  encouragement  of  merchandize,  and  confequentlv  muft  expire 

dwelling-  •  T    1  •  -1  •  1  •  ,^   .    .^•'  ^ 

houie  or       wuh  him,  Without  going  to  his  executors  or  adminiitrators. 

Ihop,  made  to  alien  artificer  or  handicraftman,  are  void  by  3»  H.  8.  c.  i6.  ^  i  3.  and  the  perfon  taking 
(uchleafe  forfeits  100  /.,  and  the  perfon  letting  100/.  for  which  vide  Sid.  30S,  309.  357.  i  K.eb.  101. 
J 16.  118.  Sand.  6.  8.  2  Keb.  315.  3  Mod.  94.  (c)  But  he  cannot  take  a  leafe  for  years  of  laud, 
meadow,  &c,,  nor  being  neccfT.iry  for  his  trade  or  traffick.  Co.  Lit.  2  b.  7  Co.  17.  Dyer,  z.  b.  cor.t, 
Ani.^c,■  Bendl.  36.  By  27  E.  -5.  c.2.  it  is  enaded,  that  all  merchant  ftrangers,  and  not  enemies, 
may  fafely  dwell  in  tiie  realm,  &-c  ;  upon  which  (tatute,  at  a  reading  in  Lincolns-Inn,  35  tliz.  it  was 
agreed  a  merchant  alien  mi^ht  take  a  leafe  of  a  houfe  with  gardens  at  will,  but  not  for  years  ;  per  Dyer,  2. 
b.  in  margin.  (_/")  Not  if  he  £oes  beyond  fea,  and  leaves  fervants  in  his  houfe  during  his  ablence. 
Dyer,  z.  b. 

Yeiv.  J98.         A  merchant  ftranger  (hall  have  an  a£lion  for  faying  he  is  a 
Buif.  134.     bankrupt,  for  by  law  he  may  have  perfonal  a£lions  ;  and  thefe 
words  tend  to  impair  his  credit  in  his  trade. 

Alfo,  by  the  21  Jnc.  i.  r.  19.  it  is  provided,  that  that  a£t,  and 
all  other  a£ls  heretofore  made  againft  bankrupts,  fliall  extend  to 
flrangers  born,  as  well  aliens  as  denizens,  as  efte£lually  as  to 
natural-born  fubjecls,  both  to  make  them  fubjedt  to  the  laws  as 
bankrupts,  as  alfo  to  make  them  capable  of  the  benefit  or  contri- 
bution as  creditors  by  thefe  laws. 
Lit.  Rep.  The  fons  of  an  alien,  though  born  here,  being  merchants,  for 

140.  Hard.  ^]^g  f^jr(^  generation  fhall  pay  alien  (rt)cuftoms  and  duties  :  faid  to 
(a)  For  this    t)e  the  practice  of  the  Exchequer. 

•vide  Molloy;  305.  322. 

Palm.  14.         But  though  alien  merchants,  in  the  payment  of  cufloms  and 

otherwife,   lie  under   fome  difadvantages  different  from  natural 

fubje6ls ;  yet  in   other  refpe^ls  are  they  faid  to  have  advantages 

above  them  ;  in  that  by  the  common  law  an  aclion  of  account  lay 

for  a  mercliant  ftranger  againft  executors  j  that  a  defendant  could 

not  wage  his  law  to  an  adlion  of  debt  brought  by   a  merchant 

ftranger,  and  that  merchant  ftrangers  were  not  to  be  fworn  in 

leets,  i^c. 

7"E.4.  13,        As  to  merchant  ftrangers,  whofe  prince  is  in  war  with  the 

tit  Pr^'°*      crown  of  Eugi.andy  if  they  are   found  within  the  realm  at  the 

perty,  38.      beginning  of  the  war,  they  fliall  be  attached  with  a  privilege  and 

z  intt.  58.     limitatio2i  without  barm  of  body  or  goods,  until  it  be  known  to 

°  °Jj^_     the  king,  how  merchants  of  England  are  ufed  and  entreated  in 

Skin.  204.     their  country,  and  accordingly  they  ftiall  be  ufed  in  England,  the 

fame  being  jus  belli ;   but  for  merchant  ftrangers  that  come  into 

the  realm  after  war  begun,  they  may  be  dealt  withal  as  open 

enemies. 

Salk.46.  If  an  alien  enemy  comes  \\txe  fub  falvo  conduBu^  he  may  main- 

Ra  m  ^%     ^''^"  ^"  JK^ion  :  fo,  if  an  alien  amy  comes  hither  in  time  of  peace, 

We  Is  v.     '  P^^  licentiam  domini  regisy  as  the  French  proteftants  did,  and  lives 

Williams,      iitxt  fub  prottHioney  and  a  war  afterwards  happens  between  the  two 

alien  enemy    '''^^'^"^i  ^^  "^''y  maintain  an  a£lion ;  for  fuing  is  but  a  confequen- 

who  has        tial  right  of  prote£lion  j  and  therefore  an  alien  enemy,  that  is  here 

fuch  pro-      in  peace  under  lb)  protection,  may  fue  upon  a  bond ;  aliter  of  one 

mull  plead     commorant  in  his  own  country*. 

it.     7^fc(^.  150.      Syivc.let'scafe.      Ld.  Raym.  283.  853.      zStra.  loSa. *By  ftat.  14  G.  g,. 

e.  84.  Petfnns  naturalized  fhall  not  have  Briiifli  privileges  of  trade  in  foreign  countries,  unlefs  they 
ftjU  hftve  refidtd/cT/en  years  in  Britifli  dominions,  without  being  above  two  months  abfent  at  a  time. 

[But 
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[But  no  action  can  be  malntnined  by  or  in  favour  of  an  alien  Brandon 
enemy.     Therefore   it  was   adjudged,  that  alienage   was  plead-  "^'  ^f'^"  "> 
able  to  an  a£lion  on  a  policy  of  infurance  brought  in  the  name  of  rcT'T-. 
an  Englifb  agent  for  his  principal  an  alien  enemy,  fuch   interelt 
appearing  on  the  record  ;    and  that  a  replication  to  fuch  a  plea, 
tliat  the  alien  was  indebted  to  the  agent  (the  plaintilf)  in  more 
money  than  the  value  of  the  property  infured  could  not  be  fup^ 
ported.] 

(B)  Of  Principals  and  Facflors, 

A  S  no  one  perfon,  whofe  trade  is  extenfive,  can  tranfacl  all  l)is  Moiioy, 
"^^  own  affairs  ;  fo  it  is  neceffary  for  him  to  depute  another  in  '^^'' 
his  place,  on  whofe  ability  and  honefty  he  can   rely  ;  and  fuch 
perfon  fo  deputed  is  called  a  fadlor,  who  is  in  niture  of  a  fervant, 
whofe  a£ts  (hall  bind  his  mafter  or  principal,  fo  far  as  he  acls  purr 
fuant  to  the  authority  given  him. 

If  the  commillion  be  general,  as  to  difpofe,  do,  and  dealthn-citi  as  Molloy, 
if  it  ivere  your  oivn,  hereby  the  factor  is  excufed  if  a  lofs  happens;  *^^- 
but  if  the  commiffion  be  to  fell  and  difpofe^  hereby  the  fa6lor  is  not     ""^'  ^°^*- 
enabled  to  fell  upon  tick,  nor  can  he  fell  for  an  unreafonable  time, 
as  ten  or  twenty  years,  though  there  be  the  words  as  if  it  ivere  your 
eiuti,  but  he  muft  fell  according  to  the  ufual  time,  for  which  credit 
is  given  for  the  commodities  he  difpofes  of. 

If  in  account  the  defendant  pleads  before  auditors,  that  the  2  Mod.  100. 
goods  for  which  he  is  to  account  were  bo7ia  peritura,  and   not-  ^djudgei. 
withftanding  his  care  in  keeping  them,  grew  worfe,  and  that  they  common^  ^ 
remained  in  his  hands  for  want  of  buyers,  and  were  in  danger  of  pra£>ice  to 
growing  worfe,  and  that  therefore  he  fold  them  upon  credit  to  a  ^'^^  faftors 
man  beyond  fea  ;  this  is  no  good  plea,  for  a  factor  cannot  fell,  fe°rupori 
even  bona  peritura,  upon  {a)  credit,   without  a  particular  commif-  credit. 
fion  fo  to  do.  2uif,  1 01. 

In  favour  of  trade  and  mercliandize,  an  a£lion  of  account  lies  2H.4  iz.b. 
at  common  law  againil  a  factor  as  againd  a  bailiff,  in  which  he  ^o- Lit.  90. 
fhall  have  all  (h)  reafonable  allowances.  '  !c  '  !^' , 

\    /  II  Co.  90.  a. 

F.  N.  B.  1 17.  2  Roll.  Abr.  i  6i.  (//)  Therefore  it  is  a  good  difcharge  before  auditors  for  a  fa(5tur  to 
fay,  that  in  a  tempelV,  becaufe  the  ihip  was  lurcharged,  the  goods  weic  cjft  overboaid  into  the  fea. 
Roll.  Abr.  124.  Bro.  tit.  Account,  lo. — So,  that  he  was  robbed  of  the  goods  without  his  default  or 
negligence.     Co.  Lit.  89. — So,  that  he  durft  Pot  buy  for  fear  of  bfs.     Roll.  Abr.  124.. 

Alfo,  if  a  man  by  obligation  acknowledges  that  he  has  received  Roll.  Abr. 
money  ad proficiendum  t^f  comptitandtwjy  the  obligee  may  either  fue  l^^-  ^^"* 
the  [c)  bond,  or  have  an  a£lion  of  account  at  his  election.  Eiiz.644' 

{c)  Where  a  man  covenanted  to  render  a  true  account,  &r.,  and  heliHthat  an  aftion  of  covenanilay  on  the 

deed.     Roll.  Rep.  51.     2  Bulf.  256 So,  an  ajfumifit  will  lie  on  a  promi!'"  to  difpofe  of  gco.ls,  and 

to  give  an  account  thereof.  Salk.  9.  pi.  i.  Car:h.  ^9.  Ccmb.  149. — flut  where  the  demand  is  of 
confequence,  and  the  matter  of  an  intricate  nature,  it  is  moft  ufual  to  refort  \o  a  court  of  equity,  where 
matters  of  account  are  molt  commodioufly  adjufted,  and  more  ad  vantagcoully  determined  for  both  parties  ; 
the  plaintiff'  being  in  that  court  entitled  to  a  difcovery  of  books,  papers,  the  defendant's  oath,  &c.  Vidt 
tit.  Account. 

If  goods  are  configned  to  a  fa£tor,  and  upon  arrival  he  makes  a  Molloy, 
falfe  entry  at  the  cuftom-houfc,  or  lands  them  without  paying  the  V"^'  f^'"'' 
cuftoms,  whereby  they  become  forfeited  and  are  feized,  whatever  Lan.65,' 

Qj\  4  the 
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the  principal  hereby  fuffers,  the  factor  mufl  inevitably  make  good, 

although  his  commifllon  was  general  j  but  if  the  factor  makes  his 

entry  according  to  the  invoice,  or  his  letter  of  advice,  and  it  falls 

out  the  fame  are  erroneous,  though  the  goods  are  loft,  yet  is  the 

facStor  excufed. 

Chan,  Ca.  If  a  faclor  beyond  fea  be  brought  to  account  in  equity,  he  fliall 

15.  Smith    ^g  allowed  the  cuftoms  payable  beyond  fea,  becaufe  he  runs  the 

den/ Two     vcnturc  ;  and  if  the  goods  had  been  loll  by  non-payment  of  fuch 

merchants,    cuftoms,  he  muft  have  anfwered  the  value  of  them. 

hiving  ctr- 

tified  (he  cuftoms  to  be  fo  againlt  two  others,  who  hel^  that  the  benefit  belonged  to  the  prindpal,  Chan, 

Ca.  76    S.  F.  anJ  bkin.  149.  S.  P.  fo  held  to  have  been  determined  by  Lcrd  Clarendon But  North, 

L.  K.  faid,  he  was  noi  latisfied  herewith,  for  ihjt  though  in  the  faving  (he  culloms  the  faclor  ventured 
bis  own  lile,  yet  the  princii^al's  goods  were  vcntuicd  alfo. 


Chan.  Ca. 
30.  Boer 
V.  Landall. 


Mollo'y, 
423.  .G" 
•viJe  tit. 
IVlalter  and 
Servant. 


Biidgm. 
125,  126. 
Cro.  Jac. 
469.  2  Roll, 
Rep.  5.  26. 
Poph.  143. 
Southern  ' 
V«  Haw, 


Salk.  160. 
pi.  13. 
Whitcomb 
XT.  Jacoo. 


But  if  a  home  factor  be  brought  to  account,  he  fhall  not  be  al- 
lowed the  cuftoms,  unlefs  he  fwear  that  he  hath  paid  them  ;  be- 
caufe it  were  a  matter  of  great  fcandal,  that  any  thing  fiiouM  pafs 
the  allowance  of  a  court  of  juilice,  that  is  gotten  by  defrauding 
the  government. 

The  principal  fhall  anfwer  for  his  fa£tor  in  all  cafes  where  he  is 
privy  to  the  a£l  of  wrong  ;  and  fo  in  contracts,  if  a  factor  buy 
goods  on  the  account  of  the  principal,  efpecially  where  he  has 
been  ufed  fo  to  do,  the  contract  of  the  fadlor  will  oblige  the  prin- 
cipal to  a  performance  of  the  bargain. 

But  if  Jl.  being  pofieiTed  of  certain  artificial  and  counterfeit 
jewels  of  the  value  of  168/.,  and  knowing  them  to  be  fuch  de- 
livers them  to  B.  his  fervant,  commanding  him  to  tranfport  the 
faid  jewels  to  Barbary,  and  to  fell  them  to  the  king  of  Barbery^  or 
to  fuch  other  perfon  as  would  buy  them,  but  gives  B.  no  charge 
to  conceal  their  being  counterfeit,  and  thereupon  B.  goes  into 
Barbary,  and  knowing  thefe  jewels  to  be  counterfeit,  fhews  them 
to  C.  for  good  and  true  jewels,  and  affirming  to  C.  that  they  were 
worth  810/.,  defires  C.  to  fell  them  to  the  faid  king  ;  whereupon 
C.  does  fell  them  to  the  faid  king  for  810  /.,  which  money  C.  pays 
B.y  and  B.  thereupon  immediately  returns  to  England^  and  pays 
the  810/.  to  A.  his  mafter ;  and  after  the  jewels  being  difcovered 
to  be  counterfeit,  C.  is  imprifoned  by  the  faid  king  till  he  repays 
the  810/.  out  of  his  own  effects;  of  all  which  matter  C  gives 
notice  to  A.^  and  demands  fatisfa£tion,  ^r.,  yet  no  action  lies 
againft  A.^  for  jewels  tire  in  themfclves  of  an  uncertain  value, 
and  B.  was  not  by  A.  particularly  directed  to  C,  and  all  that  was 
done  qucad  C.  was  the  voluntary  act  of  the  fervant,  for  which  the 
malter  is  not  bound  to  anfwer. 

It  hath  been  ruled  in  equity,  that  if  one  employs  a  fa£tcr,  and 
intrufts  him  with  the  difpofal  of  merchandize,  and  the  fadtor  re- 
ceives the  money,  and  dies  indebted  in  debts  of  a  higher  nature, 
and  it  appears  by  evidence,  that  this  money  was  vefted  in  other 
goods,  and  remains  unpaid,  thofe  goods  fhall  be  taken  as  part  of 
the  merchant's  eftate,  and  not  the  factor's.  But  if  the  fa£tor  have 
the  money,  it  (hall  be  looked  upon  as  the  fa6tor's  eftate,  and  muft 
f.rft  anfwer  the  debts  of  fuperior  creditors,  ^c;  for  as  money  has 

no 
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no  ear-mark,  equity  cannot  follow  that  in  behalf  of  him  who  em- 
ployed the  faclor. 

If -^.  employs  B.  as  his  fadlor  to  fell  cloth,  and  B.  fells  the  zVem.esS. 
cloth  on  credit,  and,  before  the  money  is  paid,  B.  dies  indebted  R"/'^^"  "' 
by  fpecialty  more  than  his  aflets  will  pay  ;  this  money  fhall  be 
paid  to  j^.  and  not  to  the  adminiftrator  of  B.  as  part  of  his  aflets, 
but  thereou'  muft  be  dedudiied  what  was  due  to  B.  for  com- 
milFion  i  for  a  fadlor  is  in  nature  only  of  a  truftee  for  his 
principal. 

The  plaintiff,  being  a  fa£lor  in  Blachnveti-Hally  advanced  mo-  zVern.  117, 
ney  for  his  principal,  relying,  as  was  furmifed,  on  the  credit  of  Chapman 
cloths  refting  in  his  hands  to  reimburfe  himfelf  :  the  clothier  died,  ^'    ^^  ^* 
his  adminiftrator  fued  at  law  for  the  cloth,  and  the  fafbor  prayed 
that  he  might  be  allowed  on  account  the  monies  he  advanced  :  but 
his  bill  was  difmilfed  ;  for  if  there  are  debts  of  a  higher  nature,  it 
would  be  a  devajlavit  in  the  adminiftrator  to  pay  or  difcount  the 
plaintiff's  debt. 

[But  it  has  been  long  fettled,  that  a  faclor  has  a  lien  on  goods  Krutzerv. 
configned  to  him  not  only  for  incident  charges,  but  as  an  item  of  y^^j^°'^y 
mutual  account  for  the  general  balance  due  to  him.     And  though  i2t1t»  March 
it  be  in  general  true,  that  by  parting  with  the  poileffion  of  the  goods  1 754- 
he  parts  with  the  lien,  yet  (c),  if  the  fa£lor  fell  the  goods,  he  has  Gardiner  v. 
ftill  a  lien  on  the  price  of  them  in  the  hands  of  the  buyer;  for  2d  June* 
though  he  has  not  the  actual  poffeflion  in  fuch  cafe,  yet  as  he  has  175s- 
the  power  of  giving  a  difcharge,  or  bringing  an  action  for  them,  P^^'"^' 
he  mull  alfo  have  a  right  to  retain  the  money  for  them.  Aifurance 

Company,  i  Burr.  493, [a)  Diinkwater  v.  Goodwin,  Cowp,  151, 

But  though  the  general  rule  of  law  be,  that  a  faclor  has  a  lien  Walker  v. 
on  the  goods  of  his  principal  for  the  general  balance,  yet  this,  like  g'^^' 
other  general  rules,   may  be  controlled  by  the  agreement  of  the  Rep.  2.^%. 
parties  :  as,  if  A.  depofit  goods  with  B.  for  fale,  and  ^.  promife 
to  pay  the  proceeds  to  A.  when  fold,  B.  has   no  lien  on   thefe 
goods  (if  not  fold),  for  the  balance  of  his  general  account  arifmg 
from  other  articles,  the  exprefs  ftipulation  in  this  cafe  negativing 
the  general  rule  of  law. 

A  faclor  has  no  authority  to  pledge  the  goods  of  his  principal  Paterfon 
as  a  fecurity  for  his  own  debt,  nor  even  to  the  amount  of  his  lien  '•  Tafli, 
for  a  general  balance.     Wh.ere  he  has  done  fo  (i-),  the  principal  ^^^  q^"''  * 
has  recovered  the  value  of  the  goods  in  trover  againftthe  pledgee,  bigny  v. 
on  tendering  to  the  faclor  what  was  due  to  him,  without  making  ^^J.^* 

J  1         1    J  5  Term 

any  tender  to  the  pledgee.  Rep.  6o6. 

fer  Buller  and  Grofe,  J.,  hajitai:ti  Keryon,  C.  J.  who  Inclined  to  think,  that  the  principal  ought  to 
tender  to  the  pledgee  the  funi  for  which  they  are  pledged,  if  under  or  to  the  amount  of  the  money  due 
^runi  him  to  the  factor,  but  not  more. 

Where   a  fa£lor  to  one  beyond  the  fea  buys  or  fells  goods  for  Gonzales 
the  perfon  to  whom  he  is  faClor,  an  aclion  will  lie  againft  or  for  ^^.^  ^  "' 
him  in  his  own  name  ;  for  the  credit  will  be  prefumed  to  be  given  Guildhall, 
to  him  in  the  firft  cafe,  and  in  the  laft,   the  promife  will  be  pre-  s="'-  MSS. 
fumed  to  be  made  to  him  ;  and  the  rather  fo,  as  it  is  fo  much  for  j^^*     *    ' 
fhe  benefit  of  trade.     If  a  faclor  who  receives  cloths,  and  is  au- 

thorifed 
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thorifed  to  ftll  them  in  his  own  name,  makes  the  buyer  debtor 
Cowp.  155-  to  himftlf  j  though  lie  is  not  anfwerable  for  the  debt,  yet  he  has  a 
^•"  f'g^^^  ^o  receive  the  money.     His  receipt  is  a  difcharge  to  the 

buyer,  and  lie  has  a  right  to  bring  an  a6lion  againlt  him  to  com- 
pel the  payment ;  and  it  will  be  no  defence  for  the  buyer  in  that 
adlion  to  f;iy,  that,  as  between  liim  and  the  principal,  he  (the 
buyer)  ought  to  have  that  money,  becaufe  the  principal  is  indebted 
to  liim  in  more  than  that  fum ;  for  the  principal  himfelf  can 
never  fay  that,  but  where  the  factor  has  nothing  due  to  him. 
Bull.  N.  P.  Howevtr,  a  fa6lor's  fale  by  the  general  rule  of  law  creates  a 
'5°-  contratl  between  the  owner  and  the  buyer;  and  therefore  if  a 

(flTs'crhn-'  fa<ftor  fell  for  payment  at  a  future  day,  if  the  owner  give  notice 
ihre  V.  to  the  buyer  to  pay  him  and  not  the  factor,  the  buyer  will  not  be 
Aldcrton,  jultjfied  in  afterwards  paying  the  factor:  and  it  is  the  fame,  not- 
~A  (iA  credire  withilandiug  the  factor  adts  upon  a  del  credere  commiflion  (a),  as 
fommifiion    in  the  following  cafes. 

ii,  where  a 

tattor  in  confideration  of  an  additional  premium,  afts  as  an  infarer,  and  takes  upon  himfelf  atl  rifks.  Thus, 
the  common  factorage  between  St.  Feterlburgh  an  J  London  is  z  per  cent.  ;  but  in  confideration  of  an  addi- 
tional %Per  cent.,  the  fafloi  engages  to  lland  as  the  middle  man,  and  to  run  the  hazard  of  bad  debts.  Com- 
iiiillions  del  credere  aie  more  c./mmon  in  this  country,  liian  perhaps  in  any  other,  the  characters  of  the 
buyers  being  better  known,  and  the  ri/k  of  courfe  Icfs. 

Efcot  V.  The  plaintiffs  were  merchants  in  London^  and  in  June  17S3  had 

Miiward,  3  quantity  of  wheat  configned  to  them  from  OJlendy  the  fale  of 
Guildhall  which  they  intrufted  to  ont  Farrer,  as  their  factor.  The  factors 
after  Mich,  in  the  com  trade,  like  thofe  in  the  hnen  trade,  receive  a  del  credere 
'^,^""''7^3-  commlirion,  befides  their  factorage,  and  never  communicate  the 
rapt  Laws,  names  of  the  purchafers  to  the  owners,  except  in  cafe  of  the  fac- 
450.  tor's  failure.     Farrer,  on  the  9th  June  1783,  fold  211  quarters  of 

the  plaintifFs  wheat  to  the  defendant  Miliuard.  On  the  i6th 
Jtine^  Farrer,  being  about  to  ftop  payment,  gave  up  the  wheat 
under  his  care  to  the  plaintiffs,  and  fent  them  the  names  of  the 
buyers.  On  the  20th  June,  Farrer  Ilopt  payment,  and  a  fliort 
time  afterwards  his  creditors  executed  a  deed  of  compofition.  On 
the  21ft  June,  the  plaintiffs  delivered  the  defendant  a  bill  of  parcels 
of  the  wheat  fold  to  him  by  Farrer^  as  their  factor,  and  defired 
him  to  accept  a  bill  at  a  month  for  the  amount,  which  he  refufed, 
infilling,  that  he  had  a  right  to  fet  off  a  debt  due  to  him  from 
Farrer,  againft  the  price  of  the  wheat. — Mr.  Juftice  Fuller,  in  his 
charge  to  the  jury,  declared  the  doctrine  laid  down  by  Lord  Chief 
Juftice  Lee,  in  Scrinijhire  v.  Aldertan,  to  be  law,  and  the  plaintiffs 
recovered  a  verdict. 
F.xfarte  Again,  one  Murray  oi  Belfajl,  in  1782,   configned  a  quantity 

Murray,^       of  Jinens  to  Bate  and  Henhell  of  London,  to  be  difpofed  of  by  them 
Co.  Bank-     as  his  faOors,  upon  a  ^^Z  rr^^^^r^  commiflion.     Bate  znd  Henkell^ 
lupt  Laws,    fold  the  linens  for  192/.  14/.,  and  before  they  received  the  money 
'»^'''  became  bankrupts.     The  affignees  afterwards  received  the  money 

of  the  purchafer,  which  Murray  demanded  of  the  affignees,  who 
refufed  to  pay  it,  infifting,  that  Murray  might  come  in  as  a  cre- 
ditor under  the  commiffion.  Murray  prefented  a  petition  to  the 
Lord  Chanceliour,  praying,  that  the  affignees  might  be  ordered  to 
p;iy  him  the  money  his  linen  fold  for,  after  dedm^ing  the  com- 

miffions 


mlflions  and  charges,  and  a  fmall  fum  due  from  Alurra^  to  the 
bankrupts,  on  another  account.  His  Lordflilp,  after  hearing  the 
point  of  law  argued,  was  clearly  of  opinion,  that  the  purchafer, 
not  being  paid  for  the  linens  previous  to  the  bankruptcy,  Aluimy 
the  configaor  was  entitled  to  receive  the  price  of  the  linens,  and 
accordingly  ordered  the  affignees  to  pay  him  the  money. 

Upon  this  principle  it  has  been  determined,  that  goods  of  the  Oarrett  v, 
principal  found  in  the  pofleihon  of  the  fa6lor  at  the  time  of  his  g^l^T!'  „ 
becoming  bankrupt,  though  he  have  a  del  credere  commiffion,  will  exh'd.  'z. 
not  pafs  by  the  alhgnment.  Godfrey  v. 

*^  '  ^  Furzo,  3  P. 

Wms.  185.    Ex  parte  Dumas,  a  Vez.  586.     i  Atk.  231.     Ex  parti  Oun'ell,  Ainbl.  297, 

So,  bills  remitted  by  the  prlndpal  to  his  fadlor,  whilft  unpaid,  Zlnck  ▼. 

are  in   the   nature  of  goods  unfold,  and  if  the  fadlor   become  ^"'^f!^?/' 

bankrupt,    the    principal    may    recover    them    in    an   action  for  u^^.'  ^^' 
money  had  and  received,  fubje£l  to  fuch  lien  as  the  fa£lor  may 
have  upon  them. 

But  a  del  credere  commiflion  will  have  the  efFeft  of  enabling  a  Grove  v. 

policy-broker,   under  the  claufe  in  the  5  G,  2.  c.  30.  for  fetting  J^^^o'Sj 

mutual  debts  one  againft  the  other,  to  give  in  evidence  upon  the  ^^p.  j,j^ 

general  ilTue,  a  lofs  upon  a  policy  happening  before  the  bankruptcy  Bize  v. 

in  an  a£lion  by  the  alh^rnees  of  the  underwriter,  for  premiums  !^"^^p°"» 

1-    •  1  •  u      I.-       -1     «  w.  265. 

upon  policies  underwritten  by  nim.j  i  hat  with- 

out a  del  creJc't  commiflion,    he  cannot  fet  off  the  lofTes  on  goods  which  he  infured  for  other  perfons, 
the  debts  being  properly  due  to  them,  and  not  to  the  broker.     Wilfon  v.  Watfon,  i  £fpin.  274. 


(C)  Of  Partners  and  Joint-Traders. 

rpArtners  are  joint-tenants  in  all  the  ftock  and  partnerfhip  ef-  i  Vez.  242. 
L*-  fe6ls  J  and  they  are  fo  not  only  of  the  particular  ftock  in  being 
Et  the  time  of  entering  into  the  partnerlhip,  but  they  continue 
joint-tenants  throughout,  whatever  changes  may  rake  place  in  the 
courfe  of  trade ;  for  if  it  were  otherwife,  it  would  be  impofllble 
to  carry  on  partnerlhip  trade.  Hence  aifignees  under  a  commif-  Ccwp.  449. 
fion  of  bankrupt  againft  one  partner,  can  only  be  tenants  in  com- 
mon of  an  undivided  fhare,  fubjeft  to  all  the  rights  of  the  other 
partner.  And  if  a  creditor  of  one  partner  takes  out  execution 
againft  the  partnerlhip  efFe£ls,  he  can  only  have  the  undivided 
(hare  of  his  debtor  -,  and  mufl  take  it  in  the  fame  manner  the 
debtor  himfelf  had  it,  and  fubjeft  to  the  rights  of  the  other  part- 
ner. So  that  one  partner  can  have  no  right  againft  the  other,  in 
his  capacity  of  partner,  but  to  what  is  due  from  him  out  of  the 
joint  ftock,  after  making  all  juft  allowances,  let  the  fluctuations 
of  trade  be  what  they  may.  The  whole  of  this  doctrine  feems  12  Mod. 
to  arife  out  of  the  very  principle  upon  which  partnerfhip  is  44^- 
founded,  namely,  probable  profit,  and  the  rilk  of  lofs ;  the  ad- 
vantages or  difadvantages  of  which  cannot,  in  common  juf- 
tice,  be  confined  to  one  fide  only,  but  muft  be  reciprocal 
tiiroughout. 

If 
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Willett  V.  If  two  are  partners  as  attomies  and  conveyancers^  and  fl«^  of  the«^ 

chambera,     receives  money  to  be  Liid  out  on  mortgage,  the  other  is  liable  for 
"^^P*   H-    jj-^g  amount,  though  his  partner  fliould  even  have  given  z/eparat?. 
receipt  for  it. 
Grace  V.  c3n  a  motion  for  a  new  trial,  the  following  fads  were  difclofed  : 

Smith,  ^fi  n£lion  was  brought  againft  Smith  alone  as  a  fecret  partner 

^qS  ^^  with  one  Robinfon,  to  whom  the  goods  were  delivered,  and  who 
became  bankrupt  in  177c.  On  the  30th  of  March  i']6']y  Smith. 
and  Robin/on  entered  into  partnerfhip  for  fcven  years,  but  in  No- 
vember  afterwards,  fome  difputcs  arifing,  they  agreed  to  diflblve 
the  partnerfhip.  The  articles  were  not  cancelled-,  but  the  diifo- 
lution  was  open  and  notorious,  and  \vas  notiiied  to  the  publick  on 
thq  17th  of  November  1767.  The  terms  of  the  diflblution  were, 
that  all  the  Hock  in  trade  and  debts  due  to  the  partnerfhip  fhould 
be  carried  to  the  account  of  Robin/on  only^  Smith  was  to  have 
back  4200/.  which  he  brought  into  the  trade,  and  1000/.  for 
the  profits  then  accrued,  fince  the  commencement  of  the  partner- 
fhip :  He  was  to  lend  Rcbinfon  4000/.  part  of  this  5200  /.,  or  let  it 
remain  in  his  hands  for  feven  years,  at  five  per  ctnt.  interefl,  and 
an  annuity  of  300/.  per  ann.  for  the  fame  feven  years.  For  all 
t\{\s  Robin/on  gave  a  bond  to  Smith.  In  June  1768,  Robin/on 
advanced  to  Smith  600  /.  for  two  years'  payment  of  the  annuity 
and  other  fums  by  way  of  intereft,  and  gratuities,  and  other  large 
fums  at  different  times  to  enable  him  to  pay  the  partnerfliip  debts. 
Smith  having  agreed  to  receive  all  that  was  due  to  the  partner- 
fhip, and  to  pay  its  debts,  but  at  the  hazard  of  Robin/on.  On  the 
ifl  of  yii'giiji  1768,  the  demands  of  Smith  were  all  liquidated  and 
fonfolidated  into  one,  viz.  5200/.  due  to  him  on  the  diflblution 
of  the  partnerfliip  ;  1500/.  for  the  remaining  live  years  of  the 
annuity,  and  300/.  for  Smith's  fhare  of  a  fhip  :  in  all  7000/.  ;  for 
which  Robin/on  gave  a  bond  to  Smith.  On  the  2 2d  of  Augitjl 
1769,  an  aflignment  was  made  of  all  RobiiijWs  effe£ls  to  fecure 
the  balance  then  due  to  Smithy  which  was  flated  to  be  10,000/. 
Soon  after  the  commifTion  was  awarded. 

De  Grey,  Q.  J.-^The  only  queflion  is.  What  conflitutes  a  fe- 
cret partnerfhip  ?  Every  man  who  has  a  fliare  of  the  profits  of  a 
trade,  ought  alfo  to  bear  his  fliare  of  the  lofs.  And  if  any  one 
takes  part  of  the  profit,  he  takes  a  part  of  that  fund  on  which 
the  creditor  of  the  trade  relies  for  his  payment.  If  any  one  ad- 
vances or  lends  money  to  a  trader,  it  is  not  lent  on  his  general 
perfonal  fecurity.  It  is  no  fpecifick  lien  upon  the  profits  of  the 
trade,  and  yet  the  lender  is  generally  interefted  in  thofe  profits ; 
he  relies  on  them  for  repayment:  and  there  is  no  difference  whe- 
ther that  money  be  lent  de  novoy  or  left  behind  in  trade  by  one  of 
the  partners  who  retires  :  and,  whether  the  terms  of  that  loan 
be  kind  or  harfh,  makes  alfo  no  manner  of  difference.  I  think 
the  true  criterion  is,  to  inquire  whether  Smith  agreed  to  fliare  the 
profits  of  the  trade  with  Robinfon^  or  whether  he  only  relied  oa 
thofe  profits,  as  a  fund  of  payment :  a  diflin£lion  not  more  nice, 
than  ufually  occurs  in  queflions  of  trade  or  ufury.  The  jury  have 
iaid  this  is  not  payable  out  of  the  profits  i  and  1  think  there  is  no 
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foundation  for  granting  a  new  trial. — BiackJ}one,  J.  concurring  in 
opinion  with  the  Chief  Juftice,  faid,  I  think  the  true  criterion 
(when  money  is  advanced  to  a  trader)  is  to  confider  whether  the 
profit  or  premium  is  certain  and  defined,  or  cafual,  indefinite,  and 
depending  on  the  accidents  of  trade.  In  the  former  cafe  it  is  a 
loan  (whether  ufurious  or  not,  is  not  material  to  the  queftion),  in 
the  latter  a  part?ierJJyip.  The  hazard  of  lofs  and  profit  is  not  equal 
End  reciprocal,  if  the  lender  can  receive  only  a  limited  fum  for 
the  profits  of  his  loan,  and  yet  is  made  liable  to  all  the  lofles,  all 
the  debts  contratted  in  trade,  to  any  amount. 

Where  the  defendant  had  been  partner  with  one  Brooke,  and  Bbxam  t. 
they  agreed  to  feparate,  and  Brooke  agreed  to  give  him  his  bond  ^'^'"'  "  g'* 
for  2485  /.  with  intereft,  which  fum  had  been  brought  by  the  de- 
fendant  into  trade,  and  an  annuity  of  200  /.  for  feven  years,  if 
Brooke  fo  long  lived,  as  in  lieu  of  the  profits  of  the  trade  ;  and 
the  defendant  had  at  all  times  liberty  to  infpetl  Brooke's  books  ;  he        v 
was  adjudged  to  be  a  partner  and  liable ;  for  the  charge  had  re- 
ference to  the  profits  •,  it  was  cafual  as  depending  on  Brooke's  life, 
and  his  right  to  infpe£l  the  books  was  that  of  a  partner. 

But,  in  order  to  conftitute  a  partnerftiip,  and  to  make  a  perfon  Hoare  v, 
liable  as  a  partner,  there  mud  be  an  agreement  between  him  and  Dawes, 
the  oftenfible  perfon  X-oJlmre  in  all  rijks  of  profit  or  lofsy  or  he  muft  °"^  '  ^^ 
have  permitted  the  other  to  ufe  his  credit,  and  to  hold  him  out 
as  jointly  liable  with  himfelf.  A  man  entering  into  an  agreement, 
and  afterwards  fubdividing  his  beneficial  intereft  under  it,  among 
others,  is  alone  liable  to  the  performance,  and  the  fubcontraft 
does  not  conftitute  a  partnerfhip.  Thus,  an  adlion  was  brought  by  Coope  v. 
the  plaintiffs,  who  were  the  owners  of  a  Greenland  (hip,  againft  ^y^^'  '  ^* 
the  defendants,  upon  an  agreement  to  purchafe  a  cargo  of  oil.  '  ^''* 
The  declaration  ftated,  that  on  the  29th  of  Augitjl  1786,  the 
plaintiffs  fold  the  cargo  to  the  defendants,  at  the  rate  of  20  /.  per 
ton,  to  be  received  as  foon  as  it  was  boiled  and  ready.  That  by 
way  of  collateral  fecurity,  two  bills  of  exchange  were  depofited 
in  the  hands  of  the  plaintiffs,  one  of  which  was  accepted  by  the 
defendants  £'_)'rf,  Atkinfon^  and  Walton,  That  the  fale  being  fo 
made,  and  it  being  expe£led  that  the  defendants  would  not  take 
away  the  oil  purfuant  to  the  terms  of  the  fale,  it  was  afterwards 
agreed  between  the  plaintiffs  and  defendants,  by  the  name  of 
Benjamin  Eyre  and  Co.,  that  the  plaintiffs  fhould  keep  the  oil  in 
their  pofleffion,  till  the  ift  of  January  following;  and  if  the  de- 
fendants did  not  pay  for  it  on  or  before  that  day,  the  plaintiffs 
were  to  be  at  liberty  to  authorife  the  broker  to  refell  it  at  the 
beft  price  he. could  get;  and  if  upon  fuch  refale,  the  oil  fnould 
not  produce  20  /.  per  ton,  with  all  charges,  the  plaintiffs  were  to 
dedu£l  the  difference  of  the  price  out  of  the  bills  placed  in  their 
hands  as  a  collateral  fecurity.  The  declaration  then  ftated,  that 
the  defendants,  neither  paid  for  the  oil,  nor  took  it  away,  and  there- 
fore the  plaintiffs  authorifed  the  broker  to  refell  it.  That  the 
deficiencies  upon  the  refale  amounted  to  400/.  befides  brokerage, 
^c.  lOQl.f  and  that  the  bill  of  exchange  accepted  by  the  defend- 
X  i  ant» 
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ants  was  prefented  to  them  for  payment,  and  refufed.  Before 
this  action  was  brought,  Eyre  and  Co,  had  become  bankrupts.  It 
appeared  in  evidence  on  the  trial,  that  on  the  24th  oi  Augiiji  I786» 
the  defendants.  Eye  for  himfelf  and  partners,  wlio  were  Atkin- 
j'on  and  Walton^  general  merchants,  HatterJIey  for  Jiimfelf  and 
Stephens^  wlio  were  oil  merchants,  and  Pugh  for  himfelf  and  fcn,.' 
who  were  alfo  oil  merchants,  agreed  to  purchafe  jointly  as  much* 
oil  as  they  could  procure,  on  a  profpecl  that  the  price  of  that 
commodity  would  rile  ;  that  Eye  fliould  be  the  oflenfible  buyer, 
and  the  other's  (liare  in  his  purchafe,  at  the  fame  price  which  he 
might  give.  HottcrJIey  and  Co.  were  to  have  one-fourth,  Pugh 
one  fourth,  and  Eyre  and  Co.  the  remaining  moiety.  That  they 
bought  large  quantities  of  oil,  belonging  to  other  (hips,  and  other 
traders,  befides  the  plaintiffs,  in  the  name  of  Eyre  and  Co.  That 
HatterJIey  and  Pugh  occafionally  came  forwards,  and  gave  direc- 
tions as  to  the  delivery  of  the  oils,  and  otherwife  interfered  iti 
<he  tranfa£lion  *,  and  alfo  made  many  declarations,  that  they  were 
all  jointly  intereiled  in  the  different  purchafes,  and  that  there  was 
a  general  concern  between  them.  On  the  part  of  the  defendants 
it  was  infifted,  that  the  contradi:  of  fale  was  made  between  the 
plaintiffs  and  Eyre  and  Co.  only  ;  and  that  the  agreement  entered 
into  between  themfelves  was  only  a  fubcontraft,  and  did  not 
conflitute  a  partnerfliip  •>  and  the  learned  Judge  who  tried  the 
caufe  being  of  the  fame  opinion,  directed  a  verdict  to  be  found 
for  the  defendants,  which  was  accordingly  done.  The  plaintiffs 
therefoi'c  moved  the  court  for  a  new  trial,  on  the  ground  of  mif- 
direction  •,  and  alter  the  cafe  had  been  fully  argued,  the  court  re- 
fufed to  grant  a  new  trial,  being  of  opinion  that  the  verdi(ft  was 
proper.  For  as  this  was  an  action  on  a  contra<ft  of  fale,  the 
vendor  can  have  no  remedy  againif  any  perfon  with  whom  he  has 
■not  contracted,  unlefs  there  be  a  partnerfhip  ;  in  which  cafe  all 
the  partners  are  liable  as  one  individual.  It  was  juftly  obferved, 
that  a  fccret  partnerfnip  can  be  no  confideration  to  the  vendor, 
though,  for  reafons  of  policy  and  general  expedience,  the  law  is 
-politive  with  refpeCt  to  the  fecret  partner,  that  when  difcovered 
he  fliall  be  liable  to  the  whole  extent.  In  many  parts  of  Europe 
limited  partnerfhips  are  allowed,  provided  they  be  entered  on  a 
regiifer  ;  but  the  law  of  England  is  otherwife,  the  rule  being,  that 
if  a  partner  fliares  in  advantages,  he  alfo  fhares  in  all  difadvan- 
■tages.  In  order  to  conftitute  a  partnerfhip,  a  coiYimunion  of  profit 
and  lofs  is  effential :  and  the  fliares  muil  be  joint,  though  it  is  not 
neceffary  that  they  fhould  be  equal.  If  the  parties  be  jointly  con- 
cerned in  the  purchafe,  theyiiuifl  alfo  be  jointly  concerned  in  the 
future  fale  ;  otherwife  they  are  not  partners.  In  the  prefent  cafe 
Eyre  was  a  mere  fpeculator,  and  the  other  defendants  were  to 
{hare  in  the  purchafe,  but  were  not  jointly  interefted  in  any  fub- 
fequent  difpofition  of  the  property.  Though  they  may  by  other 
purchafes  have  concluded  themfelves  as  to  fome  particular  ven- 
dors, yet  in  the  tranfa6tion  in  queftion  there  was  not  that  com- 
munion betvv'cen  them,  which  i§  neceifary  to  make  them  part- 
ners i 


Tiers ;  their  agreement  was  a  fubcontracl,  which  may  b^  execu- 
tory ;  as  it  was  to  (hare  in  a  purchafe  to  be  made.  The  feller 
looked  to  no  other  fecurity  than  Eyre  and  Co.  To  them  the  credit 
was  given,  and  they  only  were  liable.] 

If  two  or  more  engage  in  a  joint  undertaking  in  tlie  way  of  A'ern.  217. 

trade,    or   enter   into  copartnerfliip,    it  is  not  neceffiiry  to  pro-  ^  "^"^^ 

vide  againft  furvivorfliip  ;  for,  by  a  maxim  of  the  common  law,  fenant's"and 

Jus  accrefcettdi  inter  mercatores  locum  non  habet ;   and  this  is  for  the  Tenants  in 

benefit  of  trade  and  commerce,  that  the  fruits  of  each  perfon's  ^o""'™"^- 
labour  and  induftry  (hould  defcend  to  his  children  and  family. 

But  if  two  joint  merchants  make  B.  their  factor,  and  one  dies,  2  Salk.  444. 

leaving  an  executor,  this  executor  and  the  furvivor  cannot  join  in  i''-  3-  Ld. 

an  a<Stion  [a)  againft  the  fador;  for  though  the  duty  does  not  M7rdnlt°' 

furvive,  yet  the  remedy  does  ;  and  therefore,  on  recovery,  the  fur-  Crump. 

vivor  muft  be  accountable  to  the  executor  for  that.  ("^  Korean 

an  executor 
and  the  furviving  merchant  be  jointly  fued,  becaufe  the  firJl  is  to  be  charge.1  /ie  horn  tefiatons,  and  the 
oXh&i  de  bonis prc^riis.     Carth.  170,  171.     3  Lev.  ago.     z  Lev.  228.     Fortefc.  Rep.  j8i. 

The  plaintifF's  hufband  (to  whom  flie  is  adminiftratrix)  and  the  Vern.  nS. 
defendant  were  copartners  for  many  years  in  the  trade  of  a  drug-  ^^'^••^k  v- 
gift;  the  plaintiff  brought  her  bill  for  a  difcovery  of  the  eftate,  '* 

and  her  proportion  and  dividend  thereof,  l3c.  the  defendant  an- 
fwered  ;  and  it  appearing  that  many  debts  owing  to  the  joint  trade 
ftood  out,  it  was  moved  on  behalf  of  the  plaintiif,  that  an  able 
attorney  might  be  appointed  to  fue  for  and  recover  thofe  debts ; 
it  being  alleged  in  the  bill,  that  the  defendant  caiTying  on  a  dif- 
tinfl  trade  for  himfelf,  with  the  perfons  that  were  debtors  to  the 
joint  trade,  to  oblige  them,  he  forbore  to  call  in  their  debts  ;  and 
it  was  ordered  accordingly,  unlefs  the  defendant,  v/itliin  a  week, 
would  give  fecurity  to  the  plaintiff,  to  anfwer  her  moiety  of  the 
debts  that  were  ftanding  out. 

By  the  cuftom  oiEnglandy  where  there  are  two  joint  traders,  Saik.  126, 
and   one  accepts  a  bill,-  drawn  on  both  for  him  and  partner,  it  [,'.  3- 
binds  both  if  it  concerns  the  trade;  otherwife,  if  it  concerns  the  v.  Hal, 
acceptor  only  in  a  diftinft  intereft  arid'irefpe£l.  Ld.  Kaym.  175. 

A.  and  B.  were  partners  as  woollen-drapers,  A.  received  money  aVcrn.  277. 
In  the  {hop  of  S.  S.  and  gave  a  note  for  it  figned  by  himfelf  and  !^,"j^/" 
partner;  A.  and  B.  being  both  dead,  and  A.  not  leaving  fulhcient  (^-  That  die 
afTets,    it   was   held,  on   a   bill   brought  by   5.   S.    againft    the  aft  of  one 
executors  of  both  the  partners,  that  this  note  being  given  by  one  P/'"Jj'^,^'! 
of  the  partners,  it  fliould  bind  them  both;  and  that  though  at  the  «a  ot 
law  it  binds  only  the  executor  of  the  furviving  partner,  yet  in  the  other, 
equity  the  creditor  may  follow  the  eftate  of  the  other,  though  no  "^JJ\^I^ 
(l>)  proof  was  made  that  this  money  was  brought  into  the  ftock,  ur.iefs  he' 

or  ufed  in  trade.  can  /hew  a  difclaimer,  and  a  refulal  to  be  concerned.     Salk.  292,  p!.  3  3. 

[Two  entered  into  articles  of  copartnerfhip,  and  each  brought  iChCa 
in  1000/.  ftock.     There  was  to  be  no  benefit  of  furvivorfl>ip,  '^" 
neither  was  to  become  indebted  without  the  other,  nor  either  to 
take  out  of  the  ftock  without  the  other.     One  became  indebted 
without  the  confait  of  his  partner,  and  made  his  wife  executrix,  and 

died. 
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died.     The  wife  covfejfed judgment  for  the  debt.     The  other  fues 
for  an  account  and  relief  iigainft  the  creditor  and  the  wife.     TheJ" 
confefs  the  articles,  and  the  obtaining  judgment.     Lord  Chancel- 
lour  granted  an  injundlion   againft   the  judgment,  becaufe  the 
debt  related  not  to  the  partnerfliip,  faying,  if  this  be  fuffered,  no 
trade  could  be  in  fuch  cafe. 
Wmnitt  V.         So,  where  three  perfons  entered  into  pai'tnerfhip  in  the  trade  of 
"Whitney,      fugar-boillng,  and  agreed  that  no  fugars  fhould  be  bought  without 
tit.  Pait-*      the  confent  of  the  majority  ;  one  of  them  afterwards  inakes  a  pro- 
pers (A),      tell  that  he  would  no  longer  be  concerned   in  partnerfliip  v/ith 
pi.  iz.  them  :  the  two  ot'ner  perfons  after  make  a  contracl  for  fugars  :  the 

feller  having  notice  that  the  third  had  difclaimed  the  partnerfliip, 
he  fliall  not  be  charged.] 
Salk.  392.        A.  and  B.  are  copartners,  and  a  judgmeht  is  had  agairift  A..,  and 
f^-  \-  the  goods  of  both  are  taken  in  execution  :  it  was  held /)frf«r.  that 

Heydon-  is"  ^^^  flicriff  muft  feizc  all,  becaufe  the  moieties  are  undivided  ;  for 
•v'tde%\\Q^.  if  he  feize  but  a  moiety  and  fell  that,  the  other  will  have  a  right 
^J^'v"  to  a  moiety  of  that  moiety ;  therefore  he  mufl:  feize  the  whole, 
and  fell  a  moiety  thereof  undivided,  and  the  vendee  will  be  tenant 
in  common  with  the  other  partner. 
Eddie  V.  [The  defendant  was  partner  with  one  Berme^  agairtfl:  whom  a 

Cavidfon,  commiflion  of  bankrupt  had  iffued,  but,  before  the  bankruptcy, 
the  plaintiff  h'^A  fued  Out  execution  on  a  bond  of  the  defendant^  fot 
700/.,  and  the  flierifFhad  levied  on  the  partnerfliip  effefts.  Ber- 
tJie's  alTignees  obtained  this  rule,  to  fliew  caufe  why  the  flierifF 
fliould  not  pay  them  a  moiety  of  the  money  ariung  from  the  fale 
of  the  goods  fo  taken  in  execution,  upon  an  aindavit  of  Bernie^St 
that  he  was  entitled  to  an  equal  fhare  of  the  partnerfliip  efFefts, 
as  partner  with  David/on.  The  plaintiff's  affidavit,  on  fliewing 
caufe,  denied  that  Bernie  had  an  equal  fl^are  in  the  partnerfliip 
effeifls,  and  ftated  that  he  had  embezzled  the  joint  fl:ock  to  a  con- 
fiderable  amount.  The  court  direded  that  it  fliould  be  referred 
to  the  mafl:er  to  take  an  account  of  the  fhare  of  the  partnerfliip 
efFecls  to  which  Bernie  was  entitled ;  and  that  the  flierifF  fhould 
pay  a  part  of  the  money  levied,  equal  to  the  amount  of  fuch 
(hare,  to  the  aflignees. 
Jftcky  V.  Judgment  was  entered  againft  one  of  two  partners,  and  upon  S 

^Ld^R        fieri  facias^  all  the  goods,  being  undivided,  were  feized  in  execu- 
J71.'         '  tion.     Upon   application   to  the  King's  Bench  by  him   againft 
whom  the  judgment  Vv-as  not,  the  court  held,  that  the  fheriff 
could  not  fell  more  than  a  moiety,  for  the  property  of  the  other 
moiety  was  not  affccled  by  the  judgment,  nor   by   the   execu- 
tion. 
Richardfon        Richardfons  fenior  and  junior,  and  one  Janfon  were  partners 
V.Goodwin,  together  in  trade,  and  janfon  embezzled  and  wafl:ed  the  joint' 
a  ern.  293.  £^q^|.^  ^^^  contratfling  private  debts  became  a  bankrupt.     The 
court  feemed  to  think,  that  out  of  the  produce  of  the  goods,  the 
debts  owing  to  the  joint  trade  ought  to  be  paid  in  the  firft  place ; 
and  that,  out  of  Janfon's  fliare,  fatisfatlion  muft  be  made  for  what 
Janfon  had  walled  or  embezzled  j  and  that  the  aflignees  could  be 

in 
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m  no  better  cafe  than  the  bankrupt  himfelf,  and  were  entitled 
only  to  what  his  third  part  would  amount  unto,  clear  after  debts 
paid,  and  deductions  for  his  embezzlementi 

A  bill  was  brought,  fetting  forth  that  Go/},  Neaulme^  Gromve-  Gofs  v. 
^a«,  and   Preiioji  became    partners  :  that  Prevojl  was    intrulted  Dufrefney, 
with  the  goods  in  the  ftiop  and  warehoufe,  but  became  profufe,  rupt  Law" 
and  embezzled  the  partnerfhip  ftock,  and  applied  the  fame  to  his  371. 
own  ufe,  and  fuffered  the  partnerfhip  debts  to  be  unpaid ;  and 
having  contra£ted  private  debts  on  his  own  account,  became  a 
bankrupt,  and  a  feparate  commiflion  was  taken  out  againft  him. 

A  queftion  was  raifed,  whether  Prevoji'^  fhare  of  the  partner- 
fhip flock  ought  to  be  applied,  in  the  firlt  place,  to  pay  what  he 
^vas  indebted  to  the  partnerfhip  ? 

Lord  Talbot  ordered  an  account  of  what  Prevojl  had  embezzled 
of  the  partnerfhip  eftate,  and  that  the  partnerfliip  debts  fliould  in 
the  ftrll  place  be  paid  to  the  joint  creditors  in  proportion  to  their 
debts,  and  as  far  as  the  partnerfhip  eftate  would  extend  ;  and  that 
if  any  of  the  partnerfhip  eflate  remained,  after  the  joint  debts  were 
paid,  then  the  fame  to  be  divided,  and  the  partnerfliip  to  be  paid 
out  of  PrevoJTs  fhare  what  he  had  embezzled.] 

Although  a  moiety  of  a  joint  flock  may  be  taken  In  execution  a  Chan. 
on   a  judgment  againft  one  partner;  yet.  If  copartners  become  ^^p*  ^^S. 
bankrupts,  the  joint  eftate  is  to  difcharge  the  joint  debts  in   the  ^06.  Pafch! 
firft  place,  and  the  feparate  eftate  to  pay  the  feparate  debts  ;  and  4  Geo.  2. 
if  there  be  no  feparate  eftate,  then  the  refidue  of  the  joint  eftate,  ^""  "' 
after  the  joint  creditors  are  fatislied.to  be  applied  among  the  fepa-  Barnard. 
rate  creditors,  and  fo  vtceverfd;  for  the  commiffioners  of  bank-  K.  B.469. 
rupts  are  intrufted  both  with  a  legal  and  equitable  jurifdi£lion,  ij,ifv|o^"3"°^ 
and  may  therefore  marfhal  {a)  the  different  efFe£ls,  and  apply  order. 
them  In  difcharge  of  the  different  creditors  according  to  equity  1  Atk.  63. 
and  juftlce.  p-^3'J 

[A.  and  B.y  goldfmlths  and  partners,  were  bound  to  J.  S.  in  a  Heath  v. 
bond  for  payment  of  loco/.  and  intereft  in  1693.  Afterwards  in  ^"^"^' 
the  fame  year  they  difTolved  the  partnerfhip,  when  A.  by  money  ggi* 
and  bond  fecured  to  B,  his  fhare  of  the  ftock,  and  took  upon  him- 
felf the  partnerfliip  debts.  Publick  notice  was  given  to  creditors 
of  the  joint  ftock  to  receive  their  money,  or  to  look  upon  A.  only 
,as  their  paymafter.  J.  S.  In  1708  called  in  his  money  from  A., 
but  continued  It  on  ^.'s  fubfcriblng  the  bond  at  6  per  cent.  A, 
was  folvent  till  171 1,  and  till  then  J.  S.  might  have  had  his  mo- 
ney when  he  pleafed  ;  but  then  A.  became  a  bankrupt.  Lord 
Chancellour  Parker  held,  that  the  executor  of  B.  was  fiill  liable; 
that  the  notice  was  res  inter  alios  aBa^  and  could  not  bind  J.  S.: 
and  that  changing  the  intereft  did  not  alter  the  fecurlty ;  for  ftill 
it  was  the  bond  of  both ;  but  B.'s  executor  could  not  be  liable 
to  more  than  5  A  per  cent,  intereft ;  and  J.  S.  was  decreed  his 
debt  and  cofts. 

Gib/on  and  Sutton  were  partners  In  the  bufmefs  of  a  fcrlvener  Jac^mb  v. 
and  banker.     The  mother  of  the  plaintiff'  Mrs.  Jacomb,  and  the  fy^^"^"^^., 
mother  of  ^he  plaintiff  Mrs.  Longy  both  kept  cafli  in  this  fhop ; 
and  each  ot  "them,  out  of  the  cafh  belonging  to  her,  ordered  a  fum 
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to  be  written  off  from  her  account,  and  that  a  note  or  fecurity  fol* 
each  of  thefe  fums  fhould  be  given  to  each  of  the  plaintiffs  ;  which 
was  done,  and  figned  by  the  cafhier  belonging  to  the  partnerfhip. 
GibfoH  furvived  this  about  a  year,  and  made  Sutton  and  another 
executors.  The  cafhier,  by  his  anfwer,  (there  being  no  other  evi- 
dence,) beUeved,  from  entries  in  the  books,  that  interefl  for  this 
was  paid  to  the  death  of  Gibfotiy  and  mentioned  payments  of  in- 
terefl alfo  for  three  years  at  4  per  cent,  by  Sutton  after  Gibjon's 
death,  when  in  point  of  law  tlie  partnerfliip  efTecSls  furvived  to 
Sutton;  but  after  that  the  two  plaintiffs  feparately  called  upon 
Sutton  for  a  further  fecurity  than  thofe  bare  notes  ;  and  therefore 
judgment  was  entered  up  in  an  action  againfl  him,  not  as  executor 
of  Git/cn,  but  as  furviving  partner  for  a  partnerfhip  debt.  That 
judgment  was  defcafanced  by  an  inflrument  figned  by  the  plain- 
tiffs as  to  their  refpcclive  demands,  agreeing,  that  no  execution 
fhould  be  taken  on  citlier  of  thcfe  judgments  till  fuch  a  time.  In 
that  agreement  it  was  particularly  inferted,  that  thefe  judgments 
thus  obtained  by  the  two  plaintiffs  fnould  not  hinder  either  of  them 
from  any  remedy  they  might  be  entitled  to  in  a  court  of  equity 
againfl  Gibfon's  eflate  or  effeds,  if  they  were  not  otherwife  paid 
or  difcharged.  Immediately  before  the  refpite  of  the  execution 
expired,  Sutton  being  called  on,  or  knowing  that  the  time  was 
near,  mortgaged  part  of  a  leafehold  eflate,  which  was  confeffedly 
part  of  the  feparate  eflate  of  Gib/on  his  deceafed  partner.  The 
piaintifrs  filed  their  bill,  as  copartnerfliip  creditors,  to  fubje£l  the 
chattel  interefl  in  tjiat  mortgage  to  a  fatisfa6lion  of  both  their  de- 
mands, by  a  fale  thereof.  It  did  not  appear,  otherwife  than  from 
the  two  notes,  in  what  manner  the  money,  that  had  been  ordered 
by  the  mothers  of  the  plaintiffs,  to  be  carried  from  their  two  ac- 
counts, was  left  in  the  hands  of  the  partners,  whether,  as  cafh 
kept  generally,  or  only  thofe  two  fums.  The  Mafler  of  the  Rolls 
ftrongly  inclined  to  think,  tliat  the  debt,  notwithftanding  the 
judgment,  flill  continued  a  partnerfhip  debt,  being  obtained  againfl 
defendant  as  furviving  partner.  But  if  not  fo,  if  it  were  his  own 
debt,  it  v/as  certain,  that  the  defendant,  poffeffed  as  executor  of  the 
perfonal  efiate  of  Gib/on,  might  apply  any  part  thereof  even  to  the 
latisfa(Siion  of  his  own  demand,  unlefs  there  was  fraud  or  coUu- 
lion,  of  which  there  was  no  evidence  in  the  prefent  cafe.  The 
"plaintiffs  were  mofl  undoubtedly  creditors  unfatisfied  ;  and  there- 
fore it  was  not  an  application  of  the  feparate  eflate  of  Gib/on  to 
demands,  which  ought  not  to  be  countenanced  in  equiry,  but  to 
that  which  the  executor  had  a  right  to  apply  it,  and  which  perhaps 
that  eflate  of  his  without  this  acl  of  Sutton  muft  have  been  fubje£t 
to  have  made  fatisfaQion  ;  for  the  partnerfhip  creditors  would 
have  a  right  to  go  againil  the  feparate  eflate  of  either  of  the  part- 
ners after  the  partnerfhip  effedls.  But  that  this  was  nothing  to 
the  juftice  of  the  plaintiffs' demands,  who  had  ufed  diligence  to 
jret  at  their  money  in  a  lawful  and  honefl  way ;  that  they  were  not 
to  be  blamed,  fuppofing  their  demands  were  againfl  Sutton  on  th& 
judgment,  in  getting  the  befl  fecurity  they  could  for  their  money, 
which  was  this  mortgage.  His  Honour  therefore  h'Td  them  eii"* 
titled  to  the  relief  they  prayed.j 
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(D)  Of  Partners  and  Mafters  of  Ships. 

"i  F  there  are  feveral  part-owners  of  a  (hip,  and  fome  of  them  re-  Molioy, 
•*   fufe  to  navigate  the  (hip,  or  to  fend  her  to  fea ;  thofe,  who  ^°*>  *°3* 
are  willing,  may  compel  the  others  in  a  court  of  Admiralty,  on  pi,  g*^^''* 
giving  fecurity  to  anfwer  for  the  fhip  in  cafe  (he  be  loft.     Alfo,  a  Chan, 
if  a  partner  diflikes  the  voyage,  but  does  not  exprefsly  prohibit  it,  ^**  3^* 
and  the  fhip  is  loft  in  the  voyage,  he  (hall  have  no  recompence 
for  his  part ;  but  if  the  fhip  return,  he  fliall  have  an  account  for 
what  is  earned,  and  it  {hall  be  intended  a  voyage  with  his  eonfent, 
without  an  exprefs  prohibition  proved. 

But  if  the  major  part  of  the  owners  refufe  to  navigate  the  fhip,  Molloy, 
there,  fays  Molloy,  by  reafon  of  the  inequality,  they  cannot  be  ^°3' 
compelled  ;  but  then  fuch  vefTel  is  to  be  valued  and  fold  in  like 
manner,  as  where  part  of  the  owners  become  deficient,  or  unable 
to  fet  out  the  fhip. 

If  there  are  feveral  part-owners  of  a  fhip,  and  the  major  part  of  Carth.  «6. 
them  are  for  fending  her  a  voyage  to  fea,   to  which  the  reft  dif-  „  "  ^    ^' 
agree ;  whereupon,  according  to  the  common  ufage  in  fuch  cafes,  Hard.'473, 
the  greater  number  fuggeft  in  the  Admiralty  court  the  difagreement  S.  P. 
of  their  partners;  and  then,  according  to  their  ufage  there,  they  g'p"  •^^** 
order  certain  perfons  to  appraife  the  fhip,  who  accordingly  fet  a  [[a)  That 
value  thereon ;  and  then  the  major  part,  who  agreed  to  the  voy-  ^^^  Admi- 
aee,  enter  into  a  recognizance,    wherein   they  bind   themfelves  [l-f.:n^^ 
jomtly  and  leverally,  to  the  duagreemg  parties,  in  a  lum  propor-  upon  fuch 
tionable  to  their  fhares,  according  to  the  value  fet  by  the  appraif-  aft'puiation, 
crs,  to  fecure  the  fhares  in  the  (hip  of  thofe  who  dil'agree  to  the  v!^Hedges 
voyage,  againft  all  adventures;  though  there  can  be  no  fuit  on  Koit,47o. 
this  agreement  or  ftipulation  in  the  Admiralty  court  (o),  the  con-  Lambert  v. 
tract  being  made  on  land,  and  therefore  of  common  law  conufance;   j  Ld.kaym. 
yet  a  fpecial  adtion  on  the  cafe  lies  for  the  violation  thereof  at  223. 
common  law.  ^^^^''^^  ^* 

Anfley, 
W.  235.     Diitiock  V.  Chandler,  2  Str.  Sco.     Fitzg.  197.  S.  C.     Oufton  v.  Hebden,  i  Wilf.  loi.] 

A  mafter  of  a  fhip  is  one  who,  for  his  knowledge  in  navigation,  Moiioy, 
fidelity,  and  difcretion,  hath  the  government  of  the  fhip  committed  "°^  ,./^i^* 
to  his  care  and  management;  but  he  hath  no  [b]  property  either  hathufuaily 
general  or  fpecial  by  the  conftituting  of  him  a  mafter ;  yet  the  law  fliares  or 
looks  upon  him  as  an  officer,  who  muft  render  and  give  an  ac-  P"^.V",^^^. 
count  tor  the  whole  charge,  when  once  committed  to  his  care  and  loy,  203.— 
cuftody,  and  upon  failure  to  render  fatisfa£lion  ;  and  therefore  He  is  eii- 
if  misfortunes  happen,    if   they  be  either   through   negligence,  ^'^'^  ^"^  '^* 

•ir   1       r  .      ^^      '         r    !_•      rir  i.-  •  u  /i    pjrc-owners 

wilfulnefsj  or  ignorance  or    himfelr    or  his  mariners,    he  mult  inptopor- 

be  refponfible.  tion  to  their  fliares,  and  not  according  to  the  majority.     Molloy,  203. 

But  where  a  mafter  of  a  fhip  brought  an  a£lion  on  the  cafe,  Saik.  lo. 
and  declared,  that  the  fhip  was  laden  with  corn  in  fuch  a  harbour,  ^''^^V  J'"* 
ready  to  fail  for  Datitzick,  and  that  the  defendant  entered   and  lj.  r^^^^ 
feized  the  fhip,  and  detained  her,  per  quod  impeditus  ^  ohflriiBus  558. 
Juit   in   viagoi    it  was  held,  that   it   well  lay,  for   though   the 

R  r  a  mafter 
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mafler  has  not  the  property  of  the  fliip,  but  the  owners,  and  he  il 
only  a  particular  officer,  and  can  only  recover  for  his  particular 
lofs;  yet  he  may  bring  trefpafs,  as  a  bailiff  of  goods  may,  and 
then  as  bailiff  he  can  only  declare  on  his  poffcffion,  which  is  fufTi- 
cient  to  maintain  trefpafs. 
Vent.  190.  If  the  mafler  of  the  (hip  takes  goods  on  board  for  hire,  and  is 
^3^-  robbed  in  portj  he  muft  anfwcr  the  damage  •,  otherwife  it  is,  if 

■iKeb".  72.*  he  be  robbed  by  pirates  on  the  high  fea,  for  then  rhe  owner  mufk 
1 J7..  135.  be  the  lofcr  ;  for  if  he  undert.ikes  for  hire  to  carry  the  goods,  the 
Mod.  85.  common  law  cannot  look  upon  him  in  a  different  afpe£l  from  a 
More*  common  carrier ;  for  he  cannot  be  looked  upon  as  a  mere  fervant 

andsiuce.  to  the  owner,  but  rather  as  an  officer  of  the  fnip,  and  to  fell  the 
3  l^v.  259.  ^^^^^  peniura^  which  is  beyond  the  condition  of  a  fervant :  but  the 
aLd.Rayni.  civii  law  of  the  Admiralty  excufes  the  maflers  when  robbed  by 
9^^'  pirates,  or  on  lofing  the  goods  by  any  inevitable  accident,  for  the 

dangers  of  the  fea  are  fo  various  and  fo  formidable,  that  a  mafter 
ihall  not  be  underftocd  to  undertake  againft  them,  unlefs  it  had 
been  included  in  the  exprcfs  words  of  the  contrail  j  for  where,  in 
a  well-ordered  fociety,  a  man  undertakes  for  the  cuftody  of  ano- 
ther's property,    he  fecures  him  againlt  all  lofs ;    but  where   a 
man  is  bound  to  encounter  dangers,  which  civil  fociety  cannot 
guard  againlt,  he  cannot  be  fuppofed  to  undertake  farther  than 
ior  his  care ;    and  by    the   general    cultom  of  commerce,  the 
merchant  is  the  perfon  that  runs  the  venture,  and  not  the  mafter 
of  the  fhip ;  and  it  is  the  merchant  that  makes  the  gain  of  the 
venture. 
Orth.  tt.         -And  as  the  mafter  himfelf  is  anfwerable  in  the  cafes  fupra; 
aSal)c.44o.  fo  likewife  hath  it  been  held,  that  the  owners  are  liable  to  the 
^'l'v      %    freighters,  in  refpecl  of  the  freight,  for  the  embezzlement,  £5*f ; 
3  Mod  322!  of  the  mafter  and  mariners. 

Bolnn  V.  Sandford. 

[This  aft  But  this  proving  a  great  difcouragement  to  trade,  by  the  7  G.  2. 

v-as  made  in  ^^  j -^  reciting  that,  IVkey^.as  it  is  of  the  vreatefl  conCequence  atid  im-' 
of  thecaie  portaiice  to  this  Mngdoniy  to  promote  the  increafe  of  the  tiiwiber  ofjinpi 
of  Boucher  and  ve[j'eh^  end  to  prevent  any  d'ljcouragemcnt  to  merchants  and  others 
ir.  Lawfon,  Jrom  heiHg  interejlcd  and  concerned  therein  ;  and  luhereas  it  has  been 
whf're  the  heldy  that  in  many  cafes  oivners  of  JlAps  or  veffels  are  anfiverable  for 
goods  were  voods  and  merchandize  fbippedy  or  put  on  hoard  the  fame ^  although  thi 
r  ^  ^  *  y^'^  S^ods  and  merchandize^  after  th's  fame  have  been  fo  put  on  boardf 
orembezzle-  jhoiild  be  made  aivay  luith  by  the  majlers  or  mariners  of  the  faidfljips 
ment  of  the  or  vefjilsy  luithout  the  knotu ledge  or  privity  of  the  owner  or  owners  ;  by 
the  -^aikr  '"^''"•f  ivhereofy  merchants  and  others  are  greatly  difcouraged from  ad- 
vize entitled  venturing  their  fortunes,  as  oiuKcrs  of  pips  or  veffels,  which  tuill  ne- . 
to  the  freight  ccffarily  tend  to  the  prejudice  of  the  trade  and  navigation  of  this  king- 
roods"  for  dom  ;  therefore  for  afcertaining  and  fettling  hoiv  far  owners  of fhips 
his  own  be-  and  veffels fhall  be  anfwerable  for  any  gold,  filver,  diamonds,  jewels^ 
nefit,  and  preciuus Jlones,  or  other  goods  or  merchandize  which  Jfjall  be  made  away 
%(.a9  broueht  '^^'^^  h  ^^^  fnofler  or  mariners,  without  the  privity  of  the  owners  there- 
agamft  the  of;  it  is  enaBed,  ''  That  no  perfon  or  perfons,  who  is,  are,  or  fhall 
owners.  <(  ^jg  owner  or  owners  of  any  fhip  or  vcffel,  fhall  be  fubje£l  or 
thought"^      "  liable  to  anfwer  for,  or  make  good  to  any  one  or  more  perfon  or 

'<  perfons. 
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'*  perfons,  any  lofs  or  damage  by  reafon  of  any  embezzlement,  thatitwaa 
^*  fecretiri'j;,  or  making  away  with  (by  the  mafter  or  mariners,  or  "."^''*  ''5,   , 

4t  r'l  \        r  iirii-  i-  i  •  oiitinguiJhed 

*''  any  or  them)   or  any  gold,  lilver,  diamonds,  jewels,  precious  from  the 
^'  (tones,  or  other  goods  or  merchandize,  which,  from  and  after  common 
**  the  24th  of  Jt^ne  1734,  fliall  be  Ihipped,  taken  in,  or  put  on  l^'^l^^ ^^''^ 
"  board  any  fhip  or  vefTel,  or  for  any  a<3:,  matter,  or  thing,  damage  that  the 
"  or  forfeiture  done,  occafioned,  or  incurred  from  and  after  the  owner  wai 
**  faid  24th  day  of  y//«^  i734>  by  the  faid  mafter  or  mariners,  or  ihg''3^^^*'Jf 
*'  any  of  them,  without  the  privity  and  knowledge  of  fuch  owner  the  mafler 
**  or  owners,  further  than  the  value  of  the  (hip  or  veflel,  with  all  where  he 
''  her  appurtenances,  and  the  full  amount  of  the  freight,  due  or  ^^^^^om^^l^ 
*'  to  grow  due,  for  aiid  during  the  voyage  wherein  fuch  embezzle-  of  his  em- 
**  ment,  fecretiiig,  or  making  away  with,  as  aforefaid,  or  other  p'oyment. 
*f  malverfation  of  the  mafter  or  mariner^,  fhall  be  made,  commit-  Rep^^  i 
**  ted,  or  done  ;  any  law,"  (jfc 

And,  by  §  2.  it  is  further  enadled,  "  That  if  feveral  freighters 
"  or  proprietors  of  any  fuch  gold,  filver,  diamonds,  jewels,  pre- 
"  cious  (tones,  or  other  goods  or  merchandize,  (hall  fufFer  any 
*'  lofs  or  damage  by  any  of  the  means  aforefaid,  in  the  fame  voy- 
*'  age,  and  the  value  of  the  (hip  or  ve(rel,  with  all  her  appurte- 
"  nances,  and  the  an^ount  of  the  freight,  due  or  to  grow  due, 
^'  during  fuch  voyage,  (hall  not  be  fulHcient  to  make  full  com- 
"  penfation  to  all  and  every  of  them,  then  fuch  freighters  or  pro- 
•^  prietors  (hall  receive  their  fatisfa£tion  thereout  in  average,  in 
^^  proportion  to  their  refpetlive  lolTes  or  damages ;  and  in  every 
*'  fuch  cafe  it  (hall  and  may  be  lawful  to  and  for  fuch  freighters 
*'  or  proprietors,  or  any  of  them,  in  behalf  of  himfelf,  and  all 
**  other  fuch  freighters  or  proprietors,  or  to  or  for  the  owners  of 
*'  fuch  (hip  or  vefTel,  or  any  of  them,  on  behalf  of  himfelf,  and 
*'  all  the  other  part-owners  of  fuch  fhip  or  vefTel,  to  exhibit  a  bill 
*'  in  any  court  of  equity  for  a  (Jifcovery  of  the  total  amount  of 
*'  fuch  lofTes  or  damages,  and  alfo  of  the  value  of  fuch  fhip  or 
<<  vefTel,  appurtenances  and  freight,  and  for  an  equal  diftributioii 
"  and  payment  thereof  amongft  fuch  freighters  or  proprietors,  in 
*'  proportion  to  their  refpedtive  lofTes  or  damages,  according  to 
**  the  rules  of  equity. 

*'  Provided  (by  §  3.),  that  if  any  fuch  bill  (hall  be  exhibited  by 
*'  or  on  the  behalf  of  the  part-owners  of  fuch  (liip,  the  plaintiff 
«*  or  plaintiffs  (liall  annex  an  affidavit  to  fuch  bill  or  bills,  that  he 
**  or  they  do  not  collude  with  any  of  the  defendants  thereto  ;  and 
*'  fliall  thereby  ofFer  to  pay  the  value  of  fuch  (hip  or  vefTel,  appur- 
**  tenances  anil  freight,  as  fuch  court  (ball  dire£t  •,  and  fuch  court 
**  fhall  thereupon  take  fuch  method  for  afcertaining  fuch  value, 
<*  as  to  them  fhall  feem  juft  ;  and  fliall  diredt  the  payment  there- 
**  of  in  like  manner,  as  is  now  ufed  and  pra£lifed  in  cafes  of  bills 
"  of  interpleader. 

*'  Provided  alfo  (by  §3.),  that  nothing  in  this  prefent  aft  con- 
*•  tained  (liall  extend,  or  be  conllrued  to  extend  to  impeach,  lelTen, 
*'  or  difcharge  any  remedy,  which  any  perfon  or  perfons  now 
*«  hath,  or  (hall  or  may  hereafter  have,  againft  all,  every,  or  any 
•*  the  mafter  or  mariners  of  fuch  (hip  or  velTel,  for  or  in  refpeA 
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'*  of  any  embezzlement,  fecreting,  or  making  away  with  any  gold, 
**  filver,  diamonds,  jewels,  precious  ftones,  or  merchandize,  lliip- 
**  ped  or  loaded  on  board  fuch  fhip  or  veflel,  or  on  account  of' 
**  any  fraud,  abufe,  or  malverfation  of  and  in  fuch  mafters  and 
**  mariners  refpectively  ;  but  that  it  fhall  and  may  be  lawful  to 
<*  and  for  every  perfon  or  perlons,  fo  injured  or  damaged,  to  pur- 
*'  fue  and  take  fuch  remedy  for  the  fame,  againft  the  f^id  mafter 
*'  and  mariners  refpedtively,  as  he  or  they  might  have  done  before 
**  the  making  of  this  acl." 
Sutton  ▼.  [Upon  this  flatute  it  hath  been  adjudged,  that  the  owner  of  ^ 

^'^;^''''      fliip  is  lir.ble  to  the  value  of  the  fhip  and  freight  in  the  cafe  of  a 
Rep.  i8.       robbery,  in  which  one  of  the  mariners  is  concerned,  by  giving 
intelligence,  and  afterwards  fharing  the  fpoil,  the  latter  part  of 
the  firit  feftion  being  fufficiently  comprehenfive  to  include  a  tranf- 
a£lion  of  this  nature. 

However,  by  flat.  26  G.  3,  r.  S6.  which  is  explanatory  and  in 
amendment  of  the  above  a6t  of  7  G.  2.  the  owners  are  not  liable 
beyond  the  value  of  the  fhip  and  freight  for  any  goods  ftiipped 
without  their  privity,  although  the  mafter  or  mariners  be  in  no- 
wife  concerned  in  or  privy  to  the  robbery,  embezzlement,  fecret- 
ing, or  making  away  therewith. 

3y  §  2.  no  owners  of  any  fhip  or  veflel  {hall  be  liable  to  anfwer 
for  any  lofs  or  damage  which  may  happen  by  fire  to  any  goods  or 
merchandizes  that  maybe  (hipped  on  board.     Nor  by  §  3.  for  any 
lofs  or  damage  to  any  gold,  filver,  diamonds,  watches,  jewels,  or 
!"  pri'cious  ftonesj  that  may  be  (hipped  on  board,  by  reafon  of  any 

robbery,  embezzlement  making  away  with,  or  fecreting  Uiereofj 
unlefs  the  owner  or  fhipper  thereof  (hall,  at  the  time  of  (hipping 
the  fame,  infert  in  his  bill  of  lading,  or  otherwife  declare  in  writ- 
ing to  the  mafter,  or  owners  of  the  (liip  or  veiTel,  the  true  na- 
ture, quality,  and  value  of  fuch  gold,  ^c. 

By  §  4.  if  the  freighters  or  proprietors  of  any  fuch  gold,  ts'c. 
or  other  merchandize,  fhall  fuffer  any  lofs  or  damage  by  any  of 
the  means  aforefaid,  in  the  fame  voyage,  (fire  only  excepted,)  and 
the  value  of  the  (liip  or  veflel,  with  all  her  appurtenances,  and 
the  amount  of  the  freight  due  or  to  grow  due  during  fuch  voyage, 
fhall  not  be  fufhcient  to  make  compenfaticn  to  all  of  them,  then 
fuch  freighters  or  proprietors  (hall  receive  their  fatisfa£lion  there- 
out in  average,  in  proportion  to  their  refpetlive  lofles  or  damages. 
And  in  fuch  cafe  the  freighters  or  proprietors,  or  any  of  them,  or 
on  behalf  of  himfelf  and  all  other  the  freighters  or  proprietors, 
or  the  owners  of  fuch  (hip  or  vefle:l,.  or  any  of  them,  or  on  behalf 
of  himfelf  and  all  other  the  part-owners,  may  exhibit  a  bill  in 
any  court  of  equity,  f->r  a  difcovery  of  the  total  amount  of  fuch 
Ipfies  or  damages,  and  alfo  of  the  value  of  fuch  (hip  or  vefTel, 
appurtenanccb,  and  freight,  and  for  an  equal  diftribution  and 
psyraent  thereof  amongft  fuch  freighters  or  proprietors,  in  pro- 
portion to  their  refpe«mve  lofles  or  damages,  according  to  the 
riales  of  equity  j  provided,  that  if  any  fuch  bill  be  exhibited  on 
beh.Uf  of  the  part-owners  of  fuch  (liip,  the  plaintiff  ihall  annex 
an  affidavit  ^o  fych  bill,  that  he  does  not  collude  with  any  of  the 

defendants 
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defendants  thereto  ;  and  fhall  thereby  oifer  to  pay  the  value  of  the 
ililp,  appurtenances,  and  freight,  as  the  court  ihall  dire£l ;  and 
the  court  fhall  thereupon  take  fuch  method  for  afcertaining  the 
value  as  to  them  (hall  feem  juft,  and  (hall  diredl  the  payment 
thereof,  in  like  manner  as  is  ufed  and  pra6lifed  in  cafes  of  bills  of 
interpleader. 

By  §  5.  it  is  provided,  that  this  aft  fhall  notlefTen  or  difcharge 
any  remedy  which  any  perfon  now  hath,  or  fliall  hereafter  have, 
againft  any  mafter  or  mariners  for  embezzlement,  is'c. 

The  defendant  was  fole  owner  of  a  fhip  which  he  let  to  J.  S.  Parlfli  v, 
for  a  voyage  at  a  certain  fum,  and  7-  ^-  was  to  have  the  benefit  CrawfoH, 
of  carrying  the  goods.     The  plaintiff  had  Ihipped  a  quantity  of         •     J  ' 
moidors,  and  the  bills  of  lading  were  figned  by  the  captain  :  the 
moidors  being  loft,  an  aftion  was  brought  againft  the  defendant 
as  owner,  to  charge  him  under  the  ftst.  7  G.  2.  to  the  amount  of 
the  fhip  and  freight.     For  the  defendant   it  was  infifted,    that 
though  the  fhip  was  his  property,  yet  he  was  not  /o  owner  as  to 
be  liable  to  the  plaintiff;  and  that  jf.  S.  was  for  this  purpofe  the 
owner.     But  it  appearing  that  the  defendant  had  covenanted  for 
the  condition  of  the  fhip,  and  the  behaviour  of  the  mafter ;  the 
Chief  Juflice  held,  he  was  liable  to  the  plaintiff,  and  the  freight 
he  had  in  general  from  J.  S,  was  fufhcient,  though  the  identical 
freight  for  the  gold  belonged  to  the  other,  and  J.  S.  had  only  the 
ufe  of  the  fliip,  and  no  ownerfhip. 

The  mafter  of  a  veffel  was  lefTee  of  her  for  a  term  of  years  by  RIchv.Coe, 
agreement  with  the  owners,  in  which  there  were  covenants  on  ^o^P"  ^S^* 
their  part,  that  he  fhould  have  the  fole  management  of  the  fhip, 
and  employ  her  for  his  own  fole  benefit ;  and  on  /:is  part,  that  he 
(hould  repair  her  at  his  own  fole  coft  and  charge,  &c.  It  was 
holden,  that  notwithftanding  this  agreement,  the  owners  were 
liable  for  neceffaries  furnifhed  for  the  fhip  by  order  of  the  mafter, 
though  without  their  knowledge,  and  though  the  owners  were  not 
known  to  the  perfons  who  fupplied  them. 

In    general,  whoever  fupplies   a    fhip  with  neceffaries,  has  a  IMJ. 
treble  [a)  fecurlty.      r.  The  perfon  of  the  mafter.     2.  The  fpe-  {'')^^} 
cifick  fhip.    3.  The  perfonal  fecurity  of  the  owners,  whether  they  toMr.'"/. 
know  of  the  fupply  or  not.      i.  The  mafter  is  perfonally  liable,  as  Buiier,  the 
makinc  the  contratt.     2.  The  owners  are  liable  in  confequence  of  '^^f^^^^j* 

<  .  wricn  he 

the  mafter's  a£t,  becaufe  they  choofe  him  :  tney  run  the  rilt,  and  advances  his 
they  fay,  whom  they  will  trult  with  the  appointment  and  office  money,  has 
of  mafter.     Such  is  ftated  to  be  the   ijeneral  law,  which  how-  ^"^y5^° 
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ever   is  liable   to  be  varied   by  any  private   agreement  between  viz.  the 
the  mafter  and  owners.     For  if  it  appear,  that  the  perfon  fupply-  body  of  the 
ing  the  neceflarles  gave  credit  to  the  mafter  individually  as  the  fi^'^e^fj 
refponfible  perfon,  or  on  the  other  hand,  that  he  confidered  the  ofthemaf- 
mafter  merely  as  a  fervant,  and  gave  the  credit  to  the  owners    "     ic  is 
only,  in  either  of  thofe  cafes,  he  can  have  hi;  ren:edy  againft  that  ^Ifl^^^^ 
party  only  to  whom  he  originally  looked  for  pavment  [b).  tbejhip, 

that  the  marter  can  bind  the  oicrers.  It  the  owner  keeps  the  fhip,  he  keeps  her  fubjeft  to  the 
cht-ge  the  mafter  has  brought  upon  her.  If  he  relinquifh  the  fliip,  he  is  not  liable  t  j  the  charge. — His 
keeping  tiie  (hip  is  proof  of  his  aflent.  Upon  this  ground,  that  le.irned  judge  dilient:J  from  c;.e  reft  of 
the  court,  who  held,  that  a  promise  by  a  captain  on  behalf  of  the  owners,  when  the  ihip  was  taken,  to 
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pay  monthly  wages  to  one  of  the  failors,  in  order  to  indute  him  to  become  a  hoftage,  was  binding  ujwft 
the  owners,  although  they  abandoned  the  fliip  and  cargo.  Yates  v.  Hall,  i  Term  Rep.  73.  {!>)  Hoftin* 
V.  Slay  ton,  Ca.  tennp.  Hardw.  376. 

y.  S.  as  mafler  of  the  (hip,  of  which  the  other  defendants  were 
part-owners,  bought  feveral  goods  of  the  pbintifis ;  as,  beef,  bif- 
cuit,  falls,  and  cordage.  J.  S.  the  mafler  failed.  The  bill  was 
brought  to  compel  the  defendants,  the  part-owners,  to  pay.  They 
infilled,  that  J.  S.  only  was  liable  ;  and,  befides,  that  he  had 
money  from  them  to  pay  the  plaintiffs.  Per  curiam. — J.  S.  the 
mafler  was  but  a  fervant  to  the  owners ;  aad  where  a  fervant 
buys,  the  mafler  is  liable.  If  the  owners  paid  tlueir  fervant,  yet, 
if  he  paid  not  the  creditors,  they  mufi  fland  liable.  It  was  de-i 
creed,  that  the  owners  (hould  pay  the  plaintiffs  their  debts  in  pro-^ 
portion  to  their  refpe£live  fhares  and  interefls  in  the  fhip. 

But,  if  the  mailer  borrow  money  to  repair  or  vidlual  the  (hip 
when  there  is  no  occafion  for  it,  he  alone  is  debtor,  and  not  the 
owners. 

By  the  law  of  nations  the  captain  has  a  power  to  ranfom.  This 
is  for  the  benefit  of  the  owners:  but  it  being  doubted,  whether 
it  is  for  the  benefit  of  the  publick,  it  is  taken  away  by  flatute  of 
22^.3.^.25.] 
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(E)  Of  Mariners. 

MArlners  are  perfons  chofen  and  appointed  by  the  mafler  ta 
navigate  the  fhip,  for  whofe  faults  and  mifcarriages  he  mufl 
anfwer;  and,  as  they  are  his  fervants,  he  may  correcl  and  punifh 
them  according  as  the  ufage  is  at  fea. 

But  though  the  mafler  muft  anfwer  for  them,  yet  are  the  own- 
ers likewife  anfwerable  for  their  faults  and  mifcarriages;  as,  if  the 
owner  of  a  fhip  vi£luals  it,  and  furnifhes  it  to  fea  with  letters  of 
reprifal,  and  the  mafler  and  mariners,  when  they  are  at  fea,  com- 
mit piracy  upon  a  friend  of  the  king,  without  the  notice  or  con- 
fent  of  the  owner,  the  owner  fliall  lofe  his  fhip  by  the  admiral 
law,  of  which  our  law  ought  to  take  notice. 

By  the  civil  law  and  cuilom  of  merchants,  if  the  fliip  be  cafl 

away,  or  perifli  through  the  mariners'  default  (<:),  they  lofe  their 

wages.     So,  if  taken  by  pirates (^),  or  if  they  run  away;  for,  if 

it  were  nor  for  this  policy,  they  would  forfake  the  fliip  in  a  florm, 

and  yield  her  up  to  enemies  in  any  danger.     [So,  if  they  refufc  aid 

and  afTiflance  to  their  companions  on  the  fea.     So,  if  they  do  not 

help  to  fave  the  goods,  when  the  fhip  periflies.     So,  if  they  abfent 

w  ether  the    thcmfelves,  when  the  fhip  is  ready  to  fail.] 

iaecutors 

ot  chofe  ir.ariners,  who  died  before  the  (hip  was  caft  avray,  may  recover  the  wages  due  to  their  teftators, 

^ua.)-i,  i^iide  Sid.  179.     Keb.  684.      (</)  So,  by  8  Geo.  I.  c.  24. 

And  by  the  22  ^23  Car.  2.  r.  11.  §  7.  it  is  enacled,  "  That 
"  if  the  mariners  or  inferior  officers  of  an  Engl'ijh  fhip,  laden 
*'  with  goods  and  rherchandize,  fhall  decline  or  refufe  to  fight 
**  and  defend  the  lliip,^wben  they  fliall  be  thereunto  commanded 

II  "by 


Molloy, 
£09. 


Roll.  Abr. 
530.    i£f 
vUt  Roll. 
Rep.  2S5. 


J  Sid.  179. 
J  Mod.  93- 
iVentr.  f^'i- 
[MjII.  Bk. 
z.  c.  3. 
Com.  Dig. 
tit.  Naviga- 
ton,  I  5-] 
(<r)    But 


9^tttbmt  ant)  90crcT)ant!ife*  617 

**  by  the  mailer  or  commander  thereof,  or  Ihall  utter  any  words 
*'  to  difcourage  the  other  n.ariners  from  defending  the  fhip,  every 
*'  mariner,  who  (hall  be  found  guilty  of  declining  or  refufing  as 
"  aforefaid,  (hall  lofe  all  his  wages  due  to  him,  together  with  fuch 
*'  goods  as  he  hath  in  his  Ihip,  and  fuffcr  imprifonment,  not  es- 
**  ceeding  the  fpace  of  fix  months  ;  and  flaall,  during  fuch  time, 
•'  be  kept  to  hard  labour  for  his  or  their  maintenance." 

And,  by  §  9.  of  the  fuid  ftatute,  "  every  mariner,  who  fhall 
**  have  laid  violent  hands  on  his  commander,  whereby  to  hinder 
"  him  from  fighting  in  defence  of  his  fliip  and  goods  committed 
**  to  his  trufi:,  {hall  fufFer  death  as  a  felon." 

[By  the  cuftom  of  merchants,  mariners  are  entitled  to  wages  at  Edwards 
every  delivering  port;  and  it  hath  been  holden  that  they  are  fo,  v.C.-iid, 
though  an  agreement  was  made  with  them,  that  they  (hould  not 
demand  wages  till  the  return  of  the  fhip  to  the  port  of  London  ; 
when  the  freight  was  to  be  paid  ;  and  a  provifion  was  made  before 
the  voyage,  that,  every  fix  months,  wages  fliould  be  paid  for  one 
month,  during  the  voyage. 

It  was  faid  by  Holt,  C.  J.  that  if  the  fliip  be  loft  before  the  firft  i  Ld.Raym. 
port  of  delivery,  the  feamen  lofe  all  their  wages  :  but,  if  after  (he  ^39- 
has  been  at  the  firft  port  of  delivery,  then  they  lofe  only  thofe 
from  the  laft  port  of  delivery.     But  if  they  run  away,  although 
they  have  been  at  a  port  of  delivery,  yet  they  lofe  all  their  wages. 
It  was  alfo  ruled  by  the  fame  judge  at  uifi  prills^  that  if  a  (hip  be  Id.  739. 
bound  for  the  Eajl  Liclies,  and  thence  to  return  to  England,  and 
the  fliip  unlade  at  a  port  in  the  Eaji  Indies,   and  take  freight  to 
return  to  England,  and  in  her  return  (he  be  captured  ;  the  ma- 
riners fliall  have  their  wages  for  the  voyage  to  the  EaJl  Indies,  and 
for  half  the  time  that  they  ftaid  there  to  unlade,  and  no  more.  In  Wiggins  v. 
an  atlion  brought  for  mariners'  wages  for  a  voyage  from  Carolina  Ini^iewn, 
to  London,  it  appeared,    that  the  plaintiff  ferved  three    or  four  j^^j    '^'"* 
months,  and  before  the  fliip  came  to  London,  which  was  the  de- 
livering port,  he  was  imprefled  into  the  queen's  fervice  *,  and  after- 
wards the  fliip  arrived  at  the  delivering  port.     It  was  ruled  by 
Holt,  C.  J.  that  the  plaintiff  fliould  recover /^rc  tanto  as  he  ferved, 
the  fliip  coming  fafe  to  the  delivering  port.  But  when  afterwards, 
in  fuch  an  aclion  between  Chandler  and  Aleade,  it  appeared,  that 
the  plaintiff  was   hired  by  the  defendant  at  Carolina  to  ferve  on 
boards  the  J'^ne  floop,  whereof  the  defendant  was  mafter,  from 
Carolina  to  England,  at  3  I.  per  month  ;  that  he  ferved  two  months  ; 
that  then  the  fliip  was  taken  by  a  French  privateer  and  ranfomed  ; 
that  jull  as  flie  came  off  Plymouth,  the  plaintiff  was  impreffcd  ; 
and  then  the  flilp  came  fafe  into  the  Thames,  where  fhe  difpofed 
of  her  cargo ;  it  was  ruled  by  Holt,  that  the  plaintiff  could  have 
no  wages,  the  fliip  having  been  captured  and  ranfomed.     It  was 
infilled  by  the  plaintiff's  counfel,  that  in  that  cafe  he  fliould  re- 
cover pro  rata,  and  that  the  ufage  among  merchants  was  fo  ;  which 
Holt  faid,  if  he  could  prove,  it  would  do  ;  but  wanting  proof  of  it, 
he  was  nonfuited. 

If  a  fiiilor  hired  for  a  voyage  take  a  promiffory  note  from  his  Cutter  v, 
employer  for  a  certaia  fum,  provided  he  proceed,  continue,  and  g°^''J^"' 

^0   Rep.  320. 


6iS  ^eccfiant  anti  ^etcljantiije, 

do  his  duty  on  board  for  the  voyage,  this  contra£l  is  IndivifibJe, 

and  if  he  die  before  the  arrival  of  the  fhip,  no  wages  can   be 

claimed  either  on  the  contraft,  or  on  a  quantum  meruit. 

flern'nman  In  a  voyage  from  England  to  Neivfoundlandy  and  thence  with 

V.  Bawden,    f^fj^  jq  Spain,  Nenvfoundlntid  is  not  the  delivering  port;  and  if  the 

1844^*         ^'P  is  taken  between  Neivfoundland  and  Spain,  the  mariner  lofes 

his  wages. 
Confolat.  If  a  {hip  be  feized  upon  for  debt,  or  othevwife  become  forfeit- 

del  Mere  ^  ^^^  j|^g  mariners  muft  receive  their  wages,  unlefs  in  fome  cafes, 
«-3-  §7*"  'w^^^^^  their  wages  are  forfeited  as  well  as  the  fliip ;  or,  if  they 
(a)  For  this  have  letters  of  marque,  and  ihitead  of  that  they  commit  piracy, 
^r'^^'a^l^^  by  reafon  of  which  there  becomes  a  forfeiture  of  all.  But  [a)  lad- 
rjo.  but  *  ing  prohibited  goods  aboard  a  fhip,  as  wool  and  the  like^ 
nothing  to  though  it  fubjects  the  vefiel  to  a  forfeiture,  yet  it  does  not  deprive 
this  crtcft  ^^^  mariner  of  his  wages,  for  the  mariners  havitig  honeflly  per- 
that  page  of   formed  their  parts,  the  fhip  is  tacitly  obliged  for  their  wages. 

the  bock. 

Minett  V.  A.  B.  libelled  in  the  Admiralty  court,  as  adminiftratrix  to  her 

Robinfon,  hufband,  for  his  wages  due  as  mariner  on  board  the  Prince  Pre- 
"""  '  "^'  dcrich.  Minett  and  Heys  moved  for  a  prohibition,  upon  a  fug- 
geliion,  that  th:s  (hip  was  feized  for  importing  wines  from  Hol^ 
land,  not  being  RhcniJ/j  or  Hungarian  wines,  and  therefore  for- 
feited by  ftat=  12  Car.  2.;  that  claim  being  put  in  by  Boiucn  the 
maftcr,  an  information  was  filed  by  the  feizor,  and  Bowen  pleaded 
the  general  iffue  ;  but  before  trial  fubmitted,  and  compounded 
according  to  the  courfe  of  the  court;  and  upon  payment  of  136/. 
to  the  informer,  there  was  judgment  quod  vas  deliberetur,  &c.  It 
was  likewife  fuggefled,  that  the  libel  was  for  wages  due  before  the 
feizure.  Upon  this  motion  it  v/as  infilled,  that  the  adl  of  parlia- 
ment had  fo  altered  the  property  of  the  fhip,  that  by  the  feizure, 
fubmifhon  to  a  fine,  and  judgment  quod  deliberetur,  upon  it,  all 
precedent  incumbrances  were  difcharged.  But  the  court  dif- 
charged  the  rule,  though  they  admitted,  if  there  had  been  a  con- 
demnation, that  would  have  been  a  good  ground  for  a  prohibition, 
and  a  difcharge  of  all  precedent  incumbrances.  But  the  reporter 
adds  a  quare,  for  the  fine  implies  a  condemnation,  although  not 
adlually  given,  but  prevented  by  the  fubmifhon. 

By  2  G.  2.  c.  36.  made  perpetual  by  2  G.  3.  <:.  31.  no  mafters  of 
{hips  fliall  proceed  on  any  voyage  without  firft  coming  to  an  agree- 
ment with  the  mariners  for  their  wages,  which  agreement  Ihall 
be  made  in  writing,  declaring  what  wages  each  feaman  or  ma- 
riner is  to  have  relpedively  during  the  whole  voyage,  or  for  fo 
long  time  as  he  fluall  fliip  himfelf  for,  and  fhall  alfo  exprefs  the 
voyage  for  which  fuch  feaman  was  fhipped,  upon  pain  of  forfeiting 
5  /.  to  the  ufe  of  Greenwich  Hofpital. 

^  2i  This  agreement  every  feaman  fhall  fign  within  three  days  after 

he  fliall  have  entered  himfelf;  and  fo  figned,  it  fhall  be  conclufive 
to  all  parties  for  the  time  contracted  for. 

§  3.  And  any  feaman  deferting  before  or  during  the  voyage,  or  re- 

fufing  to  proceed  on  the  voyage,  after  he  has  figned  fuch  agree- 

§4.  ment,  fhall  forfeit  his  wages  3  and  further,  upon  complaint  to 

any 


^ercjant  anti  i^crcfiantiife^  dig 

Hfly  juilice  of  the  peace  by  the  mafter  or  other  perfon  having 
charge  of  the  fliip,  may  be  committed  to  the  houfe  of  correction 
for  any  time  not  exceeding  30  days,  nor  lefs  than  14. 

If  any  feaman  abfent  himfelf  from  the  (hip  without  the  leave  §  5,- 
of  the  mafter  or  other  chief  officer  having  charge  of  the  (hip,  he 
(hall  forfeit  for  every  day's  abfence  tw^o  days'  pay  to  the  ufe  of 
Griffiwich  Hofpital. 

If  any  feaman,  not  entering  into  the  king's  fervice,  leave  the  §  C, 
veflel,  before  he  (hall  have  a  difcharge  in  writing  from  the  mafter 
or  other  perfon  having  the  charge  of  the  fhip,  he  ftiall  forfeit  one 
month's  pay. 

On  the  arrival  of  any  veffel  in  Great  Briiainy  the  mafter  fhall  §  7, 
pay  the  feamen  their  wages,  if  demanded,  in  30  days  after  the 
veflel's  being  entered  at  the  cuftom-houfe,  (except  when  a  cove- 
nant (hall  be  entered  into  to  the  contrary,)  or  at  the  time  the  fea- 
men {hall  be  difcharged,  which  fliall  firft  happen,  dedudting  out 
of  the  wages  the  penalties  by  this  adl  impofed,  under  penalty  of 
paying  to  fuch  feamen  that  {hall  be  unpaid  20  s.  over  and  above 
the  wages,  to  be  recovered  as  the  wages  may  be  recovered ;  and 
fuch  payment  fliall  be  good  in  law,  notwithftanding  any  a£lion, 
l^ill  of  tale,  attachment,  or  incumbrance  whatfoever. 

No  feaman,  by  figning  fuch  contract,  fhall  be  deprived  of  ufing  §  S. 
any  means  for  the  recovery  of  wages,  which  he  may  now  lawfully 
ufe  J  and  where  it  {hall  be  requifite,  that  the  contratl  in  writing 
fliall  be  produced  in  court,  no  obligation  {hall  be  upon  any  fea- 
man to  produce  it,  but  on  the  mafter  or  owner  of  the  fhip  ;  and 
no  feaman  {hall  fail  in  any  a£l:ion  or  procefs  for  the  recovery  of 
wages,  for  want  of  fuch  contradl  being  produced. 

The  mafters  or  owners  of  {hips  fliall  have  power  to  deduft  out  §  > 
of  the  wages  of  any  feaman  all  penalties  incurred  by  this  adl,  and 
to  enter  them  in  a  book,  and  to  make  oath,  if  required,  to  the 
truth  thereof ;  which  book  fhall  be  figned  by  the  mafter  and  two 
principal  officers,  belonging  to  fuch  {hip,  fetting  forth,  that  the 
penalties  contained  in  fuch  book  are  the  whole  penalties  ftopped 
from  any  feaman  during  the  voyage  ;  which  penalties  (except  the 
forfeitures  of  wages  to  the  owners,  on  the  defertion  of  any  fea- 
man, or  on  refufing  to  proceed  on  the  voyage)  {hall  go  to  the  ufe 
of  Greenivich  Hofpital,  to  be  paid  and  accounted  for  by  the  maf- 
ters of  {hips  coming  from  beyond  the  feas,  to  the  officer  at  any 
port  who  collects  the  6  d.  per  month  deducted  out  of  feamen's 
wages,  for  the  ufe  of  the  faid  Hofpital,  which  officer  is  em- 
powered to  adminifter  an  oath  to  the  mafter  touching  the  truth  of 
fuch  penalties. 

Any  mafter  or  owner  deducting  the  penalties  as  above,  and  §  10. 
not  paying  them  to  the  oflicer  collecting  the  6  d.  per  month  in  the 
port  where  the  dedudtion  {hall  be  made,  within  three  months  after 
the  deduction,  fliall  forfeit  treble  the  value  to  the  ufe  of  the  Hof- 
pital j  which,  together  with  the  money  deducted,  fhall  be  recovered 
bjT  the  fame  means  as  the  penalties  for  not  duly  paying  the  6  d.  per 
liionth. 

By 
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By  8  G.  I.  c.  24.  §7.  (made  perpetual  by  2  G.  2.  c.  28.  §  7.)  and 
alio  by  12G.  2.  c.  30.  §  12.  no  matter  or  owner  of  any  merchant 
lliip  fliall  pay  to  any  feaman  beyond  the  feas  any  money  or  efFe£ls 
on  account  of  wages,  exceeding  one  moiety  of  the  wages  due  at 
the  time  of  fuch  payment,  till  fuch  fhip  (hall  return  to  Great  Bri- 
tain^ Ireland^  or  the  Plantations,  or  to  Ibme  other  of  his  Majefty's 
dominions,  whereto  {he  belongs,  on  forfeiture  of  double  the  mo- 
ney fo  paid,  to  be  recovered  in  the  high  court  of  Admiralty  by  any 
perfon  who  fiiall  firfl;  inform  for  the  fame- 
Champion         The  cargo  of  a  fhip  was  loft  by  the  capture  of  a  Swedifh  pri- 
V.  Nicholas,  vateer,  who  carried  her  into  Gottcnburgh  :  the  mafler  (laid  there 
at  ni/iprius     three  months  to  \tht  the  llup,  and  take  in  new  lading  •,  and  to. 
in  Middle-     prevent  the  feamen  from  going  away,  he  agreed  to  pay  them  fo 
^"*  much  per  month,   whilft  they  ftaid  there.     In  an  action  for  this, 

the  mafier  would  have  difcharged  himlelf,  on  the  rule  that  freight 
is  the  mother  of  wages,  and  that  none  are  ever  paid  whilft  the 
fhip  is  lading  and  unlading  ;  which  the  Chief  Juftice  agreed  to  be 
the  general  docflrine  ;  but  he  held  it  not  fufficient  to  controul  a 
fpecial  agreement,  as  there  was  in  this  cafe,  and  where  too  there 
was  fo  long  a  ilay  at  Gottenburgh^] 
Winch.  S.  The  mariners  may  fue  in  the  Admiralty  court  for  their  wages, 

4lnft.  141  •    although  the  hiring  was  by  the  mafter  on  land  ;  and  this  is  allowed 
■J43!  of  in  favour  of  navigation,  for  here  they  may  all  join  in  the  fame 

3  Mod.  24.4.  libel :  alfo,  by  the  law  of  the  Admiralty,  they  have  remedy  againft 
^f^'  ^f^'  ^^^  ^^^P  ^"'^  owners,  as  well  as  againlt  the  mafter  -,  and  it  would 
^ilde\  Sc  t,  be  a  great  difcouragement  to  feafaring-men  to  oblige  them  to 
Ann.  c.  r6.  bring  feparate  a£l:ions,  and  thofe  againft  a  mafter  who  may  hap- 
pen to  be  infolvent. 
Raym.  a.  So,  of  the  Other  officers  under  the  mafter,  as  the  mate,  purfer, 

Sa!k.  33.       boatfwain,  ^c,  for  though  they  contrail  with  the  mafter,  yet  it  ii 

pi.  5.    Ld.  ,  1-       >    1       n  •     °  ■'  ■' 

R.iym.  397.  on  the  credrt  01  the  Unp. 

632.  2Str.8s8. 

Roll.  Abr.         So,  a  fliipwright  may  fue  in  the  Admiralty  for  [a)  making  a  flilp. 

533-    [So, 

a  carpenter.    2  Scr.  707.]      (a)  So,  for  mending  a /hip.     Cro.  Car.  296. 

6  Mod.  238.  And  if  a  contrail  be  with  feamen  to  go  on  a  voyage,  and  they, 

zLd.Raym.  -^^  order  tliereunto,  work  in  a  harbour,  and,   after,  the  voyage  be 

[2  wiif.*    '  intercepted  through  the  owner's  fault,  as,  if  the  fhip  be  arrefted 

265.  S.  c.  for  his  debt,  i^c.  the   feamen   (hall  fue  for  their  wages  for  the 

cited,  and  ^ork  done  in  the  harbour,  in  puvfuance  of  the  contrail  to  go  on 

approved  -iai-i  1  -ri  ii  1 

of  by  the       a  voyage,  m  the  Admiralty,  as  much  as  it  they  had  gone  the  voy- 
ccurt.J         age  :  fecus^  if  the  retainer  of  them  had  been  only  to  do  the  work 

in  the  harbour. 
Rofs  V.  [But  a  pilot,  though  a  mariner,  who  Is  fent  for  from  Grave/end^ 

y.iiJ'^'c      and  goes  from  thence  on   board   a  fliip  lying  in  Sea-Reach,  and 

2Wllf.  264.        .,      °  ,  ,  ,  .  -tT       V      ?  r  •  T. 

pilots  her  thence  to  her  moorings  at  Deptjordi  cannot  lue  in  the 

Admiralty  for  the  pilotage  ;  for  both  the  contrail  and  the  work 

are  within  the  body  of  a  county.] 

Saik.  31.  So,  if  there  be  any  fpecial  agreement,  by  which  the  mariners 

Add'f '         ^^^  ^^  receive  their  wages  in  any  other  manner  than  is'  ufual,  or, 
ion.  ^ 
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if  the  agreement  be  under  feal,  the  mariners  cannot  fue  in  the  fa  Str.  968. 
Admiralty.  ?^y  "• 

Searie, 
^.  P.     a  Barnard.  K.B.  4.19.  S.C.  Howe  ▼.  Napier,    4  Burr.  1944.  S.  P.     But  fee  Benns  v.  I'arre, 
a  Ld.  Raym.  1206.  and  Roberts  *.  Cadd,   Bunb.  347.    Bu^gin  v.  Bennett,  4  Butr.  2035.    Menetone 
V.  Gibbons,  3  Term  Rep.  267.] 

Nor  can  the  mafter  fue  in  the  Admiralty  court ;  for  his  contra£l  4lnft.  i4i.' 
IS  on  the  credit  of  the  owners  («),  and  not  Uke  that  of  the  riiari-  f]V"'  ^' 
Hers,  v/hich  is  on  the  credit  of  the  (hip.  pi^.4".^^* 

Carth.  518.  S.  P.  although  the  owner  was  bejond  fea,  and  ihe  fhip  lay  here;  S"  vide  2  Salk.  54S. 
pi.  ^.  [(«)  Hence,  the  mailer  has  no  lien  on  the  fliip  for  wages,  ftores,  or  repairs  done  in  England. 
Wilkins  v.  Carmichael,  Dcugl.  101.] 

[Therefore,  where  a  man  went  out  mate,  and  upon  tlie  death  Reed  v. 
Tjf  the  mafter  during  the  voyage,  fucceeded  to  the  command  of  the  chapman, 

•  i  Str    017 

{hip ;  and  upon  his  return  fued  in  the  Admiralty  for  his  wages  zz         ' 
mnte,  and  for  a  further  allowance  after  he  became  mafter  j  the 
court  granted  a  prohibition  quoad  the  time  he  was  mafter  j  and 
refufed  it  quoad  the  time  he  was  mate.] 


(F)  Of  Average* , 

^TITHenever  a  fhip  is  in  ftrefs  of  weather,  or  in  danger,  or  juft  Moiloy, 

^^    fear  of  (^)  enemies,   and   the  mafter,   to  fave  part  of  the  246,  &c. 

cargo,  throws  overboard  fome  of  the  goods  in  the  (hip,  thofe  a^^so*^"* 

which  are  faved  (hall  contribute  in  proportion  ;   and  this  common  likewife, 

calamity  ftiall  be  equally  borne  by  all  the  parties  interefted.     This  g°o'^scom- 

is  called  general  or  grofs  average,  and  is  allowed  by  the  civil  law,  infeaed* 

the  cuftoms  of  merchants,  and  our  law.  towns  or 

places  may  be  caft  overboard.  Moiloy,  24&. 

[[There  is  another  fpecies  of  average  called  fmall  or  petty  ave- 
rages. Petty  average  confifts  in  fuch  charges  and  difburfements, 
as,  according  to  occurrences,  and  the  cuftom  of  every  place,  the 
mafter  neceflarily  furnifhes  for  the  benefit  of  the  fhip  and  cargo, 
either  at  the  place  of  loading  or  unloading,  or  on  the  voyage. 
Thefe  charges  are  lodemanage,  or  the  hire  of  a  pilot  for  condudl- 
ing  the  veflel  from  one  place  to  another ;  towage,  pilotage,  light- 
money,  beaconage,  anchorage,  bridge-tell,  quarantine,  river 
charges,  fignals,  inftrucSlions,  paflage-money  by  caftles,  expences 
for  digging  a  (hip  out  of  ice  when  frozen  up,  that  it  may  be 
brought  into  a  proper  harbour  j  and  at  LondoUy  by  cuftom,  the 
fee  paid  at  Dover  pier. 

A  third  fpecies  of  average,  is  that  we  are  accuftomed  to  meet 
with  in  bills  of  lading,  "  paying  fo  much  freight  for  the  fiid 
**  goods,  with  primage  or  average  accuftomed."  In  this  fenfe  it 
fignifies  a  fmall  duty,  which  merchants,  who  fend  goods  in  the 
(hips  of  other  men,  pay  to  the  mafter,  over  and  above  the  freight, 
for  his  care  and  attention  to  the  goods  fo  intrufted  to  him.] 

In  this  contribution  in  general  average,   not  only  the  mafter,  Moiloy, 
owners,  and  freighters  of  the  ftiip  fliall  bear  a  proportionable  fhare  *5°' 
of  the  lofs,  but  aifo  paflengers  for  fuch  wares  as  they  have  in  the 

(hip. 
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847- 


Moltoy, 
*49' 


Molloy, 
248. 
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Newnham, 
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Molloy, 
250,  251. 
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(hip.  And  paflengers  who  have  no  wares  or  goods  in  the  (!iipj 
yet,  as  they  are  a  burden  to  the  fhip,  eftimate  Is  to  be  made  of 
their  apparel,  rings,  and  jewels,  towards  a  contribution  of  the 
lofs  :  and  in  general  it  is  faid,  that  every  thing  (hall  contribute^ 
except  the  provifions  of  the  (hip,  and  the  men  who  are  necefiary 
to  work  the  fliip. 

The  mafter  ought  to  be  careful,  that  only  thofe  things  of  the 
lead  value  and  greatefi:  weight  be  flung  overboard  :  alfo,  he  and 
the  crew  (or  mod  of  them)  muft  fwear  that  the  goods  were  caft 
overboard  for  no  other  caufe  but  purely  for  the  fafety  of  the  fhip 
and  lading. 

If,  to  avoid  the  danger  of  a  florm,  the  mafter  cuts  down  the 
mafts  and  fails,  and  they  falling  into  the  fea  are  loft,  this  damage 
is  to  be  made  good  by  fliip  and  lading,  pro  rata  :  otherwife,  if  the 
cafe  happens  by  ftorm,  or  other  cafualties. 

Alfo,  if  through  the  rifling  of  the  fhip,  cafting  overboard,  and 
lightning  the  ftiip,  any  of  the  remaining  goods  are  fpoiled,  either 
with  wet  or  otherwife,  thofe  which  are  prefcrved  muft  contribute 
towards  the  lofs  of  the  goods  impaired,  as  well  as  to  thofe  which 
were  entirely  loft. 

[Where  a  fliip  is  obliged  to  go  Into  port  for  the  benefit  of  the 
whole  concern,  the  charges  of  loading  and  unloading  the  cargo, 
and  taking  care  of  it,  and  the  wages  and  provificns  of  the  work* 
men  hired  for  the  repairs  become  general  average.] 

The  goods  faved  and  loft  are  to  be  eftimated  according  as  the 
goods  faved  were  fold  for,  freight  and  other  neceflary  charges  be- 
ing lirft  deducted,  and  in  fuch  proportion  the  goods  faved  are  to 
contribute. 

[This  rule  is  agreeable  to  the  marine  laws  of  JViJhuy^  which  de- 
clare, that  the  goods  thrown  overboard  Ihall  be  brought  into  a 
grofs  average,  and  fliall  be  rated  at  the  fame  price  for  which  other 
merchandize  of  the  fame  fort,  preferved  from  the  fea  or  enemy, 
was  fold.  This  cuftom  mentioned  by  Molloy  was  certainly  nevC' 
in  England  at  the  time  he  wrote  ;  for  it  appears  by  Malyne^  that 
in  1622  the  diftinflion  was  obferved  of  eftimating  the  goods  at 
prime  coft,  if  the  jettifon  happened  before  half  the  voyage  was 
performed  :  and  if  after,  at  the  price  the  reft  of  the  goods  fold 
for  at  the  place  of  difcharge.  However,  the  authority  of  Molloy 
is  confirmed  by  Magens,  who  fays,  that  the  prevailing  mode  of 
fettling  averages  now  adopted  in  England  is  conformable  to  that 
rule,  which  has  aboliflied  the  diftintlion. 

In  Enghwdy  money  and  jewels  fall  into  the  general  average  at 
their  full  price. 

Peters  V.  Miligan,   Sitiings  at  Guilihall,  1787.  coraw  Buller,  J. 

A  fpecial  action  on  the  cafe  was  brought  by  the  oXvners  of  a 
packet  hired  by  government  againft  defendants,  who  were  the 
fhippers  of  bullion  from  the  IVeJl  Indies  to  this  country,  for  their 
proportion  of  general  average  arifing  from  a  lofs  by  cutting  away 
a  maft.  A  bill  of  lading  was  given  by  the  captain  at  the  time  he 
received  the  bullion.    It  appeared  that  merchant  fliips  take  lefs  for 

the 


iKe  ccmveyance  of  this  article  than  packets,  and  thefe  than  men  of 
war.  Packets  are  allowed  by  government  to  receive  bullion  on 
board,  but  captains  of  men  of  war  are  prohibited.  Packets  how- 
ever are  confidered  as  king's  fliips,  they  are  under  martial  law. 
It  appeared  alio  that  bullion  on  board  merchant  Ihips  always  con- 
tributes to  general  average.  But  no  particular  inftances  v.ere  in 
proof  of  fuch  an  accident  having  happened  to  a  packet  v.'ith  bul- 
lion on  board,  on  which  the  general  queftion  could  arife.  But  fe-  ^ 
veral  witnefl'es  declared  that  they  never  heard  of  fuch  a  demand, 
and  they  were  likely  to  have  known  it,  if  it  ever  had  been  made.—* 
Bearcroft  for  plaintiff"  in  his  reply  contended,  that  this  being  a  new 
queftion  in  a  court,  it  was  as  much  In  his  favour  as  againft  him ; 
for  perhaps  the  demand  was  never  before  refifted.  Wherever  a 
bill  of  lading  is  given,  it  mull  be  for  cargo,  and  cargo  is  always 
fubjecl  to  general  average.  This  mull  be  confuiered  as  cargo,  and 
though  packets  are  not  allowed  to  carry  cargo  in  general,  yet  quoad 
bullion  they  are.  Buller,  J. — There  is  a  point  anting  in  this  caufe, 
and  it  is  the  only  one  which  I  can  leave  to  the  jury,  which  is  new 
in  a  court  of  juftice  ;  therefore  it  is  neceflary  to  ftate  it  precifely: 
the  only  queftion  then  is,  whether  any  ufage  in  the  particular  cafe 
of  packets  has  made  an  exception  out  of  the  general  law  with  re- 
gard to  general  average  ?  for  as  to  the  general  law  there  can  be  no 
doubt  buc  that  bullion  is  fubje£l  to  average  like  any  other  cargo 
paying  freight.  Before  I  come  to  the  evidence  on  this  fubject,  I 
(hall  lay  two  circumftances  out  of  the  cafe  :  ift,  That  though  a 
captain  of  a  man  of  war  takes  bullion  on  board,  yet  he  does  not 
receive  any  freight  for  it  as  fuch,  and  if  he  does  receive  a  reward 
for  doing  fo,  it  is  againft  pofitive  orders.  2d,  Tlie  difference  of 
the  premiums  of  infurance  between  packets  and  merchantmen 
with  bullion  on  board,  becaufe  the  motive  of  the  underwriter  in 
requiring  lefs  in  the  one  than  in  the  other  cafe,  is,  becaufe  the 
former  is  more  fecure  and  better  manned  than  the  latter.  There 
can  be  no  doubt  but  that  fpecie  is  liable  to  general  average.  The 
law  upon  this  fubjecl  has  been  diligently  and  ably  coUedied  by  a 
gentleman  who  has  lately  written  on  the  fubjecjt  of  infurance.  Mr. Park; 
Every  thing  which  pays  freight  muft  be  liable  to  general  average. 
A  packet  does  carry  bullion  for  freight ;  the  captain  gives  bills  of 
lading  ;  government  receives  one-third  of  the  freight  •,  the  owner 
another  third,  and  the  captain  the  third  fhare.  The  cargo  of 
every  velTel  carrying  for  freight  muft  equally  be  liable  to  general 
average,  whether  employed  by  government  or  a  fubjedl :  there 
can  be  no  difference.  Then  the  queftion  arifes,  whether  there  is 
any  ufage  in  this  cafe  to  vary  the  general  law.  This  is  the  ma- 
terial confideration.  It  has  been  faid  by  the  witnefles,  that  they 
never  heard  of  any  inftance  fmiilar  to  the  prefent,  in  which  fuch 
a  demand  has  been  made.  Whether  negative  ufage  ought  to  weigh 
or  not,  depends  very  much  upon  the  fubje£l  to  which  it  is  applied. 
In  cafes  of  this  fort,  where  accidents  muft  frequently  have  hap- 
pened, negative  ufage  of  non-claim  is  very  ftrong.  Captain  Bull, 
of  one  of  the  packets,  has  faid,  that  very  many  inftances  have  hap- 
pened 
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pened  of  packets  cutting  away  their  mails.  Now  it  muft  fr^* 
quently  have  happened  that  bullion  was  on  board  in  fuch  cafes* 
There  are  now  30  packets  employed  every  year  by  governmentp 
and  many  have  been  fo  at  leaft  from  the  rime  of  Qiieen  Aiwe^  but 
'  I  cannot  now  fay  at  what  time  they  were  fet  up.  Captain  Braith' 
Huayte  fays,  that  they  have  larger  freight  for  carrying  bullion  in 
the  packets  from  Lijhon  than  the  merchantmen  have,  becaufe  the 
packets  are  a  fafer  mode  of  conveyance ;  but  the  reafon  given  by 
Captain  Bull  for  the  difference  is,  becnufe  there  is  no  general 
average  allowed  in  that  cafe.  Then  Mr.  Etherege^  who  is  clerk  of 
the  bullion  office  in  the  Bank,  fays,  that  he  never  knew  of  a  de- 
mand of  this  fort  in  the  cafe  of  a  packet,  and  h'e  thinks  he  muft 
have  known  it  if  there  had  ;  but  he  has  always  known  it  done  irt 
the  cafe  of  merchantmen. — Verdltl  for  defendant  by  a  fpecial 
jury.] 
Molioy,  If  a  mafter  of  a  (liip  lets  out  his  (hip  to  freight,  and  then  re- 

*5°'  ceives  his  compliment,  and  afterwards  takes   in  goods  without 

leave  of  the  freighters,   and  a  ftorm  arlfes  at  fea,  and  part  of  the 
freighters'  goods  are  cafl  overboard,  the  rem.aining  goods  are  not 
fubjed^  to  the  average,  but  the   mafter  muft  make  good  the  lofs 
out  of  his  own  purfe. 
Moor,  297.        Alfo,  average  is  not  due,  unlefs  the  goods  are  loft  in  fuch  a 
manner,  that  thereby  the  refidue  in  the  fhip  are  faved  ;  as,  if  goods 
are  thrown  overboard  to  lighten  the  fiiip,  or,  by  compofition,  part 
is  given  to  a  pirate  to  fave  the  reft  ;  but,  if  a  pirate  takes  part  by 
violence,  average  (hall  not  be  paid  for  tnem. 
Show.  par.         So,  where  A.  being  one  of  the  owners  of  a  ftitp,  loaded  on 
Cafes,  ^•h,     }5oavd  hcr  210  tons  of  oil,  and  B.  loaded  on  board  her  80  bales  of 
affirmed  in     f^'*^  upon  a  freight,   by  coniia£l,  both  to  be  delivered  at  London; 
ja:iiament.     the  fliip  was  purfucd  by  enemies  and  forced  into  an  harbour,  i^ci 
and  the  mafter  ordered  the  filk  on  fliore,  being  the  moft  valuable 
commodity,  though  they  lay  under  the  oils,  and  took  up  a  great 
deal  of  time  to  get  at  them  ;  the  fliip  and  oils  were  afterwards 
taken,  aflkl  the  owner  of  the  oils  brought  his  bill  in  equity  to  have 
contribution  from  the  owner  of  the  fiik  ;  in  this  cafe,  as  the  lofs 
of  the  oils  did  not  fave  the  filks,  nor  the  faving  the  filks  lofe  the 
oils,  the  bill  was  difmifled. 
MoHoy,  If  a  ftiip  happens  to  be  taken,  and  the  mafter,  to  redeem  the 

^49-  fhip  and  lading  out  of  the  enemies  or  pirates  hands,  promifes  a 

{<?)  And  as  Certain  fura  of  money,  for  performance  whereof  he  himfelf  becomes 
he  may  ran-   a  pledge  or  Captive  in  the  cuftody  of  the  captor  ;  in  this  cafe  he 

fomthe  f])!;)  jg  J.Q  j^g  redeemed  at  the  cofts  and  charges  of  the  fliip  and  lading, 
and  goods,  ,     ,,  ,  .,  .      ,  .    ,  °        -  ^ ..  s; 

JO  may  he     3"^!  sH  are  to  be  contributory  lor  his  {a)  raniom  according  to  each 

lei/in  the      man's  interell. 

goc  ds  for  hi: 

Jatiifaflion  in  the  fame  manner  as  he  may  detain  the  goods  f  jr  freight ;  but  if  he  once  fufFers  thetn 
out  of  his  poirtflion,  lie  cannot  afterwards  reiake  ihcm.  6  Mod.  12,  i  3.  [But  now  by  ftat:  22  Geo.  3, 
c.  25.  "  it  fhai;  not  be  lawful  for  any  of  his  Majeity's  fubjefts  to  ranfom,  or  to  enter  into  any  contra<ft 
*'  or  agreement  forranfoming  any  ihip  or  velTel  belonging  to  any  of  his  Majefty's  fubjcdls,  or  any  mer- 
<•  chandiie  or  goods  on  board  the  fame,  which  /hall  be  captured  by  the  fubjefts  of  any  ftate  at  war  with 
<<  his  Majefty,  or  by  any  perfons  committing  hottilities  againll  any  of  his  Majefty's  fubje£ts.  And  all 
"  contraGs  and  agreements  entered  into,  and  all  bills,  notes,  and  other  fecurities  given  for  fuch  pur- 
<♦  poles  a.e  decl«ied  \oid,  and  the  offender  is  fubjeil  tu  a  penalty  of  five  hundred  pounds. "J 

So, 
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So,  where  a  pirate  takes  part  of  the  goods  to  fpare  the  reft,  Moor,  297. 
contribution  muft  be  paid  ;  but  if  a  pirate  takes  by  violence  part  ^^°""y» 
of  the  goods,  the  reft  are  not  fubje(£t  to  average,  unlefs  the  mer- 
chant hath  made  an  exprefs  agreement  to  pay  it  after  the  ihip  is 
robbed. 

If  A.  and  feveral  others  take  their  pafTage  in  a  ferry-boat,  and  Allen,  93. 
being  upon  the  water,  a  tempeft  arifes,  fo  that  they  are  in  dan-  ^Bu.i.  280. 
ger  of  being  drowned  ;  upon  which,  to  preferve  their  lives,  fe- 
veral  of  the  goods  are  caft  overboard,  among  which  a  pack  of 
goods  of  ^.'s  of  great  value  is  thrown  over ;  in  this  cafe,  there 
fhall  be  no  average,  but  the  ferryman  muft  anfwer  for  the  goods  » 
becaufe,  for  his  hire,  he  runs  the  venture  of  the  voyage. 


(G)  Of  Hypothecation. 

tF  a  (hip  be  at  fea,  and  fpring  a  leak,  or  be  otherwife  in  danger  Roll.  Abr. 
•*   of  being  loft,  or  the  voyage  be  defeated  for  want  of  provifions  or  53- 

,1  rr      •  •         ^       r        ^  r  f  •  i  n  •       .  Hob.  If. 

Other  necellaries  ;  m  thele  cafes  01  extremity,  the  mailer  may  pledge  Moor,  918. 
or  hypothecate  the  fhip  and  goods,  or  [a)  either  of  them,  for  fuch  That  it  is  fo 
neceflaries  as  are  wanting,  which  power  is  implicitly  given  him  ^r^'^^^^' 
in  {b)  conftituting  him  mafter,  and  which  he  may  exercife,  rather  of  which* 
than  that  the  fliip  (hould  be  loft,  or  the  voyage  defeated.  our  'aw 

takes  notice. 
Molloy,  2T3.  (a)  The  mafter  may  hypothecate  either  fliip  or  goods,  for  the  mafter  is  int.ufted  vith 
both,  and  reprefents  the  traders  as  well  as  owners  of  the  fh  p.  Saik.  34..  pi- 7.  4  Ld.  Raym.  805. 
(b)  That  he  who  is  deputed  marter  may  do  the  fame.     Noy,  95. 

The  mafter  cannot  hypothecate  the  fhip  or  goods  for  any  debt  Molloy, 
of  his  own,  nor  in  any  cafe,  but  for  the  prefervation  of  the  ftiip  ^'^• 
and  completing  of  the  voyage. 

Alfo,  the  mafter  cannot  {c)  fell  the  fhip  and  broken  tackle,  Sid  453. 
though  there  is  no  probability  of  its  being  faved,  partly  in  re-  f".  ^^^'^^ 
fpe£t  of  the  tempeft,  and  partly  in  refpecSt  of  the  barbarity  of  he  cannot 
the  inhabitants,  who  took  away  every  thing  that  was  caft  on  the  hypothecate, 

fhore  ;  ;  6  h.  may  fell 

(o  much  of  the  lading  as  is  neceflary,  &c.     Mulloy,  214. 

If  the  veflel  happens  to  be  wrecked  or  caft  away,  and  the  ma-  Moiioy, 
riners,  by  their  great  pains  and  care,  recover  feme  of  the  ruins  and  *'4* 
lading,  the  mafter,  in  that  cafe,  may  pledge  the  fame,  and  dlftri- 
bute  the  money  among  the  mariners,  or  fo  much  as  fhall  be  ne- 
ceflary to  the  defraying  of  their  expences  to  their  own  country : 
but  if  the  mariners  noway  contributed  to  the  falvage,  then  their 
reward  is  funk  and  loft  with  the  veflel ;  and  if  there  be  any  con- 
fiderable  part  of  the  lading  preferved,  he  ought  not  to  difmifs  his 
mariners  till  advice  from  the  laders  or  freighters. 

But  although  hypothecation  of  fhips  be  abfolutely  neccfl*ary  for  C^)  6  Mod. 
navigation,  without  which  mafters  could  not  get  credit  abroad;  ^9j^  ^sui. 
yet  a  mafter  cannot  make  the  owner  {d)  perfonally  liable  by  any  35.^1.9. 
contraft  of  his-,  but  {e)  the  (hip  and  cargo  fhall  be  liable  where  «"'•  [How. 
he  hypothecates  for  necefl'aries,  although  fuch  neceflaries  were  not  "J^fj'J^y" 
actually  employed  or  laid  out  in  the  fervice  of  the  (hip  or  voyage,  Ld.  HmJ. 

Vol.  IV.  S  f  and 
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wickein  the  and  tlic  owners  and  freighters  mufl  take  their  remedy  againfl  th« 
cateoFBux-  rafter. 

ton  V.  Ince, 

I  Vez.  I  56.   and  the  decifion  of  the  Mafter  of  the  Rolls  in  Samfun  v.  Braginton,  1  Vez.  443.  fupport 

the  dodr,ne  in  the  text.]      {e)  Noy,  25. 

Molloy,  The  mafter  can  only  hypothecate,  where  the  calamity  of  want 

-'+•  of  ncceflaries  happened  after  the  (hip  had  put  to  fea  ;  and  there- 

r2P°  Wms.  foi'^  ^^^  Admiralty  court  is  allowed  to  have  jurifdidlion  herein, 
367.  2  Str.  fo  far  as  to  fubiecSl  the  fliip,  but  cannot  proceed  againft  the  perfon 
695.  I  Atlc.  otherwife,  than  as  it  is  necefiarv  to  make  him  party  towards  the 
2Vern.643.  condemnation  ot  the  Ihip. 

Saik.  34.  And  therefore  where  yf.  contracted  with  B.  for  a  cable,  which 

P'' ^*  he  delivered  at  Ratcliff-iipon-Thames^  and  B.  fued  in  the  Admiralty, 

6Mod.i2.^*  a  prohibition  was  granted  ;  though  it  was  inCifted,  that  the  want 
25.  79.        of  the  cable  was  occafioned  by  the  Itrefs  of  the  weather  and  fea  ; 
^'^^'m!""^    for  here  the  contract  was  at  land,  and  a  remedy  for  the  breach  at 
3  Term    '    common   law:  bnt  had  the  hypothecation  been  at  i^s/Zi'/Y/a/A;,  or 
Rep. 267.]    any  other  foreign  port,  the  remedy  had  been  proper  in  the  Ad- 
miralty court.       [For  that  court  has  cognizance  of  an  hypotheca- 
tion bond  given  in  the  courfe  of  a  voyage,  though  it  be  executed 
upon  land,  and  under  feal.] 


(H)  Of  Charter-parties. 


Molloy, 

227.,    &C 


A  Charter-party  is  an  agreement  by  indenture,  v/hereby  tlie 
■^^  owners,  mafter,  and  freighters  of  a  (hip  covenant  with  each 
S'vL"  133.'  other,  that  fuch  a  fhip  fhall  be  fit  and  ready  to  fail,  take  in  fuch 
2Show.3i'4.  and  fuch  lading,  carry  and  tranfport  the  fame  to  fuch  place  or 
^'■'J,'^,  399'     places,  in  confideration  whereof  the  freighters  or  merchants  are 

2  Roil.  ■*  (.  ic.  irii  !•  1 

Abr.  248.     ^o  P^y  10  much,   ^c.  and  iuch  charter-party,  bemg  only  a  cove- 
pl.  <o.  nant  or  agreement,  (liall  be  conftrued  according  to  the  intention 

Puph.  161.    q£  ji^g  parties,  and  the  ufual  cultoms  of  merchants, 
ainft.  673.        An  indenture  of  charter-party  was  made  between  Scudamore  and 
\^^'IVj^    others,  owners  of  the  good  fliip  called  B.y  whereof  Robert  Pitman 
and  admitted  was  mafter,  of  the  one  part,  and  Vaiidcjlene  of  the  other  part ;  in 
to  be  law.      which  indenture  the  plaintiff  covenanted  with  the  faid  Varidcjlenc 
and  Rpbert  Pitman  ;  and  alfo  Vandeftcne  covenanted  with  tlie  plain- 
tiff and  Robert  Pitman^  and  bound  tliemfelves  to  the  plaintiff  and 
Robert  Pitman  for  the  performance  of  covenants  in  600  /.,   and 
the  conclufion  of  the  faid   indenture  was,  /;/  ivitnefs  ivhereof  the 
parties  aforefaid  to  thefe  prefent  indentures  have  put  their  feals  ;   and 
the  faid  Robert  Pitman  to  the  faid  indenture  put  his  hand  and  feal; 
and  delivered  the  fame :  the  defendant,  in  bar  of  the  faid  atiion, 
pleaded  the  releafe  of  Pitman^  &c.  whereupon  the  plaintiff  de- 
murred ;  and  it  was  adjudged,  that  the  releafe  of  Pitman  did  not 
(fl)Lev,        bar  the  plaintiff,  becaufe  he  was  no  (^;)  party  to  the  indenture; 
*J5-  and  the  diverfity  was  taken  and  agreed  between  an  indenture  re- 

ciprocal between  parties  on  one   fide,  and  parties  on  the  other 
fide,  as  this  was ;  for,  there,  no  bond,  covenant,  or  grant,  can  be 
Blade  to,  or  with,  any  that  is  not  party  to  the  deed ;  but  where 
7  the 
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the  deed  indented  is  not  reciprocal,  but  is  without  a  betiveer^  Sec. 
as  omtiibus  Chrijlijidellbus^  &c.  there,  a  bond,  covenant,  or  grant 
may  be  made  to  divers  feveral  perfons. 

^o^  where  an  adlion  was  brought  on  a  charter-party,  which  2  Lev.  74/ 
was  in  this  manner  :    This  indaited  charter-party   nvitnejlfcth ^  that   ■'5  ^^^\  '-'''•' 
Binley,  7na/ler,  and  part-owner  of  theJJjjp,  iv'ith  con/en t  of  CooktVy  v.  Child! 
the  other  part-owner.^  hath  let  thefhip  to  Q.\\\\Aforfuch  a  voyage,  and  3  Lev.  139. 
Child   covenants   with  Binley,   nee   non   with  Cooker  to  pay  '200 1.   S.  C.  cited. 
Cooker  brings  the  adiion,  and  the  defendant  C/?//^  pleads,  that  only 
he  and  Binley  were  the  parties  to  andfealed  the  indenture  ;  where- 
upon the  plaintiff  demurred  ;  ^  per  totam  curiam,  though  the  deed 
be  indented,  yet,  not  being  inter  partes,  there  may  be  a  covenant 
with  a  ftranger,  as  if  it  were  a  deed  poll,  or  in  the  firft  perfon. 
Know  ye  that  I,   Sec. :  otherwife,  where  the  deed  is  between  par- 
ties, then  no  one,  that  is  a  ftranger,  can  take  advantage  thereof 
by  way  of  a<Slion. 

In  an   action  on  a   charter-party  a  breach  muft  be  afligned,  yidetiuCo. 
which  the  party  may  do  in  the  very  words  of  the  agreement;  y^"a"'s» 
and,  if  there  be  any  thing  to  be  done  by  the  plaintilF,  which,  and  2  Jon. 
in  the  nature  of  the  thing,   is  neceffary  to  enable  the  defendant  to  216. 
perform  his  part  of  the  agreement,  if  the  plaintiff  hath  not  done 
his  part,  this  will  excufe  the  defendant's  omifllbn. 

[In  covenant  on  a  charter-party,  whereby  it  was  agreed  to  em-  Unwin  v. 
ploy  a  fhip  of  which  the  plaintiff  was  captor,  as  foon  as  fentence  "Woifeiey, 
of  condemnation  lliould  have  paffed,  the  fentence  mufb  be  taken  674™    ^^' 
to  mean  a  legal  fentence,  and  the  party  who  fues  for  the  freight 
muff  aver,  that  the  Tnip  was  condemned  by  a  court  having  com- 
petent jurifdiclion.] 

If,  in  an  a6lion  of  covenant,  the  plaintiff  declares  upon  a  2  Jon.  i26. 
charter-party,  by  which  the  plaintiff,  being  mailer  of  a  (hip,  was  ^"'J^"^^  ^* 
to  pay  two  parts  of  the  port-charges,  and  the  fa£lor  of  the  de- 
fendant the  other  part ;  and  the  plaintiff  fliews,  that  he  failed 
from  L.  to  C  and  there  paid  all  the  port-charges,  viz.  tv/o  parts 
for  himfelf,  and  the  other  part  for  the  defendant ;  and  that  the 
defendant  had  not  repaid  him  ;  this  breach  is  well  affigned  ;  for 
when  the  plaintiff"  fays  he  paid  the  third  part,  it  fhall  not  be  in- 
tended the  defendant  did,  but  that  the  plaintiff  was  necefiltated 
to  pay  it,  otherwife  his  uiip  would  be  ftaid  in  the  port. 

[If  there  be  a  covenant  in  a  charter-party,  that  no  claim  fliall  be  Ho^ham  v. 
admitted  or  allowance  made  for  iliort  tonnag-e,  unlefs  fuch  Ihort  J^-'^'"'^-* 

1        r  1  .  ,  ^        li  ■    ■>  -       »  Companv, 

tonnage  be  lound  and  made  to  appear  on  tne  '.up  s  arrival,  on  a  iTe/mRep. 

furvey  to  be  taken  by  four  fhipwrights  io  be  indifferently  chofen  638. 

by  both  parties  ;  this  is  not  a  condition  precedent  to  the  plaintiff"'s 

right  of  recovering  for  fhort  tonnage,  but  is  a  matter  of  defence 

to  be  taken  advantage  of  by  the  defendant;  and,  confequently, 

the  not  averring  performance  can  be  no  ground  for  arrefting  the 

judgment.] 

If  A.  covenants  to  pay  3  /.  per  ton  for  goods  imported,  and  for  2  Lev.  124. 
performance  thereof  binds  himfelf  in  a  penalty,  and  in  an  adion  ^'^"'9* 
tliereupon,  the  plaintiff  affigns  for  breach  the  nonpayment  for  fo 
many  tons,  aud  a  hogfliead,  which  came  to  fo  much ;  this  is 

S  f  2  naught, 
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(<7)  If  goods  naught  (a),  for  the  covenant  is  only  to  pay  by  the  ton  ;  though  it 
are  fent        ^.gg  f;,ij  pgf  ^d^.  to  be  othcrwife,  if  the  covenant  had  been  to  pay, 

XT''  >""'^''"«  '■"^'^"''  3  ^-  Z^''  to"- 

freight  rr.uft  be  ace  rding  to  freight  f  )r  the  like  accuftomed  voyage.     Molloy,  a'^i And  if  a  fhip  be 

freighted  for  200  ;ons  or  thereabouts,  the  adaition  of  thereabouts  is  commonly  reduced  to  be  within  five 
ton"!  more  or  Itl's,  as  the  moiety  of  the  number  ten,  wh-.rcof  the  whole  number  is  compounded. 
Molloy,  231. 

aVern.210.  (3)  If  a  charter  be'fo  worded,  that  there  can  be  no  remedy 
*»*•  thereon  at  law,  yet  the  party   having  a  juft  demand  may  be  re- 

joM^Nhinf.  heved  in  equity  ;  as,  where  by  the  agreement  there  was  no  freight 
fidd,  fpeak"-  to  be  paid  for  the  outward-bound  cargo,  and  when  the  fliip  ar- 
jngofthis  i-ived  beyond  fea,  the  fadlor  had  no  goods  at  all  to  load  the  {hip 
m"m,"fayt    '^^'^th  ;  the  court  decreed  payment  of  the  freight. 

<'  In  conlltuing  arguments,  1  know  of  no  difference  between  a  court  cf  equity  and  a  court  of  law. 
«'  A  court  of  equliy  cannot  wai^  an  agreement  for  the  parties;  it  can  only  explain  what  their  true 
*<  me.ming  was,  and  liiat  is  alfo  the  duty  of  a  court  of  law."     Doug!.  277.] 

aVern.  727.       So,   where  tlie  EaJI  India  Company  took  bonds  from  the  ma- 
riners and  officers  of  a  fliip  not  to  demand  their  wages,  unlefs  the 
fhip  returned  to  the  port  in  London ;  and  the  (hip  arrived  at  a  de- 
livering port,  and  was  afterwards  taken  by  the  French ;  it  was 
held   by  my  Lord  Chief  Juflice  Hclfy  in  an   aflion  tried  by  him, 
and  likewife  in  Chancery,  that  the  feamen  and  officers  fiiould  have 
their  wages,  to  the  time  of  the  arrival  of  the  (liip  at  the  deliver- 
ing port. 
-Vern.  242.       The  plaintiff,  a  merchant  in  London,  hired  the  defendant's  fhip 
Dtaddy  V.      to  freight  for  a  voyage  to  Bonrdeaux,   at  3/.  i ox.  a  ton:  it  hap- 
Seacon.        pg^ied,  that  an   embargo  was  laid  on  i^ll  merchant  fiiips  for  fix 
weeks:  the  fhip  afterwards  proceeded  on  her  voyage  to  Bourdcaux ; 
and  the  defendant  not  difcovering  what  agreement  he  had  made 
witli  the  plaintiff  in  England^   the  plaintiff's  factors  and  corre- 
fpcndents  there  agreed  to  allow  the  defendant  6/.  lox. /»^rton, 
upon  which  latter  agreement,  the  defendant  recovered  at  law.     A 
bill  being  exhibited  for  relief  againd  this  fecond  and  underhand 
agreement,  obtained,  ns  Vv'as  alleged,  by  fraud,  was  difmiffed ;  for 
the  defendant  was  at  liberty  to  make  a  new  agreement,  by  reafon 
that  the  performance  of  the  firfl  was  obflrudled  by  the  embargo 
after  laid  on  all  merchant  Ihips. 
a  Chan.  Ca.       A  mailer  of  a  fhip,  without  the  owner,  treated  with  the  plain- 
=3^-  tiff,  a  merchant,  for  the  freight  of  the  fhip  at  80  tons,  and  ac- 

cordingly entered  into  a  charter-party  with  him  to  fail  from  Lon- 
don to  Falmouthy  and  thence  to  Bcrcelonay  without  altering  the 
voyage,  and  there  to  unlade  at  a  certain  rzltz  per  ton  ;  and  for  per- 
formance, the  mafter  binds  the  fhip,  tackle,  dsrV.  valued  at  300/, 
the  mafter  deviates,  and  commits  barratry,  by  which  the  mer- 
chant in  effe(£l  lofeth  his  voyage  and  goods.  The  merchant  had  a 
fentcnce  againft  the  mafter  and  {hip  in  Barcelona^  which  was  con- 
firmed in  a  higher  court  in  Spain  ;  and  the  owner  having  brought 
trover  for  the  fliip,  the  merchant  exhibited  his  bill  to  be  relieved 
againft  this  a£lion,  and  likewife  another  action  brought  for 
freight:  it  was  held  by  my  Lord  Chancellour,  that  the  charter- 
party  having  valued  the  fhip  at  a  certain  rate,  the  owner  is  not 
liable  further,  and  the  mafter  is  liable  for  deviation  and  barratry ; 
5  for 
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for  fliould  it  be  otherwife,  mafters  would  be  owners  of  all  men*s 
(hips  and  ellates. 

If  a  charter-party  be  made  in  England,  to  do  certain  things  in  Roll.  Abr. 
feveral  places  on  the  fea,  though  no  acl  is  to  be  done  in  England,  53*- 
but  all  upon  the  fea  j  yet  no  iuit  can  be  in  the  Admiralty  court  w°/'  \'^q^ 
for  the  nonperformance  of  the  agreement,  for  the  contract  is  the  a  inft  ^35. 
original,   without  which  no  caufe  of  fuit  can  be  ;  and  this  con-  f39  Hz. 
tradl  is  out  of  their  jurifdiclion  ;  for  where  a  part  is  triable  by  the  Moor,""©, 
common  law,  and  part  by  the  admiral  law,  the  common  law  fhall  iike  point. 
be  preferred. 

[Freighters  of  (hips  under  charter-parties  with  the  Eajl  India  Dougl.  272, 
Company,  are  not  anfwerable  for  damage^  or  lofs^  occafioned  bv  the 
a(£^  of  God.     The  cx^xQlXionJhip-damage,  in  thole  charter-parties, 
means,  damage  from  negligence,  infuthciency,  or  bad  ftowage  in 
the  Ihip.] 

( I  )  Of  Policies  of  Infurance  ;  [and  herein, 
I.  Of  Marine  Infurances.] 

[assurance  or  infurance  fignifies  a  contrail  or  agreement  iSaund. 

^^   whereby  one  or  more  perfons,   called  infurers  or  alfurers,  *°°- 
oblige  themfelves  to  anfwer  for  the  lofs  of  a  (hip,  houfe,  goods, 
t^c.  fpecified  in  an  inftrument  fubfcribed  by  them,  in  confidera- 
tion  of  a  premium  of  a  ftipulated  fum  per  cent,  paid  by  the  pro- 
prietors of  the  things  infured. 

The  inftrument  by  which  this  contract  of  indemnity  is  elFedled,  Park,  i. 
is  called  a  Policy.     It  is  figned  only  by  the  infurer,  who,  on  that 
account,  is  denominated  an  underwriter.     Notwichftanding  this, 
there  are  certain  conditions  to  be  performed  as  well  by  the  perfon 
not  fubfcribing,  as  by  the  underwriter,  elfe  the  policy  will  be  void. 

Of  policies  there  feem  to  be  two  forts,  valued  and  open  policies ;  ^  Burr, 
and  the  only  difference  between  them  is,  that  in  the  former,  goods  *'7'- 
or  property  infured  are  valued  at  prime  coft,  at  the  time  of  etfecl- 
ing  the  policy  ;  in  the  latter,  the  value  is  not  mentioned :  that  in 
the  cafe  of  an  open  policy,  the  real  value  mult  be  proved  ;  in  a 
valued  policy  it  is  agreed,  and  is  juft  as  if  the  parties  had  admit- 
ted it  at  the  trial. 

Although  policies  of  infurance  are  not  to  be  ranked  with  fpe-  Park,  i. 
cialty  contrails,  not  being  under  feal,  yet  they  have  always  been  ^'''"-  54- 
holden  as  facred  agreements.     The  courts  therefore  will  very  re-  o  aiam 
ludlantly  admit  of  any  alteration  in  them.  They  may  Indeed  be  al-  aSaik.  444. 
tered  by  the  confent  of  the  parties  [a)  after  they  are  figned  j  but  (^)  Henki« 
the  courts  will  never  vary  or  depart  from  the  written  words,  but  Exchange 
upon  the  ftrongeft  and  mofk  fatisfad'tory  evidence  that  the  mean-  AHuiaxe 
ing  of  the  parties  has  been  miflaken  {I).  ^Tt^^l' 

Motteux  V.  Governor  and  Company  of  the  London  Aflurance,   i  Atk.  545, 

By  the  common  law  and  ufage  of  merchants,  any  perfon  might  The  pro- 
be an  infurer.     But  the  ftatute  of  6G.i.c.i8.   (by  which  the  J^fj-^""^ 
crown  was  authorized  to  create  two  diftindl  corporations  for  the  pur-  pjnj^.s  ha/ 
pofe  of  infuring,  which  corporations  are  fince  known  by  the  names  been  very 

S  f  3  of 
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induftrious  of  tlic  Roy'al  Exchange  Ajjurancc  Office,  and  the  London  AJfuranre 

t^befpeak  Officc,)  lias  foniewhat  rellrained  this  common  law  right  :   for  by 

nance  or  the  §  12.  of  that  ftatute  it  IS  ena£led,  "that  from  and  after  the  grant- 

Houfeof  *«  ing  or  making  the  faid  charters  or  indentures  for  making  the 

Commons,  <<  ^^^  corporations  above  mentioned,  and  pafling  the  fame  under 

they  had  *'  the  great  feal,  for  and  during  the  continuance  of  the  faid  cor- 

caufed  two  «<  porations  refpeftively,  or  either  of  them,  all  other  corporations 

letters  to  bi  ^  ^^  bodies  politick,  before  this  time  ereded  or  eftablifhed,  or 

printed  and  .          *                %-,,             ni,-^               11         ri 

given  to  the  "  hereafter  to  be  erected  or  eftablitlied,  whether  fuch  corporations 

inembeis.  "  or  bodies  politick,  or  any  of  them,  be  fole  or  aggregate,  and 

■^"i'  ^il'^f?'  "  all  fuch  focieties  and  partnerfhips  as  now  are,,  or  hereafter  (hall 

and  all  other  .-i              ^           r                      r            r         n-     • 

ibiiciiations  *'  or  may  be,  entered  into  by  any  perlon  or  perlons,  tor  alluring 

havirg:rov-  <t  fliips  or  merchandizes  at  fea,  or  for  lending  money  on  boitom- 

af,  thfy^ha'd'  "  '■y>  ^^^^''  ^y  ^^^'^^  ^"^  virtue  cf  this  aft,  be  reftrained  from 
recourie  to  "  granting,  figning,  or  underwriting  any  policy  of  affurance,  or 
other  expe-  f(  niaking  any  contrads  for  afiurance  of  or  upon  any  fliip  or  (hips, 
timj'erft'and-'  "  goods,  Or  merchandizes,  at  fea,  or  going  to  fea,  and  for  lend- 
ing that  the  "  ing  any  monies  by  way  of  bottomry  as  a  fore  faid :  and  if  any 
civii  lift  was  t(  corporation  or  body  politick,    or  perfons  acting  in   fuch  fo- 

confiderably  ,,       •                                        n  •           /      1            11                                        ,,• 

in  arrears  ciety    or  partiierflnp,    (other  than   the    two   corporations  in- 

(for  which  "  tended  to  be  eftablifhed  by  this  a£t,  or  one  of  them,)  fliall  pre- 

no  provifion  «  fume  to  grant,  fign,  or  underwrite,  after  the  twenty-fourth  day 

or  could  be  "  of  Jifne  1720,   any  fuch  policy  or  policies,  or  make  any  fuch 

conveni-  "  contract  or  contracts  for  afiurance  of  or  upon  any  (liip  or  fhips, 

entiy  made  (t  gQoJs,  or  merchandizes,  at  fea  or  going  to  fea,  or  take  or  agree 

liao^ent,  be-  "  ^o  take  any  premium  or  other  reward  for  fuch  policy  or  poli- 

caufe  the  "  cies,  every  fuch  policy  and  policies  of  afiurance    of  or  upon. 

^Tt'tee'of""  *'  ^"y   ^^^^   ^^P  °^  flnps,  goods  or  merchandizes,  fliall   be  ipfo 

fupplyhad  "  facio  void,  and  all   and  every  fuch  fum  or  fums  fo  figned  and 

beeninad-  <i  underwritten  in  fuch  policy  or  policies  fliall  be  forfeited,  and 

ri^fmhied  1  "  ^^^''  ^"'^  "^^y  ^*^  recovered,  one  half  to  the  ufe  of  his  majefty, 

they  offered  *'  the  Other  to  that  of  the  informer,  by  a£tion :  and  if  any  cor- 

tothe  mi-  <«  poration  or  bodies  politick,  or  perfons  a£ting  in  fuch  fociety  or 

600^000/.  "  P'^J^tnerfliip,  other  than   the  two  corporations  intended  to  be 

towards  the  "  erected  by  this  aft,  or  one  of  them,  (hall  prefume  to  lend,  or 

difcharaeof  <<  agree  to  lend,  or  adva'.ice,  by  themfelves  or  any  others  on  their 

in^cafe^they  "  behalf,  after  the  faid  twenty-fourth  day  of  June  1720,  any  m.o^ 

might  ob-  *'  ney  by  way  of  bottomry  contrary  to  this   a£t,  the   bond  or 

tain  the  <c  other  fecurity  for  the  fame  fhall  be  ip/o  facfo  void,  and.  fuch 

ter,  with  the  "  agreement  fliall  be  adjudged  to  be  an  ufurious  contract,  and  the 

parliament-  **  offenders  therein  fliall  fuffer  as  in  cafes  of  ufury :  nevertheiefs, 

ary  fanaion  f(  jj.  jg  intended  and  hereby  declared,  that  any  private  or  particu- 

fortheelta-  ,,    ,               ;-                       r          n     11    1              i-i                    ■•                     f 

biifhmcntof       ^"^^  perlon  or  perlons  Ihall  be  at  liberty  to  v.-rite  or  underwrite 

the("econn-  "  any  poHcies,  or  engage  himfclf  or  herfelf  in  any  afl!urances  of, 

ortfe'r°thJ^'^  "  ^°^*  ^^  upon  any  fliip  or  fhips,  goods  or  merchandizes,  at  fea, 

miniftry,  "  "T  going  to  fea,  or  may  lend  money  by  way  of  bottomry,  as 

who  were  at  "  fully  and  beneficially,  as  if  this  a£t  had  never  been  made,  fo  as 

aiofsfor  u  jv,g  f-^^Q  -^g  „Qj  Q^  jj^g  account  or  rific  of  a  corporation  or  body 

means  to  .  .    ,                                                                                              r                                 j 

I ../  the  civii  *    politick,  or  upon  the  account  or  riik  of  perfons  a£ting  in  a  fo-i 

lift  debt,  <<  ciety  or  partnerfliip  for  that  purpofe  as  aforefaid." 

readily  em- 
braced ;    and,   Mr.  Cr^ggs  havbg  prepared  the  leading  nierabers  of  the  Houfe  of  Commons,  Mr. 

Aiflabie. 
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Aiflabie,  on  the  4th  of  May  1720,  prefented  a  meffige  from  the  King,  recommending  the  ellabliih- 
ment  of  thefe  companies  ;  in  purfuar.ce  of  which  this  a£l  wab  pi{Ted. 

Upon  this  claufe  of  the  flatute,  a  queftion  lately  arofe  at  Guild-  Sullivan  v. 
hall.     It  was  an  ailion   brought  to  recover  a  fum  of  money  re-  F;i^'?^"v 
ceived  by  the  defendant  from  one  Brifronv  to  the  plaintiff's  ufe.'  ra(ier°i78o. 
The  plaintiff  was  an  underwriter,  and  the  defendant  was  a  broker,  I'a^k,  8. 
and  a  lofs  having  happened  upon  a  policy  tmderwritten  bv  the    ^,°  ""^"^'^^ 
plaintiff,  he  had  been  obliged  to  pay  it :  but  Bri/low,  having  agreed  maje  to  fee 
to  take  half  the  plaintiff's  rifk,  had  paid  his  moiety  of  the  lofs  into  ^^'^^  "'e 
the  hands  of  the  defendant,  to  recover  it  from  whom  this  a61:ion  """  '"^,1   "^ 

'  .     .  ,      .        two  or  three 

was  brought.     Lord  Kenpn — I  am  of  opinion  that  the   plaintiff  days  after, 
cannot  recover,  for  this  is  clearly  a  partnerfhip  within  the  ait  of  Lord  Ke- 
parliament.     If  a  fingle  name  appears  upon  the  policy,  as  in  this  "j?ed'^o'!he 
cafe,  the  infurer  fliall  never  be  allowed,  if  a  lofs  happen,  to  defeat  bar,  chat  he 
a  bona  Jide  infurance   by  faying  to  an  innocent  man,  there  was  a  '"^  ^^;e<i 
fecret  partnerfhip  between  another  and  myfelf,  and  therefore  the  jj^^  other" 
policy  is  void.     But  here,  the  plaintiff  is  himfelf  the  underwriter,  judgesofthe 
who  comes  to  enforce  the  contracl  :  it   is  a  partnerfhip  pro  hac  5^."'"^,°^ 
vice;  and  this  party  cannot  apply  to  a  court  of  juftice  to  enforce  Hench*  who 
a  contract  founded  on  a  breach  of  the  law.  '  were  unani- 

moufly  of 
the  fame  opinion  with  him.    -And  this  opinion  has  been  fince  farther  confirmed  by  a  decifion  of  the 
court  of  Common  Fleas  in  the  cafe  of  Mitchel  v.  Cockburn,  2  H.  Bl.  379',  and  of  the  court  of  Ki.ig's 
Bench  in  Booth  v.  Hodgfon,  6  Term  Rep.  ^05. 

With  refpecl  to  the  fubjecls  of  the  policy,  the  mofl:  frequent  Pari«>  9- 
are  fliips,  goods,  merchandizes,  tlie  freight  or  hire  of  fliips :  alfo, 
houfes,  warehoufes,  and  the  goods  laid   up  in  them  from  danger 
by   fire,    and    infurance    upo:i   lives.     Bottomry    and   rcfpondentia. 
may  alfo  be  the  fabje6l  of  infurance.     But  then  it  mufl  be  par- 
ticularly expreffed  in  the  policy  to  be  refpondentia  interefl ;  for  un-   ,  ,  p,   . 
der  a  general  infurance  [a)  on  goods  and  merchaudizesy  the  party  in-,  v.  j;|?,ck, 
fured  cannot  recover  money  lent  upon  bottomry.    Not  (^)  but  that  3L'.urr.i594. 
money  expended  by  the  captain  for  the  afc  of  the  faip,   and  for   '   J's  n 
which  refpondentia  intereft  is  charged,  may  be  recoveretl  under  an  (ij^Gregory 
infurance  upon  goods,  fpecie,  and  effecls,  provided  the  ufage  of  the.  v.  ChriAje, 
trade,  which  in  matters  of  infurance  is  always  of  great  weight,,    'q^^  ^' 
fanclions  it.  ,  Park,  n. 

Although  infurances  upon  the  wages  of  mariners  are  in  general,  i  Ma^^.  19. 
for  very  wife  reafons  forbidden  ;  yet  this  regulaiion  does  not  mean 
to  prevent  them  from  iixfuring  thofe  wages,  which  they  are  en- 
titled to  receive  abroad,  or  goods  which  they  have  purchafed  with 
thofe  wages  in  order  to  bring  home  ;  for  in  fuch  a  cafe,  they  are 
to  be  confidered  in  the  fiime  light  with  other  men. 

In  an  a£lion  upon  a  policy  of  infarance  upon  Fort  I\larlhorough,  Carter  v. 
otherwife  Bencorjcn^  m  the  Eajl  Indies,  for  twelve  calendar  months,  '^g^^^^* 
from  the  firft  of  October  1759,  to  the  firll  oi  Oclober  1760,  againfh   ,(,05.  and 
any  European  enemy,  for  the  benefit  of  the  governor,  it  was  doubted  i  Bi.  Rep. 
by  Lord  Mansfield,  who  tried  that  caufe,  whetlier  a  policy  againfl  593- 
the  lofs  of  Fort  Marlborough  for  tlie  benefit  of  the  governor  was. 
good,  upon  the  principle  which  does  not  allow  a  f.iilor  to  infure 
his  wages.     But  afterwards,  when  he  came  to  deliver  the  opinion 
of  the  court  upon  all  the  points  in  that  caufe,  after  mentioning 

S  f  4  this 
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this  doubt,  which  had  occurred  to  his  mind,  he  went  on  thus : 
**  But,  confidering  that  this  place,  though  called  a  fort,  was  really 
"  but  a  factory  or  fettlement  for  trade  ;  and  that  he,  though 
**  called  a  governor,  was  really  but  a  merchant ;  confidering 
"  too,  that  the  law  allows  a  captain  of  a  (hip  to  infure  goods 
**  which  he  has  on  board,  or  his  fhare  in  the  (hip,  if  he  be  a  part 
*'  owner  j  and  the  captain  of  a  privateer,  if  he  be  a  part  owner, 
**  to  infure  his  fhare ;  confidering  too,  that  the  obje£lion 
**  could  not,  upon  any  ground  of  jultice,  be  made  by  the  infurer, 
**  who  knew  him  to  be  the  governor,  at  the  time  he  took  the 
"  premium ;  and  as  with  regard  to  principles  of  publick  conve- 
*'  nience,  the  cafe  fo  feldom  happens,  (I  never  knew  one  before,) 
**  any  danger  from  the  example  is  little  to  be  apprehended,  I  did 
•*  not  think  myfelf  warranted,  upon  that  point,  to  nonfuit  the 
"  plaintiff;  efpecially  too,  as  the  objedlion  did  not  come  from  the 
**  bar.  Though  this  point  was  mentioned,  it  was  not  infilled 
**  upon  at  the  laft  trial ;  nor  has  it  been  ferioufly  argued,  upon  this 
**  motion,  as  fufficient  alone  to  vacate  the  policy  :  and  if  it  had, 
*'  we  are  all  of  opinion,  that  we  are  not  warranted  to  fay,  that  it 
**  is  void  upon  that  account." 

It  is  enabled  by  flat.  28  G.  3.  c.  56.  "  That  it  fhall  not  be  law- 
**  ful  for  any  perfon  or  perfons  to  make  or  effedl,  or  caufe  to  be 
**  made  or  effcdled,  any  policy  of  affurance  on  any  fhip  or  veffel, 
*'  or  upon  any  goods,  merchandizes,  effedls,  or  other  property 
**  whatfoever,  without  flrft  inferting  or  caufing  to  be  inferted  in 
**  fuch  policy  the  name  or  names,  or  the  ufual  ftyle  and  firm  of 
**  dealing  of  one  or  more  of  the  perfons  intcreded  in  fuch  aflur- 
**  ance,  or  without  inftead  thereof  firft  inferting  the  name  or 
*'  names,  or  the  ufual  flyle  and  firm  of  dealing  of  the  confignor 
*'  or  confignors,  confignee  or  configuees,  of  the  goods  or  property 
**  fo  to  bw  inferted,  or  the  name  or  names,  or  the  ufual  flyle  and 
**  firm  of  dealing  of  the  perfon  or  perfons  refiding  in  Great  Bri- 
*'  tain  who  fhall  receive  the  order  for  and  effe(Sl  fuch  policy,  or 
**  of  the  perfon  or  perfons  who  fhall  give  the  order  or  dire«^ion, 
**  the  agr'nt  or  agents  immediately  employed  to  negotiate  or  effedl 
**  fuch  policy."  The  ftatiite  further  declares,  that  "  every  policy 
**  made  or  underwritten  contrary  to  the  true  intent  and  mean- 
"  ing  of  this  zGty  fliall  be  null  and  void  to  all  intents  and  pur- 
«*  pofcs." 
Kewl*yv.  An  iiifurancc  generally  '^  upon  any  Jhip  or  fhips^*  expelled  from 
Ryan,  a  H.  g  particular  place  is  valid  ;  and  the  infured  has  a  right  to  cover 
Hencnman    ^ny  fhip  hc  may  think  proper,  that  falls  within  the  terms  of  it. 

V.  Gffl  y,  Id.    45    note. 

Piantamour  Nor  do  the  owners  of  goods  infured  preclude  themfelves  by 
V.  Sta^its,  (hifting  the  goods  from  one  fhip  to  another  from  recovering  an 
611.  note,     average  lofs  arifing  from  the  capture  of  the  fecond  fhip,  if  they 

a<Sled  from  nectfBty,  and  for  the  benefit  of  all  concerned. 
Rofs  V.  An  a£lion  was  brought  upon  a  policy  of  infurance  of  the  cap- 

Thwaite.^  tain's  goods  for  fix  months  certain.  The  lofs  proved  was  chiefly 
Hii  i-jG  3  for  goods  lafiied  on  deck,  and  the  captain's  clothes,  and  the  fhip's 
atf  u-iohaii.  provifions.  It  was  proved  by  an  underwriter  and  a  broker,  that 
^«'''*'-      ^  ^  none 
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none  of  thofe  things  are  within  a  general  policy  on  goods?  for  tKc 
rilk  was  greater  as  to  goods  lafhed  on  deck,  than  other  goods  :  and 
a  policy  on  goods  means  only  fuch  goods  as  are  merchantable^ 
and  a  part  of  the  cargo.  They  alfo  fwore,  that  when  goods  like 
the  prefent  are  meant  to  be  infured,  they  are  always  infured  by 
name ;  and  the  premium  is  greater. 

Lord  Mansfeld  faid,  he  thought  it  confident  with  reafon  ;  and 
underftood  the  ufagc  to  be  fo  :  therefore  he  advifed  the  plaintiff 
to  withdraw  a  juror,  the  premium  having  been  paid  into  court,  to 
which  he  confented. 

Where  the  owner  of  the  goods  infured  brought  down  his  own  Spatrw^. 
lighter^  received  the  goods  out  of  the  (hip,  and  before  they  reached  Carrutho-u 
land,  an  accident  happened,  whereby  the  goods  were   damaged,  a  Tbecafe'  * 
fpecial  jury  of  merchants,  under  the  exprefs  <iire£iion  of  Lord  turned  upon 
Chief  Juftice  Lee^  found  that  the  infurer  was  difcharged,  although  ^^p*|°°^ 
the  insurance  was  upon  goods  to  London,  and  till  the  fame  Jhould  be  fentby  the 

fafeh  landed  there.  fliip's  boat,  which  is  confidered  as  part  of  the  (hip  and  voyage. 

By  35  Gfo.  3.  c.  63.  which  repeals  all  former  duties  upon  poll-  By  §  2.  the 
cles  of  infurance,  it  is  enafted,  "  That  for  every  fkin,  or  piece  of  ^^"'^  "^J!°^- 
«*  vellum,  or  parchment,  or  fheet  of  paper,  on  which  any  infur-  aft  imotia 
**  ance  upon  any  (hip  or  (hips,  goods  or  merchandize,  or   upon  extend  to 
**  any  other  property  or  intereft  whereon  infurances  may  lawfully  |,"  "j'^g"'^" 
**  be  made,  (hall  be  engrofled,  written,  or  ftamped,  the  (lamp  infurancfs, 
**  duties  following  upon  the  fums  infured,  that  is  to  fay,  where  fromione* 
"  the  fum  to  be  infured  (hall  amount  to  100/.,  a  (lamp  duty  of    ^   *' 
**  2s.  6d.t  and  fo  progre(rively  for  every  fum  of  ico/.  infured} 
*'  and  where  the  fum  to  be  infured  (hall  not  amount  to  loo/.,  a 
*'  like  (lamp  duty  of  2J-.  6d.\  and  where  the  fum  to  be  infured 
**  (hall  exceed  100/.,  or  any  progrelTive  fums  of  100/.  each,  by 
<*  any  fradlional  part  of  100/.,  a  like  (lamp  duty  of  2/.  6d.  for 
«*  each  fra£lional  part  of  100/. ',  and  that  upon  all  and  every  in- 
**  furances  or  infurance,  where  the  premium,  or  confideration  in 
<*  the  nature  of  a  premium,  aclually  and  bond  fide  paid,  given,  or 
*<  contra£led  for,  (hall  not  exceed  the  rate  of  ioj.,  there  (hall  be 
"  paid  the  following  duties  \  that  is  to  fay,  where  the  fum  fo  to  be 
«  infured  (hall  amount  to  100/.  a  (lamp  duty  of  \s.  ^d.  and   fo 
'*  progrelTively  for  every  fum  of  100/.  fo  infured  ;  and  where  the 
**  fum  fo  to  be  infured  (hall  not  amount  to  100/.,  a  like  (lamp 
"  duty  of  I  J.  3  d.\  and  where  the  fum  io  to  be  infured  (hall  ex- 
**  ceed   100/.,  or  any  progrelhve   fums  of   100/.   each,  by   any 
"  fra£lional  part  of  100/.,  a  like  (lamp  duty  of   i  s.  id.  for  fuch 
*»  fractional  part  of   100/.,  which  feveral  fums  (hall  be  payable 
**  and  paid  by  the  a(rured  in  fuch  infurances  refpe<Slively." 

**  Provided,  that  upon  every  fuch  infurance,  where  the  pre-  §4. 
«*  mium  or  confideration  in  the  nature  of  a  premium,  adlually  and 
**  bona  fide  paid,  given,  or  contra£led  for,  (hall  not  exceed  the 
**  rate  of  \os.  per  centum  on  the  fum  infured,  it  (hall  be  lawful 
«<  vt'here  the  fum  infured  (liall  amount  to  200  /.  or  upwards,  to 
"  ufe  (lamps  of  2s.  6d.  for  every  200/.  of  the  fum  infured,  in- 
**  (lead  of  (lamps  of  i  /.  3  d.  for  every  1 00  /.  cf  the  like  fum 
"  infured." 

<«  Every 
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§  IT,  *'  Every  contract  or  agreement  which  fliall  be  made  or  entered 

-  <*  into  for  any  infurance,  in  refpe£l  whereof  any  duty  is  by  this 
"  z€i  made  payable,  fliall  be  engrofled,  printed,  or  written,  and 
**  (hall  be, deemed  and  called  a  policy  of  infuratice  •■,  and  the  pre- 
**  mium,  or  confideration  in  the  nature  of  a  premium,  paid,  civ^n» 
*'  or  contra£led  for,  upon  fuch  infurance,  and  the  particular  rifk 
*'  or  adventure  infured  againft,  together  with  the  names  of  the 
«'  fubfcribers  and  underwriters,  and  fums  infured,  fhall  be  re- 
*'  fpeclively  exprefled  or  fpecified  in  or  upon  fuch  policy,  and  in 
<'  default  thereof  every  fuch  infurance  fhall  be  null  and  void  to 
<*  all  intents  and  purpofes  whatever." 
§  12,  "  And  no  policy  of  infurance  upon  any  (hip,  or  upon  any  (hare 

<*  or  intereft  therein,  fhall  be  made  for  any  certain  term  longer 
**  than  twelve  calendar  months  ;  and  every  policy  which  {hall  be 
**  made  for  any  longer  term  fhall  be  null  and  void  to  all  intents 
«<  and  purpofes." 

The  loth  fe6lion  provides  for  an  allowance  to  be  made  under 
certain  circumftances  by  the  commiffioners,  vi'here  the  fums  in- 
fured on  homeward  voyages  fhall  exceed  the  intereft  of  the 
allured. 

The  13th  fe^llon  provides,  that  nothing  contained  in  the  a£l 
fliall  prohibit  the  making  of  any  alteration  which  may  lawfully  be 
made  in  the  terms  or  conditions  of  any  policy  of  infurance,  duly 
flamped  as  aforefaid,  after  the  fame  fliall  have  been  underwritten, 
or  to  require  any  additional  fl:amp  duty  by  reafon  of  fuch  altera- 
tion, fo  that  fuch  alteration  be  made  before  notice  of  the  deter- 
mination of  the  rifk  originally  infured,  and  the  premium  or  con- 
fideration originally  paid  or  contracted  for  fliall  exceed  the  rate  of 
JOS.  per  cent,  on  the  fum  infured,  and  fo  that  the  thing  infured 
fhall  remain  the  property  of  the  fame  perfon  or  perfons,  and  fo  that 
fuch  alteration  fliall  not  prolong  the  term  infured  beyond  the 
period  allowed  by  §  12.  of  this  a£l,  and  fo  tliat  no  additional  or 
further  fum  fliall  be  infured  by  reafon  or  means  of  fuch 
alteration. 
^15.  A  penalty  of  500  /.  is  impofed  both  upon  the  perfons  procuring, 

and  the  brokers  effe£ling  infurances  on  policies  not  duly  (lamped  ; 
^  16.  and  the  latter  can  neither  demand  their  brokerage,  nor  the  money 

§17.  expended  for  premiums;  and  every  underwriter  fubfcribing  fuch 

illegal  policy,  is  liable  to  a  like  penalty  of  500/. 
Anon.  Skin.        A  policy  of  infurance  fliall  be  conflrued  to  run  until  the  fliip 
^■^3-  fhall  have  ended, -and  be  difcharged  of  her  voyage  ;  for  arrival  at 

the  port,  to  which  flie  was  bound,  is  not  a  dlfcharge  till  fie  is  un- 
loaded:   and    it  was  fo   adjudged  by    the    whole    court,  upon  a 
demurrer. 
Lockyerv.         But  although  this  confl:ru6lion  may  be  perfe£lly  right,  where 
S^^^'p       the  policy  is  general  from  ^.  to  B.^  yet  if  it  contain  the  words 
352.  "^  ufually  inferred  "  and  till  thej/jipjhall  have  moored  at  anchor  twenty- 

**  four  hours  in  good  fafety"  the  underwriter  is  not  liable  for  any 
lofs,  arifuig  from  feizure  after  flie  has  been  tv/cnty-four  hours  in 
port ;  though  fuch  feizure  was  in  confequence  of  an  atft  of  barratry 
of  the  mafter  during  the  z'oyge^  for,  if  it  were  extendetl  beyond  the 

time 
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time  limited  in  the  policy,  it  would  be  impofTible  to  lay  down  any 
fixed  rule,  and  all  would  be  uncertainty  and  confufion. 

In  an  a£lion  upon  a  policy  of  infurance  by  the  defendant  at  Lethulier's 
London,  infuring  a  fhip  from  thence  to  the  Eajl  Indies,  warranted  ^aie,  zSalk. 
to  depart  with  convoy,  the  declaration  {hewed,  that  the  {hip  went 
from  London  to  the  Downs,  and  from  thence  with  convoy,  and  was 
lofl.  After  a  frivolous  plea  and  demurrer,  the  cafe  {food  upon 
the  declaration,  and  it  was  objected,  that  there  was  a  departure 
without  convoy.  But  by  the  court,  the  claufe  **  warranted 
**  to  depart  with  convoy,"  muft  be  conflrued  according  to 
the  ufage  among  merchants,  that  is,  from  fuch  place  where  con- 
voys are  to  be  had,  as  the  Downs. 

Cafe  upon  a  policy  of  infurance,  which  was  to  infure  the  Bond  t. 
William  galley  in  a  voyage  from  Bremen  to  the  port  of  London,  Gonfalcs, 
warranted  to  depart  with  convoy.  ihe  cale  was,  the  galley  let 
fail  from  Bremen^  under  cojivoy  of  a  Dutch  man  of  war  to  the  Elbe, 
where  they  were  joined  by  two  other  Dutch  men  of  war,  and 
feveral  Dutch  and  EngHfJj  merchant  {hips,  whence  they  failed  to 
the  Texet,  where  they  found  a  fquadron  of  EngliJJj  men  of  war 
and  an  admiral.  After  a  flay  of  nine  weeks,  they  fet  fail  from 
the  Texel ;  the  galley  was  feparated  in  a  florm,  taken  by  a  French 
privateer,  and  retaken  by  a  Dutch  privateer,  and  paid  eighty 
pounds  falvage.  It  was  ruled  by  Holt,  Chief  Juftice,  that  the  voyage 
ought  to  be  according  to  ufage,  and  that  their  going  to  the  Elbe, 
though  out  of  the  way,  was  no  deviation  ;  for  till  after  the  year 
1703,  (prior  to  which  time  this  policy  was  made,)  there  was  no 
convoy  for  fhips  dire£lly  from  Bremen  to  Lo?idon.  Verdi£l  for 
the  plaintiff. 

The  ftiip  Succefs  was  infured  *'  at  and  from  Leghorn  to  the  port  Wapksv. 
*'  of  l^oviAon,  and  till  there  moored  twenty-four  hours  in  good  fafety."  ^^mes, 
She  arrived  the  8th  of  July  at  Fre/lj  Wharf  and  moored,  but  was  '      ^' 

the  fame  day  ferved  with  an  order  to  go  back  to  the  -Hope  to  per- 
form a  fourteen  days  quarantine.  The  men  upon  this  deferted 
her,  and  on  the  12th  of  the  month  the  captain  applied  to  be  ex- 
cufed  going  back,  which  petition  Vv^as  adjourned  to  the  twenty- 
eighth,  when  the  regency  ordered  her  back ;  and  on  the  thirtieth, 
(he  went  back,  performed  tlie  quarantine,  and  then  fent  up  for 
orders  to  air  the  goods  ;  but  before  flie  returned,  the  {hip  was 
burnt  on  the  twenty-third  of  Augufl.  The  quellion  was,  therefore, 
whether  the  infurer  was  liable  ?  Lord  Chief  Juftice  Lee  ruled, 
that  though  the  fliip  vi'as  fo  long  at  her  moorings,  yet  {he  could 
not  be  faid  to  be  there  in  goodfafety,  which  muft  mean  the  oppor- 
tunity of  unloading  and  difcharging  ;  whereas  Iiere  flie  was  arreited 
within  the  twenty-four  hours,  and  the  hands  having  deferted,  and 
the  regency  taken  time  to  confider  the  petition,  there  was  no 
default  in  the  mafter  or  owners  :  and  it  was  proved  that  till  the 
fourteen  days  were  expired,  no  application  could  be  made  to  air 
the  goods  ;  whereupon  the  jury  found  for  the  plaintilf. 

In  an  infurance  uponyrtv^Zv,  if  an  accident  happens  to  the  fliip 
before  any  goods  are  put  on  board,  which  prevents  her  from 
failing,  the  infured  upon  the  policy  cannot  recover  the  freight 

which 
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which  he  would  have  earned,  if  fhe  had  failed.     The  clrcum- 
ftances  of  the  cafe  were  thefe  : 

The  plaintiff  infured  onjhip  and  freight,  at  and  from  Jamaica  to 
Brijlol.  A  cargo  was  ready  to  put  on  board  ;  but  the  Ihip  being 
careening,  in  order  for  the  voyage,  a  fudden  temped  arofe,  and  (he 
and  many  others  were  loll.  The  rigging  and  parts  of  her  were 
recovered  and  fold,  and  the  defendant  paid  into  court,  as  much  as, 
upon  an  average,  he  was  liable  to  for  the  lofs  of  the  fhip  :  but  the 
plaintiff  infilled  to  be  allowed  fjx  hundred  pounds  for  the  freight 
the  (hip  ivoitld  have  earned  in  the  voyage,  if  the  accident  had  not 
happened.  But  as  the  goods  were  not  aclually  on  board,  fo  as  ta, 
make  the  plaintiff's  right  to  freight  commence  ;  Lord  Chief  Juftice 
Lee  held,  he  could  not  be  allowed  It,  and  he  was  nonfuited. 

But  if  the  policy  be  a  valued  policy,  and  part  of  the  cargo  on 
board  when  fuch  accident  happens,  the  reft  beitig  ready  to  bejhipped, 
the  infured  may  recover  to  the  whole  amount.  This  was  fo  de- 
cided in  an  a£lion  brought  by  the  affured  on  a  policy  on  freight 
valued  at  1500/.  In  fail  only  500/.  worth  of  freight  was  on 
board  when  the  (hip  was  driven  from  her  moorings  and  loft  :  but 
goods  to  the  amount  of  the  reft  of  the  freight  were  ready  to  be 
fhipped,  and  were  lying  on  the  quay  for  that  purpofe  at  the  time. 
Lord  KenyoHy  before  whom  the  caufe  was  tried,  told  the  jury,  that 
the  queftion  for  their  confideration  was,  whether  this  was  a  mere 
colourable  infurance  and  a  gaming  policy,  or  whether  it  was  a 
bond  fide  tranfa£lion ;  if  the  latter,  the  infured  was  entitled  to  re- 
cover for  the  whole  value  in  the  policy.  The  jury  found  the 
whole  fum.  The  defendant's  counfel  obtained  a  rule  for  a  new 
trial,  which  he  afterwards  abandoned,  the  court  being  ftrongly  of 
opinion  againft  him. 

So  alfo,  in  an  open  policy  on  freight,  at  and  from  London  and 
Teneriffe  to  any  of  the  Weft  India  ifes,  {Jamaica  excepted,)  the 
underwriters  were  held  liable  to  pay  the  infurance,  though  the 
Ihip  failed  from  London  in  ballaft,  and  was  captured  before  her 
arrival  at  Teneriffe^  where  the  cargo  was  to  be  put  on  board.  But 
as  the  (hip  was  under  a  charter-party  to  depart  out  of  the  river 
Thames,  and  proceed  to  Teneriffe,  and  there  to  load  and  receive  on 
hoard  from  the  freighters  500  pipes  of  wine,  to  deliver  in  the  Weft 
Indies,  y^r  the  freight  of  ivhich  500  pipes,  the  freighters  covenanted  to 
pay  35  J.  per  pipe  ;  the  court  held,  that  the  inftant  the  fliip  departed 
from  the  Thames,  the  contracft  for  freight  had  its  inception,  and 
the  plaintiff  was  entitled  to  recover. 

On  an  infurance  from  London  to  Gibraltar,  warranted  to  depart 
with  convoy ;  it  appeared  there  was  a  convoy  appointed  for  that 
trade  at  Spithead,  and  the  (hip  Ranger,  having  tried  for  convoy  in 
the  Downs,  proceeded  for  Spithead,  and  was  taken  in  her  way 
thither.  The  infurers  refifted  the  demand  of  Indemnity,  alleging, 
that  as  there  was  a  French  war,  the  fhip  (hould  not  have  ventured 
through  the  Channel,  but  have  waited  for  occafional  convoy.  Lord 
Chief  Juftice  Lee,  however,  was  of  opinion,  that  the  (hip  was  to 
be  confidered  as  under  the  defendant's  infurance  to  a  place  of 
general  rendezvous,  according  to  the  interpretation  of  the  words, 

warranted 


warranted  to  depart  with  cottvow  Salk.  443.  445. ;  and  if  the  parties 
meant  to  vary  the  infurance  from  what  is  commonly  underdood, 
they  (hould  have  ftated  it.  Two  fpecial  juries  of  merchants  found 
their  verdicts  agreeably  to  that  direction. 

A  bill  was  filed  in  the  court  of  Chancery,  which  ftated,  that  the  Motteuxand 
(hip  Eyles,  late  in  the  Eaji  India  Company's  fervice,  was,  in  the  q^"*  V^^ 
year  1732,  at  Bengal^  at  which  time  the  owner  employed  /.  H.  com'p.  of 
to  infure  the  {hip  in  the  London  Aflurance  Office  for  five  hundred  Lond.Aflur. 
pounds.  The  adventure  thereon  was  to  commence  from  her  ^  ^''''*  545* 
arrival  at  Fort  Saint  George,  and  thence  to  continue  till  the  faid 
(hip  fhould  arrive  at  London^  and  that  it  fliould  be  lawful  for  the 
faid  (hip,  in  the  faid  voyage,  to  ilay  at  any  ports  or  places  without 
prejudice,  and  the  (hip  was,  and  fhould  be  rated  at  tntereji  or  no 
interejl^  without  farther  account ;  in  confideration  whereof,  /.  H. 
paid  fifteen  pounds  premium.  The  Eyles  came  to  Eort  St.  George 
in  February  1733,  in  her  way  to  E;:gland ;  but  being  leaky,  and  in 
a  very  bad  condition,  UDon  the  unanimous  advice  of  the  governor, 
council,  commanders  of  {hips,  &c.y  {he  failed  to  Bengal  to  be 
refitted,  and  after  being  fheathed,  in  her  return  upon  her  home- 
ward-bound voyage,  fhe  (truck  upon  the  Engilee  fands  and  was 
loft.  Evidence  was  read  on  the  part  of  the  plaintiffs  to  prove, 
that  Bengal  was  the  moft  proper  place  to  refit,  and  that  (he  went 
thither  for  that  reafon  ;  that  this  was  a  voyage  of  neceflity,  and 
not  a  trading  voyage,  for  {he  took  nothing  on  board,  but  v/ater, 
provifion,  andballaft.  Lord  Chanceliour  Hardivicke. — As  to  the 
queftion,  whether  there  has  been  a  breach,  or,  in  other  terms,  a 
lofs,  within  the  meaning  of  this  policy,  the  general  principles  laid 
down  by  the  plaintiff's  counfel  are  right,  that  ftrefs  of  weather, 
and  the  danger  of  proceeding  on  a  voyage,  when  a  fhip  is  in  a 
decayed  condition,  are  to  be  confidered.  In  fuch  a  cafe,  if  fhe 
went  to  the  neareft  place,  I  (hould  confider  it  equally  the  fame  as 
if  {he  had  been  repaired  at  the  very  place  from  which  the  voyage 
was  to  commence,  according  to  the  terms  of  the  policy,  and  no 
deviation.  It  is  a  very  material  circumftance,  that  the  governor 
ordered  the  lading  to  be  taken  out,  to  fhew  the  neceflity  of  the 
(hip's  being  repaired,  but  there  is  not  a  fyllable  of  proof  why  {he 
might  not  have  been  equally  well  repaired  at  Fort  Saint  George. 
There  is  one  part  of  this  cafe  which  diftinguifhes  it  from  all 
others  whatever,  and  that  is,  as  to  the  certain  time  the  voyage  was 
to  commence.  The  fa6t  is,  the  fhip  was  loft  in  July  1733,  three 
weeks  before  the  time  of  making  this  policy,  fo  that  clearly  the 
(hip  was  not  at  Fort  Saint  George  at  the  time  the  agreement  was 
made;  and  therefore  it  is  a  material  queftion,  whether  it  comes 
within  the  agreement.  His  Lordfhip  directed  an  ilTue  to  try, 
whether  the  lofs  in  July  1733  ^^^  ^  ^°^^  during  the  voyage,  and 
according  to  the  adventure  agreed  upon ;  which  ifTue  was  after- 
wards found  for  the  plaintiffs  upon  a  trial  in  the  Common 
Pleas. 

In  an  action  upon  a  policy  of  infurance,  before  Lord  Chief  1  Atk  54!, 
Juftice  Hardiviche,  it  has  been  held,  that  the  words  "  at  and  from 
^  Bengal  to  Englatidt*  meant  the firfi  arrival  iX  Bengal  \  and  it  was 
^  agreed. 
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agreed,  that  when  fuch  words  are  ufed  in  ^o\\c\ts,  Jirji  arrival  li 
always  implied  and  underllood. 

It  has  likewifc  been  held,  that  when  a  (hip  is  infured  at  and 
from  a  place,  and  it  arrives  at  that  place,  as  long  as  the  Ihip  is  pre- 
paring for  the  voyage  upon  which  it  is  infured,  the  infurer  is 
liable  :  but  if  all  thoughts  of  the  voyage  be  laid  afide,  and  the  fliip 
lie  there  five,  fix,  or  feven  years,  with  the  owner's  privity,  it  (hall 
never  be  faid  the  infurer  is  liable  ;  for  it  would  be  to  fubje<Sl  him 
to  the  whim  and  caprice  of  the  owner. 

This  was  an  action  on  a  policy  of  infurance  on  a  fliip,  at  and 
from  Jamaica  to  Loudon.  The  fliip  had  alfo  been  infured  from 
London  to  Jamaica  generally,  and  was  loll  in  coafting  the  ifland, 
after  flie  had  touched  for  fome  days  at  one  port  there,  but  before 
fhe  had  delivered  all  her  outward-bound  cargo  at  the  other  ports 
of  the  ifland.  This  was  an  acSlion  on  the  homeward  policy  ;  and 
in  order  to  fliew  when  the  homeward-bound  rillc  commenced,  it 
was  neceflary  to  fliew  at  what  time  the  outward-bound  rifle  deter- 
mined ;  and  the  jury,  which  was  fpecial,  after  an  examination  of 
merchants  as  to  the  cuflom,  by  their  verdi6t,  decided,  that  the 
outward  rifle  ended,  when  the  fhip  had  moored  in  any  port  of  the 
ifland,  and  did  not  continue  till  flie  came  to  the  lalt  port  of 
delivery. 

In  the  Trinity  term  following,  a  motion  was  made  for  a  new 
trial,  but  it  was  refufed  ;  becaufe  it  had  been  thoroughly  tried,  and 
no  new  light  could  be  thrown  upon  it,  although  Lord  Mansjield 
faid,  the  inclination  of  his  opinion  at  the  trial  w^as  the  contrary 
way.  Mr.  Juftice  Wilmot  thought,  the  conftrudlion  put  upon  the 
policy  by  the  jury  was  the  right  one. 

In  a  fimilar  cafe.  Lord  Mansjield  laid  down  the  fame  dodlrine 
to  the  jury,  namely,  that  the  outward  rifk  upon  the  Jljip  ended 
twenty-four  hours  after  its  arrival  in  the  fivft  port  of  the  ifland,  to 
which  it  was  deftined  :  but  that  the  outv/ard  policy  upon  goods  con- 
tinued till  they  were  landed. 

The  doctrine  flated  in  the  two  laft  cafes  has  been  confirmed  in 
a  late  decifion.  It  was  an  adlion  on  a  policy  of  aflurance  of  the 
Jlnp  Pallifer^  and  on  goods  on  board  thereof,  on  a  voyage  at  and 
from  Georgia  to  'Jamaica.  The  fhip  arrived  at  Moniego  Bay.,  and 
moored  at  anchor,  and  there  alfo  the  plaintifl^'s  agent  fold  and 
delivered  the  greateft  part  of  the  cargo  to  MefTrs.  Adams  and 
Hattsji,  merchants  there.  The  captain  then  entered  into  a  charier- 
party  with  Adams  and  Hatton  to  proceed  from  thence  to  Saint 
Anne's^  and  there  to  take  in  a  cargo  for  London.  After  unloading 
the  greatefl:  part  of  the  cargo  at  Montego  Bay^  and  remaining  there 
a  month,  it  was  verbally  agreed,  that  the  remainder  of  the  cargo, 
which  was  lumber,  fliould  be  carried  asballaft  to  Saint  Anne's,  and 
accordingly  the  veflel,  after  taking  in  fome  fuftick,  proceeded  to- 
wards Saitit  Anne'sy  but  was  wrecked  in  her  pafl^age.  For  the 
plaintiff  it  was  infifted,  that  in  fuch  an  infurance,  the  fliip  might 
go  from  port  to  port ;  and  that,  in  all  events,  the  goods  were  pro- 
tected by  the  policy  till  they  were  all  difcharged  and  fafely  landed. 
Lord  Kenpn  was  dearly  of  opinion,  and  that  opinion  was  con- 
firmed 


firmed  by  a  fpecial  jury,  to  v/hom  he  particularly  referred  on  this 
occafion,  that  the  riik'on  the  fiiip  ceafed,  after  {he  had  been  moored 
at  anchor  twenty-four  hours  in  the  firft  port  of  the  ifland  for  the 
purpofe  of  unloading  ;  and  the  fadts  difclofed  in  this  cafe  having 
manifefled  that  Montego  Bay  was  alfo  the  original  deftination  of 
the  cargo,  and  that  its  not  being  wholly  delivered  there,  was  only 
prevented  by  a  new  agreement,  the  goods  could  not  be  recovered 
under  this  policy.  A  fhip  infured  to  Jamaica  generally  cannot  be 
permitted  to  go  round  the  whole  ifland,  from  port  to  port,  for  the 
purpofe  of  unloading  her  cargo,  efpecially  where,  as  in  this  caf?, 
the  owner  of  the  {hip  and  goods  is  the  fame  perfon.  The  plaintiff 
was  nonfuited. 

In  conflruing  policies,  thcjlrtcitimjus,  ox  apex  juris  is  not  to  be 
the  rule,  but  a  liberal  conftruclion  is  to  be  adopted,  and  the  ufage 
of  trade  called  in  to  explain  any  doubts. 

Thus,  in  an  alTurance  of  goods  from  Malaga  to  Gibraltar^  and  TIerney  ▼. 
from  thence  to  England  or  Holland,  the  parties  having  agreed  that  E^hering- 
the  goods  might  be  unloaded  at  Gibraltat-y  and  re{hipped  in  one  or  Lee',  c.T.^ 
more  Britijlj  fliip  or  {hips,  and  it  appearing  in  evidence  that  there  5th  March 
was  no  Briti/lj  fhip  at  Gibraltar^  but  the  goods  had  been  unloaded   ^743- 
and  put  into  z  ftorejinp,  (which  was  always  confidered  as  a  ware-       ""'  ^"^  * 
houfe)   the  infurers  were  held  to  be  liable  for  the  lofs  of  thefe 
goods  in  the  {lore  fliip. 

A  fliip  was  infured  from  London  to  any  place  beyond  the  Cape  Pell  v.  Go- 
of  Good  Hope.     The   {hip   arrived   in   the   river   Canton  in   China,  vernor  and 
where,  in  order  to  be  heeled  and  relitted,  the  fails,  &c.  were  taken  the"ifoyJi° 
out,  and  lodged  in  a  hank  f aid,   on  an  i{land  in  the  river,   (which  Exchange 
was  proved  to  be  ufualznd  bene{icial  to  all  concerned).   The  under-  -^'["'■ance, 
writer  was  held  liable  for  the  lofs  of  the  fails  by  fire,  while  in  this  BmueVvt^' 
bankfaul.     For  the  infurer,  at  the  time  of  underwriting,  has  under  Whicmore, 
his  confideration  the  nature  of  the  voyage,   and  the  ufual  manner  4Term 
of  doing  it.     What  is-  ufually  done  by  fuch  a  fhip,  with  fuch  a  car-  5.  p'. 
go^  in  fuch  a  voyage,  is  underftood  to  be  referred  to  by  every  poli- 
cy.    If  a  {hip  be  driven  a  mile  on  fhore  by  a  hurricane,  or  be  burnt 
in  a  dry  dock,  while  repairing,  the  infurer  is  liable. 

The  goods  on  board  the  {hips,  the  Hope  and  the  Anne^  were  in-  Nobler. 
fured  at  and  from  Dartmouth  to  W.aierford^  and  from  thence  to  Kennoway,. 
the  port  or  ports  of  difcharge,  on  the  coaft  of  Labrador^  with  leave        "  ■  5  ^' 
to   touch   at  Netvfcundland,   till  the  goods  JJjculd  be  fafely  difcharged 
and  landed.     From  fhe  time  of  their  arrival,  the  crew  were  chiefly 
employed  in  fifhing,  and  took  out  their  cargo  only  at  leifure  tim.es, 
(which  was  fully  proved  to  be  the  ufage,)  and  the  {liips  were  talxn 
by  a  privateer,  before  they  were  unleaded.     The  court  held,  that 
the  infurers  were  liable  j  for  that  according  to  the  ufage  there  was 
no  delay. 

With  refpe£t  to  Eajt  India  voyages,  the  ufage  of  trade  has  been 
more  notorious  than  in  any  other,  the  queftion  having  more  fre- 
quently occurred. 

The  charter-parties  of  the  India  Company  give  leave  to  prolong 
the  fliip's  flay  in  India  for  a  year,  and  it  is  common,  by  a  new 

agreement, 
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agreement,  to  detain  her  a  year  longer.     The  words  of  the  poller 
too  are  very  general,  without  limitation  of  time  or  place. 

Thefe  charter-parties  are  fo  notorious,   and   the  courfe  of  the 
trade  is  fo  well  known,  that  the  underwriter  is  always  liable  for 
any  intermediate  voyage,  upon  which  the  (hip  may  be  fent,  while 
in  liidiay  though  not  exprefsly  mentioned  in  the  policy. 
Salvador  V.        Thus,  where  the  infurance  was  "  at  and  from  Bengal  to  zny 
Hopkins,       u  ports  or  places  whatfoever,  in  the  Eajf  Indies ^  China^  Perfioy  or 
3  iur.1707.  ^^  elfe  where  beyond  the  Cape  of  Good  Hope^  forwards  and  back- 
"  wards,  and  during  her  (lay  at  each  place,  until  her  arrival  in 
**  London,  &c."  and  the  captain,  when  in  Bengal^  entered  into  a  new 
agreement  for  prolonging  the  fhip's  ftay,  and  went  feveral  inter- 
mediate or  country  voyages,  in  the  laft  of  which  fhe  was  loft  ;  the 
infurers  were  held  liable. 
Gregory  v.         In  an  aflurance  "  from  London  to  Madras  and  Chinay  with  H- 
chriftie,       «  berty  to  touch,  ftay,  and  trade  at  any  ports  or  places  whatfoever/* 
alceo.  5.    ^^^  fa£ls  were;  that  when  the  (hip  arrived  at  Madras,  flie  was 
Park,  45.      too  late  to  go  to  China  that  year,  upon  which  (he  was  fent  by  the 
council  to  Bengal  to  fetch  rice,  which  voyage  (he  performed  once, 
but  in  the  fecond  attempt  (he  was  loft.     The  infurers  are  anfwer- 
able  on  account  of  the  ufage. 
F»rquhar-  In  an  infurancc  on  a  (hip  **  at  and  from  London  to  Bengal,  be- 

'°"  R  R.""'  "  g^""'"S  ^^^  ""'^  upon  the  (hip  at  London,  and  fo  to  continue  till 
Hii.  2iGz-  "  ^'^^  arrival  of  the  faid  (hip  at  Madras  and  Bengal,  with  liberty  to 
Park,  50.      <*  touch  and  Jlay  at  any  port  or  place  in  this  voyage  "  the  under- 
writers were  held  to  be  anfwerable  for  a  lofs,  which  happened  in 
an  intermediate  voyage  from  Madras  to  Vifagipatnam  for  rice,  by 
order  of  the  council. 

However,  the  parties  may,  by  their  own  agreement,  prevent 
fuch  latitude  of  conftrudiion. 

Nor  need  this  be  done  by  eyprefs  words  of  exclufion;  but  if 
from  the  terms  tfed,  it  can  be  colle£led  that  the  parties  meant  fo, 
that  conftru£tion  (hall  prevail. 
Larabre  r.         Thus,  where  the  general  words  were  reftrained  by  the  expref- 
WiUon,         (ions,  *'  in  the  outward,  or  homeiuard  bound  voyage  "  and  "  in  this 
<»*s-2  4-  «  voyage;"    the    court  held  that   the  policy  only  meant  places 
in  the  ufual  courfe  of  the   voyage    **  to  and  from  the  places 
**  named." 
Fletcher  V.         When  a  man  infures  one  fpecies  of  property,  he  cannot  recover 
Poole,  Sic-    damage,  occalioned  by  the  lofs  of  a  fpecies  of  property  different 
Eaiter,i769,  from  that  named  in  the  policy.     Thus,  under  a  policy  upon  the 
before  Lord  fJjip,  OX  Upon  the  goods,  the   infured  cannot  ^recover  extraordinary 
Cuiidhtit  ^^  i^^ges  paid  to  the  feamen,  or  provfions  expended,  during  a  deten- 
Park,  5  \l     tioa  to  repair,  or  a  detention  by  an  embargo. 

Robertfon  v.  Ewer,  1  Term  Rep.  127. 

Baiiiie  y.  Nor  is  the  underwriter  on  goods  liable  for  the  freight  paid  by  the 

liane'' BR  ^^'^"^'^  ^^  ^^^  goods  to  the  proprictois  of  the  fliip,  where  the  goods 

Hii.25G.  3.  were  partially  loft. 

Eden  V.  Neither  is  an  underwriter  upon  fhip  and  goods  liable  for  the 

^\S:-  ch^'rgc  of  demurrage. 

i7$s.  Nor 
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Nor  in  an  infurance  upon  a  Qreenland  ftiip,  is  the  underwriter  Ho/kins  v. 
in  a  policy  on  theJJnp^  tackle,  and  furniture,  &c.  liable  for  the  lines  p"R^''^''i* 
nnd  tackle  employed  in  the  filhery  in  thofe  feas.  2"  Geo. ,/ 

But  provifions  fent  out  in  a  Ihip  for  the  ufe  of  the  crew,  are  pro-  Brough  v. 

tedled  by  a  policy  on  the  (hip  and  furniture,  „    Whitmore, 

'*'"'-'•'  4  ieimRep.  206. 

In  the  conftruflion  of  policies,  the  lofs  muft  be  a  direEi  and  im- 
mediate  confequence  of  the  peril  infured,  and  not  a  remote  one,  in 
order  to  entitle  the  infured  to  recover. 

Thus,  in  an  a£lion  upon  a  policy  to  recover  the  value  of  fome  Jones  t. 
negroes,  who  periftied  by  mutiny,  which  was  one  of  the  rilks  in-  '^^^  ^'' 
fured  againfl: ;  it  was  held,  that  the  underwriters  were  liable  for  all  Tr'.'vac.* 
thofe  who  were  killed  in  the  mutiny,  or  who  died  of  their  wounds  :   1785. 
that  all  thofe  who  died  of  the  bruifes  which  they  received  in  the  'Term  Rep. 
mutiny,  though  accompanied  with  other  caufes,  were  to  be  paid  Seeastoin- 
for  by  the  underwriters.     But  they  were  not  liable  for  thofe  who  furanceupon 
had  fwallowed  fait  water,  and  died  in  confequence  thereof,  or  who  ^''g™°s>  ^^af* 
leaped  into  the  fea,  and  hung  upon  the  fides  of  the  ihip,  without  0.^80^  §  10, 
being  otherwife  bruifed,  or  who  died  of  chagrin  •,  all  thefe  having  continued  by 
been  loft  by  too  remote  a  confequence.  ^5    -S* 

In  the  conftruclion  of  a  policy  upon  time,  the  fame  liberality 
prevails  as  in  other  cafes ;  and  an  attention  to  the  meaning  of  the 
contracting  parties  has  always  been  paid.     Hence,  in  an  infurance  Syers  v. 
at   and  from  Liverpool  to  Antigua,   luith  liberty  to  cruife  fix  lueeks  ;  ^^^^^* 
it  was  held,  that  this  meant  a  conne£led  portion  of  time,  and  not     ""^' 
a  defuitory  cruifing  for  fix  weeks  at  any  time. 

With  refpe£t  to  perils  of  the  fea,  it  is  to  be  obferved,  that  every  i  Show.323. 
accident,  happening  by  the  violence  of  wind  or  waves,  by  thunder  ^o""s>  ' 
and  lightning,  by  driving  againft  rocks,  or  by  the  ftrandingof  the 
{hip,  may  be  confidered  as  a  peril  of  the  fea  j  and  for  fuch  lofTes 
the  underwriter  is  anfwerable. 

But  a  (hip  driven  on  an  enemy's  coaft  by  the  wind,  and  there  Greene  v. 
captured,  Ihall  be  faid  to  be  loft  by  capture,  and  not  by  perils  of  p''"/''^' 
the  fea. 

An  action  was  brought  to  recover  the  value  of  certain  flaves  Gregfon  v. 
infured  by  the  policy.     The  fa£ls  were,  that  the  captain  miffed  ^''^"V-  „ 
the  illand  for  v/hich  he  was  bound,   and  the  water  running  fhort,  f^  Geo.  3".* 
fome  of  the  flaves  were  thrown  overboard,  to  preferve  the  reft;  Paik,  62. 
and  the  declaration  ftated  the  lofs  to  have  happened  by  perils  of 
the  fea.     But  it  was  held,  that  the  mifake  of  the  captain  could  not 
be  called  a  peril  of  the  fea. 

A  (hip,  which  is  never  heard  of,  after  her  departure,  fhall  be 
prefumed  to  have  periftied  at  fea. 

This  was  held  in  an  a£lion  on  a  policy  upon  the  fliip  from  North  Green  v. 
Carolina  to  London,  and  the  lofs  was  ftated  to  be  by  finking  at  fea;   B'^^"'"> 
the  evidence  to  fupport  this  averment  was,  that  after  failing  from 
port  ftie  had  never  been  heard  of. 

The  fame  was  held  in  a  cafe,  where  a  fhip  h^d  been  captured  »w^'.  y. 
and  ranfomed  at  fea,  but  was  never  afterwards  heard  of,  and  never  "^Z^'*  ^''5' 

.  •  att  .  Mich. 

arrived  at  her  port  of  dcftination.  ^  5 Geo.  3.  latk, 63. 

Vol.  IV.  Tt  In 
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fiiik,  64.  In  JSngfttrtJ  no  time  is  fixed,  within  which  payment  of  a  lofs 

may  be  demanded  I'rom  the  underwriter,  in  cafe  the  (hip  is  not 
heard  of.  A  practice,  however,  prevails  among  merchants,  that 
a  (hip  fliall  be  deemed  loil,  if  not  heard  of  within  fix  months  after 
her  departure  for  any  part  of  Europe^  or  within  twelve,  if  for  a 
place  at  a  greater  diflance. 
a  Burr.  694.  As  to  lofl'es  by  capture,  the  rule  is,  that  as  between  the  infurer 
ift  point  in    j^j.(j  jj,g  infurcd,  the  ftiip  is  to  be  confidered  as  loft  by  the  capture, 

Golsv.  Wj-     ,  1     n.     I  1  J       .      11  •    J  •    .  I 

therir.  though  (be  be  never  condemned  at  all,  nor  carried  into  any  port 

or  fleet  of  the  enemy  :    and  the  infurer  muft  pay  the  value.     If, 
after  a  condemnation,  the  owner  recover  or  retake  her,  the  infurer 
can  be  in  no  other  condition,  than    if  (he  had  been  retaken   or 
recovered  before  condemnation.     The  infurer  runs  the  rifle  of  the 
infured,  and  undertakes  to  indemnify ;  he  muft,  therefore,  bear 
the  lofs  aftually  fuftained,   and  can  be  liable  to  no  more.    So  that 
if,  after  condemnation,  the  owner  recovers  the  {hip  in  her  com- 
plete condition,  but  has  paid  falvage,  or  been  at  any  expence  in 
getting  her  back,  the  infurer  muil  pay  the  lofs  fo  a(£tually  fuf- 
aBurr.  egS.  tained.     No  capture  by  the  enemy  can  be  fo  total  a  lofs,  as  to 
leave  no  pofiibility  of  a  recovery.     If  the  owner  himfelf  fhould  re- 
39  C. 2.        lake  at  any  time,  he  will  be  entitled  ;  and  by  a  late  a6l  of  parlia- 
c  -,A--  h^A-  rnent,  if  an  Engli/h  fliip  retake  the  vefl'el  captured,  either  before  or 
€.  66.  §42.  after  condemnation,  the  owner  is  entitled  to  reftitution  upon  ftated 
falvage.    This  chance  does  not,  however,  fufpend  the  demand  for 
a  total  lofs  upon  the  infurer  :  b>it  juftice  is  done,  by  putting  him 
in  the  place  of  the  infured,  in  cafe  of  a  recapture. 
Eerens  V.  It  has  likcwiie  been  held,  that  where  a  capture  has  been  made, 

'^m'T'        "wliether  it  be  legal  or  not,  the  infurers  are  liable  for  the  charges 
g,,'  of  a  compromife  made,  botidjicley  to  prevent  the  fhip  from  being 

condemned  as  prize. 
Park,  71.  By  the  marine  law  of  England^  as  pra£lifed  in  the  court  of  Ad- 

miralty, it  was  formerly  held,  that  the  property  was  not  changed 
fo  as  to  bar  the  original  owner  in  favour  of  a  vendee  or  recaptor, 
till  there  had  been  a  fentence  of  condemnation. 
1%  Geo.  2.        But  now  by  ftatute  this  right  of  the  original  owner,  in  cafe  of  a 
*^'^G     ->     i"ecapture,  is  preferred  to  him  for  ever,  upon  payment  of  ftated 
4.  j^.  '  "    falvage  to  the  recaptors. 

33  Geo.  3.  c.  66. 

Before  the  ftat.of  19  G.  2.  c  37.  feveral  cafes  were  determined 
upon  the  queftion  of  recapture  in  iXieEfigliJh  courts  *,  but  the  fame 
queftion  can  never  again  arife  between  an  infurer  and  infured. 
Park,  777.  If  the  fliip  be  recovered,  before  a  demand  for  indemnity  is 
made,  the  infurer  is  only  liable  for  the  amount  of  the  lofs  actually 
fuftained  at  the  time  of  the  demand.  Or,  if  the  fhip  be  reftored 
at  any  time  fuhfequent  to  the  payment  by  the  underwriter  he  fliall 
then  ftand  in  the  place  of  the  infured,  and  receive  all  the  benefits 
refulting  from  fuch  reftitution. 

The  underwriter,  by  the  exprefs  terms  of  his  contraft,  is  an- 
fvverable  for  all  lofs  or  damage  arifing  to  the  infured  *'  by  the  ar- 
•*  rejls,  rrJira'mtSy  and  detainments  of  all  hings^  j^r'wces,  and  people^  of 
*'  ivhat  nation f  condi:ion,  or  quality  foever" 
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In  a  late  cafe,  the  declaration  claimed  a  lofs  of  corn,  occafioned  Nefbittv. 
iy  the  tmlawful  arreji,  rejlraijit.,  atid  detention  of  people  to  the  plaintiffs   Luflimgtoo, 
unhtoivn.     The  fails  upon  this  part  of  the  cafe  were,  that  the  783^.'™    *^' 
Ihip  bting  forced  into  Elly  Harbour  in  Ireland^  and  a  great  fcarcity 
of  corn  prevailing  there  at  that  time,  the  people  came  on  board  in 
a  tumultuous  manner,  took  the  government  of  the  veflel  from  the 
captain  and  crew,  weighed  her  anchor,  by  which  (he  drove  upon 
a  reef  of  rocks,  and  would  not  leave  her  till  they  had  compelled 
the   captain  to   fell  all  the  corn   confiderably  below  the  invoice 
price.     The  word  people^  it  was  contended,  at  the  bar,  meant  in- 
dividuals of  a  nation  as  oppofed  to  magiftrates  or  rulers.    But  the 
court  held,  that  it  meant  "  the  ruling  power  of  the  country!* 

In  cafe  of  an  arreft  or  embargo  by  a  prince,  though  not  an  2  Burr.  696. 
enemy,  the  infured  is  entitled  to  recover  againft  the  infurer. 

If  the  (hip  be  detained  by  a  foreign  power,  which,   in  time  of  Saloucciy. 
war,  may  have  feized  a  neutral  fliip,  in  order  to  fearch  her  for  •?°^"'°"?, 
enemy  s  property,    the  charges   conlequent  thereupon   mult    be  ^r  g.  3. 
borne  by  the  underwriter.  P^tlcj  79* 

But  though  an  underwriter  is  liable  for  all  damage  arifing  to  the 
owner  of  the  fliip  or  goods  from  the  reftraint  or  detention  of 
princes,  yet  that  rule  fliall  not  be  extended  to  cafes  where  the  in- 
fured (hall  navigate  againft  the  laws  of  thofe  countries,  in  the 
ports  of  which  he  may  chance  to  be  detained,  or  to  cafes  where 
there  (hall  be  a  feizurc  for  nonpayment  of  cuftoms.  This  was  aVern.  176* 
fo  ruled  by  Lord  Commiihoner  Hutchins  in  Chancery,  in  the  year 
1690:  and  the  reafon  of  it  is  obvious,  becaufe  there  is  a  grofs 
fraud  on  the  pait  of  the  owner  of  the  property  infured  ;  and  no 
man  (hall  take  advantage  of  his  own  mifcondudl  If  indeed  any 
of  thofe  a6ts  were  committed  by  the  mafter  of  the  (hip,  without 
the  knowledge  of  the  infured,  the  underwriter  would  be  liable,  if 
not  for  lolTes  by  detention,  at  leaft  for  a  lofs  by  the  barratry  of  the 
mafter,  to  which  fuch  condu£l  would  moft  certainly  amount. 

It  is  now  fettled,  that  under  a  policy  on  a  (hip  and  ftores,  *'  at  Rotch  y, 
*'  and  from  a  port,"  in  a  foreign  country,  the  infurers  are  liable  for  ^i,'*' 
the  payment  of  damage  occafioned  by  the  detention  or  feizure  of  ^.i,.        ^' 
the  fhip  by  the  government  of  the  country  in  the  loading  port.   , 

Another  of  the  rifles  infured  againft  is  the  barratry  of  the  rnafter 
or  mariners. 

It  appears  from  the  cafes  upon  this  fubjeft,  that  any  a£l:  of  the  i  Stra.  581. 
mafter,   or  of  the  mariners,  which  is  of  a  criminal  nature,    or  ^Stra.  1173, 
which  is  grofsly  negligent,  tending  to  their  own  benefit,  to  the  iTermRep. 
prejudice  of  the  owners  of  the  (hip,  without  their  confent  or  323. 
privity,  is  barratry. 

It  is  not  nece(rary,  in  order  to  entitle  the  infured  to  recover  for  Cowp.  155, 
barratry,  that  the  lofs  fhould  happen  in  the  aft  of  barratry;  that 
is,  it  is  immaterial,  whether  it  take  place  during  the  fraudule?it 
voyage,  or  after  the  (hip  has  returned  to  the  regular  courfe ;  for 
the  moment  the  (hip  is  carried  from  its  right  track  with  an  evil 
intent,  barratry  is  committed. 

But  the  lofs,  in  confequence  of  the  a£l  of  barratry,  muft  hap-  LockyetT; 
jpcn  during  the  voyage  infuredf  and  within  the  time  limited  by  the  ^^^^-       . 

T  t  %  policy,  \^l'^    '^ 


644  Q^ercljant  ant)  ^cvcljanisi^e, 

policy,  otherwife  the  underwriters  are  cUfcharged.  Thus,  if  the 
captain  be  guiky  of  barratry  by  fmuggUng,  and  the  flilp  after- 
wards arrive  at  the  port  of  deflination,  and  be  there  moored  at  on- 
chor  twenty-four  hours  itigoodfafety;  the  underv.riters  are  not  hable, 
if,  after  this,  flie  (hould  be  ftizcd  for  that  acfl  of  fmuggling. 

From  the  above  defcriptions  of  barratry,  it  will  appear,  that  if 
the  a6l  of  the  captain  be  done  with  a  view  to  the  benefit  of  his 
owners,  and  not  to  advance  his  own  private  intcreft,  no  bar- 
ratry is  committed.  To  conflitute  barratry,  it  mull  be  with- 
out the  knowledge  or  confent  of  the  owners;  becaufe  nothing 
can  be  fo  clear  as  this,  that  no  m?.n  can  complain  of  an  zCt  done, 
to  which  he  himfelf  is  a  party.  It  is  material  to  confider,  in  what 
Cbwpcr,  fenfe  the  word  owner  is  to  be  underftood,  in  this  definition.  It 
'54-  has  been  argued,  that  if  ^■/.  be  the  owner  of  a  fliip,  and  let  it  out 

to  B.  as  freighter,  who  infures  it  for  the  voyage  -,  and  if  the  de- 
viation be  with  the  knou'ledge  of  ^.,  though  unknown  ioB.y  the 
infurer  is  difcharged.  But  tlie  court  over-ruled  that  argument, 
and  faid,  that,  in  order  to  difcharge  the  infurer  from  the  lofs  by 
barratry,  it  mud  appear,  that  the  a£l  done  was  by  the  confent,  or 
with  the  privity  of  the  owner,  pro  hac  viccy  that  is,  the  freighter, 
the  perfon  infured. 
kn'glit  V.  If  a  declaration  flate  a  fliip  to  have  been  lofl  by  {ht  fraud  and 

Cambridge,    fjfn}jpe,jce  of  the  maiter,  that  is  a  fufhcient  averment  of  a  lofs  by 

ft  Ld.Ravm.    ,   °    "^  ^ 

1349.     '       barratry. 
js'tr.  581.  S.C. 

Stamniav.         But  whcre  a  (liip  failed  a  different  courfe  from  that  firfl  in- 
■^c"^"'    ,     tended,  which  alteration  was  publickly  notified  before  the  fliip 

failed,  and  where  the  mafttr  was  to  have  no  benefit  by  the  change, 

it  was  held  not  to  be  barratry. 
Elton  V,  So,   if  a  fhip  take  a  prize,  and  infi;ead  of  proceeding  on  her 

Brogden,       voyaee,  the  captain  is  forced  by  the  mariners  to  return  to  port 

aS:r.i2t4.         •'i '^  1  •  •    n.    .i.  1  r  i-  1  •       • 

With  tfie  prize,  againlt  the  orders  or  his  owners,  the  captain  is 

I'uftified  by  necelFity  ;  and  it  is  not  barratry,  becaufe  not  done  to 

defraud  the  owners. 

Valleio  v.  A  fhip  was  infured  from  Lofidcn  to  Seville;  fhe  was  let  to  freight 

Wheeler,       f^j.  ^]^g  voyage  ;  fhe  failed  from  Linden  to  the  Dowfis^  from  whence 

{lie  failed  to  Guenfey^  ivhich  ivas  cut  of  the  courfe  of  the  voyage.  The 

captain  went  there  to  take  in  brandy  ori  his  ovjn  account^  with  the 

knowledge  of  the  original  owner  of  the  fliip,  but  fiot  of  the  freighter 

for  that  voyage.     This  was  held  to  be  barratry. 

Roberts  V,         A  breach  of  an  embargo  is,  it  feems,  an  a£l  of  barratry  m  the 

Ewer,. Term  j^^^^gj.^ 
Rep.  127. 

Rofsv.  In  an  atflion  on  a  policy  on  goods  on  board  the  Live  Oak,  where- 

^I'ermke     ^^  J°M'^  ■^^*'  '^"^'^  mafter,  at  and  from  Jamaica  to  Neiv  Orleans^ 
33.  '  it  appeared,  that  the  fhip  was  put  up  as  a  general  fhip  in  Jamaica 

in  1783  *,  that  flie  failed  on  the  voyage  infured  in  May  1783,  and 
arrived  in  June  following  at  the  mouth  of  the  river  Mijpffippiy 
which  leads  up  to  New  Orleans  in  SpaniJh  America ;  at  the  diflance 
of  about  35  leagues.  When  the  captain  had  gotten  thus  far,  he 
dropped  unchor,  and  on  his  return,  without  carrying  the  fnip  to 

Ker 


her  port  of  deftination,  ftood  away  for  the  Havannahy  after  which 
he  was  never  heard  of.  It  appeared,  that  he  had  a  private  adven- 
ture of  negroes  of  his  own  on  board,  which  there  was  reafonable 
evidence  for  fuppofing  he  intended  to  have  difpofed  of  at  Neio 
Orleans ;  but  finding  it  diflicult  to  do  fo,  on  account  of  a  prohi- 
bition to  import  them  into  the  S/^;///^  government,  he  vi'ent  to  the 
Havannah.  The  jury  found  foT  th-e  plaintiff  on  the  count  in  the 
declaration,  charging  the  barratry  of  the  mafter  j  and  the  whole 
court  of  King's  Bench,  upon  a  motion  for  a  new  trial,  were  of 
opinion,  that  the  fadts  dated  amounted  clearly  to  the  crime  of 
barratry. 

So,  it  has  been  holden,  that  if  the  captain  of  a  fhip,  contrary  Mofs  v, 
to  the  inftruclions  of  his  owner,  cruize  for,  and  take  a  prize,  and  Byrom, 
the  veffel  be  afterwards  loft,  in  confequence  of  it,  he  is  guilty  of  Rep^-yn, 
barratry,  even  though  he  libel  his  prize  in  the  court  of  Admiralty 
in  the  name  of  himfelf  and  his  owner ;  and  though  the  owner 
had  procured  a  letter  of  marque,  folely  with  a  view  to  encourage 
feamen  to  enter,  and   without  any  intention  of  ufing  it  for  the 
purpofe  of  cruifing  ;  for  whatever  is  done  by  the  captain  to  defeat 
or  delay  the  performance  of  the  voyage   is  barratry  in  him,  it 
being  to  the  prejudice  of  his  owners  ;  and  though  the  captain 
might    conceive    that   what   he   did  was  for  the  benefit  of  his 
owners,    yet,  if  he  adied  contrary  to  his  duty  to    them,  it   is 
barratry. 

An  aci  of  the  captain,   nv'ith  the  knowledge  of  the  oivners  of  the  Nutt  v. 
fij'ipi  though  without  the  privity  of  the  owner  of  the  goods,  who  ^^"'■'''^"' 
happened  to  be  the  perfon  iniured,  is  not  barratry.  ,,,^ 

If  the  mafter  of  the  fliip  be  alio  the  owner,  he  cannot  be  guilty 
of  barratry. 

It  is  clear,  that  if  the  owner  be  alfo  the  mafter  of  the  fhip,  any 
acl,  which  in  another  mafter  would  be  conftrued  barratry,  cannot 
be  fo  in  him  \  becaufe  fuch  doctrine  would  militate  againft  one 
of  the  rules  above  laid  down  ;  namely,  that  no  man  iliajl  be  al- 
lowed to  derive  a  benefit  from  his  own  crime,  which  he  would 
do,  were  he  to  recover  againft  the  infurers  for  a  lofs  occafioned  by 
his  own  aft.     But  where  it  was  proved,  that  the  perfon  who  was  Rofs  v. 
defcribed  in  the  policy  as  mafter,  and  who  was  treated  with  as  ^-|!"~"',g 
fuch,  carried  the  fhip  out  of  courfe  for  fraudulent  purpofes,  it  33/'^'" 
was  holden  to  be  prima  fade  evidence  of  barratry,   and  that  it 
lay  upon  the  infurer,  in  order  to  difcharge  himfelf,  to  fhew  that 
the  perion  fo  acting  as  mafter,  was  alfo  the  owner  or  freighter  of 
the  veilel. 

This  rule,  refpefting  the  fame  perfon  being  both  owner  and  Lewin  v. 
mafter,  has  been  extended  in  the  court  of  Chancery  to  a  cafe,  Suano,  m 
where  fuch  an  owner  and  mafter,  after  mortgaging  his  (liip,  had   ,6  Geo.  2. 
committed  barratry ;  and  when  the  mortgagee  brought  an  aclion  Poft)ethw,^ 
at  law  aeainft  the  infurer  to  recover  damages  for  the  lofs  wliich  '"^- vol.  1. 
he  had  fullained  by  this  act  of  barratry,  the  court,  ftill  confidering 
the  mortgagor  as  the  owner,  granted  an  injunction. 

Even  if  the  parties  infert  in  the  policy,  that  the  infurance  ftiall  Havelock  v. 
be  upon  the  fhip  in  an^  lauful  trade,  if  the  captain  commit  barra-  ^^<  ^ 

Tt3  try  5-;;"-"*'* 
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try  by  fmuggling,  the  underwriters  are  anfwerable.  For  other- 
wife  the  word  barratry  (hould  be  ftruck  out  of  the  policy  ;  and 
moll  clearly,  the  ftipulation  in  the  policy  refpe^ling  the  employ- 
ment of  the  fhip  in  a  lawful  trade,  rnuft  mean  the  trade  on  which 
(he  is  fent  by  the  ownei's. 

If  any  captain,  or  mariner,  belor.ging  to  any  fliip  (hall  wilfully 
burn  or  deltroy  her,  to  the  prejudice  of  any  merchant  loading 
goods  thereon,  or  of  any  perfon  underiuriting  an\)  policy  thereon^  or 
to  the  prejudice  of  the  owner  of  the  fliip,  he  ihall  fuffer  death  as 
a  felon,  without  benefit  of  clergy. 

If  tiie  offence  be  committed  within  the  body  of  a  county,  the 
offender  fhall  be  tried  in  a  court  of  common  law  \  if  upon  the 
high  feas,  it  (hall  be  tried  according  to  the  directions  of  the 
28  if.  8.  c.  15. 

Partial,  or,  as  it  is  fometimes  called,  average  lofs,  ex  in  termwiy 

implies  a  damage,  which  the  fnip  may  have  fullained  in  the  courfe 

of  her  voyage,   from  any  of  the   perils  mentioned  in  the  policy  : 

when  applied  to  the  cargo,  it  alfo  means  the  damage  which  goods 

may  have  received,  without   any  fault  of  the  mafler,  by  Itorm, 

capture,   flranding,    or   fliipwreck,    although  the  whole,   or   the 

greater  part  thereof,  may  arrive  in  port.     Thefe  partial  lolTes  fall 

upon  the  owners  of  the  property  fo  damaged,  who  muft  be  in- 

aBurr,         demnified  by  the  underwriter.     For  if  the  goods  arrive,  but  lefT- 

"''*•  ened  in  value  through  d^image  received  at  fen,   the  nature  of  an 

indemnity  fpeaks  demonflrably,  that  it  can  only   be  effe£led  by 

putting  the  merchant  in  the  fame  condition   in  which  he  would 

have  been,  if  the  goods  had  arrived  free  from  damage. 

2BuTr.ii7o.       The  proportion  of  damage  the  merchant  may  have  fufFered  is 

afcertained  in  this  way.     Where  an  entire  thing,  as  one  hogfhead 

of  fugar,  happens  to  be  fpoiled,  if  you  can  fix,  whether  it  be  a 

third,  a  fourth,  or  a  fifth  worfe,  then  the  damage  is  afcertained  to 

a  mathematical  certainty.    This  is  found  out,    not  by  any  price  at 

the  port  of  difcharge,  but  by  the  price  at  the  port  of  delivery^  where 

Lewis  V.       the  voyage  is  completed,  and  the  whole  damage  known.     Whe- 

2  Bur"'        "^^^  ^^^  price  at  the  latter  be  high  or  low,   it  is  the   fame  thing  ; 

1167.  Dick  for  in  either  cafe  it  equally  fhewr.,  whether  the  damaged  goods  are 

V.Allen,  at    a  third,  a  fourth,  or  a  fifth  worfe  than  if  they  had  come  found  : 

Mkh-'i-Tc    confequently,  whether  the  injury  fuftained  be  a  third,  fourth,  or 

<ora»«  Bui-     fifth    of  the  value   of  the  thing.      And  as   the   infurer  pays  the 

ier,  J.  whole  prime  coll,  if  the  thing  be  wholly  loft  ;  fo,  if  it  be  only  a 

third,  fourth,  or  fifth  worfe,  he  pays  a  third,  fourth,  or  fifth,  not 

of  the  value  for  which  it  fold,  bu.  of  the  value  ftated  in  the  po- 

iMagens,     Jicy.      And  when  no  vaUi.itioti   is  flated  in  the  policy,  the  invoice 

'^^'  of  the  coft,  with  the  addition  of  all  charges,  and  the  premium  of 

infurance,  fliall  be  the  foundation,  upon  which  the  lofs  Hiall  be 

computed. 

LeCia?v.  This  rule  of  afcertaining  the  damage  will  hold  wherever  there 

b"r^e'i      '^  ^   fpecifick   defciiption   of  caiks  or  goods:    but   xnLe  Cras  v. 

aic'eo.  3.'     HugheSy  the  property,  which  confilled  of  various  goods  taken  from 

Park,  III.    an  enemy,  was  valued  at  the  fum  infured,  and   part  vi^as  loft  by 

perils  at  fea  ;  confequently,  the  fame  rule  could  not  be  adopted^ 

'  on 


on  account  of  the  nature  of  the  thing  infured.  The  only  mode 
was  to  go  into  an  account  of  the  whole  value  of  the  goods,  and 
take  a  proportion  of  that  fum,  as  the  amount  of  the  goods  loft. 

Since  the  19th  of  G.  2.  the  conftant  ufjge  has  been  to  let  the 
valuation  fixed  in  the  policy  remain,  in  cafe  of  a  total  lofs,  unlefs 
the  defendant  can  fhew  that  the  plaintiff  had  a  colourable  intereft 
only,  or  that  he  has  greatly  overvalued  the  goods  :  but  a  partial 
lofs  opens  the  policy.  This  cuftom,  faid  Lord  Mansfiddy  was  in- 
troduced by  Lord  Chief  Juftice  Lee^  in  a  cafe  of  Erajmusv.  Batiisf  M.  21  G.  z. 
and  in  another  cafe  of  Smith  v.  Fhxney^  which  happened  about  the 
fame  period,  the  fame  rule  of  decifion  was  adopted. 

The  underwriters  of  Loudon  have,  by  exprefs  words  inferted  in 
their  policy,  declared,  that  they  will   not  be  anfwerable  for  any 
partial  lofs,  happening  to  corn,  fifli,  fait,  fruit,   flour,  and  feed, 
unlefs  it  arife  by  way  of  a  general  average,  or  in  confequence  of 
the  {hip  being  ftranded.     This  claufe  was  introduced  to  prevent 
the  vexation  of  trifling  demands,  which  muft  have  arifen  in  every 
voyage,  on  account   of  the  very  perifhable  nature  of  the  above 
commodities.    This  form  was  formerly  ufed  by  the  two  infurance 
companies,  as  well  as  by  the  private  infurers,  till  the  year  1754, 
when  a  {hip  having  been  ftranded,  and  got  off  again,  the  infured  c«ntiiIon  v. 
recovered  a  fmall  partial  lofs  againft  the  London  Afl'urance  Com-  the  Londoa 
pany,  fince  which  period,  the  companies  have  left  out  the  words,  com"ny* 
**  or  the  Jhip  be  Jlranded"  and  are  now  only  liable  in  cafes  of  a  cited  ia 
general  average :    but  the  old  form   is  ftlU  retained   by  private  3  "l^^"^- 
hifurers. 

Upon  this  claufe  there  have  been  feveral  determinations,  in  all  Cornisagc- 
of  which  it  has  been  uniformly  held,  that  the  underwriters  can  in  ""aiterm, 
no  cafe  be  anfwerable  for  a  partial  lofs  to  fuch  commodities  :  and  many"p.utu 
that  no  lofs  {hall  be  deemed  a  total  one,  but  the  abfolute  deftruc-  cuiars ;  peas 
tion  of  the  thing  infured  ;  for  that  while  it  fpecifically  remains,  ""^  ""n* 
though  perhaps  wholly  unht  for  ufe,  no  lofs  has  happened  within  hoiden  to 
the  meaning  of  this  memorandum.  come  within 

the  meaning 
oS  the  word,  Mafon  v.  Skarray,  Sittings  after  Hil.  17S0,  ar  Guildhall.  But  in  a  late  trial  at  Guild- 
hall, in  the  court  of  Common  Pleas,  Mr.  J.  Wilfon  wa,  of  opinion,  that  the  term  fait  ufed  in  the  memo- 
tandutn  did  woK.  include  faltpeire.     Jouiam  v.  Bourdieu,  Sittings  aftsr  Ealter  Term,  27  Geo.  3. 

This  was  held  with  refpe£l:  to  a  cargo  of  wheat,  which  was  par-  wiifon  v. 
tiallv  damaged  in  a  ftorm.  '   Smith, 

'  °  3Burr.ij5o. 

The  fame  with  refpecl:  to  a  cargo  of  flfh,  which  was  ftinking,  Cocki.^^sv. 
and  of  no  value  when  examined.  _,       ^       Fraier,  b.r. 

E.  25  G.  3.     Park,  114. 

A  cargo  of  peas  was  fo  much  damaged,  that  the  produce  was  Mafon  v. 
three -fourths  lefs  than  the  freight ;  but  as  it   in  fad  arrived  at  sfj^'j^^^p' 
the  port  of  deftination,  the  underwriter  was  holden  not  to  be  Hii.iySo, 
liable.  atGuidhall. 

When  the  quantity  of  damage  fuftained   in  the  courfe  of  the  Park,  117. 
voyage  is  known,  and  the  amount,  which  each  underwriter  upon 
the  policy  is  liable  to  pay,  is  fettled,  it  is  ufual  for   the  under- 
writer to  indorfe  on  the  policy,  "  adjujicd  this  lo/s,  at  fo  much  per 

T  t  4  "  cent.V 
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*'  cent.^^  or  fome  words  to  the  fame  efFe£t.     This  is  called  an  ad^. 
juftment. 

It  has  been  determined,  that  after  an  adjuftment  has  been  figned 
by  the  underwriter,  if  he  refufe  to  pay,  the  owner  has  no  occa~ 
fion  to  go  into  the  proof  of  his  lofs,  or  any  of  the  circumftances 
refpe(fling  it- 

J.     B'^awcs  Lex  Mercat.  310. 

However,  this  rule  has  of  late  been  fomewhat  relaxed.  An, 
n£tion  was  brought  on  a  policy  of  aiTurance  on  fliip  and  goods 
from  London  to  Shelburne^  in  Nova  Scotia.  The  policy  had  been 
adjufled  by  the  defendant  at  50  per  ccnt.y  and  it  was  contended, 
that  he  was  now  bound  by  that  adjuftment.  On  the  other  hand,  it 
was  argued,  that  the  adjuftment  was  not  binding  ;  and  that  if  it 
were,  it  ought  to  been  declared  upon  fpecially.  Lord  Kenyon  faid, 
that  he  did  not  think  it  neceflary  to  declare  on  the  adjuftment  fpe- 
cially, that  it  -wzs  prima  facie  evidence  againft  the  defendant  j  but 
if  there  had  been  any  mifconception  of  the  law  or  faft,  upon 
which  it  had  been  made,  the  underwriter  was  not  abfolutely  con- 
cluded by  it. — This  turned  out  to  be  the  cafe,  and  there  was  a 
verdidl  for  the  defendant. 

Again,  the  plaintiff  produced  no  other  evidence  at  the  trial  but 
the  adjuftment;  and  the  witnefs,  who  proved  it,  fwore,  that 
doubts,  foon  after  they  had  figned  it,  arofe  in  the  minds  of  the 
underv/riters,  and  they  refufed  to  pay  \  upon  which  Lord  Kenyon. 
faid,  that  under  thofe  circumftances,  the  plaintiff  muft  go  into 
other  evidence,  which  not  being  prepared  to  do,  he  was  non- 
fuited.  In  the  following  term  a  motion  was  made  to  fet  afide  the 
nonfuit,  upon  the  ground  that  an  adjuftment  wzs  prima  facie  evi- 
dence of  the  whole  cafe,  and  threw  the  onus  probandi  upon  the  un- 
derwriter;  and  that  it  amounted  to  more  than  proof  of  the  defend- 
ant's fubfcription  to  the  policy. — Lord  Kenyon  :  I  admit  the  adjuft- 
ment to  be  evidence  in  the  cafe  to  a  certain  extent  *,  but  I  thought 
at  the  trial,  and  ftill  think,  that  when  the  fame  witnefs,  who 
proved  the  fignature  of  the  defendant  to  the  adjuftment,  faid,  that 
doubts,  foon  after  the  adjuftment  took  place,  arofe  in  the  minds 
of  the  underwriters,  as  to  the  honefty  of  the  tranfaclion,  and  they 
called  for  further  proof,  the  plaintiff  fhould  have  produced  other 
evidence  :  and  that  to  flmt  the  door  againft  inquiry  after  an  ad- 
juftment, would  be  to  put  a  ftop  to  candour  and  fair  dealing 
amongft  the  underwriters.     The  rule  was  refufed. 

An  a£lion  was  brought  upon  an  infurance  upon  goods  on  board 
z  foreign  /hip,  "  the  policy  to  be  deemed  fufficient  proof  of  intereft 
"  in  cafe  of  lofs."  The  defendant  fuffcred  judgment  to  go  againft 
him  by  default ;  and  on  a  motion  to  fet  afide  the  writ  of  inquiry, 
the  court  of  King's  Bench  faid,  that  although  fuch  a  policy  v/ould 
be  void  in  this  country,  by  virtue  of  the  ftatute  of  the  ipthG.  2. 
^'  37'>  y2^  ^^^6  ftatute  did  not  extend  to  policies  on  foreign  fliips : 
and  in  this  cafe  the  underwriter,  having  fuffered  judgment  to  go 
by  default,  has  confeffed  the  plaintiff's  title  to  recover;  and  the 
amount  of  that  lofs  was  fixed,  by  his  own  ftipulation  in  the  po- 
licy, which  he  cannot  now  controvert. 

If 
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If  an  infurer  pay  money  for  a  total  lofs,  and  in  fa£t  it  be  fo  at 
the  time  of  adjuftment ;  if  it  afterwards  turn  out  to  be  only  a  par- 
tial lofs,  he  (hall  not  recover  back  the  money  fo  paid  to  the  in- 
fured.  But  fubftantial  juftice  is  done,  by  putting  him  in  the  place 
of  the  infured,  and  giving  him  all  the  advantages  that  may  arife 
from  the  falva^e. 

A  box  of  bullion  was  wholly  loft,  the  lofs  adjufled  and  paid,  DaCofta*, 
and  an  agreement  was  entered  into  at  the  time  of  adjuftment,  that  ^"J'^' 
the  infured  would  refund  to  the  infurer  whatever  he  fhould  reco-  iggg. ' 
cover  in  fuch  proportion  as  the  fum  infured  bore  to  the  whole  in- 
tereft.     The   bullion  was  afterwards  fiflied  up,  and  the  infured 
paid  into  court  the  infurer's  proportion,  after  dedudling  falvage. 
The  court  held  this  to  be  right. 

Salvage  is  an  allowance  made  for  favlng  a  fliip,  or  goods,  or  Beawe'sL«i 
both,  from   the   dangers  of  the  feas,  fire,  pirates,  or  enemies ;  ^"-  H^.  ■ 
and  it  is  alfo  fometimes  ufed  to  fignify  the  thing  itfelf,  which  is 
faved  ;  but  it  is  in  the  former  fenfe  only,  in  which  it  is  here 
ufed. 

Underwriters  by  their  policy,  exprefsly  undertake  to  bear  all  ex-  Park,  14*. 
pences  of  falvage. 

The  valuation  of  a  fhip  and  cargo  in  order  to  afcertain  the  rate 
of  falvage,  may  be  determined  by  the  policies  of  infurance  made 
on  them  refpedllvely  ;  if  there  be  no  reafon  to  fufped:  they  are 
undervalued.  If  there  be  no  policy,  the  real  value  muft  be  proved 
by  invoices,  isi'c. 

In  order  to  entitle  the  infured  to  recover  expences  of  falvage, 
it  is  not  neceflliry  to  ftate  them  in  the  declaration,  as  a  fpecial 
breach  of  the  policy. 

Thus,  in  a  declaration  on  a  policy  on  goods,  it  was  flated,  that  Carey  v. 
the  fliip  fprung  a  leak,  and  funk  in  the  river,  whereby  the  goods  ^'"S*   ^'• 
were  fpoiled.     Lord  Hardwicke  held,  that  under  this  declaration,  Hardw.304. 
the  plaintiffs  might  give  in  evidence  the  expences  of  falvage. 

But  if  the  infurer  pay  to  the  infured  fuch  expences,  and  from  Randal ▼, 
particular  circumftances  the  lofs  be  repaired  by  unexpected  means,  Cockran, 
the  infurer  fhall  ftand  in  the  place  of  the  infured,  and  receive  the       "'  ^ 
fum  thus  paid  to  atone  for  the  lofs. 

Before  a  perfon  infured  can  demand  from  the  underwriter  a  Park,  143. 
recompence  for  a  total  lofs,  he  muft  abandon  to  him  whatever 
claims  he  may  have  to  the  property  infured. 

As  foon  as  the  infured  receive  accounts  offuch  a  lofs  as  entitles  Mitchell  v. 
them  to  abandon,  they  muft,  in  the  firft  inftance,  make  their  elec-    £,'*'    _ 
tion  whether  they  will  abandon  or  not :  and  if  they  abandon,  they  608. 
muft  give  the  underwriters  notice  in  a  reafonable  time,  otherwife 
they  waive  their  right  to  abandon,  and  can  never  afterwards  reco- 
ver for  a  total  lofs. 

But  if  the  infured,  hearing  that  his  fhIp  is  much  difabled,  and  DaCofta  v. 
has  put  into  port  to  repair,  cxprefs  his  defire  to  the  underwriters  ^'^n^^™> 
to  abandon,  and  be  difiuaded  from  it  by  them,  and  they  order  the  Rep.  407. 
repairs  to  be  made  j  they  are  liable  to  the  owner  for  all  the  fub- 
fequent  damage   occaGuned    by   that   refufal,   though    it   Ihould 
amount  to   the  whole  fum  infured.     For  the   ireafon  vhy  the 

notice 
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notice  of  abandonment  is  deemed  neceHary,  is  to  prevent  furprifc 
or  fraud  upon  the  underwriter  :  but  in  the  cafe  put,  they  have  by 
their  own  a£l  fuperfeded  the  necefTity  of  notice. 

When  an  abandonment  is  made,  it  mud  be  total,  and  not 
partial. 

The  infured  may  in  all  cafes  choofe  not  to  abandon  :  but  he 
cannot  at  his  pleafure  abandon,  and  thereby  turn  a  partial  into  a 
total  lofs. 

Tlie  infured  may  abandon  to  the  underwriter,  and  call  upon 
him  for  a  total  lofs,  if  the  damage  exceed  half  the  value  ;  if  the 
voyage  be  abfolutely  loft  or  not  worth  purfuing  -,  if  further  ex- 
pence  be  neceflary  ;  or  if  the  infurer  will  not  engage  at  all  events 
to  bear  that  expence,  though  it  Ihould  exceed  the  value,  or  fail  of 
fuccefs. 

But  he  cannot  abandon,  unlefs  at  fome  period  or  other  of  the 
voyage  there  has  been  a  total  lofs  :  and  if  neither  the  thing  in- 
fured, nor  the  voyage  is  loft,  and  the  damage  does  not  amount  to 
a  moiety  of  the  value,  he  fl^iall  not  be  allowed  to  abandon. 

A  {hip  was  taken  by  a  SpafiiJ/j  privateer,  retaken  by  an  Engli/h 
privateer  and  carried  into  Bojlon  in  'Neiv  England^  where,  as  no 
perfon  appeared  to  give  fecurity  for  the  falvage,  (he  was  fold  ;  the 
recaptors  had  their  moiety,  and  the  overplus  remaining  in  the 
hands  of  the  officers  of  the  court  of  Admiralty,  the  owners  were 
entitled  to  abandon  and  to  recover  for  a  total  lofs. 

A  (hip  was  taken  by  the  Fretich,  remained  with  them  eight 
days,  and  was  then  retaken  :  the  mafter,  mates,  and  failors,  ex- 
cept a  landman  and  an  apprentice,  had  been  taken  out  and  carried 
to  Ffance.  Before  the  capture,  the  fliip  had  been  feparated  from 
her  convoy,  and  was  fo  far  difabled  by  ftorm,  as  to  be  incapable 
of  proceeding  in  her  voyage  without  going  into  port  to  refit.  Part 
of  the  cargo  was  thrown  overboard  in  the  ftorm,  and  the  reft 
fpoiled  while  the  ftiip  lay  at  Milford  Haven.  In  adlions  upon  two 
policies,  one  on  the  ftiip,  and  the  other  on  the  cargo,  it  was 
held,  that  this  was  a  total  lofs,  fo  as  to  emitle  the  owner  to 
abandon. 

A  fiiip,  bound  from  Mountferrat  to  London,  was  captured,  and 
the  captain,  crew,  rigging,  and  part  of  the  cargo,  vi^hich  was  lugar, 
were  taken  away.  She  was  retaken  and  carried  into  Neiu  Torky 
where  the  captain  alfo  arrived.  Upon  taking  pofTelhon  he  found, 
that  part  of  the  cargo  that  was  left  had  been  waftied  overboard ; 
that  57  hogflieads  of  what  remained  were  damaged,  and  that  the 
Ihip  was  in  fuch  a  ftate  that  ftie  could  not  be  repaired,  without 
unloading  her  entirely.  The  owners  had  no  ftorehoufes  at  Neio 
Tork ;  nurwere  any  failors  to  be  had.  The  falvage  came  to  forty 
hogfheads  of  fugar  ;  and  if  the  fhip  had  been  repaired,  it  would 
have  exceeded  the  freight  by  100/.  There  was  an  embargo  laid 
on  all  fliips  till  Decemberj  and  this  fhip  was  to  have  arrived  in  Lon- 
don in  Juy  preceding.  The  captain,  upon  the  advice  of  his 
friends,  fold  the  cargo,  and  was  paid  for  it  :  he  agreed  alfo  to  fell 
the  fiilp  i  but  the  perfon  who  contracted  for  her  ran  away,  upon 
V'hich  the  captain  left  iier  in  a  creek,  and  came  to  England.  The 

owners 
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owners  of  the  (hip  had  a  right  to  abandon  to  the  infurers  ©n  the 
ihip  and  freight. 

The  right  to  abandon  mu(l  depend  upon  the  nature  of  the  cafe 
at  the  time  of  the  a£tion  brought,  or  at  the  time  of  the  offer  to 
abandon  :  and  therefore  if  at  the  time  advice  is  received  of  the 
lofs,  it  appears  that  the  peril  is  over  and  the  thing  in  fafety,  the 
infured  has  no  right  to  abandon.   Thus,  in  a  cafe  w^here  there  vv^as  Hamilton  v, 
a  capture  and  recapture,  and  it  was  ftated  that  at  the  time  of  the  |^^"<^^5j 
offer  to  abandon,  the  fliip  was  fafe  in  port,  and  had  fuftained  no  iiog.  i  bl 
damage,  the  court  held,  that  the  infured  had  no  right  to  aban-  K-ep  276. 
don.  ^  ^  s.c. 

But  if  the  underwriter  pay  for  a  total  lofs,  and  it  afterwards  DaCoitav, 
turn  out  to  be  but  partial,  the  infured  (hall  not  be  obliged  to  re-  ^"j^^' 
fund  :  but  the  infurer  (hall  (land  in  his  place  for  the  benefit  of  ^geL' 
falvage. 

A  fhip  was  infured  from  Wyburg  to  LynUy  at  which  place  fhe  Cazaletv. 
arrived  :  the  jury  found  that  the  Ihip  was  not  worth  repairing  ;  ^"°^' 
but  the  damage  futtained  in  the  voyage  infured  did  not  exceed   jg^.' 
48/.  per  cent.    By  the  court-— The  jury  have  precluded  us  from  fay- 
ing this  is  a  total  lofs  ;  and  where  neither  the  thing  infured  nor 
the  voyage  is  loft,  the  infured  cannot  abandon. 

An  infurance  was  made  on  fhip,  cargo,  and  freight,  at  and  Manning  v. 
from  lortola  to  London^  warranted  free  of  particular  average.     On  ^'^wnham, 
the  firll  of  Auguji  the  whole  fleet  got  under  way,  but  not  being  ^„]^  j^g^ 
able  to  get  clear  of  the  iflands,  they  anchored  that  night,  and  the 
next  day  got  clear  of  them.  About  ten  o'clock  of  the  2d  of  AugnJ}^ 
feveral  fqualls  of  wind  arofe,  which  occafioned  the  fliip  to  ftrain, 
and  make  water  fo  faft,  that  the  crew  were  obliged  to  work  both 
pumps  :  on  the  3d,  the  captain  made  a  fignal  of  diftrefs,   and  re- 
turned to  Tortola.     A  furvey  was  held,  by  which  the  fhip  was  de- 
clared unable  to  proceed  to  fea  with  her  cargo ;  and  that  fhe  could 
not  be  repaired  in  any  of  the  Englijh  Weji  India  iflands.     Many 
of  the  fugars  in  the  bilge  and  lower  tier  were  wafhed  out,  and 
feveral  of  the  cafks  broke  and  in  bad  order.     This  was  holden  to 
4)6  a  total  lofs,  the  voyage  being  entirely  defeated. 

Policies  are  annulled  by  the  leail  Ihadow  of  fraud  or  undue  con- 
cealment of  fadls  ;  and  both  parties  are  equally  bound  to  difclofe 
circumftances,  within  their  knowledge  :  for  if  the  infurer,  at  the 
time  he  underwrote,  knew  that  the  fhip  was  fafe  arrived,  the  con- 
trail will  be  void. 

A  policy  was  held  to  be  void,  where  goods  were  infured  as  the  Skin.  317. 
property  of  an  ally,  when  in  fa£l  they  were  the  goods  of  an 
enemy. 

A  fhip  was  known  to  have  failed  from  Jamaica   on  the  24th  of  Roberts  v. 
November;  and  the  agent  told  the  infurer  fhe  failed  the  latter  end  Fou/'f^ea". 

r    -m  T  LI-  11  -I  Sittings  at 

or  December  :  the  policy  was  declared  void.  Guildhall,  after  Tr.  1741. 

In  an  infurance  upon  goods,  the  infured  warranted  the  fhip  and  Woolmer  v. 
goods  to  be  neutral ;  it  was  exprefsly  found  by  the  jury,  that  they  M^'if^an, 
were  not  neutral.  The  court,  therefore,  though  the  lofs  happened  l^^. ',  bl 
by  ftorms,  and  not  by  capture,  declared  that  the  infured  could  not  Rep.  427. 

l''""''''  "  Good,''"'' 


652 


Fernandes  V. 
DaCofta, 
Sittings  after 
Hil.  4G.  3. 
Da  Cofta  v. 
Standret, 
z  P.  Wms. 


Seaman  v; 
Founereau, 
aStr.  1183. 


Hodgfon  V. 
Richardfon, 
J  Bl.  Rep. 
463. 


RatclIfFe  v. 
Shoaibred, 
Sittings  at 
GuilcihalJ, 
after  Tr. 
1780, 
Park,  181, 


FUUs  T. 
Brwtton, 
Siit-ngs  at 
Guildhall, 
after  Hil. 
17S2,  Park, 

Carter  v. 
Boehm, 
3  Burr. 
1905. 
J  BI.  Rep. 
593.  S.C. 


rianche  V. 
Fletcher, 
Dougl,  23S. 


a^ercSant  ants  apcrcfjantif^c* 

Goods  were  infiired  on  board  a  fl)ip,  warranted  Fortuguefe, 
The  goods  were  lofl  by  a  different  peril,  but  in  faQ  the  ihip  was 
not  Pcrtuguefe.     The  policy  was  adjudged  void  ab  Initio. 

One  having  an  account  that  a  fhip,  defcribed  like  his,  was 
taken,  injured  her,  without  giving  any  notice  to  the  infurers  of 
what  he  had  heard.  The  policy  was  decreed  ia  equity  to  be  de- 
livered up. 

The  ayent  for  the  plaintifF,  two  days  before  he  effected  the  po- 
licy, received  a  letter  from  Cowes,  in  which  were  thefe  words : 
"  On  the  ]  2ih  of  this  month  I  was  in  company  with  the  Davy 
«*  (the  fliip  in  quefi.ion),  at  twelve  at  night  lofb  fight  of  her  all  at 
"  oncej  the  captain  fpoke  to  me  the  day  before  that  fhe  was 
*'  leaky,  and  the  next  day  we  had  a  hard  gale."  The  fhip,  how- 
ever, rode  out  the  gale,  and  was  captured  by  the  Spaniards.  The 
policy  was  held  to  be  void,  becaufe  the  letter  was  not  communi- 
cated to  the  infurer. 

A  fhip  wasinfured,  *^  at  and  from  Genoa.''  The  (hip  loaded  at 
Leghorn^  and  was  originally  bound  for  Dublin;  but  lofing  her  con- 
voy, fhe  put  into  Genoa  in  AuguJ},  and  lay  there  till  the  January 
following.  All  thefe  fadls  were  known  to  tne  infured,  but  noc 
communicated  to  the  infurer.     The  policy  was  held  to  be  void. 

A  fiiip  being  bound  from  the  coafl  of  Africa  to  the  Britifly  Wfl 
Indies,  failed  from  St.  Tho!nas''s  on  the  coalt  of  Africa  on  the  2d  of 
Ocfobery  a  circumftance  with  which  the  plaintiff  was  acquainted 
by  a  letter  received  in  February.  The  policy  was  not  maoe  rill  the 
2ifl  of  March.  The  letter  was  not  fhewn,  nor  was  any  thing  faid 
of  her  failing  from  St.  Thomas'' s,  but  in  the  inflrud^ions  <*  the  fhip 
"  was  faid  to  have  been  on  the  coail  the  2d  of  Ocfober."  The 
policy  was  held  to  be  void. 

The  broker's  inflrudions  flated  the  pip  ready  to  fail  on  the  za,th 
of  December  ;  the  broker  reprefented  to  the  underwriter  that  the 
fliip  was  in  port,  when  in  fatl  fiie  had  failed  the  23d  of  December, 
The  policy  was  void. 

But  there  are  many  matters  as  io  which  the  infured  may  ba 
innocently  filent  ;  ift.  As  to  what  the  infurer  knows,  however  he 
came  by  that  knowledge  ;  2d,  As  to  what  he  ought  to  know  ; 
3d,  As  to  what  lefTens  the  rllk.  An  underwriter  is  bound  to  know 
particular  perils,  as  to  the  ftate  of  war  or  peace.  If  a  privateer  is 
infured,  the  underwriter  needs  not  be  told  her  deftination. — An 
infurance  was  made  on  Fort  Marlborough  in  the  Eafl  Indies  for 
twelve  months  againft  the  attacks  of  an  European  enemy,  for  the 
benefit  of  the  governor.  The  defence  let  up  was  an  undue  con- 
cealment of  circumftances,  particularly  the  weaknefs  of  the  fort, 
and  the  probability  of  its  being  attacked  by  the  French.  The  court 
held  that  the  policy  was  good. 

A  Ihip  was  iiifured  "  from  London  to  Natiiz,  with  liberty  to  call 
**  at  Of  end."  The  fliip's  clearances  and  papers  were  all  made  out 
for  Of  end ;  but  (he  was  never  intended  to  go  thither.  After  the 
policy  was  made,  war  was  declared  againll  France.  Two  de- 
fences were  fct  up:    ill,  That  there  was  a  fraud  in  clearing  out 
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the  flilp  for  OJiend,  when  (he  never  was  defigned  for  place.  2d, 
That  as  hoftilities  were  declared  after  the  policy  was  figned,  and 
before  the  ihip  failed,  the  defendant  ought  to  have  had  notice. 
The  court  held  that  neither  of  the  objections  vi'as  valid ;  for  as  to 
^he  firft  it  was  the  common  ufage  •,  and  of  the  fecond  the  infurer 
was  bound  to  take  notice. 

An  underwriter  refufed  to  pay  a  lofs  by  capture,  the  (hip  being  Mayn«T. 
Portugtiefe  and  condemned  for  having  an  EngliJIj  fupercargo  on  ^p'^*^' 
board,  becaufe  the  infured  had  not  difclofed  that  circumftance.  ^  j  ceo.  3.* 
The  court  held,  that  the  condemnation  was  unjuft,  and  was  not  Paik,  125. 
fuch  a  circumftance  as  the  infured  was  bound  to  difclofe. 

A  reprefentation  is  a  ftate  of  the  cafe,  not  forming  a  part  of  the  Park,  196. 
written  inftrument  or  policy  ;  and  it  is  fulhcient  if  it  be  ful  llan- 
tially  performed.  If  there  be  a  rnifreprefentation,  it  will  avoid  the  , 
policy,  as  a  fraud,  but  not  as  a  part  of  the  agreement.  Even 
written  inftrudlions,  if  they  are  not  inferted  in  the  policy,  are 
only  to  be  confidered  as  reprefentatlons ;  and  in  order  to  make 
them  valid  and  binding  as  a  warranty,  it  is  neceflary  that  they 
make  a  part  of  the  written  inftrument.  But  if  a  reprefentation  be 
falfe  in  any  material  point,  it  will  avoid  the  policy  j  becaufe  tlie 
underwriter  has  computed  the  rifle  upon  circumftances  which  did 
not  exift. 

The  following  inftru6tions  were  fhewn  to  the  firft  underwriter,  Pawfon  v, 
but  not  inferted  in  the  policy,  *<  Three  thoufand  five  hundred  ^*'^°'''5 
**  pounds  upon  the  fliip  Juliu's  Cttfai\  for  Halifax^  to  touch  at 
**  Plymouthy  and  any  port  in  America  :  jhe  mounts  t-zuclve  gtifis,  and 
*'•  tiventy  men."  Theie  inftru6Hons  were  not  fhewn  to  the  prefent 
defendant,  but  (he  v/as  reprefeuted  generally  as  ajhip  offeree.  At 
the  time  of  her  capture,  the  had  on  board  6  four-pounders,  4 
three-pounders,  3  one-pounders,  6  fwivels,  and  27  men  and  boys 
in  all,  of  which  16  only  were  men.  The  witnefs  faid,  he  confi- 
dered her  as  being  ftronger  with  this  force,  than  if  flie  had  12 
carriage  guns,  and  20  men  ;  and  that  there  were  neither  men  nor 
guns  on  board  at  the  time  of  the  iiifurance.  The  court  held,  that 
thefe  inftruclions  were  only  a  reprefentation ;  and  that  they  had 
been  fubftantially  performed. 

A  (hip  was  Infured  at  and  from  Port  F Orient  to  the  I/les  of  Bizev, 
France  and  Bourbon,  and  to  all  or  any  ports  or  places  where,  and  Fletcher, 
whatfoever,  in  the  EaJ}  Indies^  C':it:a,  Peifa,  or  elfewhere,  beyond     ^"^  '  ^    ' 
the  Cape  of  Good  Hope,  from  .place  to  place,  and  during  the  fhip's 
flay  and  trade,  backwards  and  forwards,  at  ail  ports  and  places, 
and  until  her  fafe  arrival  back  at  her  laft  port  of  difcharge   in 
France.     A  flip  of  psper,  at  the  time  the  policy  was  underwritten, 
was  nvafered  to  it,  and  ihewn  to  the  underwriters,  on  which  was 
written  the  following  reprefentation  :   "  The  fiiip  has  had  a  com- 
"  plete  repair,  and  is  now  a  fine  and  good  veiTel,  three  decks. 
*'  Intends  to  fail  in  September  or  Oci^bcr  next.     Is  to  go  to  Md' 
*'  deira,  the  Ifes  of  France,  Pondicherry,  China,  the  Ifes  of  France^ 
«  and  rOrient."     The  (hip,  in  faft,  did  not  fail  till  the  6th  of 
December,  and  did  not  reach  pQudichtrry  till  the  month  of  July 

following. 
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following.  She  ccntinued  there  till  Augury  when  inftead  of  prd* 
ceeding  to  Ck:7ia,  \hz  failed  for  Bengal.,  where  having  pnfled  the 
winter  and  undergone  confidtrable  repairs,  (he  returned  to  PofiJi- 
cherry,  and  after  taking  in  a  homeward-bound  cargo  at  that  place, 
proceeded  in  l)er  voyage  back  to  POrient,  but  was  taken  by  the 
Mentor  privateer.  The  ufual  time,  in  which  the  dire<ft  voyage  is 
performed  between  Pondicherry  and  Bengal  is  fix  or  feven  days  ; 
but  this  fijip  was  fix  weeks  in  going  to,  and  two  months  in  re- 
turning from  Befigal,  and  lay  off  AladraSy  Mafulipatanty  Viftga- 
paiam,  and  Tanon^  and  took  in  goods  at  all  thofe  places.  Lord 
Mansjield  told  the  jury,  that  if  no  fraud  was  intended,  and  that 
the  variance  between  the  intended  voyage,  as  defcribed  in  the  flip 
of  paper,  and  the  actual  voyage  as  performed  did  not  tend  to  in- 
crcafc  the  rift:,  this  Jllp  of  paper  being  only  a.reprejentationy  the  plain- 
tiff was  entitled  to  their  verdict. 

If  the  raifreprcfentation  be  in  a  material  point,  it  will  avoid  the 
policy,  even  though  it  happen  by  millake. 
Macdowell         Thus,  in  a  policy  on  a  Ihip  from  New  York  to  Philadelphioy  the 
V.  Fraftfr,      bfoker  teptefented  lo  the  infurer  that  the  Jliip  was  feen  fafe  in  the 
Delaware  on  the  i  \th  t^/" December  by  a  fliip  which  arrived  at  New 
Yorh;  whereas  in  fa£l  the  fhip  was  loft  on  the  9th  of  December. 
The  policy  was  held  to  be  void,  although  there  was  no  fufpicion 
of  fraud. 
Shirley  V.  The  fame  rule  liolds  if  the  broker  conceal  any  thing  materially 

Wiikmfon,    (hough  the  only  ground  for  not  mentioning  it  Ihould  be  that 
the  tact  concealed  appeared  immaterial  to  him. 

But  the  thing  concealed  muft  be  (omefafly  not  a  mere  /peculation 
Barber  V.      or  cxpeBation  of  the  infurtd.     Thus,  where  a  broker  infuring  feve- 
Fictcher,       ■^^\  yeflels,  fpeaking  of  them  all,  faid,  "  which  veflels  are  expected 
ou£  .Z92.    ^j  ^^  leave  the  coait  of  Africa  in  November  or  December ,-"  the  policy 
was  held  good,  although  in  faCi  the  (hip  in  queftion  had  failed  in 
the  month  of  May  preceding. 
Tark,  2cS.         Wherever  there  has  been  an  allegation  of  falfehood,  a  conceal- 
ment of  circumflances,   or  a  mifreprefentation,  it  is  immaterial 
whether  it  be  the  ait  of  the  perfon  himfcif  who  is  interefted,  or  of 
his  agent :  for  in  either  cafe  the  contract  is  founded  in  deception, 
and  tiie  policy  is  confequently  void. 

This  rule  prevails,  even  though  the  act  cannot  be  at  all  traced 
to  the  owner  of  the  property  infured. 
Stewart  v.  A  man  having  arrived  at  Greenock,  knowing  of  the  lofs  of  the 

Duniop,        £j^jp  ij^fm-j.j^  ajij  meeting  an  Intimate  friend  and  acquaintance  of 
Hoiife  of       the  infured,  and  a  partner  with  him  in  fome  other  tranfa<Stion8, 
Lords,  Apr.  communicated  the  intelligence  of  the  lofs  of  the  fiilp  to  him,  wha 
''7^5'      defired  it  might  be  concealed.     The  fame  day  the  perfon  receiving 
the  account  held  a  converfation  with  the  plaintiff's  clerk,  who, 
notwirhftanding  that,  fwore,  that  he  had  no  information  from  him 
refpedting  the  fhip,  nor  did  he  get  any  hitit  from  him,  further  than 
the  faid  perfon  afking  the  deponent,  if  he  knew  whether  there  was 
any  infurance  made  upon  her,  and  if  there  was  any  account  of  her. 
The  fame  day  the  plaintiff  dcfired  this  clerk  to  write  to,  get  an  in- 
furance 


furance  effedled,  which  he  did,  without  telling  his  mafter  of  this 
converfation.  The  Couvt  of  Scffion  in  Scotland  held  the  policy  to 
be  void  ;  and  the  Koufe  of  Lords  confirmed  the  decree. 

The  plaintiff's  agent  fliippcd  goods  for  the  plaintiff,  and  wrote  Fitrherbe.-t 
to  the  plaintiff's  agent  in  town  to  get  an  infurance  done.     The  *'  Mather, 
letter  was  dated  the  i6th  of  September,  and  it  contained  this  fen-  Repri^. 
tence,  "  I  this  day  {hipped  on  board  the  Jo/ephy  nvhich  failed  im- 
"  mediately,  a  cargo  of  oats,  I'  r."     This  letter  was  not  however 
fent  till  one  o'clock  on  the  17th.     The  cafe  dates,  that  about  fix 
o'clock  in  the  evening  of  the  16th,  Thomas  (the  agent)  heard  a 
report  that  the  (hip  was  on  fliore  ;  and  at  fix  o'clock  in  the  morn- 
ing of  the  17th  he  kneiv  tlie  fhip  was  loll.     The  policy  was  held 
void  on  account  of  the  fraud  in  Thomas. 

The  courts  of  jultice  in  this  country  have  not  yet  adopted  any 
general  rule  with  refpedl  to  the  return  of  premium  in  cafes  of 
fraud.  In  two  or  three  inftances  in  the  court  of  Chancery,  where 
the  underwriters  have  been  relieved  from  the  payment  of  the  fums 
infured,  on  account  of  fraud,  the  decree  has  direfted  the  premi- 
um to  be  returned. 

Thus,  in  a  cafe  in  the  year  1690,  the  defendant  and  others  had  wittingham 
come  to  the  infurance  office,  and  bought  a  policy  for  infuring  the  ^-  Thornbo- 
life  of  one  Horivell  {upon  whofe  life  they  had  no  concern  or  in-  ch.^^o.   '' 
tereft  depending)  for  a  year  ;  and  the  policy  ran  whether  interefted  zVzm.za^, 
or  not  interelted,  at  a  premium  of  5  /.  per  cent.     They  took  this  ^•^* 
way  of  drawing  in  fubfcribers :  they  agreed  with  one  Marivocd  a 
known  merchant  upon  the  Exchange,  and  a  leading  man  in  fuch 
cafes,  to  fubfcribe   firll ;  but   in  cafe   Horivell  died  within   the 
year,  Marivood  was  to  lofe  nothing,  but  on  the  contrary  was  to 
ihare  what  fhould  be  gained  from  the  other  fubfcribers.     Upon 
the  credit  of  Marivood^  fubfcribing,  feveral  others  (who  had  in- 
quired of  Marivocd  about  Horivell,  who  was  his  neighbour)  fub- 
fcribed  likewife.     Horivell  lived  about  four  months,   and   then 
died ;  and  this  bill  was  brought  to  be  relieved  againft  the  policy  : 
and   this  matter  being  all   confefled  by   the   anfwer,    the  court 
decreed   the  policy   to   be   delivered  up,    a?id  the  premium  to  be 
repaid. 

So  alfo,  in  the  cafe  of  Da  Cojla  v.  Scatidrett,  Lord  Macclesfield^  Da  Cofta  v. 
although  he  held  the  policy  to  be  void,  on  the  ground  of  fraud,  Scandrett, 
decreed  the  premium  to  be  returned  to  the  infured.  ,-o_^ 

It  is  true,  that  during  the  argument  in  the  cafe  next  to  be 
quoted,  the  counfel  cited  a  cafe  of  Rtuher  v.  Hollingbiiry,  in  which 
the  Mailer  of  the  Roll's  had  been  of  a  different  opinion  from  that 
delivered  in  the  two  preceding  cafes.  But  Lord  Mansfield  faid, 
that  there  muft  be  fome  miftake  in  reciting  the  cafe  before  the 
Mailer  of  the  Rolls ;  for  the  pradlice  of  the  court  of  Chancery 
was  certainly  agreeable  to  the  two  former  cafes. 

The  cafe,  in  which  this  obfervation  was  made,  was  an  aflion  on  wiifon  v. 
a  policy  of  infurance  on  a  fhip,  with  a  count  of  a  general  indebita-  Duckett, 
tus  ajjumpftt  for  money  had  and  received  to  the  plaintiff's  ufe  \   ,361.  * 
and  damages  were  laid  at  98  /.     The  trial  was  had,  under  a  decree 
.  of  the  court  of  Chancery,  where  the  now  defendant,  the  infurer, 

being 
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being  there  complainant,  had  oft-red  io  pay  hack  the  premium,  nvh'iS 
nuns  lo/.  No  money  was,  in  the  prefent  cafe,  paid  into  court; 
though  the  ufual  courfe  in  thefe  cafes  is  for  the  defendant,  the 
infurcr,  to  bring  the  premium  into  court.  The  jury  found  a  ver- 
dict for  the  plaintiff,  for  the  ten  pounds  premium,  on  the  count  for 
money  had  and  received  to  his  ufe  -,  although  they  were  of  opinion 
againd  the  policy,  upon  the  foot  of  fraud  ;  and  found  againft  it,  as 
being  fraudulent.  In  fact,  the  firft  underwriter  was  only  a  decoy- 
duck,  to  induce  other  perfons  to  underwrite  the  policy :  and  it 
had  been  previoufly  agreed  bttween  the  infured  and  him,  that  he 
fliould  not  be  bound  by  figning  the  policy  •,  which  this  court  confi- 
dered  as  a  fraud,  and  therefore  that  the  jury  had  given  a  right 
verdi£l  in  finding  the  policy  fraudulent.  With  the  concurrence  of 
Lord  Mansfield,  (before  whom  this  caufe  was  tried,)  and  of  the 
counfel  on  both  fides,  it  was  agreed  to  bring  this  queftion  before 
the  court,  whether,  upon  a  policy  of  Infurance  being  found  fraud- 
ulent, the  premium  fiiould  be  returned  to  the  plaintiff  (the  in- 
fured), or  retained  by  the  defendant  (the  infurer)  ?  The  cafes 
above  mentioned  were  quoted  by  the  counfel  for  the  plaintiff;  but 
they  being  all  in  Chancery,  Lord  Mansfield  faid,  he  wanted  to 
know  whether  there  was  any  common  law  determination  to  the 
fame  effedl.  As  it  did  not  appear  that  there  was,  his  Lordflhip 
faid,  It  was  plain  what  mufl  be  done  in  this  cafe  -,  for  he  looked 
upon  the  offer  made  by  the  complainant's  bill  in  equity,  to  be  the 
fame  thing  as  if  the  money  had  aHually  been  brought  into  ccurt  in 
the  prefent  cafe. 

But  although  the  common  law  has  been  fo  filent  upon  the  fub- 
je<Sl,  as  not  to  lay  down  any  general  rule  ;  and  although,  in  all  the 
cafes  ftated,  the  premium  was  reflored  ;  yet,  if  the  fraud  is  noto- 
rious, palpable,  and  grofs  In  its  nature,  the  court  may  order,  and 
has  ordered,  the  underwriter  to  retain  the  premium. 
Ty'erT.  Thus,  where  an  aftion  was  brought  by  the  infured  to  reeovet 

Horne,  150/.,  being  the   amount  of  the  defendant's  fubfcription  ;    the 

Gui'i/haii,  ground  of  refufal  was,  that  the  infurance  was  fraudulent;  and  that 
-after  HIi.  the  plaintiff  knew  of  the  lofs  of  the  (hip,  at  the  time  of  effe£ling 
T.  1785'  the  policy.  The  counfel  for  the  plaintiff  were  under  the  neceffity 
of  admitting  that  their  client  had  made  fome  fraudulent  infurances 
upon  this  very  fliip,  fubfequent  to  the  one  now  in  difpute ;  but  con- 
tended, that  news  of  the  lofs  of  the  (hip  had  not  arrived,  till  after 
this  particular  one  was  effe£led.  The  evidence,  however,  was  fo 
ilrong  as  eafily  to  convince  the  jury,  that  the  plaintiff  had  received 
information  of  the  lofs  before  the  order  for  making  the  infurance 
was  given  to  the  broker ;  and  they  found  a  verdi£t  for  the  de- 
fendant. 

Lord  Mansfield  faid.  The  fraud  was  fo  grofs,  that  the  premium 
fliould  not  be  recovered  from  the  underwriter. 

It  is  proper,  however,  to  obferve,  that  it  has  been  laid  dowiras 

clear  law,  that  if  the  underwriter  has  been  guilty  of  fraud,  an  a£lion 

lies  agai::'(l  him,  at  the  fuit  of  the  infured,  to  recover  the  premium. 

3  Burr.         Thus  it  was  faid  by  Lord  Mansfield,  in  the  cafe  of  Carter  v.  Boehm  .- 

JI909-  «  The  policy  would  be  void  againft  the  underwriter,  if  he  concealed 

**  any 


•*  any  thing  ;  as,  if  he  infured  a  ihip  on  her  voyage,  which  he  prl- 
**  vately  knew  to  be  arrived  ;  and  an  aclion  would  lie  to  recover  the 
**  premium.^' 

By  Itatiue  i  Ann.  J.  2.  c.  3.  §4.  i;  is  enaded,  That  if  any 
captain,  mafter,  mariner,  or  other  ofBcer,  belonging  to  any  (hip, 
fliall  willingly  caft  away,  burn,  or  otherwife  deftroy  the  (liip  unto 
which  he  belongeth,  or  procure  the  fame  to  be  done,  to  the  preju-  » 

dice  of  the  owner  or  owners  thereof,  or  of  any  merchant  or  mer- 
chants that  (hall  load  goods  thereon,  (or,  by  a  fubfequent  ftatute,  4  Geo.  i. 
to  the  prejudice  of  any  perfon  or  perfons  that  fhall  underwrite  any  '^'  ^^-  §  3* 
policy  or  policies  of  infurance  thereon,)   fhall  fufFer  death  as  a 
felon. 

Every  {hip  infured  mud,  at  the  time  of  the  infurance,  be  able  Mills  v. 
to  perform  the  voyage,  unlefs  fome  external  accident  fnould  hap.  •'^''h''"'^'^'. 
pen  ;  and  if  fhe  have  a  latent  defe£l  wholly  unknown  to  the  parties,  Park^  221. 
that  will  vacate  the  contra6t,  and  the  infurers  are  difcharged. 
This  arifes  from  a  tacit  and  implied  warranty,  that  the  (hip  fhall  be 
in  a  condition  to  perform  the  voyage. 

But,  though  the  infured  ought  to  know  whether  fhe  was  fea- 
worthy  or  not  at  the  time  fhe  fet  out  upon  her  voyage  ;  yet,  if  it 
can  be  fiiewn  that  the  decay  to  which  the  lofs  is  attributable  did 
not  commence  till  a  period  fubfequent  to  the  infurance,  the  under- 
WTiter  will  be  liable,  if  fhe  fhould  be  loft  a  few  days  after*  her  de- 
parture. 

It  was  faid  by  Lord  Mansfield^  that  "  by  an  implied  warranty  Eden  r. 
**  every  fliip  infured  muft  be  tight,  ftaunch,  and  ftrong;  but  it  is  f-^'^kinfon, 
*'  fufhcient  if  fhe  be  fo  at  the  time  of  her  failing.     She  may  ceafe     °"^  '  "^^  ' 
"  to  be  fo  in  twenty-four  hours  after  her  departure,  and  yet  the 
"  underwriter  will  continue  liable." 

However,  if  a  fhip  fail  upon  a  voyage,  and  in  a  day  or  two  be-  Murray  v. 
come  leaky,  and  founder,  or  be  obliged  to  return  to  port,  without  "^andam, 
any  ftorm,  or  vifible  or  adequate  caufe  to  produce  fuch  an  effedl,  Cui'idh'an'^ 
the  prefumption  is,  that  flie  was  not  feaworthy  when  flie  failed;  after  Mich. 
and  the  jury,  upon  the  plaintiff's  own  cafe,  may  draw  fuch  a  con-  17°'*'  '^''""^ 

1    r  Kenyon, 

cluljon.  c.  T. 

As  it  is  a  condition  or  implied  warranty  in  every  policy  of  in-  shooibrcd 
furance,.that  the  fliip  is  feaworthy,  there  need  be  no  reprefentation  ^:  ^^^^> 
of  that  -,   for   if  fhe  fail  without   being  fo,  the   policy  is   void.  c'uUdhan'^ 
And  any  infufficiency  in  her  former  voyage,  will  not  vacate  the  after  Hii.' 
policy.  ^722- 

Whenever  an  infurance  is  made  on  a  voyage  exprefsly  prohibit-  Park,  232. 
ed  by  the  common  law,  ftatute,  or  maritime  law  of  this  country, 
the  policy  ;s  void. 

The  goods  on  board  a  fliip  were  infured  "  at  and  from  London  Jolmfoa  v. 
•*   to  Neiu  Torh,  warranted  to  depart  vv'ith  convoy  from  the  chan-  ^""on. 
*'  nel  for  the  voyage."     She  had  provifions  on  board,  which  fhe     ""*' '  ^'^  ' 
had  a  licence  to  carry  to  Neiu  Tcrk  under  a  provifo  in  the  prohi- 
bitory att  of  16  G.  3.  c.  5.     But  07^.6 -half  of  the  cargo,  including  the 
goods f  nvhich  ivere  the  fuhjeB  of  this  infurance ,  was  not  licenfcd.    The 
commander  in  chief  had  iHacd  a  proclamation  to  allow  the  entry 
«f  unlicenfcd  goods  j  but  he  had  no  authority  uncier  the  ad^  of 

Vol.  IV.  U  u  parliuiiient 
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parliairent  to  iflue  fuch  proclamatior.,  or  to  permit  the  exportation 
of  unliccnfed  goods.  The  flatute  prohibits  all  intercourfe  ivith 
Neiv  Torkf  and  coufifcates  all  fliips  trading  to  that  place,  utilels 
they  have  a  licence.  The  court  lield  the  policy  was  void  :  it  is 
immaterial  wliether  the  underwriter  did  or  did  not  know  that  the 
voyage  was  illegal-,  for  the  court  cannot  fubilantiate  a  contradl 
in  direct  contradidtion  to  law. 

If  a  Clip,  though  neutral,  be  infufed  on  a  voyage  prohibited  by 
an  embargo,  fuch  an  infurance  is  void. 

Park,  234. 

An  infurance  upon  a  fmuggling-voyage  prohibited  by  the  re- 
venue  laws    of  this  country   would   be   void.     AUter^   if  merely 
againft  the  revenue  laws  of  a  foreign  flate  j  for  no  country  pays 
attention  to  the  revenue  laws  of  another. 
J»ond.  Sictings,  Hil  Vac   1780.     Park,  237. 

No  infurance  can  be  legally  made  on  an  enemy's  property. 

.     Briftow  V.  Towers,  7<y.  35. 
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All  infurances  upon  commodities,  the  importation  or  exporta- 
tion of  which  is  prohibited  by  law,  are  void.  And  this  rule  pre- 
vails, vi'hether  tha  infurer  did  or  did  not  know,  that  the  fubjeft  of 
the  infurance  was  a  prohibited  commodity. 

By  ftatute  4  b"  5  IF.  ^  M.  c.  15.  §  14,  15,  16.  a  penalty  of 
500/.  is  inflifted  on  tlie  infurer,  who  fliall  by  way  of  infurance 
procure  the  importation  of  prohibited  goods  ;  and  a  like  penalty 
on  the  infured. 

By  8  (5^  9  W.  3.  c.  36.  <)  I.  the  importation  of  any  foreign  ala- 
modes  or  luilrings,  by  way  of  infurance  or  otherwife,  without 
paying  the  duties,  is  exprefsly  prohibited. 

By'zSG.  ■:;.  <:•  38.  §45*  perfons  making  infurances  on  wool, 
is'c.  are  liable  for  the  firll  offence  to  a  fine  of  50/.  and  fix  months 
lolitary  imprifonment.  The  fame  penalty  is  impofed  on  the  in- 
fured, and  the  infurance  is  void. 

In  a  policy,  *'  valued  free  from  average,"  and  *'  intereft  or  no 
"  intereft,"  it  is  manifeft,  that  the  performance  of  the  voyage  or 
adventure,  in  a  reafonable  time  and  manner,  and  not  the  bare 
cxillence  of  the  {hip  or  cargo,  is  the  obje6l  of  the  infurance. 

It  was  declared  from  the  Bench,  in  the  reign  of  Queen  Aiwe^ 
that  fuch  infurances  wtxQ  fonncrly  bad  j  for  it  is  faid  in  that  cafe, 
that  in  former  times,  if  one  had  no  intereft,  though  the  policy 
ran,  interejl  cr  no  intereft^  the  infurance  was  void;  becaufe  in- 
furances were  made  for  the  benefit  of  trade,  and  not  that  perfons 
unconcerned  therein,  or  uninterefted  in  the  fubjecl-matter,  fliould 
profit  by  them. 

The  idea  thus  ftarted  is  very  much  confirmed  by  what  fell  from 
the  court  in  the  cafe  of  Depa'iba  v.  Ludlow  :  for  the  court  there 
obferved,  that  infurances  upon  intereft  or  uo  intereft  were  intro- 
duced_///ff  the  revolution. 

But  though  this  mode  of  Infuring  thus  gained  a  footing  in  Eng-^ 
iandf  yet  when  introduced,  the  courts  of  juftice  looked  upon  thefe 

Gontra6,s 


^ercljant  anu  ^crctantiffe,  659 

((|onti:a6ts  with  a  jealous  eye  ;  and  by  their  determinations  fliewed 
the  ilrong  prejudices  which  they  entertained  againft  them.  The 
courts  of  equity  in  particular  manifeftcd  that  their  inclination 
would  lead  them  as  much  as  poflible  to  fupprefs  fuch  a  fpecies  of 
contra£l: :  nay,  that  they  ftill  confidered  them  as  void. 

The  defendant  had  lent  money  on  a  bottomry  bond,  but  had  no  Goddart  v. 
intereft  In  the  fhip  or  cargo;  the  money  lent  was  300/.,  and  he  ^^"■^ff. 
infured  450/.  on  the  fhip  :  the  plaintiff's  bill  was  to  have  the  '"'  '* 
policy  delivered  up ;  becaufe  the  defendant  was  not  concerned  in 
point  of  intereft,  as  to  the  (hip  or  cargo.  Per  curiam. — Take  it 
that  the  law  is  fettled,  that  if  a  man  has  no  intereft,  and  infures, 
the  infurance  is  void,  though  It  be  exprcffed  in  the  policyj  intcrejied 
er  not  interejied.  The  reafon  the  law  goes  upon  is,  that  infurances 
were  made  for  the  benefit  of  trade,  and  not  that  perfons  uncon- 
cerned therein,  and  who  were  not  interefted  in  the  fhip,  fl)ould 
profit  thereby  ;  and  ivhere  one  ^Donld  have  the  henejit  of  the  infurance^ 
he  vmjl  renounce  all  inter ejl  in  theJJjip.  And  the  reafon  why  the  law 
allows  that  a  man,  having  fome  intereft  in  the  (hip  or  cargo,  may 
infure  more,  or  five  times  as  much,  is,  that  a  merchant  cannot  tell 
how  much  or  how  little  his  factor  may  have  in  readinefs  to  lade  on 
board  his  (hip.  Per  cur. — Decree  the  policy  to  be  delivered  up  to 
be  cancelled. 

So,  on  a  policy  of  Infurance  on  goods,  by  agreement  valued  at  Le  Pypre 
600  /.,  the  infured  not  to  be  obliged  to  prove  any  intereft ;  the  ^  J"^"'^ 
Lord  Chancellour  ordered  the  defendant  to  difcover  what  goods 
he  put  on  board  ;  for  although  the  defciidant  offered  to  renounce 
all  intereft  to  the  infurers,  yet  It  muft  be  referred  to  the  Maftcr 
to  examine  the  value  of  the  goods  faved,  and  to  dedu6l:  it  out  of 
the  value  or  fum  of  600  /.,  at  which  the  goods  were  valued  by  the 
agreement. 

The  difference  between  policies  upon  Intereft,  and  fuch  as  are  Gofs  v, 
not,  was,  that  In  policies  upon  intereft,  the  infured  recovered  for  the  ^t*^*^"^^? 
lofs  adlually  fuftained,  whether  It  were  total  or  partial :  but  upon  a 
wager  policy,  he  could  never  recover  but  for  a  total  lofs. 

It  Is  enad^ed  by  ftat.  njGeo.  2.  c.  37.  that  infurances  made  on 
fhlps  or  goods,  interejl  or  no  interejl,  or,  lolthout  further  proof  cf 
intereft  than  the  policy,  or  by  luay  of  gmning  or  wagering,  or  'without 
benefit  of falvage  to  the  infurery  (lull  be  void.  By  §  2.  there  is  an 
exception  for  Infurances.  on  private  (hips  of  war,  fitted  out  folely 
to  crulfe  againft  his  Majefty's  enemies;  and  alfoby§3.  on  any 
merchandizes  or  effecfls,  from  any  ports  or  places  in  Europe  or 
/imericoy  belonging  to  the  crowns  of  Spain  or  Portugal. 

This  ftatute  hath  been  frequently  holden  not  to  extend  to  in-  Tfie'luffcn 
furances  of  foreign  property,  and  on  foreign  (lilps.  ^'^^  T*^,",'. 

It  hath  been  alfo  frequently  holden  upon  this  a£l,  that  a  valued  Lew  s  v. 
policy  Is  not  a  wager  policy,  for  the  infured  muft  prove  fome  in-  R"<-J^«''» 

n  Oil'  -,.'.  n  jr    •^  Burr. 

tereft,  although  he  need  not  prove  the  value  of  this  mtereit.     It   .,6-, 
indeed  It  could  be  made  appear,  that  a  valued  policy  v.'ere  ufed  Grdnt  v. 
merely  as  a  cover  to  a  wager,  in  order  to  evade  the  ftatute.  It  would  ^[^^^"^''"» 

b<J  VOido  zz  Geo.  3.  B.  R.     Park,  a67.     Da  Cofta  v.  Firth,  4  Burr.  ijGS. 
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L-  Cras  Upoii  a  joint  capture  by  the  army  and  navy,  the  officers  zni 

V.  Hughes,  cYew  of  the  fhips  have,  before  condemnation,  an  infurable  intereft 
azGeo.V  by  virtue  of  the  prize  a£t,  which  ufually  pafles  at  the  commence- 
Paik,  269.     ment  of  a  wor. 

Kent  V.  All  infurances,  made  by  perfons  having  no  intereft  in  the  event 

^"'^'     „      about  which  they  infute,  or'without  reference  to  any  property  on 
^  board,  are  merely  wagers,  and  are  void.     Thus,  where  the  de- 

fendant, in  confuleration  of  20/.  paid  'by  the  plaintiff,  undertook 
that  the  ftiip  fliouKi  fave  lier  paflage  to  C/:i;ia  that  feafon,  or  that 
he  would  pay  1000/.  within  one  month  after  her  arrival  in  the 
liver'T'/^nw/t'j' ;  the  contrail  was  holden  tO  be  void,  although  the 
^plaintiff  had  fome  goods  on  board. 
Lowrey  v.  Wherever  the  court  can  fee  upon  the  face  of  the  policy,  that  it 

Bourdieu,  jg  merely  a  contrail  for  gaming,  where  indemnity  is  not  the  objecl 
""8 -40  •  jj^  view,  they  are  bound  to  declare  fuch  policy  void.  As,  where 
bv  the  policy  it  appeared,  that  the  plaintiffs  had  lent  26,000  /.  on 
bond  to  a  captain  of  an  EajQ  Ind'unnan,  to  which  amount  the  fl)ip 
and  cargo  were  infured,  and  that  in  cafe  of  lofs  no  other  proof  of 
intereft  was  to  be  required  than  the  exhibition  of  the  bond  j  the 
court  held,  that  the  contrail  vi^as  void. 

As  to  re-aiTurances,  it  is  declared  by  fiat.  igG.  2.  c.  37.  §4. 

that  it  fhall  not  be  lawful  to  make  re-afiurance,  unlefs  the  infurer 

be  infolvent,  become  a  bankrupt,  or  die  ;  in  any  of  which  cates, 

fuch  infurer,  his  executors,  adminiflrators,  or  affigns,  may  make 

re-aflurance  to  the  amount  before  by  him  infured,  exprefling  in  the 

policy,  that  it  is  a  re-affurance. 

Andee v,  A  re-aflurance  was  made  by  the  defendant  on  a  French  veflel, 

Fletcher,       |"^j.[^  iufured  by  a  French  underwriter  at  Alarfeules^  who  was  living, 

RcD.  161.     '^Vi'S.y  at  the  time  of  fubfcribing  tlie  fecond  policy,   was  folvent. 

The  court  were  unanimouliy  of  opinion,  that  this  re-alTurance  was 

void-,  and  that  every  re-alTurance  in  this  country,  either  by  ^r/V/,'Z? 

fubje£ls  or  foreigners,  on  Britt/Ij  ox  foreign  fhips,  is  void  by  the 

{tatute,  unlefs  the firjl  ajjiirer  be  infolvent^  become  a  banhmpt.,  or  die. 

Ns^by  V,  In  the  year  176:;,  it  was  ruled  by  Lord  ly'Iansjieldf  Chief  Juflice, 

Keed,  Sit-    aj>^i  agreed  to  be  the  courfe  of  pra£lice,  that  upon  a  double  in- 

London         furaucc,  though  the  infured  is  hot  entitled  to  two  fatisfa£lions  ; 

Eaft.  Vacat.  yet,  upon  the  fivfh  action  he  may  recover  the  whole  fum  infured, 

^'^^'.  „       2nd  may  leave  the  defendant  therein,  to  recover  a  rateable  fatif- 

Rep  416.      faction  irom  the  other  miurers. 

Rogers  v.  Thus  alfo,  it  was  determined  in  a  fubfequent  cafe  at  Guildhall. 

P''^'"'  .       It  was  an  a6tion  on  a  policy  of  infurance  on  a  {hip  from  New- 

JV1.C' .  Vac.  foundland  to  Daninica,  and  from  thence  to  the  port  of  difcharge  to 

J 7  Geo.  3.     the  JVe/!  Indies.     It  was  a  valued  policy  on  the  fliip  and  freight ; 

(Vkmfi^ld!^   and  on  the  goods  as  intereft  fhould  appear.     The  fhip  failed  from 

S.'iinf  John's  the  17th  oi  December  1775,  and  the  plaintiff  declared 

as  for  a  total  lofs.     The  defendant  underwrote   for  200/.,  and 

paid  into  cqurt  124/.     This  fum  was  paid  on  a  fuppofition,  that 

the  underwriters  on  3  former  policy  fliould  bear  a  fhare  of  the 

lofs.     The  plaintiff  had  originally  infured  ?^X  Liverpool  on  a  voyage 

from  Newfoundland  to  Barbadoes  and  the  Leeward  IJlands,  with  an 

exception  of  American  captures  :  but  the  plaintiff  afterwards,  for 

6  the 
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the  piirpofe  of  fecuring  himfelf  againil  captures,  and  having 
altered  the  courfe  of  his  voyage,  made  the  prefent  infurance.  The 
plaintiff  now  inhfted  he  was  entitled  to  receive  the  full  amount  of 
his  infurance  againft  the  defendant,  and  not  to  any  part  from  the 
Liverpool  underwriters,  becaufe  the  voyage  now  infured  was 
different  from  that  infured  at  Liverpool.  There  was,  however,  a 
verdifl  for  the  plaintiff  for  his  full  demand,  ivith  liberty  for  the  de- 
fendant to  britig  an  aciion  againjl  the  Liverpool  underwriters^  if  he 
thought  fit. 

Accordingly  in  the  Eaflerttrm.  following,  an  action  was  brought  Davis  v; 
for  money  had  and  received  to  the  ufe  of  the  plaintiff,  who  was  9.'''?*'^'^'. 

1        1    r       I  •       1       1    A  I-      •  1  -1       •         Sittings  in 

the  defendant  in  the  laft  caule,  m  order  to  recover  a  contribution  Eaft,  Vac. 
for  the  lofs  which  the  plaintiff  had  been  obli;?ed  to  pay.     It  was  17  Geo.  3. 
agreed  by  both  parties  to  admit,  that  on  the  London  policy  (which  ^'*-'""^"'  .-. 
was  the  fubje<Sl  of  the  former  a£lion)  2200/.  were  infured  ;  that 
on  the  two  Liverpool  policies  1700/.  were  infured  :  that  the  mer- 
chant was  interefted  to  the  amount  of  500/.  on  the  fliip  ;  300/.  on 
the  freight  j  and  1400/.  on  the  cargo.     That  the  plaintiff  had  paid 
200/.  lofs,  and  47 /.  for  the  cofts.     The  queflion  was,  Whether 
the  defendant  was  liable  to  contribute  any  thing,  and  what  ?  The 
whole  intereft  was  2200/.  and  the  whole  infurance   was  3900/. 
It  was  infilled  by  the  counfel  for  the  defendant,  that  the  infurance 
in  London  was  an  illegal   re-affurance;  and  therefore  the  plaintiff 
might  have  made  a  good  defence  in  an  a£lion  brought  againft     - 
him :  and    if  fo,  he    could   not   now   recover    over  againfl  the 
defendant. 

Lord  Mansfield. — The  queflion  feems  to  be,  whether  the  infured 
has  not  two  fccurities  for  the  lofs  that  has  happened  ?  If  fo,  can 
there  be  a  doubt  that  he  may  bring  his  aciion  againfl  either  ?  It  is  . 
liice  the  cafe  of  tv.'o  fecurities ;  where,  if  all  the  money  be  reco- 
vered againft  one  of  them,  he  may  recover  a  proportion"  from  the 
other.  Then  this  would  bring  it  to  the  queflion,  v/hether  the 
fecond  Infurance  is  void  as  a  re-ajjiimnce  ?  but  a  re-affurance  is  a 
contrail  made  by  the  infurer  to  fecure  himfelf;  and  this  is  only  a 
double  infurance.— rTVizxQ.  was  another  ground  taken  in  the  caufe, 
which  is  not  material  to  be  mentioned  here  :  but  upon  this  direc- 
tion, the  plaintiff"  had  a  verditl. 

Although  a  man,  by   making  a  double   iafurance,  (liall  not  be  Godm  v. 
allowed  to  recover  a  double  fatisfa£lion  for  the  fame  lofs;  yet  Lond^AiTur. 
various  perfons  may  infure  various  iritcrefls  on   the  fam.e  thing,   ,Burr.  4S9. 
and  each  to  the  whole  value  (as  the  rnafLcr  for  wages,  the  owner  i  Bi.  Rep. 
for  freight,  one  perlbu  for  goods,  another  for  bottomry) ;  and  fuch  '°5'    '  ^' 
a  contract  does  not  fall  within  the  idea  of  a  double  infurance. 

A  deviation  is  underflood  to  mean  a  voluntary  departure,  with-  Park,  294. 
out  neceffity  or  any  reafonable  caufe,  from   the  regular  or  ufual 
courfe  of  the  fpecifick  voyage  infured.     Whenever  this  happens, 
the  voyage  is  determined ;  and  the  infurcrs  are  difcharged  from 
any  refponfibility. 

The  reafon  of  this  Is,  becaufe  the  (hip  goes  upon  a  different 
voyage  from  that  againil  which  the  infurer  undertook  to  in- 
demnify, 
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Nor  is  it  material  whether  the  lofs  be  or  be  not  an  a£tual  con- 
fequence  of  the  deviation  ;  for  the  infuvtrs  are  in  no  cafe  anfwer- 
able  for  a  fubfequent  lofs,  in  whatever  place  it  happen,  or  to 
whatever  caufe  it  may  be  attributed.  Neither  does  it  make  any 
difference  whether  the  infured  was  or  was  not  confenting  to  the 
deviation. 
Foxv.Black,  A  (hip  was  infured  from  Dartmouth  to  Liverpool \  (he  put  into 
Jxe-er  All.    Loo.  a  place  ft^e  viujl  of  neceffit^  pafs  bv  \  and   althoueh   no  accident 

jybi,  coram    ,      r  i   i         ■  .''.-'  -U    J  r  J        -^  '  .        „»  ,    A-     r. 

Yates   [.  betel  her  m  gonig  nito  or  coming  out  oi  Loo  (tor  iiie  was  lolt  alter 

Park,  295.  ihe  got  out  to  fea),  it  was  held  to  be  a  deviation. 
Townfon  A  fiiip  being  infured  from  Dunkirk  to  Leghortiy  comes  to  Dover 

V.  Guyon,  fQj.  ^  Mediterranean  pafs  ,  and  it  was  held  to  be  a  deviation. 

before  Lord  *■ 

JVIansfield,  ibid. 

Jbid.  by  If  the   mailer  of  a  veflel  put  Into  a  port  not  ufual,  or  flay  an 

Lee,  C.J.      unufual  time,  it  is  a  deviation. 

Elliot  V.  The  inlured   ordert>:d    their  broker  to  infure   on   a  particular 

'^''^""'         veflel  from  Carrsn  to  Hull,  luith  liberty  to  call  as  ufual.     Thefe  in- 

45y-*    '    *  ftruclioiis   were  entered  in  the  broker's   books,   and  the  infurer 

fubfcribed  a  policy  on  tl'.e  goods,  '*  at  and  from  the  loading  there-; 

*'  of,  on  board  the  fuid  fhip  at  Carron  wharf,  and  to  continue  and 

'*  endure  uotil  the  faid  fnip  [beifigallc--iucd  a  liberty  to  ciill  at  hetth)y 

*'  fl^iall  arrive  at  Hull "     It  being  ufual  for  thefe  veffels  to  call  at 

Borrotvjlonejs ^  Leiih,   and  Mcrifon^s  Haven,   this  veflel  flopt  at  the 

latter  j  and  received  no  damage  in  going  into  or  coming  out  of  it. 

The  courts  in  ScotlandhclA  it  was  no  deviation;  but  their  iudgment 

was  reverfed  in  the  Houfe  of  Lords. 

Eeatfon  V.  If  feveral  places  are  named  in  the  policy,  the  fhip  mufl  go  to 

Hiwavd,       thofe  places  in  the  order  in  which  thev  are  named,  unlefs  fome 

Kcp.  531.     ufage,  or  fome  fpecial  fa6ls  be  proved,  to  vary  the  general  rule. 

ciafon  V.  If  the  deviation  be  but  for  a  lingle  night,  or  for  an  hour,  it  is 

Simmond,      f.^^^j^ 
iKiKigs  at 
Guildhall,  Hil  1-41. 

Cock  V.  A  fliip  was  bound  from  Cork  to  Jamaica^  under  convoy.  Being 
c.^b"  be7ore  ^^^  ^o^'ce,  fhe,  with  two  other  veflels,  took  advantage  of  the  night, 
i.c:rd  Cam-  s"*^  cruifed  in  hopes  of  meeting  with  a  prize  ;  it  was  held  a  de- 
den,  viation. 

Jolly  V.  But,  if  a  merchant  fhip  carry  letters  of  marque,  fhe  may  chace  an 

s^uin^s'at  ^"^"^y>  though  flic  may  not  cruifi^  without  being  deemed  guilty 

Guii/haii  of  a  deviation. 

•.;  cr  Ealt.  17S1. 

i'/ofi  V.  If  the  infured,  without  the  knowledge  of  the  underwriters,  take 

6're^i'i        *^^'^  ^  letter  of  marque,  (but  without  a  certificate,  which  by  the 

Kcp.  379.     prize  a£l  of  the  33Gfff.  3.  c.66.  §15.  is   abfolutely  necefTary  to 

its  validity,)  for  the  purpofe  of  inducing  the  feamen  to  enter,  and 

without  any  intention  of  cruifing,  this  does  not  fo  eflentially  v&ry 

the  rifk,  as  to  avoid  the  policy. 

r.rurdock  In  an  aclion  on  a  policy  of  infurance  on  freight  of  the  fhip 

Sitti'ri"s'at     ^'^^^^'^^^  ^t   and  from  Bourdeaux  to   Firginia,  warranted  American 

Guildhall,     fhip  and  property ;  the  declaration  alleged,  that  the  fliip  was  an 

after  Tr.       J.nerican    {Ijip,    and   the    property   of  American   fubjeds.      The 

'795-  plaintitT  proved  the  fhip  to  be  American,  and  it  was  to  have  been 

contended. 
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contended,  that  the  warranty  extended  to  the  goods  on  board  as 
well  as  to  the  (hip;  but  upon  the  evidence  it  appeared,  that  the' 
goods,  whether  American  or  not,  were  to  be  carried  in  the  (hip 
from  Bourdeanx  to  Saint  Domingo,  and  that  (lie  was  only  to  call  at 
Norfolk  in  Virginia  for  orders  ;  fo  that  it  was  unnecefTary  to  decide 
or  difcufs  the  quellion  upon  the  condrutlion  of  the  warranty. 
Lord  Kenyan  being  of  opinion,  that  the  underwriters  upon  thia 
policy  had  a  right  to  expe£l,  that  the  goods  upon  which  the 
freight  was  payable  were  configned  to  Virginia  ;  and  that  if  the 
freight  was  payable  for  the  carriage  of  them  from  Boiirdeaux  to 
Saint  Domingo,  the  underwriters  were  not  liable  tor  the  lofs,  thougl> 
the  fhip  was  to  call  at  Norfolk  for  orders,  the  freight  payable  being 
in  fuch  cafe  different  from  the  freight  iiifurcd.  The  plaintiff  was 
accordingly  nonfuited,  and  no  application  was  made  to  fet  th-5 
nonfuit  afide. 

Wherever  the  deviation  is  occafioned  by  abfolute  neceffity ;  as,  Elton  ▼. 
where  the  crew  forced  the  captain  to  deviate,  the  underwriter  ^'■°6'^^"» 
continues  liable.  aScr.1264, 

If  a  fliip  is  decayed,  and  goes  to  the  ncareft  port  to  refit,  it  is  no  Motreux  v. 

deviation.  London 

AfTurance  Company,   i  Atk.  545« 

AVherever  a  fnip,  in  order  to  efcape  a  ftorm,  goes  out  of  the  Harrington 
diretl  courfe;  or  when,  in  the  due  courfe  of  the  voyage,  (lie  is  driven  ":.  H^'i^eid, 
out  of  it  by  Itrefs  of  weather  ;  this  is  no  deviation.        Cundhall,  after  MkhTySS, 

If  a  ftorm  drive  a  (hip  out  of  the  courfe  of  her  voyage,  and  (he  Deianey  v. 
do  the  bed  (he  can  to  get   to   lier  port  of  deftination,  flie  is  not  ^f°':^^'^'^» 
obliged  to  return  to  the  point  from  which  ftie  was  driven.  Rep.-?,. 

A  deviation  may  alfo  be  jullified,  if  done  to  avoid  an  enemy,  or 
to  feek  for  convoy  ;  becaufe  it  is  in  truth  no  deviation  to  go  out 
of  the  courfe  of  a  voyage,  in  order  to  avoid  danger,  or  to  obtain  a 
prote6lion  againft  it. 

In  an  a£lion  upon  a  policy,  which  was  to  infure  the  IVilliam  Bond  v. 
Qalley  in  a  voyage  from  Brtiuen  to  the  port  of  London^  warranted  ^'""'^J^'» 
to  depart  with  convoy,  the  cafe  was  this  :  the  Galley  fet  (itil  from 
Bremen,  under  convoy  of  a  I)iitch  man  of  war  to  the  Elbe,  where 
they  were  joined  by  two  other  Dutch  men  of  war,  and  feveral 
X)utch  and  Englijh  merchant  fliips,  whence  they  failed  to  the  Texel^ 
•where  they  found  a  Ajuadron  of  EngUJlj  men  of  war  and  an 
admiral.  After  a  (lay  of  nine  weeks,  they  fet  out  from  tlie  Tcxel^ 
and  the  Galley  was  feparatcd  in  a  ftorm,  and  taken  by  a  French 
privateer,  taken  again  by  a  Dutch  privateer,  and  paid  80/.  falvage. 
It  was  ruled  by  Lord  Chief  Juftice  Holt,  that  the  voyage  ough^ 
to  be  according  to  ufage,  and  that  their  going  to  the  Ell^e,  thougU 
in  fa£t  out  of  the  way,  was  no  deviation  ;  for  till  after  the  year 
1703,  there  was  no  convoy  for  (hips  directly  from  Bremen  to  Lon- 
don.    And  the  plaintiff  had  a  verdict. 

On  an  infurance  from  London  to  Gibraltar,  warrat^ted  to  depart  Cordon  Mo 
with  convoy,  it  appeared,  there  was  a  convoy  appointed  for  that  ^""^'^'i, 
trade  at  Spithead,  and  the  fliip  Ranger  having  tried  for  convoy  ia  Bordieu, 
the  Doivnsy   proceeded  to  Spithead,  and  was  taken  in  her  way  zStra.^xtji 

U  u  4  thither^ 
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thither.  The  infurers  infifted,  that  this  being  the  trme  olV, 
French  war,  the  fhip  {houM  not  have  ventured  through  the  chan- 
nel, but  have  waited  in  the  Downs  for  an  occafional  convoy :  and 
many  merchants  and  ofhce-keepers  were  examined  to  thatpurpofe. 
But  Lord  Chief  Juftice  Lee  h.eld,  that  the  (hip  was  to  be  con- 
fidered  as  under  the  defendant's  infurance  to  a  place  of  general 
rendezvous,  according  to  the  interpretation  of  the  words  warranted 
to  depart  with  convoy-  And  if  the  parties  meant  to  vary  the  in- 
furance from  what  is  commonly  underftood,  they  fliould  have  par- 
ticularized her  departure  with  convoy  from  the  Downs.  The 
juries  were  compofed  of  merchants  5  and  in  both  cafes  they  found 
for  the  plaintiffs  upon  the  fti-ength  of  this  direction. 
Cowp.  Rep.  In  the  cafe  oi  Bond  againft  Ntitt,  the  point  of  deviation  for  the 
°^'  purpofe  of  procuring  convoy  alfo  came  under  the  confideration  of 

the  court.     Upon  that  occafion.  Lord  Mansfield  and  the  whole 
court  held,  that  if  a  {hip  go  to  the  ufual  place  of  rendezvous,  for 
the  fake  of  joining  convoy  there  ready,  though  fuch  place  be  out 
of  the  direct  courfe  of  the  voyage,  it  is  no  deviation. 
Endcrby  and       And  in  a  more  modern  cafe,    the  only  queftion  was,  whether 
Fletcher'''     ^^'^^  ^-'^s  ^  deviation  or  not.     Lord  Mansjfield  there  directed  the 
Sittings 'in     jury  to  find  for  the  plaintiffs,  if  they  believed    that  the  captain 
London,        fairly  and  bond  fide  ailed  according  to  the  bed  of  his  judgment : 
3780*    ^^'    ^^^  ^^  ^^^  "°  other  view  or  motive  but  to  come  the  fafefl;  way 
home,  and  to  meet  with  convoy ;  for  that  it  was  no  deviation  to 
go  out  of  the  way  to  avoid  danger. 

In  our  lav/  books  it  is  fometimes  faid,  that  a  deviation  may  be 
juftified  by  the  ufage  and  cuflom  of  the  trade.  But  that  is  not 
quite  correal ;  for  if  by  tlie  ufage  of  any  particular  tnde,  it  is 
cultomary  to  ilop  at  certain  places,  lying  out  of  the  dire£l  courfe 
from  A.  to  5.,  it  is  not  a  deviation  to  flop  there  ;  becaufe  it  is  a 
part  of  the  voyage.  There  is  no  deception  upon  the  infurer  ; 
becaufe  he  is  bound  to  take  notice  of  the  ufages  of  trade  ,  they  are 
notorious  to  all  the  world  ;  and  when  the  ufage  has  declared  it 
lawful  in  a  fpecifick  voyage  to  go  to  any  place,  though  out  of  the 
immediate  track,  it  is  as  much  a  part  of  the  contrail  of  infurance 
between  the  parties,  as  if  it  had  been  particularly  mentioned. 
But  in  order  to  juflify  the  captain  of  a  fhip  in  quitting  the  flraight 
and  dire<£l  line  from  the  port  of  loading  to  that  of  deliverv,  there 
mud  be  a  precife,  clear,  and  eflablifhed  ufage  upon  the  fubjeil, 
not  depending  merely  upon  one  or  two  loofe  and  vague  in- 
ftances. 
Sailfoury  V.  Where  a  fhip  was  Infured  from  Liverpool  to  Jamaica^  and  had 
PaXtoQ  P"*^  "^^°  ^^^  y^^  of  Man  i  it  appeared  that  there  v.-exefomeivfiances 
of  the  Liverpool  fiiips  putting  in  there,  but  it  was  not  the  fettled, 
common,  eftabllfncd,  and  direct  ufige  of  the  voyage  and  trade  : 
it  was  theroi'ove  htlJ  a  deviation,  and  the  underwriters  were  dif- 
charged  from  any  lofs  that  happened  fubfequent  to  the  deviation. 
Cowj).  601,  Wherever  a  fliip  does  that  which  is  for  the  general  benefit  of 
all  parties  concerned,  the  ail  is  as  much  within  the  intention  and 
fpint  of  the  policy,  and,  confequently,  as  much  proteiled  by  it,  as 

if 
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if  exprefled  in  terms.  And  therefore  in  all  cafes,  in  order  to 
determine  whether  a  diverfion  from  the  direct  ccurfe  of  the 
voyage  is  fuch  a  deviation  as  in  law  vacates  the  policy,  it  will  be 
proper  to  attend  to  the  motives,  end,  and  confequences  of  the  a£t, 
as  the  true  criterion  of  judgment. 

If  any  of  the  circumftances  above  ftated  do  really  and  bona  fide  Lavahrev. 
occur,  fo  as  to  render  a  deviation  abfolutely  neceffary,  the  flaip  Walter, 
mufh  purfue  fuch  voyage  of  neccjjity  in  the  dire6l  courfe,  and  in  the 
ihorteft    time    pofiible,   otherwife  the   underwriters  will  be  dif- ' 
charged.     Becaufe  a  voyage  fuperadded  by  neceffity,  ought  to  be 
fubje£t   to  the  fame  qualifications,  and  entitled  only  to  the  fame 
fort  of  latitude  as  the  original  voyage,  it  having  become,  by  opera- 
tion of  law,  a  part,  as  it  were,  of  that  original  voyage. 

But  though  an  a6lual  deviation  from  the  voyage  infured  is  thus     ~ 
fatal  to  the  contract  of  infurance  ;  yet  a  deviation  merely  intended, 
but  never  carried  into  effe£l,  is  confidered  as  no  deviation,  and  the 
infurer  continues  liable.     This   has  been  frequently  fo  decided. 
Thus,  in  the  cafe  of  an  infurance  from  Carolina  to  Li/bon,  and  at  Forter  v. 
and  from  thence  to  Brijiol  j  it  appeared,  that  the  captain  had  taken  ^I'mer, 
in  fait,  which  he  was  to  deliver  at  Falmoiithy  before  he  went  to  ^  ''^"  "''■'* 
Brifiol^  but  the  (hip   was  taken  in  the  direft  road  to  both,  and 
before  fhe  came  to  the  point,  where  fhe  would  have  turned  off  to 
Falmouth.     It  was  held,  that  the  infurer  Vv'as  liable  ;  for  it  is  butn«  LdCh.JuA. 
intention  to  deviate^  and  that  was  held  not  fufficient  to  difcharge  the  ^^^' 
underwriter. 

In  the  cafe  of  Carter  v.  the  Royal  Exchange  AJJiirance  Company y  2Stra.jz49. 
where  the  infurance  was  from  Honduras  to  London^  and  a  confiiu- 
ment    to  Amjlerdam ;   a  lofs  happened   before   fhe  came   to  the 
dividing  point  between  the  two  voyages,  for  which  the  infurers 
were  held  liable  to  pay. 

The  do£lrine  laid  down  in  thefe  cafes  has  fince  been  frequently- 
recognized  in  fubfequent  decifions,  and  particularly  by  Lord  Dougl.  345. 
Mansfield  in  the  cafe  of  Thellttjfon  v.  Fergujfon.  The  infurance 
was  from  Guadaloupe  to  Havre,  and  one  of  the  grounds  of  defence 
was,  that  the  fhip  never  failed  from  Guadaloupe  to  Havre,  but 
ion  a  voyage  from  Guadaloupe  to  Brefi.     Lord  Mansfield,  in  anfwcr,  " 

faid,  *'  the  voyage  to  Brefi  was,  at  mod,  but  an  intended  deviation^ 
*'  not  carried  into  effe6l." 

If,  however,  it  can  be  made  appear  by  evidence,  that  it  never 
was  intended,  nor  came  within  the  contemplation  of  the  parties,  to 
fail  upon  the  voyage  infured  ;  if  all  the  fhip's  papers  and  documents 
be  made  out  for  a  different  place  from  that  defcribedin  the  policy, 
the;  infurer  is  difcharged  from  all  degree  of  refponfibility,  even 
though  the  lofs  (hould  happen  before  fhe  dividing  point  of  the 
two  voyages.  This  diftin£lion  was  very  properly  taken  by  the 
court  of  King's  Bench,  in  a  very  modern  cafe  :  and  by  that  dif- 
tin<5i:ion  they  admitted  the  general  dotlrine,  with  refpedl  to  the 
intention  to  deviate,  in  its  fullelt  extent. 

The  (liip  Alolly,  being  infurred  '*  at  and  from  Maryland  to  Wooldndge 
"  Cadiz"  was  taken  in  Chefapeak  Bay,  in  the  way  to  Europe.  "^J^"^^^""^}* 
Upon  this  the  infured  brought  this  adlion  againft  the  defendant,        " ' 

one 
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one  of  the  underwriters  on  the  policy.  The  trial  came  on  at 
Guildhall  before  Lord  Mansfield^  when  a  verdict  was  found  for 
the  defendant.  A  new  trial  being  moved  for,  the  material  fa£ls 
of  the  cafe  appeared  to  be  as  follows  : — The  ihip  was  cleared  from 
Maryland  to  Falmouth^  and  a  bond  given  that  all  the  enunnraied 
goods  (liould  be  landed  in  Britaltiy  and  all  the  other  goods  in  the 
Britifh  dominions.  An  aflidavit  of  the  owner  ftated  that  the 
vefiel  was  bound  for  Falmouth.  The  bills  of  lading  were,  *'  To 
**  Falmouth  and  a  market:"  and  there  was  no  evidence  whatever 
that  fhe  was  deflined  for  Cadiz.  The  place  where  the  was  taken, 
"was  in  the  courfe  from  Maryland  both  to  Cadiz  and  Fahnoiithy 
before  the  dividing  point.  Many  circumftances  led  to  a  fufpicion 
that  fhe  was,  in  truth,'  neither  deligned  for  Falmouth  nor  Cadiz, 
but  for  the  port  oi  Bofio?i,  to  fupply  the  Avjerican  army ;  but  there 
was  not  fufticicnt  direcfl  evidence  of  that  fa£l.  At  the  trial,  Lord 
Mansfield  told  the  jury,  that  if  they  thought  the  voyage  intended 
was  to  Cadiz,  they  muft  find  for  the  plaintiff.  If,  on  the  con- 
trary, they  fhould  think  there  was  no  defign  of  going  to  Cadiz, 
they  muft  find  for  the  defendant.  It  alfo  appeared  in  evidence, 
that  the  premium  to  infure  a  voyage  from  Maryland  to  Falmouth^ 
and  from  thence  to  Cadiz,  would  have  greatly  exceeded  what  was 
paid  in  this  cafe.  Upon  the  motion  for  a  new  trial  being  argued, 
the  counfel  for  the  plaintiff  cited  the  two  cafes  above  flated  from 
Stranges  Reports. 

Lord  Mansfield. — The  policy  on  the  face  of  it,  is  from  Maryland 
to  Cadiz,  and  therefore  purports  to  be  a  direct  voyage  to  Cadiz. 
All  contracts  of  infurance  muft  be  founded  in  truth,  and  the 
policies  framed  accordingly.  When  the  infured  intends  a  devia- 
tion from  the  direct  voyage,  it  is  always  provided  for,  and, 
the  indemnification  adapted  to  it.  There  never  was  a  man  fo 
foolifh  as  to  intend  a  deviation  from  the  voyage  defcribed,  when 
the  infurance  is  made,  becaufe  that  would  be  paying  without  an 
indemnification.  Deviations  from  the  voyage  infured  arife  from 
after- thoughts,  after-intereft,  after-temptation  ;  and  the  party,  who 
actually  deviates  from  the  voyage  defcribed,  means  to  give  up  his 
policy.  But  a  deviation  merely  intended,  but  never  carried  into 
effe£t,  is  as  no  deviation.  In  all  the  cafes  of  that  fort,  the  termi-, 
nus  a  quo,  and  ad  quern,  were  certain  and  the  fame.  Here,  was 
the  voyage  ever  intended  for  Cadiz  ?  There  is  not  fufficient  evi- 
dence of  the  defign  to  go  to  Bofton,  for  the  court  to  go  upon. 
But  fome  of  the  papers  fay  to  Falmouth  and  a  market :  fome  to. 
Falmouth  only.  None  mention  Cadiz,  nor  was  there  any  perfon 
in  the  fhip,  who  ever  heard  of  any  intention  to  go  to  that  port. 
A  rn^irhet  is  not  fynonymous  to  Cadiz  ;  that  expreflion  might  have 
meant  Naples,  Leghorn,  or  England.  No  man  upon  the  inftruc- 
tions  would  have  thought  of  getting  the  policy  filled  up  to  Cadiz. 
In  fhort,  that  was  never  the  voyage  intended,  and,  confequently,  i^ 
not  what  the  underwriters  meant  to  infure. 
Way  V.  In  a  later  cafe  the  fame  doctrine  was  holden,  viz.  that  if  a  (hipi 

^^Tefm^'^'    ^^  infured  from  a  day  certain  from  A.  to  B.,  and,  before  the  day,. 
Rep.  30.       i^il  on  a  diirerent  ^c-yage  from  that  infured,  the  afTured  cannot 
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recover  ;  even  though  the  {hip  afterwards  fall  into  the  courfe  of  the 
voyage  infured,  and  be  lott  after  the  day  on  which  the  policy  was 
to  have  attached. 

An  infurance  was  at  and  from  Grenada  to  Liverpool^  the  (hip  Kewley  r. 
failed  from  Grenada  bound  tor  Liverpool,  but  with  a  defij^n  formed  ^y*"* 
before  the  commencement  of  the  voyage,  as  appeared  by  the  Rep!  ,At. 
clearances,  and  was  admitted  on  all  fides,  to  touch  at  Corke,  in  her 
■way  to  Liverpool,  hut  was  totally  loft,  before  (he  arrived  at  the 
dividing  point.  The  court  of  C.  P.  held,  that  where  the  termini 
of  the  intended  voyage  were  really  the  fame  as  thofe  defciibed  in 
the  policy,  it  was  to  be  confidered  as  the  fame  voyage,  and  a 
defign  to  deviate,  not  efFecSled,  would  not  vitiate  the  policy. 
That  in  Wooldridge  v.  Boydell,  it  appeared,  there  was  no  intention 
in  the  (hip  to  go  to  Cadiz,  which  was  mentioned  as  her  port  of 
delivery,  at  all ;  and  in  Way  v.  Modigliatii,  there  was  an  aftual 
deviation,  by  the  fhip  going  to  fifh  on  the  banks  of  Newfoundland  : 
thefe  cafes  therefore  were  wholly  different  from  the  prefent,  for 
here,  the  fhip  was  really  bound  to  Liverpool,  though  there  were 
alfo  clearances  for  Corke. 

From  the  propofition  juft  eftablilhed,  namely,  that  a  mere  in- 
tention to  deviate  will  not  vacate  the  policy,  it  follows  as  an  imme- 
diate confequence,  that  whatever  damage  is  fuftained  before  a<Slual 
deviation,  will  fall  upon  the  underwriters. 

Thus  it  was  held  by  Lord  Chief  Juftice  Holt,  who  faid,  that  if  a  Green  ▼. 
policy  of  infurance  be  made  to  Begin  from  the  departure  of  the  ^°""g» 
{hip  from  England  until,  ^c,  and  after  the  departure  a  damage  go     "^™* 
happen,    ilfc,   and   then  the   Ch\p  deviate  ;  though   the   policy  is  2  Salk,444» 
difcharged   from  the  time  of  the  deviation,  yet,  for  the  damages  ^'^* 
fuftained  before  the  deviation,  the  infurers  ihall  make  fatisfatlion 
to  the  infured. 

Subjeft  to  the  rules  already  advanced,  deviation  or  not  is  a  Dougi,  75S, 
queftion  of  fact,  to  be  decided  according  to  the  circumftances  of 
the  cafe. 

In  cafes  of  deviation,  the  premium  is  not  to  be  returned ;  be- 
caufe  the  rilk  being  commenced,  the  underwriter  is  entitled  to 
retain  it. 

A  warranty,  in  a  policy  of  infurance,  is  a  condition  or  a  contin-  i  Term 
gency,  that  a  certain  thing  (hall  be  done,  or  happen ;   and  unlefs  ^^^'  ^*^* 
that  is  performed,  there  is  ho  valid  contract.     It  is  Immaterial  for 
what  end  the  warranty  is  inferted  In  the  contraiSl: ;  but  being  in- 
ferted,  it  becomes  a  binding  condition  upon  the  infured,  and  he 
rpuft  ftiew  a  literal  compliance  with  it. 

Neither  is  it  any  matttr  whether  the  lofs  happen  in  confequence  IHJ. 
of  the  breach  of  warranty  or  not ;  for  the  very  meaning  of  infert- 
ing  a  warranty  is  to  preclude  all  inquiry  about  its  materiality. 

It  is  alfo  immaterial  to  what  caufe  the  non-compliance  is  to  be  Cowp.  607. 
attributed  j  for  although  it  might  be  owing  to  wife  and  prudential 
reafons,  the  policy  is  avoided. 

In  this  ftrict  and  literal  compliance  with  the  terms  of  a  war-  J</.  708. 
ranty  confifts  the  diftevence  between  a  warranty  and  reprefent- 
atior}. 

In 
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In  order  to  make  •written  infl;ru£lIons  binding  as  a  warranty, 
they  muft:  appear  on  the  face  of,  and  make  a  part  of,  the  policy. 

Even  though  a  written  paper  be  ivrapt  up  in  the  policy ,  and  fl:iewn 
to  the  underwriters  at  the  time  of  fubfcribing;  or  even  though  it  be 
•Lvaferedto  the  policy y  it  is  not  a  warranty  but  a  reprefentation. 

Thus,  when  evidence  was  offered  to  prove  that  a  paper  inclofed 
was  always  deemed  a  part  of  the  policy,  Lord  Mansfield  refufed 
to  hear  it. 

A  warranty  written  in  the  margin  of  the  policy  is.confidered  to 
be  equally  binding,  and  liable  to  the  fame  (Iritl  conftruclionj  as  if 
written  in  the  body  of  the  policy. 

Words  written  tranfverfely  on  the  policy  were  held  to  be  a 
warranty. 

Where  it  was  faid  in  the  margin  that  the  fhip  failed  from  Liver' 
pool  with  50  hands  and  upwards ^  the  court  held  this  was  a  war- 
ranty ;  and  as  {he  in  fa£l  failed  from  Liverpool  with  only  46, 
though  (he  had  upwards  of  ^o  hands  from  Beaumaris,  which  is 
within  fix  hours  fail  from  Liverpool,  the  underwriters  were  dif- 
charged. 

If  a  man  warrant  to  fail  on  a  particular  day,  and  be  guHty  of 
a  breach  of  that  warranty,  the  underwriter  is  no  longer  anfwerable  : 
and  this  rule  holds,  though  the  fliip  be  delayed  for  the  beft  and 
wifeft  reafons,  or  even  though  flie  be  detained  by  force.  Thus, 
where  a  fliip  was  infured  at  and  from  Jamaica^  warranted  to  fail 
on  or  before  the  26th  of  July  ;  and  it  appeared  that  the  fiiip  was 
ready,  and  would  have  failed  on  the  25th,  if  fie  had  not  been  re- 
Jlrained  by  the  order  and  comynand  of  Sir  Bafil  Keith,  governor  cf 
Jamaica,  atid  detained  beyond  the  day  :   the  infurer  was  difcharged. 

If  the  warranty  be  to  fail  after  a  fpecifick  day,  and  the  fhip  fail 
before,  the  policy  is  equally  avoided  as  in  the  former  cafe. 
Eafl.  1779. 

Upon  a  warranty  to  fail  on  or  before  a  particular  day,  if  the 
fhip  failed  before  the  day  from  her  port  of  loading,  luhh  all  her 
cargo  and  clearances  071  board)  to  the  uTual  place  of  rendezvous  at 
another  part  of  the  ifland,  merely  for  the  fike  of  joining  convoy, 
it  is  a  compliance  with  the  warranty,  though  fne  be  afterwards 
detained  there  by  an  embargo,  beyond  the  day.  But  if  her 
cargo  was  not  complete,  it  would  not  be  a  commencement  of 
the  voyage. 

A  fliip  being  infured  at  and  from  Jamaica  to  London^  warranted 
to  fail  on  or  before  the  ift  of  Auguft,  was  completely  laden  for  her 
voynge  to  England^  at  Bt.  Ann's  in  'Jamaica,  and  failed  from  thence 
on  the  26th  of  July^  for  Blufelds,  in  crdfr  to  join  the  convoy 
there;  but  was  detained  by  an  embargo  till  the  6th  of  Augujh 
The  court  held  that  the  failing  ftom  St.  Ann's  was  the  commence- 
ment of  the  voyage.  For  when  a  fhip  leaves  her  port  of  loading, 
having  a  full  and  complete  cargo  on  board,  and  having  no  other 
view  but  the  fafeft  mode  of  failing  to  her  port  of  delivery,  her 
voyage  muft;  be  faid  to  commence  from  her  departure  from  that 
port. 

The 


The  fame  do£lrine  was  advanced,  even  though  it  was  a  con-  Theiiuffbn 
dition  inferted  in  one  of  the  fhip's  clearances,  th^tjhejhould pa/s  '•  Fergu- 
iy  the  place  (at  which  (he  was  detained  by  the  governor  beyond  -T'g,   °"^ 
the  day  named  in  the  warranty)  to  take  the  orders  of  govern- 
ment. 

Thus  alfo,  where   an  embargo  was  aftually  publiflied,  before  Eark  v. 
the  (hip  failed,  and   the   captain,  immediately  after  crofling  the  ^^['^^,'>  ^^ 
bar,  returned  to  make  a  proteft,  and  knowingly  fent  his  fhip  into  hu!  Vae* 
the  embargo  ;  yet  as  he  fwore,  that  he  believed  the  embargo  would  1780. 
be  immediately  taken  off,  the  underwriter  was  held  liable. 

If  the  infured  warrant  that  the  vefTel  ihall  depart  with  convoy, 
?.nd  it  do  not ;  the  policy  is  defeated,  and  the  underwriter  is  not 
refponlible. 

A  convoy  means  a  naval  force,  under  the  command  of  that 
perfon  whom  government  may  happen  to  appoint. 

Therefore,  where  a  fhip  put  herfelf  under  the  dire£lion  of  a  HIbbert 
man  of  war  till  fine  fhould  join  the  convoy,  which  had  left  the  ^-  f'S'"-*? 
ufual  place  of  rendezvous  before  flie  arrived  there  ;  it  was  held     '  q'^^^    ' 
not  to  be  a  departure  with  convoy,  although  fhe,  in  fa£i:,  joined,  Park,  339. 
and  was  lofl  in  a  ftorm.  •%•  )^hc. 

ther  failing 
orders  from  the  commander  in  chief  to  the  particalar  fiiips  are  neceflTary  to  conftitute  a  convoy  ? 

But  a  convoy  appointed  by  the  admiral,  commanding  in  chief 
upon  a  ftation  abroad,  is  a  convoy  appointed  by  government. 

A  failing  with  convoy  from  the  ufual  place  of  rendezvous,  as  Lethul'cr's 
Sp'ithead  for  the  port  of  London,  is  a  de-parture  With,  convoy,  within  cafe,  2Saik. 

1  •  r  i-     1  •  44r  Gordon 

the  meanuig  of  luch  a  warranty.  v.  Moriey,  2  Str.  1*65.  s.  p. 

Although  the  words  ufed  generally  are  "  to  depart  with  con-  2  Saik.44.3. 
*'  voy,"  or    «  to  fail  with  convoy,'"'  yet  they  extend  to  fail  with  {^^^^TJ* 
convoy  throughout  the  voyage.  3  Lev.  320.    Lilly  v.  Ewer,  D0U5I.  71. 

But  an  unforefeen  feparation  from  convoy  is  an  accident  to 
which  the  underwriter  is  liable. 

It  hath  been  fo  determined  where  a  (hip  was  feparated  from  her 
convoy  by  florm,  and  by  florm  prevented  from  rejoining  it,  and 
Was  iofl.  And  even  where  the  ihip  has  by  tempellucus  weather  Viaorla  t. 
been  prevented  from  joining  the  convoy,  at  leaft,  fo  as  to  receive  c"^' 
the  orders  of  the  commander  oi  the  ihips  oi  w^r,  it  Ihe  do  every 
thing  in  her  pov^er  to  effe6l  it,  it  (hall  be  deemed  a  failing  with 
convoy. 

But  it  is  otherwifc,  if  the  not  joining  be  owing  to  the  negligence 
and  delay  of  the  taptain.     As,  where  repeated  fignals  for  failing  Taylor  v. 
had  been  made  the  night  before,  and  continued  next  day  from  7  gTuh""^-^^* 
till  1 1  ;  notwithftanding  which  the  (hip  infured  did  not  fail  till  CuiidbaJK 

two  hours  after.  Hil.  Vac.  4  Geo.  3.  Park,  343. 

But  if  the  courfe  upon  a  particular  voyage  has  been  to  have  a  DeGray  v, 
relay  of  convoy,  proteeting  the  trade  from  one  pert  to  another ;  or,  j  ^'/l'' c'. 
if  government  appoint  a  convoy  to  efcort  the  trade  of  a  place  to  a  ,i„gs^  a,fgr 
given  latitude,  and  no  farther;  and  there  be  no  convoy  on  that  Mich.  179;. 
(iation  ;  a  vcflel,  taking  advantage  of  fuch  a  convoy,  has  complied      J^f"!'^° 
v/uh  the  warranty  to  fan  with  convoy  for  the  voyage.  2  H.  Bi.  sjj. 

If 
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If  a  man  warrmit  the  property  to  be  neutral,  and  it  is  not,  the 
policy  is  void  ab  initio. 

In  an  infurance  upon  goods,  the  infured  warranted  the  {hip 
and  goods  to  be  neutnl;  it  was  exprefsly  found  by  the  jury  that 
they  were  not  neutral.  The  court  therefore,  though  the  lofs  hap- 
pened by  fturms,  and  not  by  capture,  declared  that  the  contrail 
was  void. 

If  the  (hip  and  property  are  neutral  at  the  time  when  the  rifk 
commences,  this  is  a  fufBcient  compliance  with  a  warranty  of  neu- 
trality. The  infurer  takes  upon  himfelf  the  rifk  of  war  and 
peace  ;  for  if  the  property  be  neutral  at  the  time  of  failing,  and 
a  war  break  out  the  next  day,  the  infurer  is  liable. 

The  fentence  of  a  foreign  court  of  Admiralty  is  not  conclufive, 
to  fhew  that  a  fhip  was  not  neutral,  unlefs  it  appear  that  the  con- 
demnation went  on  that  ground. 

But  if  it  appear  evident  that  the  fentence  proceeded  upon  the 
ground  of  the  property  not  being  neutral,  that  is  conclufive  evi- 
dence againfl  the  infured,  that  he  has  not  complied  with  his  war- 
ranty, and  the  underwriter  is  difcharged. 

And  even  where  no  fpecial  ground  of  condemnation  is  ftated, 
but  the  fhip  is  condemned  as  good  and  lawful  prize,  the  court 
here  muft  confider  it  as  conclufive  evidence  that  the  property  was 
not  neutral. 

But  if  the  ground  of  decifion  appear  to  be  a  foreign  ordinance, 
manifeftly  unjuft,  and  contrary  to  the  laws  of  nations,  and  the 
infured  has  only  infringed  fuch  a  partial  law,  that  fhall  not  be 
deemed  a  breach  of  his  warranty,  fo  as  to  difcharge  the  infurer. 

If  the  {hip  be  condemned  as  prize,  and  the  grounds  of  the 
fentence  appear  manifefUy  to  contradift  fuch  a  conclufion,  the 
court  here  will  not  difcharge  the  infurers,  by  declaring  that  the 
infured  has  forfeited  his  neutrality. 

A  claufe  was  inferted  that  8  /.  per  cent,  of  the  premium  fhould 
be  returned,  if  the  fliip  failed  from  any  of  the  Wejl  India  iflands 
with  convoy  for  the  voyage,  and  arrives.  The  court  held,  that 
the  arrival  of  the  fliip,  whether  with  or  without  convoy,  enthled 
the  party  to  a  return  of  the  premium  (tipulated. 

If  the  rifk  is  not  run,  whether  the  caufe  of  its  not  being  run  is 
attributable  to  the  fault,  willy  ox  pleafure  of  the  infured,  the  pre- 
mium is  to  be  returned. 

When  a  policy  is  void  as  a  wager  policy,  and  thejhip  has  arrived 
fafe,  the  court  will  not  allow  the  infured  to  recover  back  the  pre- 
mium ;  though  it  might  perhaps  be  otherwife  where  the   fhip 
has  not  arrived. 
266. 

Where  the  rifk  has  once  commenced,  there  fhall  be  no  appor- 
tionment or  return  of  premium  afterwards. 

But  if  there  are  two  diltincl  points  of  time,  or,  in  cfFe6t,  two 
voyages  either  in  the  contemplation  of  the  parties,  or  by  the  ufage 
of  trade,  and  only  one  of  the  two  voyages  was  made,  the  premi' 
um  fhall  be  returned  on  the  other,  though  both  are  contained  in 
one  policy. 

Thus, 
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.  Thus,  in  an  infurance  "  at  and  from  London  to  Halifax,  war-  Stevenfon 
*•  ranted  to  depart  with  convoy  from  Portfmotith"  when  the  Ihip  "■  ^"°*» 
arrived  at  Port/mouth,  the  convoy  was  gone  ;  the  premium  for  the   i^,^"^* 
voyage  from  Port/mouth  to  Halifax  was  returned.  i  Bi.  Rep.  318.  S.C 

A  fliip  was  infured  for  twelve  months,  at  9/,  per  cent.,  warrant-  Tyrie  v. 
ed  free  from  American  captures.     The  (hip  was  taken  within  two  p^ *'''^^£/; 
months  by  the  Americans.     There  fhall  be  no  return  of  premium, 
becaufe  the  contract  was  entire ;  the  premium  was  a  grofs  fum 
flipulated  and  paid  for  twelve  months. 

So  alfo,  it  was  held,  where  a  fnip,  infured  for  twelve  months,  Loraine  t. 
was  loft  at  the  end  of  two ;  though  the  whole  premium  of  18/.  Thomim- 
was  acknowledged  to  be  received  at  the  rate  of  i^s.  per  month  ;  ,5^  ^  ^ 
for  that  is  only  a  mode  of  computing  the  grofs  fum. 

Where  the  premium  is  entire  in  a  policy  on  the  voyage,  where 
ther6  is  no  contingency  at  any  period,  out  or  home,  upon  the 
happening  or  not  happening  of  which,  the  rifK  is  to  end,  nor  any 
ufage  eftablifned  upon  fuch  voyage  \  though  there  be  feveral  diftindt 
ports,  at  whicii  the  fliip  is  to  ftop,  yet  the  voyage  is  one,  and  no 
part  of  the  premium  fhall  be  recoverable.  It  was  fo  held  in  a  Bermon  v. 
cafe,  where  -s.  fliip  was  infured  ♦'  at  and  from  Houjleur  to  the  WooJl'f'<'es» 
**  coaft  01  Angola i  during  her  ftay,  and  trade  there,  at  and  from 
*'  thence  to  her  port  or  ports  of  difcharge  in  St.  DcmingOf  and 
**  at  and  from  St.  Domingo  back  to  Hotfeur  "  and  the  policy  was 
at  an  end  by  her  deviation,  before  fhe  rirrivedat  St.  Domingo  :  and, 
confequently,  for  the  latter  part  of  the  voyage  infured,  the  infurcr 
ran  no  rilk. 

It  was  alfo  held  where  a  fhip  was  infured  *'  at  znd  from  Ja-  Longv. 
**  maica,  warranted  to  fail  on  or  before  the  firft  of  Aiigu/l,  to  re-  d'r"* 
**  turn  t\g\M  per  cent,  if  (he  failed  with  convoy  i"  and  the  did  not  aJGeo. -. 
fail  till  September  ,■  that  there  fhould  be  no  return  upon  the  war-  Park,  390. 
ranty  of  the  time  of  failing  ;  for  the  court  cannot  make  a  diftinc- 
tion  between  the  riik  at  and  the  upfront :  though  it  will  be  other-    • 
wife,  if  the  jury  find  an  exprefs  ufage  upon  the  fubje£l  of  return 
of  premium.     Indeed,  it  feems  that  there  never  has  been  an  ap-  Park,  391. 
portionment  unlefs  there  be  fomething  like  an  ufage  found  to  dire6l 
the  judgment  of  the  court. 

In  an  action  upon  a  policy  of  infurance  it  appeared,   that  a  Kill  v. 
cldufe  was  inferted,   that  in  cafe  of  any  lofs  or  difpute  about  the  Hoiiifter, 
policy,  it    fhould    be    referred    to  arbitration  :    and  the  plaintiff        *  " 
averred  in  his  declaration,    that  there   had   been  no   reference. 
Upon  the  trial  at  Guildhall,  the  point  was  referved  for  the  confi- 
deration  of  the  court,  whether  this  adlion  would  lie  before  a  re- 
ference had  been  made  ;  and  it  was  held  by  the  whole  court,  that 
if  there   had  been  a  reference   depending,  or  made   and  deter- 
mined, it  might  have  been  a  bar ;  but  the  agreement  of  the  par- 
ties cannot  ouft  this  court ;  and  as  no  reference  has  been,  noi^  any 
is  depending,  the  a£tion  is  well  brought,  and  the  plaintiff  muft 
have  judgment. 

If  the  plaintiff  in  his  declaration  allege,  that  a  total  lofs  has  Gardiner  v. 
happened,  and  lay  the  damages  as  for  a  total  lofs,  it  fhall  be  no  Croafdaie, 
bar  to  his  recovery,  though  he  can  only  prove  a  partial  lofs  \  for  ^04.  i  bi. 

in  i<.tp'  133. 
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in  an  allien  for  damages  merely,  a  man  may  always  recover  /</f, 
but  never  wore  than  the  fum  he  has  laid  in  his  declaration.  A 
contrary  dodtrine  was  once  attempted  to  be  maintained  j  but  was 
unanimoufly  over-ruled. 

An  a6lion  was  brought  on  a  policy  of  infurance,  in  which  the 
dechiration  ftated,  that  the  plaintiff  was  poflefled  of  one-third  of 
the  fliip  on  which  the  infurance  was  made.  It  was  proved  that 
the  plaintiff  had  purchaftd  the  whole  (hip  at  one  period  ;  and  as 
there  was  no  evidence  to  fhew  that  he  had  fince  parted  with  any 
fhare  of  it,  the  counfel  for  the  defendant  infifled,  that  the  plain- 
tiff had  not  proved  his  declaration,  which  alleged  him  to  have  but 
one-third.  Lord  Alamjitld  over-ruled  the  objedion,  faying,  that  this 
was  prima  facie  fuflicient  evidence  ;  for  omne  majus  continet  in  fe 
minus. 

By  19  G.  2.  ^.37.  §  6.  it  is  declared,  "  That  in  all  actions  or 
«'  fuits  brought  or  commenced  by  the  afTured,  upon  any  policy  of 
*'  aflurance,  the  plaintiff  in  fuch  action  or  fuit,  or  his  attorney  or 
*'  agent,  fhall,  within  fifteen  days  after  he  or  they  (hould  be 
**  required  fo  to  do  in  writing  by  the  defendant,  or  his  attorney 
•<  or  agent,  declare  what  fum  or  fums  he  had  aflured,  or  caufed 
**  to  be  afTured  in  the  whole,  and  what  fums  he  had  borrowed  at 
**  rcfpondeutia  or  bottomry,  for  the  voyage  in  queftion  in  fuch  fuit 
"  or  aclion." 

And  by  §  7.  it  is  enacled,  "  That  it  (hall  and  may  be  lawful  for 
*'  any  perfon  or  perfons,  body  or  bodies  corporate,  fued  in  any 
**  a£lion  or  actions  of  debt,  covenant,  or  any  other  a£lion  or 
*'  a(5lions,on  any  policy  or  policies  of  infurance,  to  bring  into  court 
*'  am^  fum  or  funis  of  money;  and  that  if  any  fuch  plaintiff  or  plain- 
•*  tiffs  refufe  to  accept  fuch  fum  or  fums  of  money  fo  brought  into 
<'  court  as  aforefaid,  with  cofls  to  be  taxed,  in  full  difcharge  of 
*'  fuch  a6lion  or  aclions,  and  afterwards  proceed  to  trial  in  fucli 
**  aftion  or  adlions  ;  and  the  jury  do  not  afl'efs  damages  to  fuch 
*'  plaintiff  or  plaintiffs,  exceeding  the  fum  or  fums  of  money  fo 
*'  brought  into  court,  fuch  plaintiff  or  plaintiffs,  in  every  fuch 
*'  cafe  and  cafes,  (hall  pay  to  fuch  defendant  or  defendants,  ia 
"  every  fuch  a£lion  or  aclions,  cofls  to  be  taxed ;  any  law,  cuf- 
**  tom,  or  ufage  to  the  contrary  notwithftanding." 

A  man  having  purchafed  goods  beyond  fea,  in  order  to  prove 
his  property  in  the  cargo,  in  an  aclion  upon  a  policy  of  infurance, 
produced  a  bill  of  parcels  of  one  Gardiner  at  Petetfburghy  with  his 
receipt  to  it,  and  proved  his  hand.  The  defendant  obje£led,  that 
this  was  no  evidence  againfl  the  infurers  j  but  the  Chief  Jullice 
allowed  it. 

If  a  merchant  abroad,  who  is  interefted  in  goods  and  the 
freight  of  a  cargo,  mortgage  them  to  his  creditor  here  for  the 
payment  of  money  at  a  certain  day,  and  by  a  letter  inclofing  the 
bills  of  lading,  dlrc6l  an  infurance,  he  has  an  infurablc  interefl, 
although  the  mortgage  was  become  abfolute  before  the  letter  di- 
re£ling  the  infurance  was  received,  and  an  aclion  lies  againfl  the 
agent  for  not  infuring  agreeably  to  the  inllrudions  contained  in 
fuch  letter. 

In 


In  an  action  on  a  policy  of  infurance,  for  infuring  goods  on  Carey  v. 
board  the  fhip  ^.,  the  plaintiff  declares,  that  the  fhip  fprung  a  ^*"S» 
leak,  and  funk  in  the  river,  whereby  the  goods  were  fpoilcd.  Hardwicke 
The  evidence   <  as,  that  many  of  the  goods  were  fpoiled,  but  fome  B.  R.  304. 
were  favcd  ;  and  the  queftion  was.  Whether  the  plaintiff  might 
give  in  evidence  the  expence  of  falvage,  that  not  being  particu- 
larly laid  as  a  breach  of  the  policy  in  the  declaration  ? 

Lord  Hardivicke,  C.  J. — I  think  he  may  give  it  in  evidence ; 
for  the  infurance  is  againft  all  accidents.  The  accident  laid  in 
this  declaration  is,  th?.t  the  fhip  funk  in  the  river ;  it  goes  on  and 
fays,  that  by  reafon  thereof  the  goods  were  fpoiled,  that  is  the 
only  fpecial  damage  laid :  yet  it  is  but  the  common  cafe  of  a  de- 
claration that  lays  fpecial  damage,  M'here  the  plaintiff  may  give 
evidence  of  any  damage  that  is  within  his  caufe  of  aftion  as  laid. 
And  though  it  was  objefted,  that  fuch  a  breach  of  the  policy 
fliould  be  laid,  as  the  infurer  may  have  notice  to  defend  it ;  it  is  fo 
in  this  cafe,  for  the  plaintiff  hath  laid  the  accident,  which  is  fufH- 
cient  notice,  becaufe  it  muft  ncceffarily  follow,  that  fome  damage 
did  happen. 

2.  Of  Infurances  upon  Lives. 

It  is  enafled  by  14  G.  3.  c.  48.  §  i.  '*  That  no  infurance  (hall 
**  be  made  by  any  perfon  or  perfons,  bodies  politick  or  corporate, 
"  on  the  life  or  lives  of  any  perfon  or  perfons,  or  on  any  other 
*«  event  or  events  whatfoever,  wherein  the  perfon  or  perfons,  for 
**  whofe  ufe,  benefit,  or  on  whofe  account,  fuch  policies  (hall  be 
**  made,  Jhall  have  110  inter  ejl^  or  by  ivay  of  garni  fig  or  luagering  ; 
*'  and  every  infurance  made,  contrary  to  the  true  intent  and 
**  meaning  thereof,  fhall  be  null  and  void  to  all  intents  and 
**  purpofes."  And  in  order  more  effe£lually  to  guard  againft  any  §  2. 
impofition  or  fraud,  and  to  be  the  better  able  to  afcertain,  what 
the  intereft  of  the  perfon,  entitled  to  the  benefit  of  the  infurance, 
really  was,  it  was  further  enacted,  by  the  fame  ftatute,  "  that  it 
**  ftiall  not  be  lawful  to  make  any  poUcy  or  policies  on  the  life  or 
**  lives  of  any  perfon  or  perfons,  or  other  event  or  events,  with- 
**  out  inferting  in  fuch  policy  or  policies,  the  perfon's  name  in- 
*'  terefted  therein,  or  for  whofe  ufe,  benefit,  or  on  whofe  account, 
*'  fuch  policy  was  fo  made  or  underwritten.  And  that  in  all  cafes  §  3. 
**  where  the  infured  has  an  intereft  in  fuch  life  or  lives,  event  or 
**  events,  no  greater  fum  fhall  be  recovered,  or  received  from  the 
*'  infurer  or  infurers,  than  the  amount  or  value  of  the  intereft  of 
"  the  infured  in  fuch  life  or  lives,  or  other  event  or  events." 

It  has  been  holden,  that  a  perfon  holding  a  note  given  for  mo- 
ney won  at  play,  has  not  an  infurable  intereft  in  the  life  of  the 
maker  of  the  note.     An  a£iion  was  brought  on  a  policy  on  the  Dwjerv. 
life  of  James  Rujfell  from  the  ift  of  June  1784  to  the  ift  of  June  Y'^'l'V 
1785.     Rujpll  wzs  warranted  in  good  health,  and  by  a  memoran-  after  Hii'.* 
dum  at  the  foot  of  the  policy  it  was  declared,  that  it  was  intended  178S. 
to  cover  the  fum  of  50C0/.  due  from  Rujfell  to  the  plaintiff,  for 
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which  he  had  given  his  note  payable  in  one  year  from  the  T4th  ot 
Ma\  17S4.  Two  objedioiis  were  made  on  the  part  of  the  de- 
fendant :  ifl:,  That  p.irt  of  the  confideration  for  the  note  was  mo- 
ney won  at  play ;  2d,  That  Ri/Jcll^  at  the  time  he  gave  the  note, 
was  an  infant.— ^////tr,  J.  nonfuited  the  pialutifFupon  the  ground 
of  part  of  the  confideration  being  for  a  gaming  tranfacflion,  and  that 
therefore  there  was  a  want  of  intereft  in  tlie  plaintiff.  But  as  to 
the  other  objection  on  account  of  infancy,  he  faid,  the  intereft  muft 
be  contingent,  for  Rnjfdl  might  or  might  not  avoid  his  note  ;  and  he 
doubted  m.uch  whether  till  fo  avoided,  the  note  mult  not  be  taken 
againfl:  a  third  pevfon  to  be  the  note  of  an  adult,  for  the  maker  of 
the  note  only  could  take  the  objection. 

In  an  a£tion  on  a  policy  of  infurance  en  the  life  of  Lord  New- 
haven  from  ill  December  1792  to  ill  December  1793,  the  only 
qucflion  made  by  the  defendant  was  as  to  the  plaintiif 's  intereft, 
which  it  was  contended  was  not  fnlhcient  to  take  the  cafe  out  of 
the  above  ftatute.  It  appeared  in  evidence,  that  Lord  Nenvhaveii 
was  indebted  to  the  plaintiff  and  a  Mr.  Mitchell  in  a  large  fum  of 
money,  part  of  which  debt  had  been  aiTigned  by  them  to  another 
perfon  :  the  remainder,  being  more  than  the  fum  infured,  was, 
upon  a  ftttlement  of  accounts  between  the  plaintiff  and  Mitchell, 
agreed  by  them  to  remain  to  the  account  of  Mitchell  only. — Lord 
Kenyan  was  of  opinion,  that  this  debt  was  a  fufHcient  intereft  : 
that  a  creditor  had  certainly  an  intereft  in  the  life  of  his  debtor  ; 
the  means  by  which  he  is  to  be  fatisfied  may  materially  depend 
upon  it ;  and  at  all  events  the  death  muft  in  every  cafe  lefien  the 
fccurity.     Verdidl  for  the  plaintiff. 

A  policy  m.ade,  in  older  to  decide  upon  the  fex  of  a  particular 
perfon,  was  held  to  fall  within  the  prohibition  of  the  ftatute. 
Again,  a  policy  having  been  made,  on  the  event  of  there  being  an 
open  trade  between  Great  Britain  and  the  province  of  Maryland^ 
on  or  before  the  6ih  July  1778,  Lord  Mansfield  fliid,  that  it  was 
clear  the  plaintiff  could  not  recover,  i  ft,  Is  this  an  intereft  with- 
in the  aft  ?  It  was  maile  to  prevent  gambling  policies.  Every  man 
in  the  kingdom  has  an  intereft  in  the  events  of  war  and  peace  : 
but,  I  doubt,  whether  that  be  an  intereft  within  the  a£t.  But, 
2dly,  The  policy  is  void,  by  not  having  the  name  inferted  accord- 
ing to  the  fecond  fectlon  of  the  ftatute. 

In  a  life  infurance,  the  infurer  undertakes  to  anfwer  for  all 
thofe  accidents,  to  wliich  the  life  of  man  is  cxpofed,  except  fui- 
cide,  or  the  hands  of  juilice. 

The  death  muft  happen  within  the  time  limited  in  the  policy ; 
otherwife  the  infurers  are  difcharged.  And  therefore,  if  a  man 
receive  a  mortal  wound  during  the  exiftence  of  the  policy,  but 
docs  not  in  fadl  die  till  after,  the  infurers  are  not  liable. 

But,  if  a  man,  whofe  life  is  infured,  goes  to  fea,  and  the  (hip 
in  which  he  failed  is  never  heard  of  afterwards,  the  queftion, 
whether  he  did  or  did  not  die  within  the  term  infured,  is  a  fa6t 
for  the  jury  to  afcertain  from  the  circumftances. 

A  policy 
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A  policy  was  made  for  one  year  from  the  day  of  the  date  there-  Sir  Robert 
cf:  the  policy  was  dated  3d  September  1697.    The  perfon  died  on  Howard's 
the  i^&eptemher  1698,  about  one  o'clock  in  the  morning  ;  and  the  5^,^'  "iVj  * 
infurer  was  held  liable.  Raym.  4S0. 

s.  c 

Where  there  is  a  warranty  that  the  perfon  is  in  good  health,  it 

is  fufficient  that  he  be  in  a  reafonable  good  ftate  of  health  ;  for  it 
never  can  mean,  that  he  is  free  from  the  feeds  of  diforder. 

If  the  perfon,  v/hofe  life  was  infiired,  laboured  under  a  parti-  Willis  v. 
cular  infirmity,  if  it  be  proved  by  medical  men,  that,  in   their  '!°'^'*''  ^'*' 
judgment,  it  did  not  at  all  contribute  to  his  death,  the  warranty  clfiiohiH 
of  health  has  been  fully  complied  with,  and  the  infurer  is  liable,  aftei  Eaft. 

1730. 

If  the  perfon,  whofe  life  was  infured,  fhould  commit  fuicide,  Cowp,  66q, 
or  be  put  to  death  by  the  hands  of  juftice,  the  next  day  after  the  ^°"^'"  7S^« 
riik  commenced,  there  would  be  no  return  of  premium. 

3.  Of  Infurance  againfl;  Fire. 

The  London  AfTurance  Company  infert  a  claufe  in  their  propo-  Dnnkwater 
fals,  by  which  they  declare,  that  they  do  not  hold  themfelves  re-  *'•  ^o^^o" 
fponfible  for  any  damage  by  fire,  occafioiied  by  an  invafion,   fo-  2  wi'ifi^-eV 
reign  enemy,  or  any  military  or  ufurped  power  whatfoever.    Un- 
der this  provifo,  it  was  holden,  that  they  were  not  exempted  from 
lofs  by  fire,  occafioned  by  a  mob  at  Norwich^  which  arofe  on  ac- 
count of  the  high  price  of  provifions. 

But  the  Sun-fire  Office,  in  addition  to  thefe  words,  infert,  "  c'l-  Langdale 
**  vil  commotions"  which   words,    it  was  determined,  protefted  ^:  '^/-^f^ont 
them  from  any  refponfibility  for  the  lofies  occafioned  by  the  riot-  CuUdhafj 
ers,  who  rofe  in  London  in  17  So,  to  compel  the  repeal  of  a  ftatute,  afcerMich. 
which  had  pafled  in  favour  of  the  Roman  Catholicks.  ,,    '7??' 'a""' 

'■  Mansfield,  C.  J. 

In  a  policy  of  aflurance  againfl:  lofs  by  fire  from  half  2,  year  to  Tarieton  v. 
half  a  year,  the  aflured  agreed  to  pay  the  premium  half-yearly  '*as  Staniforth, 
*'  long  as  the  aflurers  fliould  agree  to  accept  the  fame,  I'j'itJnn  ff-  Rep.  695. 
'*  teen  days  after  the  expiration  of  the  former  half-year/'  and  it  was 
alfo  ftipulated,  that  no  infurance  fhould  take  place  till  the  pre- 
mium was  actually  paid.     A  lofs  happened  within  fifteen  days 
after  the  end  of  one  half-year,  but  before  the  premium  for  the 
next  was  paid.     It  v/as  holden,  that  the  infurers  were  not  liable, 
though  the  infured  tendered  the  premium  before  the  end  of  the 
fifteen  days,  but  after  the  lofs. 

Thefe  policies  of  infurance  are  not,  in  their  nature,  affignable, 
for  they  are  only  contra£ls  to  make  good  the  lofs,  which  the  con- 
tracting party  himfelf  (hall  fullain  ;  nor  can  the  intereft  in  them 
be  transferred  from  one  perfon  to  another  without  the  confent  of 
the  office  {a).     There  is  a  cafe  in  which,  by  the  propofals,  thefe  («)  SecuSf 
policies  are  allowed  to  be  transferred,  and  that  is,  when  any  per-  ?f^^.'"^"ne 
fon  dies,  the  policy  and  intereft  therein  (hall  continue  to  the  heir,  Dcianey  v.* 
executor,  or  adminiftrator,  refpeclively,  to  whom  the  property  in-  Soddu:, 
fured  fliall  belong;  provided,  before  any  new  payment  be  made,  ^^^ 
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Lynch  V.  fuch  neir,  e:<ecutor,  or  adniiniilrator,  do  procure  his  or  her  right 
^n"^'r'  p  ^°  ^^  indorfeil  on  the  policy  at  the  faid  ofiice,  or  the  premium  be 
497?  Sad-  P^i^  ^^^  ^he  name  of  the  faid  heir,  executor,  or  admiiiillratori 
ler'iCom-  But  in  all  other  cafes  there  can  be  no  aflignnient ;  and  the  party 
K  d^  '■,  claiming  an  indemnity  mull  have  an  intereft  in  the  thing  infuved 
a  Atk.  554.  3t  the  time  of  the  lofs.] 

(K)  Of  Bottomry  [and  Rcfpondentia]. 

2  15iack(i.     ['T'HE  contrail  of  bcttorhry  is  in  the  nature  of  a  mortgage  of  a 
Com.  +57.        1    fljip^  when  the  owner  of  it  borrows  money  to  enable  him  to 
carry  on  the  voyage,  and  pledges  the  keel  or  bottom  of  the  fliip,  as  a 
Latch  =52.    fecurity  for  the  repayment:  and  it  is  underlldod,  that  if  the  fhip 
be  loft,  the  lender  alfo  lofes  his  whole  money  ;  but  If  it  return  in 
fafety,  then  he  (hall  receive  bark  his  principal,  and  alfo  the  pre- 
mium or  intereft  ftipnlated  to  be  paid,  however  it  may  exceed  the 
ufual  or  legal  rate  or  intereft.     When  the  flilp  and  tackle   are 
bvought  home,  they  are  liable,  as  well  as  the  perfon  of  the  bor- 
aBUckft.     rower,  for  the  money  lent.    But  when  the  loan  is  not  made  upon 
Com.  458.    the  veflel,  but  upon  the  goods  and  merchandizes  laden  thereon, 
which,  from  their  nature,  mufl  be  fold  or  exchanged  in  the  courfe 
■of  the  voyage,  then  the  borrower  only  is  pcrfonally  bound  to  an- 
fwer  the  ccntra6l  ;   who  therefore  in   this  cafe  is  faid   to  take  up 
money  at  refpondent'ia ,     In  this  confifts  the  difference  between  bot- 
ioniry  and  refpofidetitia :  that  the  one  is  a  loan  upon  the  fhip,  the 
other  upon  the  goods  :  In  the  former,  the  fhip  and  tackle  are  liable, 
as  well  as  the  perfon  of  the  borrower ;  in  the  latter,  for  the  moft 
part,  recourfe  muft  be  had  to  the  perfon  only  of  the  borrower, 
a  Valln.        Another  obfervation  is,  that  in  a  loan  upon  bottomry,  the  lender 
Com.  p.  4c    i-uns  no  rifk  though  the  goods  fliould  be  loft  ;  and  upon  refporfden- 
tin,  the  'lender  muft  be  p<iid  his  principal  and  intereft,  though  the 
Ihip  perifh,  provided  the  goods  are  fafe.   But  in  all  other  refpe6ls, 
the  contra(!?t  of  bottomry  and  that  of  refpondent'ia  are  upon  the 
fame  footing  -,  "the  rules  and  decifions  applicable  to  one,  are  appli- 
cable to  both  ;  and  therefore,  in  the  courfe  of  our  inquiries,  they 
fliali  be  treated  as  one  and  the  fame  thing,  it  being  fuflicient  to 
have  once  marked  the  diftinclion  between  them. 
aBlackft.  Thefe  terms  are  alfo  applied  to  another  fpiscies  of  contrail. 

Com.  458.    •vi'hich    does   not  exaftly   fall   within  the  defcriptidn  of  either, 
namely,  to  a  contraft  for  the  repayment  of  money,  not  upon  the 
iSiairfin,      fliip  and  goods  only,  but  upon  the  mere  hazard  of  the  voyage  it- 
*7-  felf :  as,  if  a  man  lend  icoo/.  to  a  merchant  to  be  employed  in  a 

beneficial  trade,  with  a  condition  to  be  repaid  with  extraordinary 
intereft,  in  cafe  a  fpecifick  voyage  named  in  the  condition  fhall  be 
Mi'i'oy,        fai'eiy  performed  :  which  agreement  is  fometimes  called  fosnus 
1^2.  c. II.  f.^ji^fi^-i^.-i  or   u/t:s-a  marh'ima.     But  as  this  fpecies  of  bottomry 
opened  a  door  to  gaming  and  ufurious  ccnti-a£ls,  efpecially  in 
long  voyages,  the  legillature,  at  the  time  it  fuppreffed  infurances 
upon  wagering  policies,  introduced  a  claufe,  by  which  it  was  en- 
acted, 
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acted,   *'  That  all  fiims  of  money  lent  on  bottomry,  or  at  refpon'  19  Geo.  2. 

**  dentin  upon  any  fliip  or  fliips  belonging  to   his  Majefty's  Tub-  ^'  37*  §  S* 

*'  jects,   bound  to  cr  from  the  Eall  Indies,  Jliould  be  lent  only  on 

**  the  (hip,  or  on  the  merchandize  or  effcdts,  laden  or  to  be  laden 

"  on  board  of  fuch  {hip,  and  iliould  be  fo  exprefled  in  the  con- 

**  dition  of  the  faid  bond  j  and  the  benefit  of  falvage  fliould  be 

*'  allowed  to  the  lender,  his  agents  or  aifigns,  who  alone  (hould. 

*'  have  a  right  to  make  affurance  on  the  money  fo  lent ;  and  in 

**  cafe  it  fhould  appear  that  the  value  of  his  fliare  in  the  fhip,  or 

**  in  the  merchandizes  or  effetls  laden  on  board   of  fuch  Ihip, 

**  did  not  amount  to  the  full  fum  or  fums  he  had  borrowed  as 

*'  aforefaid,  fuch  borrower  (hould  be  refponfible  to  the  lender  for 

^*  fo  much  of  the  money  borrowed,  as  he  had  not  laid  out  on 

"  the  (hip  or  merchandizes  laden  thereon,  with  lawful   intereft 

*'  for  the  fame,  in  the  proportion  the  money  not  laid  out  fliould 

*'  bear  to  the  whole  money  lent,  notwithflanding  the  fliip   and 

**  merchandizes  fliould  be  totally  loft." 

This  fl:atute  has  entirely  put  an  end  to  that  fpecies  of  contra£t 
which  was  laft  mentioned,  namely,  a  loan  upon  the  mere  voyage 
itfelf,  as  far,  at  leaft,  as  relates  to  India  voyages ;  but  as  none 
other  are  mentioned,  and  as  expreffio  unius  eft  excliifio  alterius,  thefe 
loans  may  be  made  in  all  other  cafes,  as  at  the  common  law,  ex- 
cept in  the  following  inllance,  which  is  another  ftatute  pro-  7  Geo.  i. 
hibition.  It  is  declared,  that  all  contracts  made  or  entered  '^•'^^•h'^' 
into  by  any  of  his  Majefty's  fubje6ls,  or  any  perfons  in  truft  for 
them,  for  or  upon  the  loan  of  any  monies  by  way  of  bottomry 
on  any  fliip  or  fliips  in  the  fervice  of  foreigners}  and  bound  or 
defigned  to  trade  in  the  Eajl  Indies  or  parts  aforefaid  fliall  be  null 
and  void. 

This  act  it  fliould  feem  does  not  mean  to  prevent  the  King's  Sumner 
fubjeiSls  from  lending  money  on  bottomry  on  foreign  Ihips  trading  I.-'l'^^^* 
from  their  own  country  to  their  fettlements  in  the  Eajl  Indies.  30  Geo.  3, 
The  purpofe  of  the  ftatute  was  only  to  prevent  the  people  of  this  C.  B. 
country  from  trading  to  the  ByitiJJj  fettlements  in  India  under  fo- 
reign commiffions,  and  to  encourage  the  lawful  trade  thereto.  It 
lately  became  a  queftion  in  the  Common  Pleas,  Whether  an  Ame- 
rican fhip  fince  the  declaration  of  American  independency  was  a 
foreign  fliip  within  the  ftatute  7  G.  1 .  f.  21.  §  2.  ?  It  came  before 
the  court  on  a  motion  to  difcharge  the  defendant  out  of  cultody 
upon  entering  a  common  appearance.  The  defendant  was  holden 
to  bail  upon  a  refpondentia  bond,  v/hich  was  exeputed  by  the  de- 
fendant, who  was  an  American,  to  fecure  the  payment  of  a  cargo 
{hipped  by  the  plaintiff  on  board  an  American  fliip  in  the  Ea./i  Li- 
dieSy  homev/ard-bound  from  Calcutta  to  Rhode  IJland  in  America. 
The  fhip  had  failed  from  England,  and  landed  a  cargo  oi  European 
goods  in  Bengal,  previouily  to  her  taking  in  the  cargo  on  which 
the  bond  was  given.  The  court  were  much  inclined  to  think  that 
the  bond  was  void,  the  cafe  being  within  the  mifcliicf  intended 
to  be  remedied  by  the  a£l  :  but  as  the  queftion  was  of  confulerable 
fonfequence,  they  thought  it  not  proper  tQ  be  difcuffed  on  this 
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fummary  application ;  but  they  ordered  the  defendant  to  be  dif» 
charged  on  the  ground  that  where  it  appeared  from  the  aliidavit 
to  hold  to  bail,  that  there  was  a  probability  of  the  contrail  being 
void,  on  which  the  aclion  was  founded,  it  would  be  wrong  to 
detain  the  defendant  in  prifon  •,  more  particularly  as  the  plaintiff 
would  by  that  means  have  an  opportunity  of  tampering  with  the 
defendant  in  prifon,  and  of  efcaping  from  the  penalties  of  the 
adl,  and  of  preventing  the  cafe  from  being  brought  before  the 
court.] 

a  Roll.  Where  ^.  lends  5.    loo/.  to  freight  a  fliip  abroad,  and  it  is. 

Rep.  455-      agreed,  that,  if  the  flilp  comes  home  fafe,  J.  fhall  have  150/.  and 

&o"*^ro.'  t^^f  if  ^^  ^o  "O^  ^^^^^  ^^^  ^^*^1^  'ofs  t^^  ^°°  ^'>  ^^^^  i^  "°^  ufury, 
jac.  208.  but  good  by  the  cuftom  of  merchants,  becaufe  of  the  great  perils 
5°S  ^  at  fea,  and  both  principal  and  Intereft  run  the  fame  hazard  of 
711.^  *^^^    being  loft.     But  if  the  principal  be  fecured,  and  the  intereft  only 

depend  on  an  hazard,  if  it  be  more  than  is  lawful,  it  is  ufury. 
Joy  V.Kent,       [Again,  in  debt  upon  an  obligation,  conditioned  to  pay  fo  much 
Hard.  Rep.    money,  if  fuch  a  fliip  returned  within  fix  months  from  OJIend  in 
*^  '            Flanders  to  London^  which  was   more   by  the  third  part  than  the 
legal  intereft  of  money  •,  and  if  flie  did  not  return,  then  the  obliga- 
tion to  be  void :  the  defendant  pleaded,  that  there  was  a  corrupt 
agreement  betwixt  himfelf  and  the  plaintifr,  and  that  at  the  time 
of  making  the  obligation,  it  was  agreed  betwixt  them,  that  he 
fliould  have  no  more  for  intereft  than  the  law  permits,  in  cafe  the 
fhip  fhould  ever  return ;  and  averred  that  the  obligation  was  entered 
into  by  covin,  to  evade  the  ftatute  of  ufury,  and  the  penalty  thereof: 
upon  this  averment  the  plaintiff  took  iflue,  and  the  defendant  de- 
murred.  LordChief  Baron  i^<3/f.--Clearly  this  bond  is  not  within, 

the  (tatute,  for  this  isthe  common  way  of  infurance;  and  if  this  were 
void  by  the  ftatute  of  ufury,  trade  would  be  deftroyed.  It  is  not 
like  to  the  cafe,  where  the  condition  of  the  bond  is  to  give  fo 
much  money,  if  fuch  or  fuch  a  perfon  be  then  alive  ;  for  there  is 
a  certainty  of  that  at  the  time.  But  it  is  uncertain  and  a  cafualty 
whether  fuch  a  (hip  will  ever  return  or  not.] 
Lev.  54.  So,  where  the  condition  of  a  bottomry-bond  was,  that  if  the 

Sid.  27.  obligor,  or  the  fliip,  or  the  goods,  return  fafe,  then  to  pay  more 
than  the  legal  intereft  j  this  was  adjudged  good  by  the  cuftom  of 
merchants,  though  it  depends  on  many  contingencies  ;  and  though 
the  obligee  may  be  faid  to  run  little  hazard  ;  and  though  any  o£ 
the  contingencies  become  impoflible ;  as,  if  the  obligor  die  before 
his  return,  ^c.^  yet  the  bond  remains  payable,  contrary  to  the 
general  rule  of  law  in  fuch  cafes  j  for  the  law  fupplies  thofc 
words,  ivhiih  Jhall  JirJ}  happen^  and  foreclofes  the  eledlion  of  the 
obligor,  and  gives  it  to  the  obligee  to  take  his,  on  which  the  con- 
tingencies fiiall  hrft  liappen. 
a  cVian.  The  plaintiff  entered  into  n  penal  bond  of  bottomry  to  pay  40/. 

C«.  130.  pfy  month  for  50  /.,  the  fhip  was  to  go  from  Holland  to  the  Spanijlj 
iflands,  and  fo  to  return  for  England^  but  if  flie  periflred,  the  de- 
fendant was  to  lofe  his  50  /.  She  went  accordingly  to  the  Spanijh 
iflands,  took  in  Moors  at  Jfrick,  and  upon  that  occafion  went  to 
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Sarladoes,  and  then  perifhed  at  fea ;  the  plaintiff,  being  fued  on 
the  bond  and  penalty,  fought  relief  in  equity,  pretending  that 
the  deviation  was  of  necelTity  ;  but  his  bill  was  difaiifled,  faving  as 
to  the  penalty. 

J,  S.  entered  into  a  bottomry-bond,  whereby  he  bound  himfelf  Vern.  26J. 
in  confideration  of  400  /.  as  well  to  perform  the  voyage  within  Deguiidi;r  r. 
fix  months,  as  at  the  fix  months  end  to  pay  the  400/.  and  40/.     ^*  '  "' 
premium,  in  cafe  the  veffel  arrived  fafe,  and  was  not  loft  in  the 
voyage  :  it  fell  out  that  jf.  S.  never  went  the  voyage,  whereby 
his  bond  became  forfeited ;  and  he  preferred  a  bill  to  be  relieved  : 
and  in  regard  the  fliip  lay  all  along  in  the  port  of  London^  fo  that 
the  defendant  run  no  hazard  of  lofing  his  principal ;  the  Lord 
Keeper  decreed,  that  he  fliould  lofe  the  premium  of  40/.,  and  be 
contented  with  his  ordinary  intereft. ' 

A  part-owner  of  a  (hip  borrowed  money  of  the  plaintiff  upon  a  Abr.  Eq. 
bottomry-bond,  payable  on  the  return  of  the  (hip  from  the  voyage ;  ^^^  Dandy 
{he  was  then  going  in  the  fervice  of  the  Eaji  India  Company,  and    *       ""* 
the  Eajl  India  Company   broke   up  the  fliip  in  the  Indies ;  the 
owners  brought  their  a£tion  againft  the  Company,  and  recovered 
damages,  but  they  did  not  amount  to  a  full  fatisfaftion ;  and  the 
obligee  brought  his  bill  to  have  his  proportionable  fatisfadtion  out 
of  the  money  recovered ;  but  his  bill  was  difmifl'ed,  and  he  left  to 
recover  as  well  as  he  could  at  law ;  the  court  declaring  that  they 
would  never  affift  a  bottomry-bond,  which  carried  an  unreafonablc 
intereft. 

[It  feems  to  have  been  a  doubt,  late  in  the  laft  century,  whether  Barton  v. 
a  lofs   by  the  attacks  of  pirates  was  a  rifk  which  the  lender  on  Y^°i''^ord, 
bottomry  had  by  his  contrail  undertaken  to  bear  j  for  it  was     "     '  ^  * 
argued  in  the  King's  Bench,   in  the  reign  of  James  the  Second. 
But  the  court  were  of  opinion,  that  piracy  was  one  of  the  dangers 
of  the  feas  ;  and  the  defendant  had  judgment. 

The  lender  is  anfwerable  likewife  for  loffes  by  capture ;  or,  to 
fpeak  more  accurately,  if  a  lofs  by  capture  happen,  he  cannot  re- 
cover againft  the  borrower  ;  but  in  bottomry  and  refpondentia 
bonds,  capture  does  not  mean  a  mere  temporary  taking,  but  it 
muft  be  fuch  a  capture  as  to  occafion  a  total  lois.  And  therefore 
if  a  ftiip  be  taken  and  detained  for  a  fliort  time,  and  yet  arrive  at 
the  port  of  deftination  within  the  time  limited,  (if  time  be  men- 
tioned in  the  condition,)  the  bond  is  not  forfeited,  and  the  obligee 
may  recover. 

Tliis  doctrine  was  laid  down  by  the  whole  court  of  King's  Jo'ce  v. 
Bench,  in  a  cafe  upon  a  bond  of  this  nature  ;  the  proceedings  on  y^'^'"™" 
v/hicn  were  fully  Itated,   when   the  unanimous  opmion  of  the  Mich.  Term 
court  was  delivered  by  Lord  Mansjield.     This  comes  before  the  23  Geo.  3. 
court  upon  a  motion  on  the  part  of  the  defendant,  for  a  new  ^2r^>42'i« 
trial.     It  was  an  action  of  debt  upon  a  bottomry  bond  ;  the  con- 
dition of  which  was,  that  upon  the  ftiip's  i:St  arrival  at  New  Torhy 
a  certain  fum  of  money  ftiould  be  paid  to  the  plaintiff;  but  that  in 
cafe  the  (hip  (hould  mifcarry,  be  loft,  caft  away,  or  taken  by  the 
enemy,  the  plaintiff  ftiould  have  nothing.    The  defendant  pleaded 

iS  s  4  three 
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three  pleas :  ift,  Non  ejl  faFium ,-  2dly,  That  the  fhip  did  not  arrive 
at  New  Torhy  the  port  of  dcftination  ;  3dly,  That  the  fhip  was 
captured.  Upon  the  two  firfl  pleas  ifTue  was  joined  -,  and  to  the 
laft,  there  was  a  replication  of  recapture.  The  fa£ls,  which 
appeared  in  evidence  on  the  trial,  are  thefe:  the  Jhip  was  taken 
before  her  arrival  at  New  Tork^  by  two  American  pri\  areers,  which 
detained  her  for  one  month,  and  plundered  her  of  her  (tores  ;  at 
■which  x\vc\zj}je  was  retaken  by  an  Engli/J}  privateer,  and  carried 
into  Halifax.  The  Admiralty  court  adjudged  her  to  be  a  good 
prize  to  the  EngUfJj  privateer,  and  decreed  that  fhe  fhould  be  re-- 
ftored  to  the  original  owners,  on  paying  one-eighth  for  falvage  : 
that  fhe  proceeded  with  the  remainder  of  her  cargo  to  New  Torky 
and  earned  her  freight  :  that  the  value  of  the  fhip  was  not  fuffi- 
cient  to  fatisfy  the  bond.  Thefe  are  the  fadls.  Now  it  is  clear, 
thar,  bv  the  law  of  England,  there  is  neither  average  nor  falvage  upoH 
a  bcttomry-hond.  It  was  indeed  contended  at  the  bar,  on  the  part 
of  tlie  defendant,  that  this  cafe  was  within  the  faring  of  the  bond  j 
for  it  is  provided,  that  in  cafe  of  lofs  by  capture,  Sec.  the  bond 
fiiculd  be  void  :  and  that  here  there  was  a  capture,  and  a  deten- 
tion for  one  month.  But  upon  confideration,  we  think  that  a 
capture-,  within  this  condition,  does  not  mean  a  temporary  capture, 
but  it  ?;;///?  be  a  total  lofs  ;  x\o\n  here  it  was  not  fuch  a  capture  cs  to 
occafion  a  total  lofs.  The  voyage  was  not  loft,  for  the  defendant 
purfued  it  and  e.^rned  his  freight.  Freight  depends  •  pon  the 
fafety  of  the  fhip  ;  and  as  the  freight  was  earned,  the  ihip  muft 
have  arrived  fafe  at  the  port  of  deflination.  In  whatever  way  we 
determine  this  cafe,  there  muft  be  a  hardfhip  :  but  we  are  all  of 
opinion,  that  the  verdidl  is  right,  and  that  the  rule  for  a  new  trial 
muil  be  difcharged. 
Waipole  An  a<tlion  was  brought  on  a  policy  of  infurance,  on  a  refpon- 

V.  twer,  denti  bond,  on  fhip  and  goods  at  and  from  B,  to  C.  The  fhip 
afcer"Tr.  "^^^  DaniJJj,  and  an  average  lofs  was  fuflained  upon  the  goods  to 
17S9.  the  amount  of  61.  i^s.  per  cent.,  and  the  plaintiff  as  holder  of  a 

refponachila  bond  had  been  called  upon  to  contribute  ;  and  now 
brought  his  action  againft  the  Englifh  underwriters  for  the  amount 
of  that  contribution.  Lord  Kenyon. — By  the  law  of  England,  a 
lender  upon  refpondentia  is  not  liable  to  average  lofTes,  but  is 
entitled  to  receive  the  whole  fum  advanced,  provided  that  the  fhip 
and  cargo  arrive  at  the  port  of  deflination.  The  plaintifF contends 
,  that,  as  by  the  law  of  Denniarl,  fuch  lenders  upon  refpondentia  arp 
liable  to  average,  and  bound  to  contribute  according  to  the  amount 
of  their  intereft,  the  infurer  muft  anfwer  to  them.  The  Danijh 
conful  has  proved  that  he  received  a  judgment  of  the  court  of 
Copenhagen,  the  decretal  part  of  wl:ich  proves  the  law  of  Denmark 
to  be  as  the  plaintifF  has  ftated  it.  The  opinions  of  feveral  men  of 
emmence  in  that  country  have  been  offered  on  each  fide,  but  I 
'  reject  them,  becaufe  the  folemn  decifion  of  a  court  of  competent 
jurifdiclion  is  of  much  greater  weight  than  the  opinions  of  advo- 
cates however  eminent,  or  even  than  the  extrajudicial  opinions  of 
the  moft  able  judges.  It  feems,  as  if  in  this  cafe  the  under- 
writers 
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•writers  were  bound  by  the  law  of  the  country  to  which  the  con- 
tract relates.     Verdift  for  the  plaiiitift. 

This  is  not  the  only  cafe  in  which  the  infurers  have  been  holden 
liable  to  indemnify,  the  infured  having  been  obliged  by  the  law  of 
a  foreign  country  to  pay  a  larger  fum  than  by  the  laws  oi  Efigland 
could  have  been  demanded  :  though  to  be  furc,  in  the  cafe  about  to 
be  quoted,  there  feems  to  have  been  an  ufage  proved,  and  upon 
that  the  learned  JuJge  much  relied.     It  was  an  a£lion  on  a  policy  Newman  r. 
of  infurance  on  a  cargo  of  fifh  from  Newfoundland  to  any  part  of  Cazaiet,Sitt. 
Spain^  Portugal,  or  Italy.     The  Ihip  met  with  bad  weather,  and  put  aftei  Hil. " 
into  AUcant  and  Leghorn   to  repair.     The  captain  being  owner, 
prefented  a  petition  to  the  commercial  court  of  P'lfa,  to  adjuft  the 
general  average,  as  he  had  put  in  for  the  general  benefit  of  all 
concerned.    The  court,  according  to  its  ufual  courfe  (which  feems 
a  very  extraordinary  one),  adjuRed  the  lofs  by  charging  the  cargo 
at  its  full  value,  but  the  (hip  at  one-half,  and   the  freight  at  one- 
third,  and  they  alfo  charged  as  a  part  of  the  general  average,  the 
feamen's  wages  and  provifions  whiht  in  port.     The  defendant,  as 
underwriter,  had  paid  into  court  as  much  as  would  cover  the 
average  according  to  the  memorandum  in  the  policy,  and  the  lavsr 
and  ufage  of  England.     The  qucflion  was.  Whether,  the  plaintiff 
having  been  compelled  to  pay  beyond  that  fum  according  to  the 
calculation  of  the  fentence  of  the  court  of  P'lfa,  it  was  conclufive 
upon  the  defendant,  and  the  plaintiff  was  entitled  to  recover  his 
average  by  the  fame  ftandard  ?  The  plaintiff  called  feveral  brokers, 
who  faid,  that,  in  repeated  inftances,  they  had  adjufted  averages 
under  hmilar  fentences  of  the  court  of  Pifoy  and  the  underwriters, 
though  with  reluclance,  had  always  paid  them.  Buller,  J. — On  the 
general  law,  the  plaintiff  would  fail ;  but,  in  all  matters  of  trade, 
ufage  is  a  facred  thing.     I  do  not  like  thefe  foreign  fettlements  of 
average,   which   make   underwriters    liable   for   more    than    the 
ftandard  of  Englijh  money.     But  if  you  are  fatisfied  it  has  been 
the  ufage  upon  the  evidence  given,  it  ought  not  to  be  fhaken. 
The  plaintiff  had  a  verdi£t. 

It  has  been  faid,  that  if  the  accident  happen  by  the  default  of 
the  borrower,  or  of  the  captain,  the  lender  is  not  liable,  and  has 
a  right  to  demand  the  payment  of  the  bond.  If,  therefore,  the 
{liip  be  loft  by  a  wilful  deviation  from  the  tra£l:  of  the  voyage,  the 
event  has  not  happened,  upon  which  the  borrov/er  was  to  be  dif- 
charged  from  his  obligation.  This  has  been  decided  in  feveral 
cafes. 

An  action  of  debt  was  brought  upon  an  obligation  for  per-  Weftem 
formance  of  covenants  in  an  indenture,  wherein  it  was  recited,  ^-  '^^'''<^y» 
that  fuch  a  fhip  was  in  the  fervice  of  the  Eajl  India  Company,  and      '"'  ^^^ 
that  it  was  to  obey  fuch  orders  as  they  or  their  fa£lors  fliould  give  ; 
and  that  fhe  was  defigned  for  a  voyage  from  London  to  Bantaniy  and 
from  thence  to  China  or  Formofa.     The  plaintiff  lent  500/.  upon 
the  hull  of  the  (hip,  and  the  defendant  covenanted  to  pay,  if  the 
fhip  went  from  J^ondon  to  Bantam,  and  returned  from  thence  dire(f^- 
ly  to  London f  550/.,'  if  from  Londsn  to  Bantam ^  and  from  thence  to 

China 
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China  or  Formofaj  and  returned  to  London  within  24  months,  650/,- 
If  {he  returned  not  within  24  months,  then  to  pay  5  /,  per  month 
above  650/.,  till  36  months;  and  if  (he  returned  not  within  ':«6 
months,  then  to  pay  710/.,  unlefs  it  could  be  proved  by  TFi/dy,  that 
the  fliip  returned  not,  but  was  loft  within  36  months.  The  fhip, 
in  fact,  went  from  London  to  Bantamy  and  from  thence  to  Surat, 
and  other  parts,  and  fo  returned  to  Bantam ;  and  in  her  voyage 
from  Bantam  to  London  was  loft  within  36  months:  upon  which 
the  prefent  a^lion  was  brought. 

The  court  inclined  to  be  of  opinion,  that  this  fliip  having  devi- 
ated from  the  voyage  defcribed,  in  going  to  Surat,  the  plaintiff  v/a« 
not  to  bear  the  lofs,  and  was  confequently  entitled  to  recover. 
They,  however,  took  time  to  deliberate  j  and  after  confideration, 
gave  judgment  for  the  plaintiff. 
Williams  r.        In  another  caf^  of  debt  upon  a  bottomry-bond,  the  defendant 
Steadman,     pleaded,  that  the  (hip  went  from  London  to  Barbadoes  fine  diviationef 
,^ '    ^'    and  afterwards  flie  returned  from  Barbadoes  towards  London,  and 

ports,  12  0.  .,.,.,, 

Skin.  345.    in  her  return  was  loft  in  voyagio pradicfo  ;  the  plamtifi-  replied,  that 
6.  C.  {jje  fhjp  in  her  return  went  from  Barbadoes  to  Jamaica  \  and  that 

after  a  ftay  there,  flie  returned  from  Jamaica  towards  London^  and 
was  loft,  and  fo  fliews  a  deviation.  The  defendant  rejoined,  that 
Ihe  was  prefTed  into  the  King's  fervice,  and  fo  was  compelled  to 
go  to  Jamaica^  which  is  the  deviation  pleaded  by  the  plaintiff; 
without  this,  that  fhe  deviated  after  fhe  was  prefted.  The  plaintiff 
demurred,  and  judgment  was  given  for  the  plaintiff.  The  plea 
of  the  defendant  is  not  good  ;  for  he  pleads  that  the  fhip  went 
from  London  to  Barbadoes  without  deviation,  and  that  in  the  return 
fhe  was  loft  in  the  voyage  aforefaid  ;  but  does  not  fliew  without 
deviation.  Now  the  condition  is  fo  in  exprefs  words,  and  he 
ought  to  (hew  exprefsly  that  he  has  performed  the  words  of  the 
condition. 

The  fame  rule  of  decifion  has  been  adopted  in   the  courts  of 

equity. 

1  "Equity  The  plaintiff  entered  into  a  penal  bond  to  pay  40/.  per  month 

Cafes  Abr.     £qj.  jq/.^  the  (hip  was  to  ^ofrom  Holland  to  the  Spanidi  i/Iands,  and 

a  Chan.        ^^  return  to  England  :  but  if  flie  periled,  the  defendant  was  to  lofe 

Cafes,  130.    his  50/.    The  fliip  went  accordingly  to  the  Spani/h  illands,  took 

in  Moors  at  Africa,  then  went  to  Barbadoes,  and  perilhed  at  fea. 

The  plaintiff  being  fued  at  law  upon  the  bond,  came  into  equity, 

fuggefting  that  the  deviation  was  through  neceffity.     But  his  bill  was 

difmiffed,  except  as  to  the  penalty. 

It  frequently  happened  that  the  borrowers  on  bottomry,  or 
at  refpondentia^  became  bankrupts  after  the  loan  of  the  money, 
and  before  the  event  happened,  which  entitled  the  lender  to 
repayment :  by  which  means  the  debt  could  not  be  proved 
under  the  commifTion,  and  the  lenders  were  left  to  fuch  redrefs 
as  they  could  obtain  from  the  bankrupt,  who  had  previoufly 
given  up  every  thing  to  his  other  creditors.  This  being  likely 
to  prove  a  difcouragement  to  trade,  parliament  was  obliged  to 
19  Geo.  a.     intcrpofe  3  and  it  accordingly  ena<^ed,    <^  That  the  obligee  in 


**  any  bottomry  or  refpondentia  bond,  made,  and  entered  into 
•*  upon  a  good  and  valuable  confideratlon,  bona  fide^  fhould  be 
**  admitted  to  claim,  and  after  the  contingency  Jiiould  have  happened^ 
"  to  prove  his  or  her  debt  or  demands  in  refpeSi  of  fuch  bondy  in  liki 
**  manner  as  if  the  contingency  had  happened  before  the  time  of  thi 
**  ijfuing  cf  the  commiffion  of  bankruptcy  againfi  any  fuch  obligor^  and 
**  Ihould  be  entitled  unto,  and  (hould  have  and  receive,  a  propor- 
^*  tionable  part,  fhare,  and  dividend  of  fuch  bankrupt's  eftate,  in 
*'  proportion  to  the  other  creditors  of  fuch  bankrupt,  in  like 
♦'  maimer  as  if  fuch  contingency  had  happened  before  fuch  com- 
**  million  iffued  :  and  that  all  and  every  perfon  or  perfons,  againft 
*'  whom  any  commiffion  of  bankruptcy  Ihould  be  awarded,  Ibould 
^'  be  difcharged  of  and  from  the  debtor  debts  owing  by  him,  her, 
**  or  them,  on  every  fuch  bond  as  aforefaid,  and  Ihould  have  the 
<'  benefit  of  the  fcveral  ftatutes  now  in  force  againft  bankrupts, 
**  in  like  manner,  to  all  intents  and  purpofes,  as  if  fuch  contin- 
**  gency  had  happened,  and  the  money  due  in  refpedl  thereof  had 
**  become  payable,  before  the  time  of  the  ifluing  of  fuch  com- 
*«  miffion." 

By  the  ftatute-book  it  appears,  that  the  mafters  and  mariners  of 
fhips,  having  taken  upon  bottomry  greater  fums  of  money  than 
the  value  of  their  adventure,  had  been  accuftomed  wilfully  to  caft 
away,  burn,  or  otherwife  deftroy  the  fhips  under  their  charge,  to 
the   great  lofs  of  the  merchants  and  owners :  it  was  therefore 
ena£fed,  "  That  if  any  captain,  mafter,  mariner,  or  other  officer  iSCha.  *. 
*'  belonging  to   any   fhip,  (hould   wilfully   caft   away,  burn,  or  ^'^'  §^*» 
**  otherwife  deftroy  the  Ihip  unto  which  he  belonged^  or  procure 
*'  the  fame  to  be  done,  he  (hould  fuffer  death  as  a  felon."     The 
duration  of  this  a£l  having  been  limited  to  three  years,  it  be- 
came extindt  :  but  the  neceffity  of  fuch  a  provifion  was  fo  great,  22  &  aj 
that  a  fimilar  law  was  made  a  few  years  afterwards,  and  is  ftill  Cha.  2. 
in  force.]  <=.  1,.  §«. 

[(L)  Of  Bills  of  Lading. 

A  Bill  of  Lading  is  a  memorandum  or  acknowledgment,  figned 
•^^  by  the  mafter  of  a  fhip,  that  he  has  received  certain  goods, 
which  he  undertakes  to  deliver  at  the  intended  place  to  the  perfon 
named  in  the  bill  of  lading.  It  is,  regularly,  made  treble ;  one 
for  the  merchant  who  loads  the  goods ;  another  for  the  confignee 
of  the  goods ;  and  the  third  for  the  mafter  of  the  ftiip. 

The  bill  of  lading  is  affignable,  the  undertaking  being,  general-  See  Evans  t. 
ly,  to  deliver  to  the  order  or  affigns  of  the  ftiipper.     But  whether  ^^^'t'"=tr, 
the  firft  indorfement  or  affignment  pafles  the  right  of  property,  ^^j'    '^^^' 
whether  the  inftrument  be  negotiable  or  not,  is  a  point  upon  v/iightv. 
■which  our  courts  have  differed,  and  which  hath  not  vet  been  Campbell, 

r  .^1     1  '4.  Durr. 

fettled.  J^^6. 

I  Bl.  Rep.  628.  S.  C.  Snee  v.  Prefcot,  i  Atk.  24,5.  Caldwell  v.  Ball,  1  Term  Rep.  205.  Hib- 
bert  V.  Carter,  \d.  745.  Lickbarrow  v.  Mafon,  2  Term  Rep.  63.  1  H.  Bl.  357.  S.  C.  5  Teri» 
Rep.  367.  S.  C.     i-tarofl  v.  Bowers,  1  H.  Bl.  364.  note.     Salomoas  y.  Niflen,  2  Term  Rep,  674. 

But, 
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Wright  V.  But,  admitting  that  the  aflignment  of  the  bill  of  lading  will  in 

Campbell,  general  transfer  the  property,  yet,  if  there  be  any  fraudulent  cir- 

5046"'i  Bl.  cumftances  between  the  aflignor  and  the  afBgnee,  if  the  aflignee 

Rep.  6z8.  has  full  notice  that  the  vendor  has  not  been  paid  for  the  goods, 

^'^'  the  aflignment  will  not  in  that  cafe  diveft  the  vendor  of  his  legal 

v!NTffe"n,  right  to  flop  them  in  tranfttu  in  the  event  of  the  confignee's  in- 

a  Term  folvency.l 

Sep.  674.  '  ■* 


(M)  Of  Bills  of  Exchange. 

1.  Of  the  Nature  and  different  Kinds  of  Bills  of  Exchange 
and  Negotiable  Notes  :  And  herein, 

1.  Of  Foreign  Bills. 

2.  Of  Inland  Bills, 

3.  Of  Promijfory  and  Negotiable  Notes m 

2.  What  fliall  be  faid  a  Bill  of  Exchange,  or  Negotiable 
Note,  within  the  Cuftom  of  Merchants. 

3.  Who  fhall  be  faid  liable  to  the  Payment  thereof;  and 
therein  of  fuing  the  Drawer,  Indorfor,  or  Acceptor. 

4.  Who  (hall  be  faid  entitled  to  the  Money. 

5.  Of  the  Indorfement. 

6.  Of  the  Acceptance  :  And  herein, 

1 .  What  fhall  he  faid  a  good  Acceptance, 

2.  Whofe  Acceptance  fhall  hind, 

3 .  Whether  an  Acceptance  may  he  qualified. 

7.  Of  the  Proteft  :  And  herein, 

J.  Of  the  Necefftty  and  Validity  of  the  Protefl. 

2.  At  ivhat  Time  to  he  madcy  and  therein  of  giving  Notice  to 
the  Dratuer  :  of  the  Drawers  Refufal,  fo  as  to  entitle  the 
Party  to  Principal^  Interefly  and  Cofs, 

8.  Of  the  A£lion  and  Remedy  on  a  Bill  of  Exchange,  and 
Manner  of  declaring  and  pleading  therein. 


1.  Of 


^etcl)ant  and  a@etcl)annf|^»  e^s 

t.  Of  the  Nature  and  different  Kinds  of  Bills  of  Exchange  and 
Negotiable  Notes. 

I.     Of   Foreign    Bills. 

^T^HE  cuftom  of  merchants,  in  relation  to  foreign  bills  of  ex-  For  the  an- 

^     change,  feems  to  have  prevailed  time  out  of  mind  ;  and  was  ^'l"ity  of 

at  firft  introduced  for  the  expedition  of  trade  and  its  fafety,  and  ^ijeMotiU 

to  prevent  the  exportation  of  money  out  of  the  realm  j  and  hath  277.    Ma- 

therefore  been  always  counteiianced  and  encouraged,  as  a  matter  'y"^',  ^^9- 
of  great  eafe  and  advantage  to  trade,  and  is  now  become  part  of  miemea-* 

the  law  of  the  land,  and  as  bills  of  exchange  are  eftablilhed  fureofex- 

merely  by  the  cuftom  of  merchants,  and  for  their  benefit  j  fo  their  ''^^"g^  '* 

rules  and  cuftom s  are  allowed  to  prefcribe  their  form  and  feveral  or  value  for* 

properties,  as  to  their  creating  engagements  on  the  parties  that  are  value.  Mo1« 

concerned  in  them.  ^°\\?,'^^' 

—Where 
the  King  of  Portugal  lowered  his  coin,  this  not  to  prejudice  the  drawer  here.         That  originally  there 
could  be  no  exchange,  without  the  king's  licence.     Molloy,  274. 

By  this  cuftom,  if  a  merchant  abroad  draw  a  bill  on  a  merchant  Roii.Abr.6. 
here,  or  vice  verfa^  requefting  him  to  pay  a  certain  fum  of  money,  ^^°'  J^'* 
and  the  drawer  fet  his  name  to  it;  this  amounts  to  a  promife  to  Car*  10 17' 
pay,  and  fubje6ls  him,  though  but  a  collateral  engagement,  to  an 
aftion  on  the  non-payment. 

And  if  the  drawee,  or  he  on  whom  the  bill  is  drawn,  refufe  to  Cro.  Car. 
accept  it,  or,  having  accepted  it,  refufe  to  pay  it,  the  payee,  or  he  3oi- 
in  whofe  favour  it  is  drawn,  may  proteft  it,  and  (hall  recover 
againft  the  drawer,  not  only  the  principal  fum,  but  likewife  all 
interefts,  cofts,  and  damages,  by  reafon  of  the  proteft  or  refufal  of 
acceptance,  or  payment  of  the  money. 

But  though  the  cuftom  of  merchants,  in  relation  to  bills  of  ex-  Carth.  3, 
change,  be  eftabliftied  by  the  common  law,  and  fuch  bills,  being  R^^ew  t. 
fecurities  for  money,  are  of  great  credit  among  them;  yet  are  they  show^qiti. 
not  allowed  to  be  fecurities  of  as  high  a  nature  as  bonds  or  fpeci-  Comb.  190. 
alties  ;  and  therefore  it  hath  been  adjudged,  that  a  bill  of  exchange  ^'^' 
is  within  the  ftatuteof  (rt)  limitations,  and  muft  be  fued  for  within  hoi°  4.27/* 
fix  years  after  it  becomes  payable.  pi.  2. 

(a)  Nor  are 
bills  of  exchange,  for  value  recslved,  fuch  matters  of  account,  as  are  intended  by  the  exception  in  the 
Itatute  concerning  merchants  accounts.     Carth.  226.     But  for  this,  njide  tit.  Limitation  of  Aftions. 

Alfo,  a  bill  of  exchange  is  to  be  confidered  as  a  fimple  contract  rjWsheadof 
debt  in  a  courfe  of  adminiftration,  which  an  executor  or  admini-  Executors 
llrator  cannot  difcharge  before  debts  by  bond,  without  being  guilty  niftratoK!' 
of  a  devapavit. 

So,  if  a  merchant  in  London  draw  a  bill  of  exchange  on  his  cor-  Carth.  ^573. 
refpoudent  in  Newcajiley  in  favour  of  J.  5.,  and  the  bill  is  refufed,  p^'"lif"^  "' 
and  J  S.  dies  inteftate,  his  adminiftrator,  on  letters  of  adminiftra-  comb.  -oz. 
tion  taken  out  in  Durham,  cannot  bring  an  adlion,  on  the  cuftom  of  S.  C. 
merchants,  againft  the  drawer,  and  lay  the  fame  in  London ;  for 
that  a  bill  of  exchange  is  not  equal  to  a  bond  or  fpeci;dty,  whirh 
are  the  deceafed's  goods,  where  they  luippcn  to  be  at  his  death,  but 

is 


686  •        ^mfiant  anb  ^erc!)ant)ife* 

Is  a  fimple  contra£t,  which  follows  the  pcrfon  of  the  debtor,  and 
makes  bona  notabilia  where  the  debtor  re  fides  ;  and  therefore  admi* 
niftration  ought  to  have  been  taken  out  in  London. 

[But  bills  of  exchange  and  promiflbry  notes,  though,  according 
to  the  general  principles  of  the  law,  they  are  to  be  confidered  only 
I  BuRep.  as  evidenre  of  a  fimple  contraft,  are  yet  fo  far  regarded  as  fpecial- 
445.  Peck-  ties,  that  unlefs  the  contrary  be  fhewn  by  the  defendant,  they  are 
•^V  always  prefumed  to  have  been  made  on  a  good  confideration  5  nor 
B.  R.  E.  is  it  incumbent  on  the  plaintiff,  either  to  fhew  a  confideration  in 
18  Geo.  3.  }^i5  declaration,  or  to  prove  it  at  the  trial.  Foreign  bills  were  al- 
Ravm  "I's.  ways  entitled  to  this  privilege;  but  it  was  not  without  a  confider- 
j  Ri.  Rep.  able  ftruggle  that  it  was  extended  to  inland  bills:  and  notes  are 
4^7-  indebted  for  it  to  the  flatute  of  Queen  u4nne.'\ 

Carth.  160.  Alfo,  this  cuftom  fhall  not  prevail  againft  the  privilege  of  infants, 
Williams  v.  fo  as  to  bind  them  ;  and  accordingly  it  hath  been  adjudged,  that  if 
Harri  un,  ^^^  infant  draw  a  bill  of  exchange,  infancy  is  a  good  plea  in  bar  to 
be  given  In    an  action  brought  agannt  him  *, 

evidence  en  the  general  iflue. 

Moiloy,  Bills  of  exchange  are  ufually  drawn  payable  on  fight,  fo  many 

476.  (a)An  jjjjyg  gfjgr  fight,  or  after  date,  or  on  fingle,  double,  or  trebld 

£jid  to  be  {")  ufances ;  and  it  is  frequent  to  draw  two  or  three  for  the  fame 

leguiariy  a  fum,  and  of  the  fame  date,  for  fear  of  lofs  or  mifcarriage,  which 

j(l°1i^''*,  -  carry  a  [b)  condition  with  them  that  only  one  {hall  be  paid. 

Show.  517.     Holt,  113.  pK  4.     12  T.fod.  15, But  yet  varies  according  to  the  cuftom  of  particular 

countries  ;  and  therefore,  where  the  piaintilT  declared  on  a  bill  of  exchange  drawn  at  Amfterdam,  pay- 
able at  London,  at  two  ufmces,  and  did  not  fliew  wh^t  the  two  ufances  were,  judgment  was  given  for 
the  defendant  ;  for  the  court  could  not  take  notice  of  foreign  ufar.ces  which  varied,  being  longer  in  one 
place  than  in  another.  Salk.  131.  pi.  18.  Buckley  v.  Campbell. [Here  it  may  be  proper  to  men- 
tion, that  ufance  between  London  and  any  part  of  France,  is  thiity  dajs  after  date. — Betsveen  Lon- 
don and  the  following  places  ;  Hamburgh,  Amfterdam,  Rotterdam,  Middleburg,  Antwerp,  Brabant, 
Zealand,  and  Flinders,  is  one  calendar  monih  after  the  date  of  the  bill.— -Between  London  an^  Spain 
and  Portugal,  two  calendar  months.— Between  London  and  Genoa,  Leghorn,  Milan,  Venice,  and 
Rome,  three  calendar  months. .^The  ufance  of  Amfterdam,  on  Italy,  Spain,  and  Portugal,  is  twa 
months.— On  France,  Flanders,  Brabant,  and  on  any  place  in  Holland  or  Zealand,  is  one  month.— On 
Frankfort,  Nuremberg,  Vienna,  and  other  places  in  Germany,  on  Hamburg  and  Breflau,  fourteen  day» 
after  fight,  two  ufances  twenry-eighi  days,  and  half  ufance  feven.— Half  ufance  when  the  ufance  is  one 
month,  fliall  contain  fifteen  days,  notwithftanding  the  inequality  in  the  length  of  the  months.] 
(^)  Therefore,  if  there  are  three  bills  for  the  fame  fum,  and  an  aftion  is  brought  on  one  of  them,  and 
the  plaintiff  declares,  that  the  money  in  billn  pradi^a  ment'ior.at,  is  not  paid  ;  this  is  fufficient  without 
averring,  that  it  was  not  paid  on  the  other  bills,  becaufe  the  fum  is  the  fame  in  all  the  bills. 

Starke  v.  [Where  the  time,  after  the  expiration  of  which  a  bill  is  made 

Cheefman,  payable,  Is  limited  by  months,  it  mud  be  computed  by  calendar, 
I  Saik.  12S.  not  lunar  months :  thus,  on  a  bill  dated  the  firft  of  January,  and 
Eaft  V.         payable  at  one  month  after  date,  the  month  expires  on  the  firll  of 

fsalkT-o    P^^^*'"^^' 

i  Ld.  Rayra.  810.     Wegerfloffv.  Keen,  1  Str.  224. 

Beiiafis  V.  Where  a  bill  is  payable  at  fo  many  days  after  fight,  or  from 
Hefter,  Ld.  j.|^g  date,  the  day  of  prefentment  or  of  the  date  is  excluded, 
Coieman  v.'  Thus,  where  a  bill,  payable  ten  days  after  fight,  is  prefented  on  the 
Saver,  Str.  firft  day  of  a  month,  the  ten  days  expire  on  the  eleventh ;  where 
*^9"  it  is  dated  the  firft,  and  payable  twenty  days  after  date,  thefc  ex- 

pire on  the  twenty-firft.  Where  there  is  no  date,  and  the  pay- 
ment is  dire6led  to  be  made  fo  many  days  afttr  date,  the  date  is 
taken  to  be  the  day  on  which  it  iffued. 

6  A  cuftoru 
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A  cufliom  has  obtained  among  merchants,  that  a  perfon  to 
whom  a  bill  is  addrefied,  {hall  be  allowed  a  little  time  for  pay- 
ment, beyond  the  term  mentioned  in  the  bill,  called  days  of  grace. 
But  the  number  of  thefe  days  varies,  according  to  the  cuftom  of 
different  places. 

Great  Britain^  Ireland^  Bergaiuoy  and  VJennoy  three  days. 

Franhfortf  out  of  the  time  of  the  fair,  four  days. 

Leiyicky  Namnburg,  and  Augjhurg,  five  days. 

Venice,  j^mlerdam,  Rotterdam,  Middleburg,  Aninuerp^  Colcgftf 
Brejlauy  Nuremberg^  and  Portugal^  fix  days. 

Dantzicky  Koningjherg^  and  France^  ten  days. 

Hamburg  and  Stockholm,  twelve  days. 

Naples  eight,  Spain  fourteen,  Rome  fifteen,  and  Genoa  thirty 
days. 

Leghorn^  Milan,  and  fomc  other  places  In  Italy,  no  fixed 
number. 

Sundays  and  holidays  are  included  in  the  refpite  days  at  Zc«- 
don,  Naples,  J^mjlerdam,  Rotterdam,  Antiverp,  Aliddleburg,  Dant- 
zick,  Koningjherg,  and  France ;  but  not  at  Venice,  Cologn,  Brejlau, 
and  Nuremberg.  At  Hamburg,  the  day  on  which  the  bill  falls  due 
makes  one  of  the  days  of  grace,  but  it  is  not  fo  elfewhere. 

In  England,  if  the  laft  of  the  three  days  happens  to  be  Sunday, 
the  bill  is  to  be  paid  on  Saturday. 

But  bills  payable  at  fight,  are  to  be  paid  without  any  days  of 
grace.] 

2.  Of  Inland  Bills, 


ji.pl.  17. 


Inland  bills  of  exchange  are  thofe  drawn  by  one  merchant  re-  6  Mod.  29. 
fiding  in  one  part  of  the  kingdom,  on  another  refiding  in  fome  city  ^°'  ^^'^* 
or  town  within  the  fame  kingdom ;  and  thefe  alfo,  being  found 
ufeful  to  trade  and  commerce,  have  been  eftablifhed  on  the  fame 
foot  with  foreign  bills.  But  at  common  law  they  differed  from 
them  in  this,  that  there  was  no  cuftom  of  protefting  them,  fo  as 
to  fubjedl  the  drawer  to  intereft  and  damages  in  cafe  of  non- 
payment, as  there  was  on  foreign  bills. 

To  remedy  this  inconvenience,  by  the  9  05*  10  W.  3.  c.  17. 
reciting,  that  great  damages  and  other  inconveniencies  do  fre- 
quently happen  in  the  courfe  of  trade  and  commerce,  by  reafon 
of  delays  of  payment  and  other  neglects  on  inland  bills  of  ex- 
change, it  is  enacted,  "  That  all  and  every  bill  or  bills  of  exchange, 
*'  drawn  in,  or  dated  at  and  from  any  trading  city  or  town,  or 
**  any  other  place  in  the  kingdom  of  England,  dominion  of  Wales, 
**  or  town  of  Berwick  upon  Tiveed,  of  the  fum  of  5/.  or  upwards, 
*'  upon  any  perfon  or  perfons  of  or  in  London,  or  any  other  trading 
**  city,  town,  or  any  other  place,  (in  which  faid  bill  or  bills  of  ex- 
•<  change  (liall  be  acknowledged  and  expreflcd  the  faid  value  to 
«  be  received,)  and  is  and  fliall  be  drawn  payable  at  a  certain 
•'  number  of  days,  weeks,  or  months  after  date  thereof;  that  from 
*'  and  after  prefentation  and  acceptance  of  the  faid  bill  or  bills  of 
"  exchange,  (which  acceptance  (hall  be  by  the  underwriting  the 

**  fame 
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'*  farhc  under  the  party's  hand  fo  accepting);  and  after  the  expire-* 
**  tiou  of  three  days  after  the  faid  bill  or  bills  (hall  become  due, 
**  the  party  to  whom  the  faid  bill  or  bills  are  made  payable,  his 
*'  fervant,  aqent,  or  afligns,  may  and  fhall  caufe  the  faid  bill  or 
**  bills  to  be  proteftcd  by  a  notary  publick,  and  in  default  of  fuch 
•'  notary  publick,  by  any  other  fubftantial  perfon  of  the  city, 
"  town,  or  place,  in  the  prefence  of  two  or  more  credible  wit- 
•*  nefles;  refufal  or  negleiSl  being  firfl:  made  of  due  payment  of 
"  the  fame  J  which  proteft  fliall  be  made  and  written  under  a  fair 
*'  written  copy  of  the  faid  bill  of  exchange,  in  the  words  or  form 

*♦  following  : Know  a//  men,  that  /  A.  B.  ofi  the 

*'  day  of  at  the  ujiial  place  of  abode  of  the  fold 

•*  have  demanded  payment  of  the  bill,  of  luhich  the  above  is  the  copy^ 
"  which  the  f  lid  did  not  pay  ;   wherefore  I  the  faid 

•*  do  hereby  protejl  the  faid  bill,  dated  at  this  day 

"  of  Which  proteft,  fo  made  as  aforefaid,  (hall  within 

"14  days  after  making  thereof  be  fent,  or  otherwife  due  notice 
*'  fhall  be  given  thereof  to  the  party  from  whom  the  faid  bill  or 
**  bills  were  received,  who  is,  upon  producing  fuch  proteft,  to 
*'  repay  the  faid  bill  or  bills,  together  with  all  intereft  and  charges 
*'  from  the  day  fuch  bill  or  bills  were  protefted,  for  which  proteft 
**  fhall  be  paid  a  fum,  not  exceeding  the  fum  -f  fix-pence;  and 
**  in  default  <ir  nrgled  of  fuch  proteft  made  anJ  fent,  or  due  no- 
**  tice  given  wit'i.'in  the  days  before  limited,  the  perfon  fo  failing 
**  or  neglefting  t'  :reof,  is  and  (hall  be  liable  to  all  cofts,  damages, 
**  and  intereft,  which  do  and  fhall  accrue  thereby. 

"  Provided  neverthelefs,  that  in  cafe  any  fuch  inland  bill  or 
*«  bills  of  exchange  fliall  happen  to  be  loft  or  mifcarried  within 
**  the  time  before  limited  for  payment  of  the  fame,  then  the 
*'  drawer  of  the  faid  bill  or  bills  is  and  fhall  be  obliged  to  give 
*'  another  bill  or  bills  of  the  fame  tenor  with  thofe  firft  given,  the 
*'  perfon  or  perfons  to  whom  they  are  and  fhall  be  fo  delivered, 
**  giving  fecurity,  if  demanded,  to  the  faid  drawer,  to  indemnify 
•*  him  againft  all  perfons  whatfoever,  in  cafe  the  faid  bill  or  bills 
*•  of  exchange,  fo  alleged  to  he  loft  or  mifcarried,  fliall  be  found 
**  again." 

But  this  ftatute  was  deficient,  in  that  it  had  no  effe£l:,  unlefs  the 
party,  on  whom  the  bill  was  drawn,  accepted  it,  by  underwriting- 
the  fame,  w^hich  few  or  none  cared  to  do. 

To  remedy  which,  by  the  3^4  Ann.  c.  9.  it  is  enabled, 
•'  That  in  cafe,  upon  prefenting  any  fuch  bill  or  bills  of  exchange, 
**  the  party  or  parties,  on  whom  the  faid  bills  fhall  be  drawn,  fhall 
"  refufe  to  accept  the  fame  by  underwriting  the  fame  as  aforefaid, 
**  the  party  to  whom  the  faid  bill  or  bills  are  made  payable,  his  fer- 
"  vant,  agent,  or  affigns,  may  and  fhall  catv-e  the  faid  bill  or  bills 
**  to  be  protefted  for  non-acceptance,  as  in  cafe  of  foreign  bills  of 
*'  exchange;  any  thing  in  the  faid  acl,  or  any  other  law  to  the 
*'  contrary  notwitliftanding,  for  which  proteft  there  fhall  be  paid 
**  is.  and  no  more. 

"  Piovidecl,  that  no  acceptance  of  any  fuch  inland  bill  of  ex- 
*'  change  fliall  be  fufficient  to  charge  any  perfon  v,'hatfoever, 

«  unleis 


*«  unlefsthe  fame  be  underwritten  orindorfed  in  writing  thereupon; 
*^  and  if  fuch  bill  be  not  accepted  by  fuch  underwriting  or  indbrfe- 
**  ment  in  writing,  no  drawer  of  any  fuch  inland  bill  (hall  be  liable 
"  to  pay  any  cofts,  damages,  or  intereft  thereupon,  unlefs  fuch 
*'  protefl  be  made  for  non-acceptance  thereof,  and  within  14  days 
*^  after  fuch  proteft,  the  fame  be  fent,  or  otherwife  notice  thereof 
*'  be  given  to  the  party  from  whom  the  bill  was  received,  or  left 
*'  in  writing  at  the  place  of  his  or  her  ufual  abode ;  and  if  fuch 
**  bill  be  accepted,  and  not  paid  before  the  expiration  of  three 
*'  days  after  the  faid  bill  fliall  become  due  and  payable,  then  no 
*^  drawer  of  fuch  bill  (hall  be  compellable  to  pay  any  cofts,  da- 
"  mages,  or  intereft  thereupon,  unlefs  a  proteft  be  made  and 
*'  fent,  or  notice  thereof  be  given  in  manner  and  form  above  men- 
*'  tioned  ;  neverthelefs,  every  drawer  of  fuch  bill  (liall  be  liable 
*'  to  make  payment  of  cofts,  damages,  and  intereft  upon  fuch 
**  inland  bill,  if  any  one  proteft  be  made  for  non-acceptance  or 
*'  non-payment  thereof,  or  notice  thereof  be  fent,  given,  or  left 
•*<  as  aforefaid. 

"  Provided,  that  no  fuch  proteft  fhall  be  neceflary,  either  for 
**  non-acceptance  or  non-payment  of  any  inland  bill  of  exchange, 
**  unlefs  the  value  be  acknowledged  and  expreffed  on  fuch  bill  to 
*f  be  received  ;  and  unlefs  fuch  bill  be  drawn  for  the  payment  of 
**  20  /.  or  upwards,  and  that  the  proteft,  hereby  required  for  non- 
**  acceptance,  (liall  be  made  by  fuch  peifons  as  are  appointed  by 
**  the  above  ftatute  g  i^  10  W.  2-  c.  i-j. 

**  And  it  is  further  enabled  by  the  fiid  ftatute  3^4  Ann. 
**  e.  9.  that  if  any  perfon  doth  accept  any  fuch  bill  of  exchange, 
**  for  and  in  fatisfa£lion  of  any  former  debt  or  fum  of  m.oney 
**  formerly  due  to  him,  the  fame  fhall  be  accounted  and  eftecmed 
**  a  full  and  complete  payment  of  fuch  debt ;  if  fuch  perfon,  ac- 
*'  cepting  of  any  fuch  bill  for  his  debt,  doth  not  take  his  due 
*'  courfe  t6  obtain  payment  thereof,  by  endeavouring  to  get  the 
**  fame  accepted  and  paid,  and  make  his  proteft  as  aforefaid, 
**  cither  for  non-acceptance  or  non-payment  thereof. 

*'  Provided,  that  nothing  herein  contained  (liali  extend  to  dif- 
**  charge  any  remedy  that  any  perfon  may  have  againft  the 
"  drawer,  acceptor,  or  indorfor  of  fuch  bill." 

3.   Of  Proviijfory  and  Negotiable  Notes. 

Tiie  increafe  of  trade,  and  necefTity  of  paper  credit,  put  bankers  Saik.  24. 

and  others  upon  an  expedient  of  bringing  promifTory  notes  within  P'-^'  '^9' 

the  cuilom  of  meixhants,  and  making  them  negotiable,  as  inland  zLd.Raym, 

bills  of  exchange ;  but  this  the  judges  would  not  admit  of,  pro-  757- 

miflbry  notes  being   only  confidered,    by  the  common  law,   as  <'^*>"***9* 
evidences  of  a  debt,  and  not  affignable  or  negotiable  in  their  own 
nature. 

But  it  being  found  necelTary  to  make  ufe  of  this  kind  of  credit,  [a)  MaJe 

by  the  {a)  3  ts  4  Ann.  c.  9.  reciting,  that  whereas  it  hath  been  perp^tua  bjr 

held,  that  notes  in  writing  figned  by  the  party  who  makes  the  ^  y.   T'. 

Vol.  IV.  Y  y  fame. 
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fame,  wherdby  fuch  party  promifes  to  pay  unto  any  other  perfon^ 
or  his  order,  any  fum  of  money  therein  mentioned,  ate  not  affign- 
able  or  indorfible  over  within  the  cuftoni  of  merchants  to  any 
other  perfon ;  and  that  fuch  perfon,  to  whom  the  fum  of  money 
mentioned  in  fuch  note  is  payable,  cannot  maintain  an  adion,  by 
the  cullom  of  merchants,  againft  the  perfon  who  hrft  made  and 
figned  the  fame  -,  and  that  any  ^>effon  to  whom  fuch  note  fhoukl 
be  alfigned,  indorfed,  or  made  payable,  could  not,  within  the 
faid  cuftom  of  merchants,  maintain  any  a£lion  upon  fuch  note 
againft  the  perfon  who  firft  drew  and  figned  the  fame  ;  therefore 
to  the  intent  to  encourage  trade  and  commerce,  which  will  be 
much  advanced,  if  fuch  notes  fliall  have  the  fame  efle£l  as  inland 
bills  of  exchange,  and  fhall  be  negotiated  in  like  manner,  it  i& 
enaded,  *'  That  all  notes  in  writing,  that  fi-.all  be  made  and  figned 
*«  by  any  perfon  or  perfons,  body  politick  or  corporate,  or  by  the 
*'  fervant  or  agent  of  any  corporation,  banker,  goldfmith,  mer- 
**  chant,  or  trader,  who  is  ufually  intruflcd  by  him,  her,  or  them, 
^  to  fign  fuch  promiflbry  notes  for  him,  her,  or  them,  whereby 
*'  fuch  perfon  or  perfons,  body  politick  and  corporate,  his,  her,  or 
;•*  their  fervant  oragent  as  afoTefaid,doth,do,or  fhall  promife  to  pay 
**  to  anv  otlier  perfon  or  perfons,  body  politick  and  corporate,  his, 
*'  her,  or  their  order,  or  unto  bearer,  any  fum  of  money  men- 
*'  tioned  in  fuch  note,  (liall  be  taken  and  conftrued  to  be,  by  virtu;; 
**  thereof,  due  and  payable  to  any  fuch  perfon  or  perfons,  body 
"  politick  and  corporate,  to  whom  the  fame  is  made  payable  ;  and 
"  alfo  every  fuch  note  payable  to  any  perfon  or  perfons,  body  po- 
«'  litick  and  corporate,  his,  her,  or  their  order,  fiiall  be  affignable 
"  or  indorfible  over,  in  the  fame  manner  as  inland  bills  of  es- 
**  change  are  or  may  be  according  to  the  cuftom  of  merchants; 
"  and  that  the  perfon  or  perfons,  body  politick  and  corporate,  to 
**  whom  fuch  fum  of  money  is  or  {hall  be  by  fuch  note  made  pay- 
**  able,  fliall  and  may  maintain  an  a£lion  for  the  fame  in  fuch 
"  manner  as  he,  fhe,  or  they  might  do  upon  an  inland  bill  of  ex- 
**  change,  made  or  drawn  according  to  the  cufiom  of  merchants, 
»'  againft  the  perfon  or  perfons,  body  politick  and  corporate,  who, 
**  or  whofe  fervant  or  agent,  as  aforefaid,  figned  the  fame ;  and 
*'  that  any  perfon  or  perfons,  body  politick  and  corporate,  to 
"  whom  fuch  note  that  is  payable  to  any  perfon  or  perfons,  body 
**  politick  and  corporate,  liis,  her,  or  their  order,  is  imlorfed  or 
*<  afOgned,  or  the  money  therein  mentioned,  ordered  to  be  paid 
**  by  indorfement  thereon,  fhall  and  may  maintain  his,  her,  or 
<«  their  atlion  for  fuch  fum  of  money,  either  againft  the  perfon 
**  or  perfons,  body  politick  and  corporate,  who,  or  whofe  fer- 
*'  vant  or  agent  as  aforefaid,  figned  fuch  note,  or  againft  any  of 
•'  the  perfons  that  indorfed  the  fame,  in  like  manner  as  in 
**  cafe  of  inland  bills  of  exchange ;  and  in  every  fuch  a£^ion, 
**  the  plaintiff  or  plaintiffs  fhall  recover  his,  her,  or  their  da- 
*'  magea  and  cofts  of  fuit ;  and  if  fuch  plaintiff  or  plaintiffs 
*'  fliall  be  nonfuitcd,  or  a  verdi£t  be  given  againft  him,  her,  or 
**  them,  the  defendcint  or  defendants  Ihali  recover  his,  her,  or 
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*'  their  cofls  againfl  the  plaintiff  or  plaintiffs;  and  every  fucli 
**  plaintifr  or  plaintiffs,  defendant  or  defendants  refpeclively  re- 
^*  covering,  may  fue  out  execution  for  fuch  damages  and  cofls  by 
*'  capiasy  fieri  facias^  or  elegit.''^ 

And  it  is  further  ena£led  by  the  faid  ftatute,  *'  That  all  and 
*'  every  fuch  aflions  (hall  be  commenced,  fued,  and  brought 
"  within  fuch  time,  as  is  appointed  for  commencing  or  fuing 
•'  anions  upon  the  cafe,  by  the  ftatute  21  Jac.  i.  c.  16.  §3.  of 
**  Liniitntiotis. 

*'  Provided,  that  no  body  politick  or  corporate  (liall  have  power, 
*'  by  virtue  of  this  a£l,  to  iflue  or  give  out  any  notes  by  them- 
*'  felves  or  their  fervants,  other  than  fuch  as  they  might  have 
**  iflued,  if  this  a6l  had  never  been  made." 

It  hath   been  adjudged,  that  a  note  vi^ritten  by  the  plaintiff,  Ttlit. 
and  fubfcribed  by  the  defend /.nt,  is   a  note  made  and  ftgned  by  ^^""'ri 
the  defendant  within  this  aft;    for   the    figning   or  fubfcribing  ron,  inB.R, 
Is  the  lien,  and  the  writing  or  making  is  only  the  mechanical 
part  of  it. 

[A  promilfory  note,  in  its  original  form  of  a  promlfe  from  one  P^rLord 
man  to  pay  a  fum  of  money  to  another,  bears  no  refemblance  to  a  ,^^"^"°^'<^» 
bill  of  exchange.     When  it  is  indorfed,  the  refemblance  begins,  Adamfon, 
for  then  it  is  an  order  by  the  indorfer  to  the  maker  of  the  note,  z  Bun.  676. 
who,  by  his  promife,  is  his  debtor,  to  pay  the  money  to  the  in- 
dorfee.     This  is  the  exaft  definition  of  a  bill  of  exchange. 

The  indorfer  of  the  note  correfponds  to  the  drawer  of  the  bill; 
the  maker  to  the  drawee  or  acceptor;  and  the  indorfee  to  the 
payee,  or  party  to  whom  the  bill  is  made  payable. 

When  this  point  of  refemblance  is  once  fixed,  the  law  is  fully 
fettled  to  be  exaftly  the  fame  in  bills  of  exchange  and  promiffory 
notes  :  and  as  fome  confufion  has  ariLn  in  the  books  from  an  inat- 
tention to  the  real  analogy  between  them,  it  may  be  proper  to 
obferve,  that  whenever  the  law  is  reported  to  have  been  fettled 
with  refpecl  to  the  acceptor  of  a  bill,  it  is  to  be  confidered  as  ap- 
plicable to  the  drawer,  or,  as  he  may,  with  more  propi-iety,  be 
called,  the  maker  of  a  note ;  when  with  refpecl  to  the  drawer  of 
a  bill,  then  to  the  firfl  indorfer  of  the  note :  the  fubfequent  in- 
dorfers  and  indorses  bear  an  exa£l  refemblance  to  one  another. 

Till  the  twenty-third  of  George  III.  thefe  notes  and  bills  were  Viiai 
written  on  a  plain  piece  of  paper  unftamped  :  by  a  flatute  made  in  ^^°-  3« 
that  year,  certain  duties  were  impofed  on  every  piece  of  vellum, 
parchment,  or  paper,  on  which  bills  and  notes,  falling  under  cer- 
tain defcriptions,  fliould  be  written,  engroffed,  or  printed.     By  a  31  Geo.  5, 
fubfequent  a6t  thefe  duties  are  taken  off,  and  others  impofed  in  *'^5-  ^ '• 
their  (lead. 

By  this  latter  flatute,  the  duties  on  inland  bills  and  notes  vary 
according  to  the  different  clafles  into  which  they  are  diflributed, 
by  the  provifions  of  the  fame  ftatute. 

One  diftindion  is  marked  between  thofe  in  which  the  fum 
expreffed  does  not  exceed  200/.,  and  thofe  in  v.'hict  it  exceeds 
that  fum, 
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Of  thofc  in  which  the  fum  does  not  exceed  200  /.  there  ate  two 
general  divifions  ;  thofe  payable  on  demand^  and  thofe  payable 
Qthcfiuife  than  on  demand. 

Of  thofe  payable  on  demand  a  diftin£lion  is  made  between  bills 
of  exchange,  drafts,  or  orders,  for  the  payment  of  money  on 
dematidy  and  prcmijfcry  notes,  or  other  notes  for  the  payment  of 
money  to  the  bearer  on  demand. 
Vide  §  7,  8,       The  latter  kind  may  be  re-iflued  without  being  fubje£t  to  the 
9*  duty  a  fecond  time ;  and  the  holder  has  the  fame  remedy  for  the 

recovery  of  the  fum  exprefled  in  them,  after  their  being  re-ifTued, 
as  he  would  have  had  at  firft.  But  of  thefe  there  are  two  clafles— 
thofe  which  may  be  re-ilTued  from  time  to  time,  after  payment  at 
the  place  ivhere  they  nvcre  firjl  ijfued;  and  thofe  which  may  be  re- 
iflued  from  time  to  time,  after  payment  at  the  fame  place  ^  or  any 
ether  place y  than  where  they  were  firft  iflued.  The  firft  may  be 
for  fums  not  exceeding  200/.,  the  fecond  for  fums  not  ex- 
ceeding 30  /. 

I'^de  §  2.      Duties  on  Bills  of  Exchange,  Drafts,  or  Orders,  for  the  Payment 

of  Money  on  demand.  , 

For  any  fum  amounting  to  40/.  not  exceeding  5  guineas  o  3 
exceeding  5  guineas, £.  30  -         06 

■  exceeding  j^.  30 ■ 50  -         09 

■  exceeding       50 100  -  10 

—————  exceeding     100 ■ — —     200  -  16 

For  any  fum  from      -       200  upwards  -  -20 

Duties  on  Bills  of  Exchange,  Drafts,  or  Orders,  payable  othernvife 

than  on  demand,  and  Promiflbry  Notes,  or  other  Notes,  payable 

otherwife  than  to  the  hearer  on  demand.  , 

s.    a. 

For  any  fum  amounting  to  40/.  not  exceeding  £•'^0  -06 

■              exceeding  £.  30     — — 50  -09 

•                       exceeding         50    .    ~              100  -10 

— — • exceeding       100 200  '16 

For  any  fum  from       -       200  upv/ards            -           -  20 

Duties  on  Prominbry  or  other  Notes  payable  to  the  bearer  on  de- 

mandy  and  re-i/luable  from  time  to  time,  after  payment  at  the 

place  where  they  were  firft  iflued.  , 

■'  s.    d. 

ror  fums  amo\mitlng  to  40 x.  not  exceeding  5  guineas  o     3 

■        exceeding     -     5  guineas £,  30           -  06 

■  exceeding  £.  30 jo           -  09 

exceeding        50                   ■-.     100           -  10 

■'        exceeding      100  •            200          -  16 

Duties  on  Promiflbry  Notes,  or  other  Notes,  for  the  payment  of 
money  to  the  bearer  on  demand,  re-ifluable  from  time  to  time 
after  any  payment  at  the  fame  place,  of  any  (?//;?r  place  than 
where  they  were  firft  iflTued, 

With 
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With  refpe(5t  to  Foreign  Bills,  drawn  here  in  fets,  according  to 
the  cuftom  of  merchants,  every  Bill  of  each  fet  is  fubjedt  to  a 

ftamp  duty  as  under : 

'  s.   d. 

For  fums  not  exceeding  ;^.  loo                -               .  06 

For  fums  exceeding      -       100  not  exceeding  ^.  200  o     9 

•■ ■     200                -               -  10 

The  duties  are  payable  by  the  drawers  or  makers  of  the  bills  or  §  2. 
notes  refpedively  ;  and  the  (heet  or  piece  of  vellum  or  parchment,  §  19. 
or  the  (heet  or  piece  of  paper,  on  which  the  bills  or  notes  are  en- 
grolTed,  written,  or  printed,  muft  be  ftamped  kfore  thefe  are 
virawn  j  and  the  commiflioners  and  their  officers  are  prohibited 
from  llamping  any  vellum,  &c.  at  any  time  after  any  bill  of  ex- 
change, promiflbry  note,  or  other  note,  draft,  or  order,  (hall  be 
engrofled,  written,  or  printed  thereon. 

And  it  is  enadted,  that  no  bill  of  exchange,  promiflbry  note, 
or  other  note,  draft,  or  order,  liable  to  the  duties,  {hall  be  pleaded 
or  given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be 
good,  ufeful,  or  available  in  law  or  equity,  u;i/efs  the  vellum,  ^c. 
on  which  it  (lull  be  engrofled,  printed,  written,  or  made,  fhall  be 
Itamped  with  a  lawful  itamp  to  denote  the  rate  or  duty,  or  fome 
higher  rate  or  duty  in  the  a£t  contained. 

It  is  likewife  enabled,  that  if  any  bill,  bfc.  for  the  payment  of  §  6. 
any  fum  amounting  to  40  j-.  or  upwards,  be  engrofled,  ^c.  on.  ? 

vellum,  ^c.  which  fhall  not  be  flamped,  ^c\,  or  which  fhall  be 
ftamped  with  a  ftamp  of  a  lower  denomination  or  value  than  by 
the  acl  diredledj  there  fliall  be  due,  anfwered,  and  paid  to  his 
majefty,  ^c.  the  full  rate  or  duty  chargeable  thereon,  which  fhall 
be  payable  by  and  charged  upon  all  and  every  perfon  or  perfons, 
leverally  and  refpedlively,  who  fliall  draw  or  make,  a;:d  utter  and 
negotiate,  or  caufe  to  be  drawn  or  made,  and  uttered  and  nego-« 
tiated,  any  fuch  bill,  is'c.  on  fuch  vellum,  ijfc.  not  ft  aped,  or 
ftamped  v.ith  fuch  lower  duty,  his,  her,  and  their  refpe£live^ 
executors,  adminiftrators,  and  afligns. 

And  any  perfon  who  fhall  write  or  fign,  or  caufe  to  be  written 
or  figned  ;  or  who  fhall  accept  or  pay,  or  caufe  to  be  accepted  or  §  10, 
paid,  any  of  thefe  inltruments,  without  the  proper   ftamp,  ftiall, 
for  every  offence,  forfeit  the  fum  of  20  /.  ■■,    x 

A  penalty  of  20  /.  is  alfo  impofed  on  any  perfon  who  fliall  re-  §  7. 
iflue  any  of  the  re-ifTuable  prqmifTory  notes,  otherwife  than  is 
permitted  by  the  a6l. 

Thefe  penakies  may  be  fued  for  In  any  of  the  courts  at  We^- 
tnltij}er,  for  offences  committed  iji  England;  and  in  the  court  of  §24. 
Exchequer  in  Scotlanci,  for  offences  committed  there,  by  action 
of  debt,  bill,  plaint,  or  information,  in  which  no  effoin,  privi- 
lege, wager  of  law,  nor  more  than  one  imparlance  Ihall  be 
allowed. 

And  any  juftice  of  peace,  refiding  near  the  place  where  the  §  15,    .^  ^ 
offence  is  committed,  is  authorifed  and  required,  on  any  inform- 
ation exhibited,  or  complaint  made,  to  fummon  the  party  accufed, 
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and  the  ■witnefles  on  either  fide-,  and,  on  due  proof  made,  to  give 
judgment  for  the  penalty,  and  to  ifTue  his  warrant  for  levying  it 
on  the  goods  of  the  offender  j  and  unlefs  they  be  redeemed  within 
fix  days,  to  caufe  a  fale  to  be  made  of  the  goods  taken  under  the 
warrant,  rendering  to  the  party  the  overplus,  if  any;  and  if  goods 
cannot  be  found  fufficient  to  anfwer  the  penahy,  to  commit  the 
offender  to  prifon,  there  to  remain  for  the  fpjce  of  three  months, 
Xinlefs  fuch  pecuniary  penalty  fhall  be  fooner  paid  and  fatisfied  ;  but 
the  juftice  may  mitigate  the  penalty  as  he  fliall  think  fit,  (reafon- 
able  cofts  and  charges  of  the  officers  and  informers,  as  well  iti 
jnaking  the  difcovery  as  in  profecuting  the  fame,  being  always  al- 
lowed, over  and  above  fuch  mitigation,)  fo  as  fuch  rnitigation  do 
rot  reduce  the  penalty  to  lefs  than  a  moiety  over  and  above  the 
faid  cofts  and  charges — provided,  that  any  one  who  fhall  feel  him- 
felf  aggrieved  by  the  judgment  of  fuch  juftice,  may,  on  giving  fe- 
curity  to  the  amount  of  fuch  penalty,  together  with  fuch  cofts  as 
(hall  be  awarded  in  cafe  fucli  judgment  fliall  be  afnrmed,  appeal  to 
the  next  general  quarter  feffions  for  the  county,  riding,  or  place, 
which  {hall  happen  after  14  days  next  after  fuch  conviction  fliall 
have  been  made,  and  of  which  appeal  reafonable  notice  fliall  be 
given,  who  arc  empowered  to  fummon  and  examine  wi':nefl"es  upon 
oath,  and  finally  to  hear  and  determine  the  fame  •,  and  if  the  judg- 
ment be  affirmed,  the  court  may  award  the  offender  to  pay  fuch 
cofts,  occafioned  by  fuch  appeal,  as  to  them  fliall  feem  meet. 

i  tji  And  if  any  one,  being  fummoned  to  give  evidence  before  fuch 

juftice  or  juftices,  fliall  refufe  to  appear,  without  a  reafonable  ex- 
cufe  to  be  allowed  by  fuch  juftice  or  juftices  •,  or,  appearing,  fliall 
refufe  to  give  evidence,  every  fuch  perfon  fliall  forieit  the  fum  of 
40  J-.  to  be  levied  in  the  fame  manner  as  diredled  with  refpecl  tq 
the  other  penalties. 

^  24, 25.  The  time  limited  for  a  common  inforrner  to  fue   in   is  three 

months,  either  in  the  fuperior  courts  or  before  juftices  of  peace  ; 
and  if  a  common  informer  fue  vi^ithin  that  time,  the  penalties  are 
divided  in  moieties  between  the  informer  and  the  king. 

^S-S.  If  no  informer  fue  within  that  time,  then  the  penalties  are  only 

recoverable  in  the  name  of  his  majefty's  attorney  general  in  liJig- 
land,  or  advocate  in  Scotland,  by  information  in  tlie  reipedlive 
■  courts;  and  the  whole  of  the  penalties  go  to  the  king. 

I  ?p«  And  if  any  perfon  Ihall  counterfeit,  or  procure  to  be  counter- 

feited, any  ftamp  dire6led  to  be  ufed  by  this  a61: ;  or  fliiU  coun- 
terfeit or  refemble  the  impreffion  of  fuch  ftamp  on  any  vellum,  ^r, 
or  fliall  utter,  veufl,  fell,  or  expofe  to  fale,  any  vellum,  ^c.  liable 
to  the  duties,  with  fuch  counterfeit  mark  or  impreffion,  knowing 
the  fame  to  be  counterfeited  ;  or  fliall  privately  or  fraudulently 
pfe  any  ftamp  or  mark  directed  by  this  a£l  to  be  ufed,  with  intent 
to  defraud  his  majefty,  l^fc;  he  fliall  be  adjudged  a  felon, 
and  fliall  fuffer  death  as  in  cafes  of  felony,  without  benefit  of 
clergy. 

%  ^i  Drafts  or  orders  for  the  payment  of  money  to  the  bearer  on 

demand,  bearing  date  on  or  before  the  day  on  which  the  fame 

are  iffued,  and  at  the  place  from  ^vhich  ths  fame  are  dj:a\7n  anti 

'      ' ii]ued| 
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IfTued,  and  drawn  on  any  bp.nker  or  bankers,  or  perfon  or  perfons 
adling  as  a  banker  or  bankers,  and  refiding  and  tranfa6ling  the 
bufinefs  of  a  banker  within  ten  miles  of  the  place  where  fuch 
Jraft  or  order  fliall  be  actually  drawn  and  iflued,  are  exempted 
from  the  duty. 

And  all  promiiTory  and  other  notes  and  bills  IfTued  by  the  Bank  §  j. 
of  England  are  exempted  from  any  (lamp  duty,  on  confidcration 
of  the  governors  and  company  paying  into  the  receipt  of  his 
majclly's  Exchequer  the   annual  fiim  of  12,000/.  by  half-yearly 
payments. 

It  is  alfo  provided,  that  nothing  in  the  prefent  a£l  fliall  be  con-  §  ir. 
ftrued  to  give  legality  to  any  bill  of  exchange  or  promiflbry  note 
which  was  not  legal  before.] 

2.  What  {hall  he  fajd  a  Bill  of  Exchange,  or  Negotiable  Note, 
within  the  Cuftom  of  Merchants. 

As  the  cuftom  of  merchants  hath  eftabliiSieu  thefe  bills  and  Carth.  510, 

notes,  fo  hath  it  prefcribed  their  form,  and  required  that  the  fame  ^^^^'  '*^' 

fliould  be  in  writing,  and  drawn  by  the  party,  or  tliofe  having  le-  Ld.Vaym. 

gal   authority  from  him;  and  fuch  drawing  raifes  a  contradi  to  538.  Stjrkf 

pay  the  money  without  any  exprefs  promife.  ^*  Ckeeie- 

As  to  the  form  of  the  bill,  it  is  faid,  that  the  fame  ftridlnefs  10  Mod. 

and  nicety  are  not  required  in  the  penning  of  bills  current  between  -^7-    See 

merchant  and  merchant,  as   in  deeds,   wills,   ^c;  on  the  other  ''    ^\  ^^'°* 

hand,  it  may  liappen,  that  a  writing  may  have  the  form  of  a  bill  Giib.Caf. 

of  exchange,  and  yet  be  otherwife.  94- 

As,  if  ^.  draw  a  bill  upon  B.  m  this  form,   5/V,  you  are  to  pay  Pafch. 


jgamtt  the  drawer  on  the  cuitom  or  mer-  B.  R.  ad- 

jchants  j  for  it  is  only  a  direftion  or  appointment  to  the  cafhier  to  J"'^se'i- 

pay  the  money,   and  that  out  of  a  particular  fund,  and  doth  not  s.c.  zLd, 

snfwer  the  nccefiity  of  trade,  not  being  a  negotiable  bill,  or  made  Raym.1361. 

indorlible  over  ;  and  charging  the  drawer  on  fuch  a  note,   would  ^'  ^' 

be  liable  to  this  further  inconveniency,  that  hereby  every  one,  who 

gives  his  ileward  au  order  or  authority  to  pay  money,  might  be 

charged  for  nonr-payment. 

So,  a  bill  drawn  by  A.  upon  /?.,  requiring  him  to  pay  C.  7  /.  Pafd:. 

every  month  out  of  the  annuitv,  or  growing  fund  of  the  drawer,  is   '  ^J°' '' 
.-1,      r  ,  1        1  1-  11         L        L    1  Joffelyn  y. 

no  bill  of  ei:change,    nor  the  drawee  liable,  though  he  accept  Lacier,  in 

fuch  bill  j  for  it  concerns  neither  trade  nor  credit,  but  is  to  be  B.  R.  ad- 
paid  out  of  the  growing  fubfiftence  of  the  drawer  ;  fo  that  if  the  J^'^g'^'^- 
party  die,  or  the  fund  be  taken  away,  the  payment  is  to  ceaie  and  ^gi.  s.C. 
determine. 

[The  Earl  of  Delorane  drew  a  bill  on  Brecknocky  requeftlng  him  Dawkes  & 
to  pay  to  Mifs  Read,  thirty-two  pounds  and  feventeen  Ibillings  out  j^*^-J-  °«- 
pf  ^^.  S/^w^^^r/'s  money,  as  foon  as  he  (Jiould  receive  it;  which  3Wiif.207. 
bill  Brecknock  accepted  generally.  2BI.  Rep.  7?», 

Upon  Brecknock's  refufing  to  pay,  an  aftion  was  brought  againft 
$h?  4ravyer  as  on  a  bill  of  exchange,  but  judgment  was  given 

Y  y  4  againft 
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agamfl:  the  plaintiff  for  this  among  other  reafons,  that  it  was  pay- 
able out  of  a  particular  fund ;  and  it  being  objected  at  the  bar, 
that  this  bill  was  accepted  by  Brecknock  generally,  and  in  an  unli- 
mited manner ;  it  was  anfwcred  by  the  court,  that  if  the  bill  had 
been  drawn  accordingly  in  a  general  and  unlimited  way,  both  the 
bill  and  the  acceptance  would  have  been  good,  but  the  acceptance 
here  muft  mean  that  Brechwch  accepts  it  to  pay  out  of  Steward' % 
money,  not  out  of  the  drawer's. 
Banbury  v.         And  on  the  fame  principle  which  governed  thefe  cafes,  an  order 
Li/et,  zScr.  from  the  owner  of  a  ihip  to  the  frcii;;hter,  to  pay  money  on  account 
'*"■  of  freight^  has  been  held  to  be  no  bill  of  exchange. 

Pierfon  v.         However,  fuch  a  bill  from  the  freighters  of  a  flilp  to  the  perfon 
Dunioo,        to  whom  the  freight  is  due,  if  good  in  other  refpetls,  would  cer- 
°"6  •  57"  j-^/i,)]y  not  be  bad  becaufe  it  was  made  payable  on  account  of  freight^ 
becauf-  indifputably  there  is  a  perfonal  credit  given  to  the  drawer, 
the  words  on  account  of  freight  only  exprcfTing  the  cunfideration  for 
which  the  bill  was  ^iven. 

And  there  may  be  cafes  where  the  indrument  may  appear  at 

firft  fight  to  be  payable  out  of  a  particular  fund,  and  in  reality  be 

liW-eod        othervvife,  of  which  defcription  the  following  cafe  is  one  : — A.  B,' 

V.  Shce,        drew  a  hill  of  exchange,  dated  25th  oi  Jllay,  by  which  he  requeued 

iaSi  zsu    M^-Leod  "  one  month  after  date,  to  pay  to  SneCy  or  order,  9/.  loj-. 

jbi.  Bar-     "  as  his  quarterly  half-pay,  to  become  due  from  the  24th  of  fi^ne 

na-c.  II.       ((  jQ  ^\^Q  29th  of  September  next  by  advance."     AI'Leod  accepted 

it,  and  on  his  refufal  to  pay,  was  fued  in  the   Common  Pleas, 

where  judgment  being  given  againft  him,  he  brought  a  writ  of 

error  in  the  King's  Bench,  and  objedled  to  the  jui'igment  that  this 

cafe  refembled  the  former  cafes,  being  payable  out  of  a  particular 

fund  ;  but  the  court  held  that  this  bill  was  drawn  on  the  particular 

credit  of  the  drawer,  not  on  that  of  the  half-pay,  for  it  was  to  be 

paid  as  foon  as  the  quarter  began,  and  whether  that  {hould  ever 

become  due  or  not ;  and  the  mention  of  the  quarterly  half-pay 

was  only  a  direction  how  the  dra^vee  was  to  reimburfe  himfelf. 

Of  tiie  diftindlion  taken  between  bills  and  notes  in  this  rcfpe<i^, 

Burchcil  V.    the  following  is  an  illuilration  : — "  I  promife  to  pay  to  WiUlam 

sLd!Waym.  "  Burchell^  the  fum  of  loi/.  \zs.  three  months  after  date,  for 

1545.  "  value  received  out  of  the  premifes  in  Rofemary-Ianey  late  in  the 

'*  pofreihou  of  Thomas  Rower  Skerwin  ;"  was  held  a  good  note 

under  the  ilatute. 

•3\viif. -13.       But  a  bill  or  note  muft  be  abioluteiy  payable  at  all  events,  and 

I    urr.  325.  j^j,j.  jj(.pend  on  any  particular  circumilarjce  which  may  or  may  not 

happen  in  the  common  couri^-"  of  things. 

Hjydock  Thomas  Rogers  made  a  bih  of  exchangej  by  whicli  he  requefled 

I'^J^^^    R'-'g^'^  Lynch  to  pay  to  Henry  Haydochy  or  order,  the  funi  of  14  /.  1 3  j, 

Ij63.    '  '    out  of  a  fifth  payment,  when  it  fnould  become  due  :  this  was  helcl 

not  to  be  a  good  bill  of  excliange,  on  ai-count  of  the  uncertainty 

whether  any  fiftli  payment  might  ever  become  due,  as  well  as  on 

account  of  its  being  payable  o\it  of  a  particular  fund. 

Kingiion  So,  an  order  to  pay  m.oney,  *'  provided  the  terms  mentioned  In 

B.  R."^M.     "  certain  letters  written  by  the  drawer  were  complied  with,"  is 

as  Geo.  3.    not  a  good  bill,*  though  the  accejitance  admit  a  compliance  with 

'    ■    '  ihofe 


$©crcT)ant  ant)  ^ercfiantJi?e.  ^97 

thofe  terms,  for  it  was  no  bill  until  after  fuch  compliance,  and  if  Bayiey, 
it  was  not  a  bill  when  drawn,  it  could  never  afterwards  become  ■^,PP«^n<iiz, 
one. 

Its  uncertainty  in  this  refpeft  was  one  reafon  of  the  determina-  Su^ra,  695. 
tion  in  the  cafe  oi Daivhes  agninfl:  Delorane,  it  being  an  order  to  pay 
out  of  Stewat-d's  money,  when  received,  which  might  never  happen. 

So,  a  note  "  to  pay  a  certain  fum  of  money,  or  to  render  the  Smith  v. 
*«  body  of  J.  S.  to  prifon  by  fuch  a  day,"  is  not  a  note  on  which  fjj^'^!;, 
an   a£lion  will  lie  by  the  ftatute,  after  failure  of  rendering  the  R,y^. 
body  to  prifon,  becaufe  it  was  not  iieccflarily  and  originally  for  1362.1396. 
payment  of  money,  but  only  became  fo  by  matter  ex  pojl  faclo. 

So,  neither  is  a  note  "  promifing  to  pay  money,  if  another  do  Appleby  v. 
<'  not  pay  it  within  a  limited  time  j"  for  this  is  only  an  eventual  ^."^j"'P'^' 

'     •'  '  '  cued  8  Mod. 

promife.]  363.     4Vin.240.  pi.  16. 

Alfo  it  hath  been  refolved,  that  if  A.  give  a  note  fo  B.  for  the  4  Mod.  241. 
payment  of  a  fum  of  money  when  he  the  faid  A.  ihould  marry  '^^J-^l' 
fuch  a  one  •,  B.  cannot  bring  an  action  on  fuch  note,  and  declare  fjr,  y.  Garl 
as  on  a  bill  of  exchange,  fetting  forth  the  cuitom  of  mer-  ret.  [Beard- 
chants,  iSc.  for  that  in  truth  there  is  no  fuch  cuftom,  being  only  !,''^,7  ".' 

r  1      1  •  L       1  r  Baldwin, 

an  agreement  iounded  on  a  mavnage-brokage,  and  to  pay  money  ^str.  iijx, 
on  a  collateral  contingency;  which  contingency  cannot  be  called  S.P.J 
trading,  fp  as  to  come  within  the  cuiiom  of  merchants. 

[So,  a  note  "  oromifmg  to  pay  to  A.  B.  a  fum  of  money,  value  Roberts 
*♦  received,  on  the  death  of  a  particular  pev(on,  provided  he  leave  v.Peake, 
f*  me  a  fulhcient  fum  to  pay  the  fame,  cr  if  I  {hall  be  otherwife  *    ""■•3-j- 
*'  able  to  pay  it,"  is  not  good  within  the  flatute,  becaufe  it  is  not 
abfolutely  payable  at  all  events,  but  depends  on  two  contingencies, 
neither  of  which  may  ever  happen. 

In  the  cafe  of  notes,  however,  it  is  not  neceflary  that  the  time 
of  payment  fhould  be  abfolutely  fixed  ;  it  is  fufficient  if,  from  the 
nature  of  the  thing,  the  time  mud  certainly  arrive  on  which  their 
payment  is  to  depend. 

Thus,  a  note  **  to  pay  to  A.  or  order,  fix  weeks  after  the  death  Cooke  r. 
<'  of  the  defendant's  father,  for  value  received,"  was  held  to  be  ^oieban, 
negotiable  within  the   Itatute,  for  there  was  no  contingency  by 
which  it  might  never  become  payable,  but  it  was  only  uncertain  as 
^o  the  time,  which,  it  was  faid,  was  the  cafe  of  all  bills  payable 
after  fight. 

So,  a  note  "payable  to  an  infant,  wlien  he  the  infant  fhould  Per  Lord 
f  come  of  age,"  and  fpecifying  the  time  v/hen  that  was  to  be,  viz.  ^^^^^^<^- 
<*  on  the  1 2th  Ju/ie  1750,"  v/as  held  to  be  negotiable  within  the  NfUbn* 
^atute,  for  it  would  have  been  clearly  good,  if  it  had  heen  made  i  Burr.  227. 
payable  on  the  12th  of  June  1750,  which  is  a  day  certain,  without 
mentioning  that  the  plaintiff  was  then   to  come  of  age,  and  it  is 
not  the  lefs  certain  from  the  addition  of  that  circnmftance. 

Thus,  "  a  promife  to  pay  vv'ithin  two  months  after  fuch  a  fiiip  AnJrews  v. 
«'  {hall  be  paid  off,"  will  make  a  good  note  :  for  the  paying  off  of  F"^!*-'^". 
the  fhip  is  a  thing  of  a  publick  nature,  and  morally  certain,  [^u.ifa  private ihp?] 

So,  '*  I  promife  to  pay  to  George  Prntty  or  order,  8/.  on  the  Evans  v. 
*<  jreceipt   of  his  the    (aid    George  Pratth  wages,  due  from  his  ^"^"""'"='' 

«■'*  ^  *^  tt         •    n.   1      ^  Will,  zbi, 

■  -  */  niajelty  s  ^e-. 
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"  majefty's  fnip  the  Suff'olhi  it  being  in  full  for  his  wages,  and 

**  prize  money,   and   fliort  allowance  money  for  the  faid  Tnip," 

was  held  a  good  note  on  the  authority  of  the  laft  cafe ;  and  there 

being  an  averment  that  the  wages  were  received,  the  plaintilT 

recover  d.] 

Pafch.  But  ;t  h.uli  been  held,  that  a  note  drawn  in  thefe  words,  Ipro- 

jiG^o.  1.     fjjije  to  cccctifit  nvith  ].  i^.  cr  his  crder,  for   50).    value   received  by 

Lca"stra.     "'^»  ^^'  ^^  ^  goo(i  negotiable  note,   within  t!ie  fbatute  3  ^'  /i^Ann. 

6z9.   2Ld.  c.  9.,  and  that  •A\t  word  account  (hall  be  conllrued  the  fame  as  to 

Rayn3.i3^6.  p^^^^  ^^^^  j-j^^  ^q  render  an  account  as  factor  or  bailifF;  and  the 

rather,  becaufe  he  is  not  only  accountable  to  J.  S.,  but  likewife 

to  his  order;  which  he  cannot  be  as  factor  or  bailiff,  and  therefore 

it  muft  be  to  pay  ihe  money  to  the  indorfee,  or  order  of  J.  S. 

Chadwick  [Neitl)ev  will  the  addition  of  extraneous  circumftances  vitiate  a 

V.  Allen,       note.     Thus,  "  I  do  acknowledge  that  Sir  jlndreiu  Chadwick  has 

'    ''  ''*  '     **  delivered  me  all  the  bonds  and  notes  for  which  400  /.  were  paid 

<*  him  on  account  of  Colonel  Synge,  and  that  'S'n  Andreiu  delivered 

"  me  Major  Graham's  receipt  and  bill  on  me  for  ic/.,  which  10  /. 

**  and  15  /.  ^  s.  balance  due  to  Sir  A udrciv,  1  am  ilill  mdebted  for, 

**  and  do  promife  to  pay  ;"  is  good. 

The  words  *'  value  received,"  being  in  general  inferted  in  bills 
and  notes,  there  feems  to  have  been  fome  doubt,  whether  they 
Banbury  were  cflential :  in  one  cafe,  where  the  want  of  thefe  words  was 
V.  Liiiet,  objected,  a  verdict  was  given  on  that  account  againft  the  inftru- 
•DawkervV  n^s^^j  ^ut  that  cafe  feems  to  be  of  very  doubtful  authority  :  in  a 
Ueioranc,  fubfequent  cafe  the  fame  objedllon  was  made,  but  as  the  inftru- 
3Wilf.ao7.  jjjent  was  clearly  defective  on  another  ground,  the  court  gave  no 

opinion  as  to  this  point. 
Fort.  282.         On  feveral  occafions  it  appears  to  have  been  faid  incidentally  by 
i/'^D^'oo       the  court,  and  at  the  bar,  that  thefe  words  are  unneceffary. 

8  Mod.  ^67.     I  Show.  5.  457.     2Ld.  Raym.  1556.  1481.     Lutw.  8S9.     i  Mod.  Ent.  310. 

Whiter.  And  the  point  is  now  fully  fettled,  that  they  are  not  neceflary  ; 

LeJwick,      for  as  thefe  inftruments  are  always  prefumed  to  have  been  made 

^'  ?■■  ^'     on  a  valuable  confideration,  words  which  import  no  moye  cannot 
25  Geo.  3.     ,        rr     ^-   1  ^ 

jiayicy,         be  eilential. 

Appendix,    N.  3. 

Whether  it  be  eflentlal  to  the  conflitution  of  a  bill  of  exchange, 
that  it  fliould  contain  words  which  render  it  negotiable,  as  '•  to 
Banbury  "  ofder,"  Or  "  to  bearer,"  feems  not,  hitherto,  to  have  received  a 
V.  Lifler,  direct  judicial  decifion.  There  are  two  cafes  in  which  the  want 
aStr.  1212.  of  Cm;]^  words  was  taken  as  an  e.xception,  but  as  there  were  other 
Deiorar.e^ '  objections  on  which  the  bill  was  in  both  cafes  held  to  be  bad,  it 
a  Will.  212.  was  not  thought  necefTliry  to  decide  on  that  point. 
Chamber-  In  another  cafe  the  fame  exception  was  taken  and  over-ruled, 

lynev.  De-  ^,j^.  under  fuch  circumflances  as  that  the  point  was  not  generally 
'sWiiV.  353,  determined.  The  defendant  had  given  the  plaintiff  a  draught  on 
one  Heddy,  for  the  payment  of  a  furn  of  money  for  work  done  by 
the  plaintiff  for  the  defendant:  the  plaintiff  had  neglected  to  de- 
mand payment  for  a  confiderable  time  after  the  draught  was  due  ; 
and  in  the  mean  time  Heddy  became  infclvent.     The  plaintiff 

trowght 
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brought  liis  a£lIon  for  work  and  labour,  and  the  defendant  at  the 
trial  proved  his  having  given  this  draught  to  the  plaintiiF  in  pay- 
ment. But  not  being  payable  to  the  plaintiff  or  order,  the  jurv 
confidered  it  as  not  being  a  bill  of  exchange,  and  gave  a  verdii^ 
tor  the  plaintiff.  On  an  application  for  a  new  trial,  the  court 
thought  it  unneceffary  to  decide  on  the  general  queftion,  whether 
words  importing  negotiability  were  efi'ential  to  the  conftitution  of 
a  bill  of  exchange,  becaufe  they  were  of  opinion  that  by  accepting 
the  draught,  and  keeping  it  fo  long  after  it  became  payable,  the 
plaintiff  had  given  credit  to  Heddyy  and  difcharged  the  defendant. 

Yet  it  has  been  ruled  that  fuch  words  are  not  neceffary  in  notes,  Per  Lot^ 
and  that  the  perfon  to  whom  they  are  made  payable  may  maintain  ^^rdwkk^ 
an  a£lion  on  them,  within  the  ftatute,  againft  the  maker.     And  Pai^ne^  ** 
there  are  feveral  cafes  in  the  books  of  reports  where  fuch  words  Ca.  temp. 
were  omitted,  and  no  exception  taken  on   that  account.     The  ^^'^wa^* 
reafon  of  this  indulgence  to  notes  may  be,  that  they  have  lefs  re- 
ference to  trade  and  dirtant  commerce,  being  properly  no  more 
than  engagements  betvz-en  party  and  party  ;  and  the  flatute  being 
remedial,  the  benefit  of  it  has  been  extended  beyond  the  literal 
words. 

It  mud  alfo  be  obferved,  that  in  mod  of  the  cafes  where  the 
feveral  inftruments  have  been  denied  the  privilege  of  bills  and 
notes,  it  is  not,  for  that  reafon,  to  be  concluded  that  they  are  of 
no  force  :  when  the  fund  from  vvhich  they  are  to  be  paid,  can  be 
proved  to  have  been  produ£live,  or  the  contingency  on  which 
they  depend  has  happened,  they  may  be  ufed  as  evidence  of  a 
contra6t,  according  to  the  circumftances  of  the  cafe,  or  according 
to  the  relation  in  which  the  parties  ftand  to  one  another. 

William  Watts,  a  merchant,  who  traded  to  Gibraltar,  employed  Maberv. 
Mofes  MaJJlas  as  his  factor  there,  who  ufed  to   confign   IVatts's  ^^'l'"' 
goods  to  certain  agents  in  Barbary  for  fale.     Mnjfias  ufed  to  keep   jo-i.  ^' 
an  account  with  the  agents,  and  another  wath   Watts,  \i\xx.  Watts 
had  no  communication  with  the  agents.     On  the   21  ft  of  May 
1772,  Watts  drew  a  bill  in  the  following  terms,  for  the  balance  of 
an  account  that  day  ftated  between  him  and  Maber  and  KentiJJj^ 
merchants,  with  whom  he  had  dealings  : 

*'  Sir,  pleafe  to  pay  to  Meffrs.  Maber  and  Kenti/Ij,  or  order, 
**  195  /.  14/.  10^.  out  of  tlie  produce  of  good^  you  have  of  mine, 
"  now  lying  at  Gibra.tar,  Barbary,  and  Leghorn,  as  foon  as  the 
*'  fame  fliall  come  into  your  hands,  after  difcharging  the  prefent 
f*  acceptances. 

"  To  Mr.  Mc/l's  MaJJlas,  «  WiLLiAM  Watts." 

«  No.  63,  Prefcot-Jireet:' 

"Which  bill  Majftas  accepted  in  the  following  words  underwritten, 
**  I  agree  to  conform  to  this  order,  Moses  Massias.'* 

Before  this  bill  y/as  paid,  Waits  became  a  bankrupt,  and  MaJJlas 
refufmg  payment,  an  adlion  was  brought  againft  him  for  "  money 
«'  had  and  received  to  the  ufe  of  the  plaintiff."  On  the  trial  it 
appeared,  that  MaJJlas  had  large  quantities  of  goods  of  Watts  ii^ 
his  hands  in  1773,  to  the  amount  of  1657/.  and  more  in  1772. 
•  '    '■  '  ■  Thaf 


7QO         ^  ^ercljant  anD  ^etcfjantiije* 

That  he  had  paid  large  fums  for  WattSy  but  whether  for  engage- 
ments prior  to  1772,  or  not,  did  not  appear. 

The  defendant  gave  evidence  of  fcveral  prior  engagements,  but 
thefe  did  not  cover  the  whole  account ;  and  alfo  that  there  was, 
at  the  time  of  acceptance,  and  flill  remained,  a  balance  due  to 
MaJJias  himfelf  of  870/.  There  was  a  verdi£l  for  the  plaintiff; 
and  an  application  being  made  by  the  defendant  for  a  new  trial, 
the  court  obferved  that  the  queftion  was,  Whetlier  the  defendant 
had  in  his  hands  195  /.  for  the  ufc  of  the  plaintiff?  He  was  proved 
to  have  had  goods  to  the  amount  of  1657/.,  and  that  his  accept- 
ances, in  the  common  and  technical  fenfe  of  the  words,  as  applied 
to  bills  of  exchange,  together  v/ith  certain  other  indorfements  by 
which  he  had  engaged  himfelf  to  pay  money  for  Watts,  left  a 
balance  in  his  hands  more  than  fufficient  to  pay  the  plaintiffs ;  if 
the  balance  of  870/.  due  to  Majfias  himfelf,  be  excluded.  For 
this  balance,  then  unliquidated,  it  never  could  have  been  meant 
to  provide,  nor  was  it  meant  that  the  bill  or  its  acceptance  (hould 
be  fubjecl  to  it,  for  then  there  would  have  been  fraud  in  the 
drawer,  and  alfo  in  the  acceptor ;  both  knew,  or  muft  be  fuppofed 
to  have  known,  at  lead  Majftas  knew,  how  the  balance  then 
ftood.  If  he  meant  to  have  referved  his  own  balance,  he  fhould 
have  made  a  fpecial  acceptance  ;  but  having  accepted  it  generally 
in  the  terms  of  the  draft,  I'ubjecl  only  to  prior  acceptances,  he 
fhall  not  (helter  himfelf  by  this  concealed  balance  due  to  himfelf 
in  the  courfe  of  a  running  account. 
r-dc  Pre-  It  having  been  found  by  experience,  that  trade  and  commerce 

*Tn!.o°f*  f^ff*^'^^'^  materially  from  the  circulation  of  bills,  notes,  and  drafts 
for  very  fmall  fums,  which  palled  as  cafh,  and  many  of  them  being 
made  payable  under  certain  terms  and  reftrictions  with  which  the 
poorer  fort  of  manufacturers,  artificers,  labourers,  and  others  could 
not  comply,  without  fubjetting  themfelves  to  great  extortion  and 
abufe,  the  legiflature  has  thought  proper  to  lay  certain  reilraints 
on  bills  or  notes  under  a  limited  fum. 
15  Geo.  3.  AH  notes  and  bills  for  the  payment  of  any  fum  under  twenty 
c.  51.  §  8.    {hillings,  which  had  been  ifTued  before  the  24th  of  Jiuie  1 775,  were 

made  payable  on  demand. 

§  I.  Notes  and  bills  for  lefs  than  twenty  (InlHngs,  ifTued  after  the 

S  2-  24th  of  June  1775,  are  declared  void.    And  any  perfon  publifhing 

or  uttering  fuch  bills  or  notes,  or  in  any  manner  engaged  in  the 

negotiation  of  them,  is  liable  to  a  penalty  of  not  more  than  20/. 

nor  lefs  than  5/.,   to  be  recovered  and   applied  in  the  manner 

§  13-  pointed  out  by  the  acl,  which  was  to  continue  for  five  years. 

17  Geo.  3.         The  good  effe£ls  of  this  act  being  found,  further  provifions  for 

'"  3°'  the  fame  purpofe  were  made  by  another  two  years  after. 

§  I.  All  promiflbry  or  other  notes,    bills  of  exchange,   or  drafts, 

or  undertakings  in  writing,  being  negotiable  or  transferable,  for 

the  payment  of  20  j.,  or  for  any  fum  of  money  above  that  fum 

and  lefs  than  5/.,  or  on  which  20/.,  or  above  that  fum,  and  lefs 

than  5/.,  fhali  remain  undifcharged,  ifTued  after  the  firft  of  January 

I778,  {hall  fpecify  the  names  and  places  of  abode  of  the  perfons 

refjpedively  to  whom  or  to  whofe  order  they  fiiall  he  made  pay? 

able; 


15  Geo.  3 
€.51 


able  ;  fhall  bear  date  before  or  at  the  time  of  drawing  or  iflulng 
them,  and  not  on  any  fubfequent  day,  (hall  be  made  payable 
within  the  fpace  of  twenty-one  days  next  after  the  day  of  the  date  ; 
and  fhall  not  be  transferable  or  negotiable  after  the  time  limited 
for  the  payment :  and  every  indorfement  fliall  be  made  before  the 
expiration  of  that  time,  and  bear  date  at  or  before  the  time  of 
making  it,  and  fhall  fpecify  the  name  and  place  of  abode  of  the 
perfon  or  perfons  to  whom  or  to  whofe  order  the  money  is  to  be 
paid  :  and  the  figning  of  every  fuch  note,  ^^.,  and  alfo  every  in- 
dorfement, fhall  be  attefled  by  one  fubfcribing  witnefs  at  the  leaft  j 
and  all  notes,  Lfc,  of  the  above  defcription  not  having  thefe  re- 
quifites  fhall  be  utterly  void. 

The  fame   penalties,  recoverable  in  the  fame  way  as  in  the  §  2. 
former  adl,  arc  impofed  on  every  one  uttering,  publifhing,  or  ne- 
gotiating fuch  notes,  ^c.  without  the  requifites  prefcribed- 

And  all  negotiable  notes,  ^c.  iflued  before  the  ift  oi  January y  §  3. 
for  any  Aim  between  the  fum  of  20/.  and  5  /.,  or  on  which  20  i'. 
or  kfs  than  5  /.  remained  undifcharged,  are  made  payable  on 
demand. 

And  this  aft  and  the  former  aft  are  continued  not  only  for  the  §  4. 
refidue  of  the  five  years  of  the  former,  but  alfo  for  other  five  years. 

And  by  a  fubfequent  flatute,  both  the  former  are  made  per-  ^7  Geo.  3. 
petual.]  '•  '^• 

It  hath  been  refolved,  that  a  bill  of  exchange  drawn  by  a  gen-  Carth.Sz. 
tleman,  who  is  no  trader,  fhall  notwithflanding  make  him  re-  ^,?^-  "S* 
fponfible  within  the  cuftom  of  merchants ;  for  otherwife  perfons  y.  sarTfiefd 
of  diftinftion  travelling  abroad  would  fufFer  in  their  credit ;  and  Comb.  45- 
it  might  bring  a  general  inconveniency  on  trade  itfelf,  when  it  IP'^'^y 
came  to  be  known  to  foreign  merchants,  that  there  were  fome 
who,  though  they  took  upon  themfelves  to  draw  bills  of  exchange, 
yet  were  not  liable  to  the  payment  thereof. 

3.  Who  fhall  be  faid  liable  to  the  Payment  thereof;  and  therein 
of  fuing  the  Drawer,  Indorfor,  or  Acceptor, 

It  is  clear,  that  {a)  every  drawer  of  a  bill  is  liable  to  the  pay-  (a)  That  if 
ment  thereof,  as  is  every  [b)  acceptor  and  indorfor :  alfo,  {c)  if  f^verai  draw- 
there  are  feveral  indorfors  of  the  fame  bill,  the  lalt  indorfee  may  aiiarei:.ibie! 
bring  his  aftion  againft  the  firft  indorfor,  or  any  of  them  j  for  the  .Moiioy,278. 
indorfement  is  quafi  a  new  bill,  or  at  leaft  a  warranty,  as  fome  \''\.^^ 
books  exprefs  it,  by  the  indorfor,  that  the  bill  fhall  be  paid.  accer;ed  ir,' 

cannot  afterwards  revoke  it.     Molloy,  283.     (c)  Skin.  343.  pi.  11.     I/d,  Raym.  iSr.     Stra.  479- 

So,  if  a  bill  be  drawn  upon  A.y  and  he  accept  it,  and  after-  Molioy, 
wards  refufe  payment,  upon  which  the  bill  is  protefted,  the  per-  *73« 
fon  to  whom  it  is  payable  may  bring  feveral  aftions  againft  the 
acceptor  and  the  drawer  j  for  the  proteft  is  no  difcharge  of  the 
acceptor. 

But  though  the  drawer,   acceptor,  and  indorfor,  are  all  liable,  3  Mod.  86. 
yet  the  party  can  have  but  one  fatisfaftion:  but,  until  fuch  fatif-  ^^'"'•^^^' 

fiiftion  255.  p..  3. 
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fa£llon  is  actually  had,  he  may  fue  all,  or  any  of  them  ;  and  ac* 
cordingly  it  was  adjudged  in  the  Exchequer-chamber,  where  the! 
cafe  was,  An  indorfee  fued  the  drawer,  and  had  judgment  againfl 
him  ;  and  he  alfo  brought  an  atlion  againft  the  indorfor,  to  which 
the  indorfor  pleaded  the  judgment  againft  the  drawer,  but  the  plea 
was  held  ill  j  for  that  the  judgment  was  no  fatisfadtion,  without 
which  the  party  could  not  be  barred  of  the  remedy  which  he  had 
againft  the  other. 

[Neither  is  the  engagement  of  an  indorfor  difcharged  by  aa 
inefFe£tual  execution  againft  the  drawer,  or  any  prior  or  fubfe- 
quent  indorfor. 

A  bill  was  indorfed  by  Shei-idati^  and  afterwards  by  one  Boon, 
and  came  into  the  hands  of  Hayling,  who  fued  Boon,  and  took 
him  in  execution,  and  afterwards  let  him  out  on  a  letter  of  licence 
without  paying  the  debt.  He  then  fued  Sheridauy  and  held  him 
to  bail :  Sheridan  not  paying  the  bill,  Hayling  brought  a  third 
action  againft  Mulhall,  one  of  the  bail,  who  infifted  that  the  debt 
was  fatisfied  by  the  imprifonment  of  Boon.  But  it  was  obferved 
by  the  court,  that  each  indorfor  is  independent  of  the  reft,  and 
that  the  bill-holder  had  a  right  to  fue  all  the  indorfors  till  the  bill 
was  fatisficd  :  the  law  ind^eed  fo  highly  regards  the  liberty  of  the 
fubje£l,  that  the  taking  of  his  body  in  execution  is,  with  refpect 
to  him,  a  full  fatisfaftion  of  the  debt.  But  it  only  operates  as  a 
difcharge  to  the  identical  pevfon  fo  imprifoned ;  it  does  not  dif- 
charge  even  his  goods  after  his  death,  fnice  the  ftatute  of  James 
the  Firft.  The  remedy  ftill  remains,  after  the  death  or  difcharge, 
againft  every  other  indorfor.] 

And  not  only  the  drawer,  acceptor,  and  indorfor  are  liable,  but 
alfo  by  the  cuftom  of  merchants,  if  one  merchant  draw  a  bill 
which  is  protefted,  and  another  hearing  thereof  declare  that  he, 
for  the  honour  of  the  [a)  drawer,  will  pay  the  contents  ;  and  there- 
upon fubfcribes  in  thefe  or  the  like  words,  /  the  underwritten  do 
bitid  tnyfelf  as  principal,  according  to  the  cujlovi  of  merchants^  for  the 
fum  mentioned  in  the  bill  of  exchange,  ivhereupon  this  prctejl  is 
made,  &c.,  this  ftiall  as  efFe£lually  bind  him,  as  if  he  had  been 
the  original  drawer  ;  and  by  this  the  perfon  to  whom  the  bill  is 
payable  hath  his  remedy,  both  againft  fuch  perfon,  as  furety,  and 
alfo  againft  the  principal.  But  the  principal,  or  original  drawer, 
is  liable  to  him  who  thus  fubfcribes  for  his  honour. 

If  A.  draw  a  bill  on  B.,  who  has  effects  of  his  in  his  hands, 
and  B.  accept  the  bill,  which  is  afterwards  protefted  for  non- 
payment, and  the  bill  be  afterwards  indorfed  to  A.  the  drawer,  he 
may  maintain  an  a£l:ion  as  indorfor  againft  B.;  but  if  there  had 
been  no  effe£ls  of  A.'s  in  the  hands  oi  B.,  fo  that  the  acceptance 
was  only  for  the  honour  of  A.  the  drawer,  he  Could  have  no 
a£lion  ;  for  thereby  the  money  would  be  recovered  only  to  be  re- 
paid again. 

It  hath  been  held  by  fome  opinions,  that  though  an  indorfor  be 
liable,  that  yet,  in  an  a£lion  againft  him,  it  muft  be  alleged  in  the 
declaration,  that  the  money  was  demanded  of  the  drawer,  he  being 

the 


tlie  principal  debtor,  and  the  indorfor  only  a  furety,  warranting  (a)  The 
ijavment  in  cafe  the  drawer  made  default :  but  the  better  opinion  S'^'-{J"'- 

t,    J  ,  ,  ...  -1  'iri-i        tices  Holt, 

feems  to  be,  that  this  is  not  material,  every  indorlor  being  to  be  Raymond, 
confidered  as  making  a  new  bill,  or  note,  on  whofe  credit  alone  and  Eyre, 
perhaps  the  money  was  given,  and  the  drawer  not  at  all  known  i^eid,  thata 

1^.      ,,-  i     r  1  1  iTii  •         demand  on 

to  the  indorfee.     It  feems,  however,  to  be  more  advilable  to  give  the  drawer 
it  in  evidence,  that  there   was  a  demand  on  the  drawer,  or  an  was  re^uifite 
endeavour  to  find  him  out  i  but  this  alfo  hath  been  thought  by  5°  ^'S'"^^ 

o  V     in  evidence, 

(a)  fome  not  to  be  neceilary.  theindorfor'* 

engagement  bting  only  conditional. — j?ut  Paiker,  Pratt,  and  King,  held  it  not  to  be  necefTary  ;  faid 
by  Lord  Hardwicke,  Mich,  lo  Geo.  ?.  to  have  been  fo  ruled  by  them  at  the  Sittings  ;  and  ot'  the  latter 
.opinion  he  feemed  to  be  himfelf ;  and  held  it  clearly,  not  to  be  neceflary  to  allege  it  in  pleading.  [And 
it  is  now  fettled,  that  to  entitie  the  indorfee  to  recover  againft  the  indoilor  of  an  inlar.d  bill  of  exchange, 
it  ii  not  neceflary  to  demand  the  money  of  the  firft  drawer.     Heylin  v.  Adamfon,  2  Burr.  669.] 

4.  "Who  (hall  be  faid  entitled  to  the  Money. 

The  money  is  to  be  paid  to  him  in  whofe  favour  the  bill  is  Carth,  ijo. 
drawn,  or  to  the  indorfee,  in  cafe  it  be  indcrfed  over ;  of  which 
indorfement  it  feems  the  drawer,  acceptor,  and  drawe"  muft  take 
notice  at  their  peril ;  alfo,  if  there  are  feveral  indor^ors  and  in- 
dorfees,  x\\q  laft  indorfee  is  entitled  to  the  money. 

If  a  bill  of  exchange  is  made  payable  to  A.^  who  indorfes  it  to  Shovr.  i6j, 
B.y  who  indorfes  it  to  C,  and  it  is  protefted  for  non-payment ;  ^^^J^  ^• 
B.  may  bring  an  adion  on  this  bill,  notwithflanding  his  indorfe- 
ment. 

If  A.  draw  a  bill  of  exchange,  payable  to  B.,  for  the  ufe  of  C,  Carth.  e,. 
and  B.  for  valuable  confideration  indorfe  it  over  to  D.,  D.  may  ^j^'"-  ^^^ 
bring  an   aftion  againft  A.  the  drawer  ;    and  he  cannot  plead  shovJ.  5. 
that  the  money  was  extended  in  his  hands  at  the  fult  of  the  king,  s.  c.  tvans 
for  a  debt  due  from  C,  for    C.  being  only   cejltii  que  truj}^  had  \{^ll^\^_, 
only  an   equitable   intereft,    and   no   [b)  legal    remedy  for  the  judged,' and 
money ;  and  B.  is  onlv  refponfible  in  equity  to  C.  for  the  breach  affirmed  in 

r  ^      n.  '  the  Exche- 

''^  ^'^^"-  _  q.er-cham- 

ber.  2  Vent.  309.  S.  C.  adjudged  ;  it  appearing  that  the  bill  was  indorfed  before  any  feizure,  or  writ 
cf  ex'ent  iffaed  out,  and  that  an  indorfcnunt  on  fuch  bill  was  good  by  the  cuftom  of  merchants,  (i)  So^ 
in  debt  on  a  fingle  bill  made  to  A.  to  th<;  ufe  of  him  and  B.,  the  defendant  pleads  a  reieafe  made  tohitn 
by  B.,  and  0  demurrer  it  was  adjudged  for  the  plaintifl' without  difficulty  ;  for  B.  it  no  party  to  the 
decJ,  and  therefore  can  neither  fue  nor  releafe  it ;  but  it  is  an  equitable  trult  for  him,  and  fueable  in  the 
Chancery,  if  A.  will  not  k-t  him  have  part  of  the  money  ;  and  the  bock  of  E.  4.  cited,  that  he  might 
releafe  in  fu:h  cafe,  was  denied  to  be  law.     Lev.  235.     OJfly  v.  Ward. 

Of  the  Indorfement. 

Indorfement  is  a  term  known  in  law,  which,  by  the  cuftom  of  Molloy.-jSi. 
merchants,  transfers  the  property  of  the  bill  or  note  to  the  in-  7  Mod.  S6, 
dorfee;  and  is  ufually  made  on  the  back  of  the  bill,  and  muft  be  jr.dorfemenr 
in  writing ;  but  the  law  hath  not  appropriated  any  fet  (<:)  form  fet  forth  in 
of  words,  as  neceflary  to  this  ceremony,  and  therefore  it  hath  l^^ye^ordr, 
been  held,  that  if  a  man  write  on  the  back  of  a  bill  of  exchange,  y„^,;.  ^,v/j^ 
This  is  to  be  paid  to  J.  S.,  or,   The  cotitetit  of  this  bill  is  to  he  paid  to  Hiam  cement. 
J.  S.,  and  fet  his  hand  to  it,  this  is  a  good  indorfement.  foi-^J'f^ 

fufficient  after  vcrdift,  without  fhewing  that  it  was  fubfcribcd.  Salk.  130.  pi.  14.  The  bare  indorfe- 
ment of  a  name  transfers  no  ftoperty,  and  though  it  may  be  filled  up  at  any  time  bcfre  the  note  is 

gives 
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given  in  evidence,  yet  that  lias  been  denied  fl/rar.  TI-1eo.Evid.S4.  2  Str.  1103.  co«/r.  [Butatbr.k 
indorfement  wiil  traisfcr  the  pi-jpert; ,  and  is  more  frequent  tiiin  an  indorfement  in  full.  Its  effett 
is,  to  render  the  bill  or  note  afteiwdids  transferable  by  delivery  only  as  if  it  were  payable  to  bearer,  for 
by  oi.iy  writing  hi^  naire,  the  indjrfer  flie^\s  his  intention  that  the  inllrument  ihould  have  a  general 
currency,  and  be  tiarisrericd  by  evtry  poflcflbr.     Dougl.  633.  639.! 


Salk.  126.  So,  if  A.  having  a  bill  of  exchange,  writes  his  name  on  the 
pi.  4.  Clerk  {jack,  of  it,  and   fends  it  to  J.  S.  his  friend,  to  get  it  accepted, 

JMolloy,2Si. 
S.  P.  and 

faid  to  be  an 
ufual  prac- 
tice among 
rneichants- 
f  Hencei  a 

whom  a  bill  being  Omitted,  his  intention  is  prefumed  to  a£l  only  as  fervant  to 
was  deliver-  A.,  whofc  name  he  would  ufe  only  in  order  to  write  the  acquit- 
t^  "'i'^  ^       tance  over  it. 

blank,  in- 
dorfement, and  who  carried  it  for  acceptanc,  was  admitted,  in  an  aftion  of  trover  for  the  bill  againft 
the  drawee,  to  prove  the  delivery  of  it  to  ihe  latter.     Lucas  v.  Haynes,  i  Salk.  130.     2  Ld.  Raym. 
871.J 


which  is  done  accordingly,  A.  notwithftanding  his  name,  may 
bring  an  atStion  again fl  the  acceptor  ;  although  objcfted,  that  the 
property  was  transferred  to  J.  S  ,  for  J.  S.  had  it  in  his  power, 
either  to  aft  as  fervant  or  aflfignee;  and  if  he  had  filled  up  the 
blank  fpace,  making  the  bill  payable  to  him,  that  would  have 
witnefled  his  election  to  have  received  it  as  indorfee  ;  but  that 


Salk.  130. 
pi.  16. 
Gomb.  401 
Carth.  493 
Fifher  v. 
Fomftct 


■  A  bill  payable  to  a  man's  order  is  payable  to  himfelf,  and  he 
may  bring  an  a£lion  thereon,  averring  that  he  made  no  order,  isfc. 

So,  where  a  bill  of  exchange  was  indorfed  in  this  manner.  Pay 
the  contents  of  this  bill  unto  the  order  of].  S.,  who  brought  his  a£lion 
as  indorfee,  averring  he  had  made  no  order  to  any  body  to  receive 
the  money  •,  and  on  demurrer,  it  was  urged,  that  J.  S.  could  not 
maintain  an  a^lion,  becaufe  the  indorfement  was  not  to  him,  but 
to  his  order :  the  court  held  the  action  well  brought  againft  the 
indorfer ;  and  that  among  tradefmen,  this  form  of  indorfement  is 
commonly  ufed,  although  it  is  intended  to  be  made  payable  to  the 
perfon  whofe  order  is  mentioned. 

As  to  the  indorfing  of  bills,  a  difference  has  been  taken  between 
a  bill  payable  to  J.  S.  or  bearer,  and  J.  S.  or  order ;  that  the  firft 
is  not  affignable  by  the  contract,  fo  as  to  enable  the  indorfee  (a) 
to  bring  an  a£tion,  if  the  drawer  refufe  to  pay;  becaufe  there  is 
no  fuch  authority  given  to  the  party  by  the  firfl:  contradt ;  and  the 
^66**^*  ^°'^  efFe6t  of  it  is  only  to  dlfcharge  the  drawee,  if  he  pays  it  to  the 
(fl^ltisab-  bearer,  though  he  comes  to  it  by  trover,  theft,  or  otherwife  ;  but 
when  the  bill  is  payable  to  f.  S.  or  order,  there,  an  exprefs  power 
is  given  to  the  party  to  aflign,  and  the  indorfee  may  maintain  an 
aiftion. 


125. 


Salk 
pi.  ... 
3  Lev.  299 
Salk.  :2S- 
Skin.  343. 

P' 


lurd  to  jn- 

dorfe  them  : 

they  pafs 

merely  by 

transfer,     l^ide  wfra.'\ 

Salk.  125.  Alio,  though  an  aiTignmer.t  of  a  bill,  payable  to  J.  S.  or  bearer, 
be  no  good  alFignmenc  to  charge  the  drawer  with  an  action  ca 
the  bill,  yet  it  is  a  good  bill  between  the  indorfer  and  indorfee, 
and  the  indorfer  is  liable  to  an  a£tion  for  the  money ;  for  the  in- 
dorfement is  ia  nature  of  a  new  bill. 

So,  it  hath  been  adjudged,  that  an  indorfee  of  a  bill,  payable 
to  y.  S.  or  bearer,  may  maintain  an  atSlion  againft  the  drawer  j 
on  alleging  a  fpecial  cuftom,  that  fuch  bill  fliould  bind  him  ',  which 
cuitom  is  fo  found  or  confefled  by  the  defendant. 

12  ^  j^^^ 


pi.  z.  133. 
"Skm.  343. 

pi.  4  1.  411 


Salk.  125. 

pi.  2. 

3  Lev.  299. 
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Alfo,  in  cafes  of  bills  purchafed  at  a  difcount,  there  is  faid  to  be  Salk,  128. 
this  difference,  that  if  it  be  a  bill  payable  to  A.  or  bearer,  it  is  aa 
abfolute  purchafe ;  but  if  to  A,  or  order,  and  it  is  indorfed  blank, 
and  filled  up  with  an  aflignment,  the  indorfor  niufl  warrant  it  as 
much  as  if  there  had  been  no  difcount. 

A  bank  bill  payable  to  A.  or  bearer,  being  given  to  A.  and  loft,  Salk.  126. 
was  found  by  a  Itranger,  who  transferred  it  to  C.  for  a  valuable  P'-.S* 
confidtration  ;  C.  got  a  new  bill  in  his  own  name  ;  znd  per  Holt, 
Ch.  J. ;  A.  m.iy  have  trover  againft  the  ftranger  who  found  the 
bill,  for  he  had  no  title ;  though  payment  to  him  would  have  in- 
demnified the  bank  ;  but  A.  cannot  maintain  trover  againil  C.  by 
reafon  of  the  courfe  of  trade,  which  creates  a  property  in  the 
alFignee,  or  bearer. 

[A  bank  note  for  21  /.  10  J",  payable  to  one  William  Finney^  or  Miller t. 
bearer,  on  demand,  was  fent  by  Finney  undercover  by  the  general  ^^"» 
poft  to  his  correfpondent  in  Oxford/hire  \  the  mail  on  the  fame  " 
night  was  robbed,  and  this  note  among  others  taken  and  carried 
away  by  the  robber  ;  it  afterwards  came  into  the  poffeflion  of  one 
Miller^  an  innkeeper,  for  a  full  and  valuable  confideration,  in  the 
ufual  courfe  of  his  bufinefs,  without  any  notice  or  knowledge  of  its 
having  been  taken  out  of  the  mail.  Finney^  hearing  of  the  robbery, 
applied  to  the  bank  to  ftop  the  payment  of  this  note,  v/hich  was 
ordered,  on  his  entering  into  fecurity  to  indemnify  the  bank  : 
Miller  afterwards  prefented  the  note  for  payment,  and  delivered 
it  to  Race^  a  clerk  of  the  bank,  who  refufed  either  to  pay  it,  or  re- 
deliver it.  Miller  brought  an  acfion  of  trover  againil  Race^  for 
the  recovery  of  the  note  ;  and  a  cafe  ftafing  thefe  circumllances 
coming  before  the  court,  it  was  held,  that  the  plaintiff  was  entitled 
to  recover  j  becaufe  there  appeared  no  circumftance  ofcollufiort 
in  him  ;  he  had  taken  the  note  in  the  ufual  courfe  of  his  bufinefs, 
for  a  valuable  confideration,  and  the  currency  of  thefe  notes  and 
the  nature  of  trade  required  that  the  fair  holder  fhould  be  pro- 
teiVed  even  againft  the  true  owner,  who  could  only  recover  them 
back  from  the  finder,  or  any  other  perfon  who  had  given  no  value 
for  them. 

Vaughan,  a  merchant  in  London^  gave  to  Bichiell^  one  of  his  Grant  r. 
(hips  hufbands,  a  draft  on  his  banker.  Sir  Charles  Afgilly  payable  ^^^^^^^"* 
to  iK\^  Fortune  J  or  bearer:   Bicknell  loft  the  draft:  the  perfon   ijig^'iBI. 
who  found  it,  or  at  leaft  was  in  poffeflion,  however  he  might  have  Rep.  485. 
obtained  that  poffeffion,  went  four  days  after  the  note  was  pay- 
able, to  the  (hop  of  Grant,  a  tradefman  zt  Portfmaittb,  and  having 
bought  fome  tea,  gave  him  the  note  in  payment,  and  defired  to 
have   the  balance.       Grant  ftepped  out   to    make   inquiry  who 
Vaughan  might  be,  and  being  informed  he  was  a  refponfible  man, 
and  that  the  note  was  in  his  hand-writing,  gave  the  change  out  of 
the  note,  retaining  the  price  of  the  tea.      Vaughan  being  apprifed 
that  Bicknell  had  loft  the  note,  fent  notice  to  Sir  Charles  A/gill  not 
to  pay  it.     Payment  being  accordingly  refufed.  Grant  brought  his 
adlion  againft  Vaughan  as  the  drawer.     The  caufe  was  tried  by  a 
fpecial  jury  of  merchants,  who  found  for  the  defendant.     On  an 
application  for  a  new  trial,  the  court  held,  that  thefe  notes  were 
transferable  by  mere  delirery,  and  however  the  true  owner  may 
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have  loft  them,  tlie  fair  polTeflor  for  a  valuable  confideration  was 
entitled  to  the  mnney,  ?.iul  therefore  granted  a  new  trial. 

The  fame  principle  applies  to  the  cafe  of  a  bill  negotiated  with 
a  blank  indorfement. 
Peacock  v.  A  bill  was  drawn  at  Halifax^  by  Rhodes  and  another,  on  Smithy 
Rhodes  ec  Payt)e,  and  Smith,  bankers  in  London^  payable  to  William  Inghamy 
al.  Dougl.  ^^  pj-der,  thirty-one  days  after  date,  for  value  received,  higham 
indorfed  it  in  blank  ;  John  Dnltry  received  it  from  him,  and  in- 
dorfcd  it  in  the  fame  manner,  and  delivered  it  to  Joft-ph  Fijher  \  it 
was  Rolen  ixom  Fifber  at  Torhy  without  any  indorfement  by  him  : 
PefiCOik,  a  mercer  at  Scarborough,  afterwards  received  it  from  a  man 
unknown,  who  called  himfelf  William  Broimt,  and  by  that  name 
indorfed  it  to  Peacock,  of  whom  he  bought  cloth  and  other  articles 
in  the  way  of  his  trade  as  a  mercer,  and  gave  him  that  bill  in 
payment,  receiving  the  balance  in  cafli  and  fmall bills:  it  appeared, 
that  Peacock  did  not  know  the  drawers,  but  had,  feveral  times 
before  that,  received  bills  drawn  by  them,  which  were  duly  paid. 
Peacock  tendered  tliis  bill  for  acceptance  and  payment  to  the 
drawees,  who  refuFed  ;  on  which  he  brought  an  adion  as  the  in- 
dorfee  of  Ingham  againfl  the  drawers.  A  verdicSl  by  confent  was 
found  for  the  plaintill",  fubje£l  to  the  opinion  of  the  court  of 
King's  Bench,  on  a  fpecial  cafe  Rating  the  preceding  fa6ls.  The 
court  held,  that  there  was  no  difference  betv/een  a  bill  or  note  in- 
dorfed blank,  and  one  payable  to  bearer.  They  both  pafs  by  deli- 
very, and  pofleffion  proves  property  in  both  cafes.  The  holder 
of  either  cannot  with  propriety  be  confidered  as  affignee  of  the 
payee.  An  affignee  mull  take  the  thing  affigned,  fubje£l:  to  all 
the  equity  to  which  the  original  party  was  fubje£l :  if  this  rule 
were  applied  to  bills  and  notes,  it  would  {top  their  currency  ;  16 
would  render  it  neccffary  for  every  indorfee  to  inquire  into  all  the 
circumftances,  and  the  manner  in  which  the  bill  came  to  the 
indorfor :  but  the  law  is  now  clearly  fettled,  that  a  holder  coming 
fairly  by  a  bill  or  note,  is  not  to  be  aftetled  with  the  tranfadlion 
between  the  original  parties,  except  in  fuch  cafes  as  depend  on 
particular  atSls  of  parliament. 

But  a  transfer  by  indorfement,  where  that  is  neceffary,  can  only 
be  made  by  him  who  has  a  right  to  make  it,  and  that  is  flriclly 
only  the  payee,  or  the  perfon  to  whom  he  or  his  indorfees  have 
transferred  it,  or  foine  one  claiming  in  the  right  of  fome  of  thefe 
parties. 

Where  a  bill  or  note   is  drawn  in  favour  of  two  or  more  in 

partnerfliip  with  one  another,  an  indorfement  by  one  will  bind 

both,  if  the  inflrument  concern  their  joint  trade  :  fo,  where  it  is 

in  favour  of  them  or  either  of  them,  an  indorfement  by  one  is  a 

iufficient  transfer,  though  they  be  not  in  partnerfhip. 

Carvick  v.         So,  where  a  bill  drawn  by  two  is  made  payable  to  them  or  their 

Doug!76o    ^^'^^^>   ^^  would  feem  from  principle  that  either  might  transfer 

in  thcnotes.  without  the  Other  ;  for  when  two  perfons  join  in  the  fame  bill,  they 

hold  themfelves  out  to  the  world  as  partners,  and,  for  that  pur- 

pofe  are  to  be  treated  as  fuch  -,  and  when  a  bill  goes  out  into  the 

world,  the  peribns  to  whom  it  is  negotiated  are  to  colle£l  the  (late 

and  relation  of  the  parties  from  the  bill  itfelf.     If  they  appear  on 
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the  bill  as  partners,  it  may  be  of  lefs  public  detriment  to  fubje£t 
them  to  the  inconvenience  of  being  treated  as  fuch,  than  to  permit 
them  to  deny  that  they  are  fo.  But  tliere  is  an  univerfal  uf;ige 
among  all  the  bankers  and  merchants  in  London^  that  in  fuch  a 
cafe,  an  indorfement  by  one  of  the  payees  only  is  void.] 

A  note  payable  to  a  feme  fole,  or  order,  who  afterwards  mar-  lo  Mod. 
ties,  can  only  be  indorfed  by  the  hufband.  ,     „.  ^46.    Str. 

'  '  516.     Theo.  £vid.  81. 

[If  a  man  become  bankrupt,  the  property  of  bills  and  notes  of 
which  he  is  the  payee  or  indorfee,  vefts  in  his  aflignees,  and  the 
right  to  transfer  is  in  them.  And  if  in  fa6l  he  indorfe  a  bill  or  Beawes, 
note  after  his  bankruptcy,  and  that  be  difcovered  before  it  be  paid,  469>  47°' 
the  affignees  may  recover  it  back  from  his  indorfee  in  an  a6tion  of 
trover  ;  and  if  the  money  be  received,  they  may  recover  the  money 
in  an  a£lion  for  fo  much  money  paid  to  their  ufe. 

If  he  die,  it  devolves  to  his  perfonal  reprefentatives,  his  exe-  Rawlinfon 
cutors,  or  adminiftrators-,  and  they  may  indorfe  it,  and  their  in-  ^'^^°."^' 
dorfee  maintain  an  adtion,  in  the  fame  manner  as  if  the  indorfe-  ^str.  1260, 
ment  had  been  by  the  teftator  or  inteftate.     But  on  their  indorfe-  2  Fames, 
ment  they  are  liable  perfonally  to  the  fubfequent  parties,  and  not  'y'  '^'^^'^ 
as  executors ;  for  they  cannot  charge  the  efte£ls  of  the  teltator.       1225.  ' 

I  Term  Rep.  4S7, 

They  may  alfo  be  the  indorfees  of  a  bill  or  note  in  their  quality  King,  Ex. 
of  executors  or  adminiftrators;  as,  where  they  receive  one  from  '^-  ^hoJ""* 
their  teftator  or  inteftate,  and  in  that  characler  they  may  bring  an  Rep.  g^. 
adtion  on  it  againft  the  acceptor  or  any  of  the  other  parties.]  Vie  ai^ 

10  Mud.  315, 

It  hath  been  adjudged,  that  a  bill  of  exchange,  or  promiflbry  Canfi.  466. 
note,  cannot  be  indorfed  over  for  part,  io  as  to  fubjecl  the  party  ^^^•y'^»"s 
to  feveral  adlions;  as,  if  A.  having  a  bill  of  exchange  upon  B.  siik.'eL* 
indorfes  part  of  it  to  J.  S.,  J.  S.  cannot  bring  an  action  for  his  pi- 2.  b.C. 
part,  although  he  allege  a  cuftom  among  merchants  for  fuch  kind  ryf*^"./*  '^ 
of  indorfements ;  for  the   contract  being  entire,  and  fubjedliug  theplaintiff 
him  only  to  one  man's  aclion,  no  cuftom  can  make  him  liable  to  ftouid  have 
two  or  more  adions  for  the  fame  debt.  ^^^^^^  fathfaftion  forZ'reih 

[A  bill  or  note  may  be  indorfed  at  any  time  after  it  has  ilTued,   i  Ld.Raym. 
even  after  the  day  of  payment.     However,  the  indorfement  of  a  5"5- 
note  after  it  is  due,  throws  a  degree  of  fufpicion  upon  it,  and  in  an  Rep. "^80. 
action  againft  the  maker  by  the  indorfee,  the  former  is  in  fuch  cafe 
entitled  to  go  into  evidence  to  fhew,  that  the  note  has  been  paid  as 
between  him  and  the  indorfor. 

In  an  atlion  by  an  indorfee  of  a  promiffory  note,  payable  on  Banks  r. 
demand,  ajiainft  the  maker,  the  defendant  was  admitted  to  give  ^oiweii, 
evidence,  that  the  note  had  been  indorfed  to  the  plaintift'  a  year  and  ten  Sprjnz 
a  half  afterwards  ;  and  to  impeach  the  confideration,  by  fhewing  Affizes, 
that  it  had  originally  been   given  for  fmuggled  goods-,  and  that  '7^* 
payments  had  been  made  upon  it  at  feveral  times.     There  was  no 
privity  brought  home  to  the  plaintiff,  but  Mr.  J.  BuUer  was   of 
opinion,  that  he  ought  to  be  nonfuited  j  for  he  faid,  it  had  been 
repeatedly  ruled  at  Guildhall,  that  wherever  it  appears,  that  a  bill 
or  note  has  been  indorfed  over  fom.e  time  after  it  is  due,  which  is 
out  of  the  ufual  courfe  of  trade,  that  circumftance  throws  fuch  a 
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fufpidon  on  it,  that  the  indorfee  mufl:  take  it  on  the  credit  of  the 
indorfor,  and  muft  itand  in  the  fituntion  of  the  perfon  to  whom  it 
was  payable  ;  and  here,  the  confideration  was  illegal.  He  there- 
fore nonfuited  the  plaintiff. 

In  an  a£lion  by  an  indorfee  of  a  promlflbry  note  againft  the 
maker,  it  appeared,  tliat  the  note  was  indorfed  fome  time  after  it 
was  due,  and  there  were  many  circumftances  which  led  the  court 
and  jury  to  conclude  that  it  was  fraudulently  obtained  ;  whereupon 
a  verdid  was  found  for  the  defendant.  Upon  a  motion  for  a  new 
trial,  it  was  refufed  on  the  merits,  and  Buller].,  at  the  fame  time 
f;ud,  it  has  never  been  determined,  that  a  bill  or  note  is  not  nego- 
tiable after  it  becomes  due  ;  but  if  there  are  any  circumftances  of 
fraud,  and  it  comes  into  the  hands  of  a  plaintiff  by  indorfement 
after  it  is  due,  I  have  always  left  it  to  the  jury  upon  the  flightefl 
circumftance  to  prefume,  that  the  indorfee  was  acquainted  with 
the  fraud.     The  reft  of  the  court  concurred  in  this  opinion. 

In  an  a£lion  by  an  indorfee  of  a  promiffory  note  againft  the 
maker,  the  plaintiff  refted  his  cafe  upon  the  proof  of  the  maker's 
and  payee's  hand- writing.  The  note  appeared  on  the  face  of  it 
to  have  been  drawn  on  the  6th  of  OBobcr  1788,  payable  to  Sandal 
or  order,  and  to  have  become  due  on  the  13th  ol  November:  it  had 
firtz/a',?/'?  indorfement  upon  it,  and  had  been  noted  for  non-payment. 
Whereupon  the  defendant's  counfel  offered  to  prove  t!iefe  fa£ls ;  that 
Sauda/,  having  indorfed  it  in  blank,  delivered  it  to  Taddy,  by  whom 
it  had  been  noted  for  non-payment.  That  on  the  6th  of  Decetnhry 
BatvJaly  having  been  paid  by  the  defendant,  the  maker  of  the  note, 
took  it  up  from  Taddy^  and  afterwards,  without  the  knowledge  or 
confent  of  the  defendant,  negotiated  it  to  the  plaintiff.  But  Lord 
Kenyan,  being  of  opinion  that,  unlefs  knowledge  was  brought  home 
to  this  plaintiff,  it  would  make  no  difference  between  thefe  parties, 
reje6fed  the  evidence,  and  the  plaintiff  had  a  verdi<fl.  Upon  a  mo- 
lion  for  a  new  trial,  his  Lordfhip  concurred  with  the  reft  of  the 
court  in  granting  it,  confining  himfelf  however  to  this  ground, 
that  the  note  appeared  to  be  noted  for  non-payment  at  the  time 
the  plaintiff  received  it. 

It  is  no  objedlion  to  the  claim  of  an  indorfee,  that  the  Indorfe- 
ment to  him  does  not  contain  the  words  "  to  order." 

Manning  had  given  a  promiffory  note  to  Statham  or  order ; 
Staihnm  affigned  it  to  Wttherhead^  and  Witherhead  to  More,  who, 
on  non-payment  at  the  time,  brought  an  a6lion  againft  Manning: 
■  on  a  demurrer  to  the  declaration,  exception  was  taken,  that  the 
affignment  to  Witherhead  was  made  without  faying  to  him  or 
order,  and  that  therefore  he  could  not  affign  it  over  to  More. 
But  it  was  held  by  the  whole  court,  that  the  indorfement  was 
fufficient ;  for  if  the  original  note  be  affignable,  then,  to  whom- 
foever  it  may  be  affigned,  he  has  the  whole  intereft  in  it,  and 
may  affign  it  as  he  pleai'es ;  an  affignment  to  him  comprehends 
his  affigns. 

In  another  cafe  the  plaintiff  had  declared  on  an  indorfement 
made  by  Wiliiani  Abercrcrnhie,  by  which  he  appointed  the  payment 
to  be  to  Louifa  Achefon,  "  or  order ;"  on  the  bill  being  produced 
in  evidence,  it  appeared  to  be  originally  made  payable  to  Aber^ 

crombie^ 
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crombie,  or  order,  but  Abercro7nbie's  indorfement  v/ns  only  tliis.  cited  2 Burr. 
*'  Pray  pay  the  contents  to  Louifa  Achefofi."  It  was  objected,  '^^3- 
**  that  the  indorfement  did  not  agree  with  the  declaration."  The 
court  however  gave  judgment,  on  the  ground  of  a  general  propofi- 
tion  in  law,  that  a  bill  is  negotiable  without  the  addition  of  thofe 
words  to  the  indorfement ;  the  legal  import  of  fuch  indorfement 
being,  that  the  bill  was  payable  to  order,  and  that  the  plaintiff 
might  on  this  have  indorfed  it  over  to  another,  who  would  have 
been  the  proper  order  of  the  firfl  indorfor. 

Colonel  Clive  drew  a  bill,  payable  to  Mr.  Cambell,  or  order,  on  Fdle  v. 
the  Ea/l-Inaia  Company,  who  accepted  it :  Mr.  Cambell  indorfed  it  J;""*  ^"'^'^ 

■»  r        J-.    I         r\    •;;       11  1       ,  1      5»   I     -  •    •       11       CorriLany, 

to  Mr.  Robert  Ugilby,  but  the  words  *•  or  order     bemg  originally  -,,  B^jr. 
omitted,  were  afterwards  inferted  by  another  hand  before  the  trial :   1216    iBl. 
Ogilby  indorfed  it  over  to  Meflrs.  Edie  and  Laird,   or  onler,  and   '^^P'  *95' 
afterwards,  before  the  payment,  became  infolvent :  Edie  and  Laird 
brought  an  a£l!on  againlt  the  Company  as  acceptors,  wlio  rcluled 
payment,  on  pretence   that  Ogilby  had  no  right  to  alljgn   to  tiis 
plaintiffs :  the  real  queftion  was.  Who  (hould  bear  the  lofs,  Mr. 
Cambell  or  the  plaintiffs  ?   for  the  Eajl-Lidia  Company   if  they  did 
not  pay  to  the  plaintiffs,   muft  pay  to  Mr.  Cambell.     The  court 
were  clearly  of  opinion,  that  the  plaintifta  had  a  right  to  recover; 
that  the  law  was  fettled  by  the  two  lafl   cafes  ;  that  fuch  an  in- 
dorfement as  that  to  Ogilby  was  good,  and   gave   the  indorfee  a 
right  of  indorfing  over. 

Yet  an  indorfement  may  be  re(lri£live,  and  then  it  operates  to  2  Turr. 
preclude  the  perfon  to  whom  it  is  made  from  tra-isfcrrlng  the  ^^^^  . 
inftrument  to  another,  fo  as  to  give  him  a  riglit  of  a£tion,  either 
againfl  the  perfon  impofing  the  reftri£tion,  or  a^aiiill  any  of  the 
preceding  parties ;  it  may  give  a  bare  authority  to  the  indorfee  to 
receive  the  money  for  the  indorfor  ;  as  if  to  f  ly,  '*  Pray  pay  the 
*'  money  to  fuch  a  one  for  my  ufe,"  or  ufe  fuch  other  exprellions 
as  neceffarily  import  that  he  does  fiot  mean  to  transfer  his  intereit 
in  the  bill  or  note,  but  merely  to  give  a  power  of  re^.eiviiig  the 
money.  In  fuch  a  cafe  it  would  be  clear  that  no  valuable  con- 
lideration  had  been  paid  ;  but  the  intention  of  reitraint  mud  ap- 
pear on  the  face  of  the  indorfement. 

So,  if  the  payee  direft  by  indorfement,  that  <'  tlie  within  niufl  Dougl.  640. 
*<  be  credited  to  the  account  of  a  third  perfon  "  This  is  ii(;t  a 
transfer  of  the  bill  to  that  third  perfon,  but  only  an  authority  to 
the  drawees  to  give  him  credit  for  fo  much ;  the  payee  does  not 
mean  to  make  himfelf  liable  as  indorfor,  or  to  enaole  the  other  to 
raife  money  on  the  bill. 

And,  if  in  fuch  a  cafe  the  drawee  accept  the  bill,  inflead  of 
cancelling  it,  and  an  indorfement  be  forged  and  the  bill  negotiated, 
the  party  who  (hall  advance  money  on  it  muft  fuflain  the  lols ; 
and  if  afterwards  a  friend  of  the  drawer,  by  miflake,  pay  the  bill 
for  his  honour,  the  drawer  may  recover  back  the  money,  in  an 
action  for  money  had  and  received  to  his  ufe  ;  for  it  was  the  duty 
of  the  party  advancing  the  money  on  the  bill  to  read  the  fpccial 
indorfement,  and  he  mull  fuffer  for  his  negligence. 

Z  z  3  Thus, 
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AnchcT  V.  Thus,  whcre  a  bill  was  drawn  by  a  houfe  in  Denmark  on  a  houle 

Bank  of  jp  Londoti,  payable  to  a  perfon  refiding  in  Denmark^  or  his  order, 
DoueLo'^?.  '"^""^  ^^^^  payee  made  fuch  a  fpecial  indorfcment ;  the  drawees  ac- 
cepted and  gave  notice  to  the  drawers  and  to  the  perfon  in  whofe 
favour  the  indorfement  was  made,  that  they  had  received  the  bill, 
and  pl-ced  it  to  the  account  of  the  latter  ■  the  clerk  of  the  accept- 
ors Forged  an  indorfement  to  himfelf,  or  order,  from  the  perfon 
to  whofe  account  the  money  was  to  be  credited,  and  difcounted  it 
at  the  bank ;  the  acceptors  failed  before  the  day  of  payment,  and 
a  friend  of  the  drawers  went  to  the  bank  and  paid  the  bill  for  their 
honour  :  the  drawers  afterwards  recovered  back  the  money  from 
the  bank,  on  the  ground  that  this  fpecial  imlorfement  reltrained 
the  negotiability  of  the  bill,  and  that  the  money  was  paid  by 
miftake. 

An  indorfement  may  be  made  on  a  blank  note,  before  the  in- 
fertion  of  any  date  or  fum  of  money,  in  which  cafe,  the  indorfor 
is  liable  for  any  fum,  at  any  time  of  payment  that  may  afterwards 
be  infertcd ;  and  it  is  immaterial  whether  the  perfgn  taking  the 
note  on  the  credit  of  the  indorfement  knew  whether  it  was  made 
before  the  driwing  of  the  note  or  not  j  for  in  fuch  a  cafe  the 
indorfement  is  equivalent  to  a  letter  of  credit  for  any  indefinite 
fum. 
RuiTei  V.  One  Galley  having  had  frequent  money  tranfaclions  with  Rujjd 

Langitafte,  ^  banker,  and  having  overdrawn  his  cafli  account,  RuJJel  fufpectmg 
his  credit,  refufed  to  advance  him  any  more  money,  without  the 
addition  of  the  name  of  fome  indorfor  of  whom  he  fliould  approve: 
on  this  Galley  applied  to  Langjlaffe,  who  indorfed  his  name  on  five 
copperplate  checks,  made  in  the  form  of  promiubry  notes,  but  in 
blank,  that  is,  without  any  fum,  date,  or  time  of  payment,  men- 
tioned in  the  body  of  the  notes.  Galley  afterv/ards  filled  up  the 
blanks  with  different  funis  and  dates,  and  Riijfel  difcounted  the 
Tiotes.  Galley  became  a  bankrupt,  and  RuJJel  demanded  payment 
of  Langjlaffc,  and,  on  Ins  rcfufal,  br'jug'nt  an  action,  in  which 
the  court  thought  he  was  entitled  to  recover,  though  it  appeared 
that  he  knew  the  notes  were  blank  at  the  time  of  the  indorfe- 
menrf 
Sank  of  It  is  faid,  that  on  a  transfer  by  delivery,   the  perfon  making  it 

England  v.  ceafcs  to  be  a  party  to  the  bill  or  note  ;  that  fuch  a  transfer  is  a 
jLd.Raym.  ^'^^^'  ""'^^  ^^'^^  ^'^  ''^'^°  ^'^^'^^  ^^y  does  not  become  a  new  fecurity,  and 
442.  is  not  li.ible  to  refund  the  money  if  the  bill  fliould  not  be  paid. 

J2  Mod.  241.     Lambert  V.  Fack,   i  Saik   1^8.   yth  reUliuion. 

K)d  on  Bills  But  this  can  only  be  true  to  its  full  extent  when  applied  to  the 
ofExch.90.  paf^  Qf  j^  demand  by  a  fubfequent  party,  wlien  one  or  more  have 
intervened  between  him  and  the  party  againft  whom  he  makes  the 
demand  :  as  between  the  immediate  parties  to  the  transfer,  this 
diftinction  mull  be  taken,  that  when  the  bill  or  note  has  been 
given  in  payment  of  a  precedent  debt,  or  for  a  valuable  confider- 
ation  at  the  time  of  the  transfer,  without  being  difcounted  ;  then, 
though  the  perfon  who  has  given  the  money  for  the  bill  or  note 
canjiot  recover  againft  the  perfon  who  received  it,  as  indorfor,  yet 

he 


he  may  certainly  recover  in  an  a£lion  for  money  had  and  received 
for  his  ufe,  as  the  transferer  muft  be  underltood  to  undertake 
that  the  bill  iliall  be  duly  paid.  But  if  the  bill  or  note  be  dipounted 
for  the  accommodation  of  the  transferer,  then  the  transfer  is  a 
fale,  and  the  do6lrine  here  laid  down  will  apply.] 

6.  Of  the  Acceptance  :  And  herehiy 

1 .    IVhat  JJjall  be  fci'id  a  good  AcccptiVice. 

It  hath  been  already  obferved,  that  an  acceptance,  by  the  cuftom  do.  Jac. 
of  merchants,   as  efFetlually  binds  the  acceptor,  as  if  he  had  been   }°' '     „ 

1  •    •       I     1  111-  1-1  Hard.  4? 7. 

the  ongmal  drawer  j  and  that  havn^g  once  accepted  it,  he  cannot 
afterwards  revoke  it;  fo  that  herein  only  we  are  to  fee,  what  a6t 
of  his  will  amount  to  an  acceptance. 

And  herein  it  is  faid,  that  a  very  fmall  matter  will  amount  to  Molloy, 
an  acceptance ;  and  that  any  words  will  be  fufficient  for  that  pur-  ^7^- 
pofe,  which  fliew  the  party's  aflent  or  agreement  to  pay  the  bill  j 
as,  if,  upon  the  tender  thereof  to  him,  he  fublcribes,  accepted ;  or, 
accepted  by  me  A.  B.;   or,  L  accept  the  bill,  and  iviii p-.iy  it  according 
to  the  contents  ;  thefe  clearly  amount  to  an  acceptance. 

So,  if  the  party  underwrites  the  bill  prefented  fuch  a  day,  or  Comb. 401. 
only  the  day  of  the  month  ;  this  is  fuch  an  acknowledgment  of  the 
bill  as  amounts  to  an  acceptance. 

So,  if  the  party  fays.  Leave  your  bill  with  me^  and  1  ivill  accept  it;   Molloy, 
or.   Call  for  it  to-inorroiu,  and  it  pi  all  be  accepted ;   thefe  words,  ac-   -^^• 
cording  to  the  cuftom  of  merchants,  as  effedlually  bind,   as  if  he 
had  a£f  ually  figned  or  fubfcribed  his  name  according  to  the  ufual 
manner. 

But  if  a  man  fays,  Leave  your  bill  ivith  me ^  I  nxjill  look  over  my  Molloy, 
accounts  and  books  bttween  the  draiuer  and  me^  and  call  to-morro%Vy   ^'^?'''u°*„ 
and  accordingly  the  bill Jh all  be  accepted  -,    this  does  not  amount  to  a  beenrulejby 
complete  acceptance-,  for  the  mention  of  his  books  and  accounts  Haie,  Ch.J. 
fiiews  plainly  that  he  intended  only  to  accept  the  bill,  in  cafe  he 
had  effe£ls  of  the  drawer's  in  his  hands. 

But  where  the  drawer  wrote  a  letter  to  the  perfon,  in  whofe  Mich. 
favour  the  bill  was  drawn,  to   this   purport.   That  if  he  would  let  Jv-V-°J-/* 
him  write  to  Ireland  j^;^,  he  would  pay  him ;  this  was  held  a  good  y.  Lutwich, 

acceptance.  cor.  Raymond,  C.J.  at  NifiFrlus,    l  Ld.  Raym  444..      1  Stra.  64S. 

So,  where  a  foreign  bill  was  drawn  on  the  defendant,  and  being  Mich.  6  G. 
returned  for  want  of  acceptance,  defendant  faid.  That  if  the  bill  I:.  ''" ^' 
came  back  again,  he  would  pay  it ;   this  was  ruled  a  good  accept-  in  u.  r, 
ance. 

It  feems  clear,  that  a  parol  acceptance  is  fuflicient  at  common  Mich. 
law  to  charge  the  acceptor;  alio  it  hath  been  adjudged,   (ince  the  L^^k*.** 
ftatute  3  y  4  Ann.   c.  9.  fupra,  that  an  indorfce  of  an  inland  bill  paimer,  irl 
of  exchange  may  maintain  an  aftion  againll  the   acceptor,  on  a  B.R.  zScra. 
parol  acceptance,  as  to  the  principal  fum,  though  not  as  to  intereft  [se°'^fc  *"'* 
and  colts  ;  for  the  a6l  being  made  to  give  a  further  remedy,  for  juHan  v! 
intereft,  damages,  and  cods  againll  the  drawer,  cannot  be  fup-  i>h'.bto(.!cr, 
pofed  to  take  any  advantage  from  the  payee  which  he  had  before  ;  l^p-l[^l'^ 

Z   Z    4  and    V.  Van 
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Mierop,  and  therefore  the  true  conftruflion  of  the  "(a)  acl  is,  that  to  charge 

hi  ^"""^Id  ^^^  drawer  with  interefl  and  cofts,  the  drawee  muft  refufe  to  ac- 

3  Burr.   '  cept  it  in  writing ;  neverthelefs,  if  he  accepts  the  biU  by  parol, 

1672.  he  is  liable  to  the  principal  fum  in  the  bill,  as  he  would  have  been 

Sproat  V.         j^^fQ^g  jj^g  ^Q.^ 

jMatnews, 

I  Teim  Rep.  1S2.]     (a)  So,  on  the  ftatute  of  9  and  10  W.  3.  c.  17.  which  gives  damages  and  cofts, 

in  cafe  of  a  protei^,  it  hath  been  held,  tiiat  that  ftatute  did  not  take  away  the  party's  re  nedy  againft 

the  drawer,   if  there  was  no  p'-oteft,  as  to  the  principal  fam,  but  only  as  to  the  damages  and  cofts. 

6  Mod.  80,  81.     Salk.  131.  pi.  17.     Erough  v.  Perkins. 

Moorv.  [A  drav/ee  of  a  bill  underwrote  it  thus  :  "  Mr.  Jackfofi,  pleafe 

■Withy,  Tr.   «  to  pay  this  bill,   and  charee  it  to   Mr.  Newton's  account."     It 

loGeo.  3.  1111-  °  r  >  1 

B.  R.  Buii.  '^vas  contended,  that  tnis  M-as  not  an  acceptance,  for  tnat  tne  party 
N.  P.  sjo.  did  not  mean  to  become  the  principal  debtor.  It  was  only  a  di- 
retStion  to  Jachfon^  to  pay  out  of  a  particular  fund.  But  the  court 
held,  that  the  underwriting  being  a  direction  to  pay  the  fum,  it 
was  of  no  importance  to  what  account  it  was  to  be  placed  when 
paid  :  that  was  a  tranf.iclion  between  the  parties  themfelves,  and 
this  was  a  fufficient  acceptance. 
Powell  V.  A  bill  was  fent  to  the  drawee  for  acceptance ;  he  kept  it  for 

Monnier,  ^^^  ^  before  it  became  due  without  any  objection  ;  and  whilfl: 
It  contmued  \\\  his  hands,  he  entered  it  in  his  bul-book,  under  a 
particular  number,  and  wrote  the  number  on  the  bill,  and  at  the 
bottom  the  day  when  it  would  become  due,  and  then  fent  it  back, 
refufing  to  accept  it :  it  was  proved,  that  it  was  the  common 
pradice  of  the  drawee  to  enter  and  mark  all  bills  in  the  fame 
manner,  whether  he  intended  to  accept  them  or  not :  the  court 
feemed  to  think,  that  thefe  circumflances  alone  did  not  amount^ 
to  an  acceptance. 
Smith  V.  If  a  merchant  be  dcfired  to  accept  a  bill  on  the  account  of  an- 

i^'te-n  other,  and  to  draw  on  a  tliird,  in  order  to  reimburfe  himfelf,  and 
Rep.  z69.  i"  confecjuence  he  draw  a  bill  on  that  third  perfon  ;  the  bare  a6l 
of  drawing  this  bill  will  not  amount  to  an  acceprance  of  the 
other,  for  the  party  evidently  (liews  he  meant  only  to  make  him- 
felf liable,  in  cafe  the  bill  drawn  by  him  Ihould  be  accepted  and 
paid. 
Bciwes,  An  agreement  to  accept  or  honour  a  bill  will,  in  many  cafes, 

*    '  be  equivalent  to  an  acceptance,  and  whether  that  agreement  be 

merely  verbal  or  in  writing  is  immaterial :  if  A.y  having  given  or 
intending  to  give  credit  to  7j*.,  v/rite  to  C.  to  know  whether  he 
will  accept  fuch  bills  as  (hall  be  drawn  on  him  on  B.\  account, 
and  C.  return  for  anfwer  that  he  will  accept  them  ;  this  is  equiva- 
lent to  an  acceptance,  and  a  fubfequent  prohibition  to  draw  on 
him  on  B.\  account  will  be  of  no  avail,  if,  in  fact,  previous  to 
that  prohibition,  the  credit  has  been  given, 
vin  Mil*  ^'^^^it^i  a  merchant  in  Ireland,  dehred  to  draw  on  the  plaintiffs, 

rop"  3  Burr,  ^'^^^''f  ^"^  Ro/e,   merchants  at  Roiterdamy  for  800  /.  payable  to 
J 663.  one  Clifford,  and  propofed  to  give  them  credit  on  a  good  houfe  in 

Loudon  for  their  reimburfernent,  or  any  other  mode  of  reimburfe- 
ment :  the  plaintiffs,  in  anfwer,  defired   a  confirmed  credit  on  a  ' 
houfe  of  rank  in  Lov.don,  as  the  condition  of  their  accepting  the 
bill :  White  named  the  houfe  of  the  defendants  as  that  houfe  of 

rank : 
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rank  :  the  plnintlfFs  honoured  the  draft,  and  paid  the  money,  and 
then  wrote  to  the  defendants.  Van  Mierop  and  Hopkins,  merchants 
in  London,  deuring  to  know  whether  they  would  accept  fuch  bills 
as  the  plaiiitifFs  fhould  in  about  a  month's  time  draw  on  their 
houfe  for  800  A  on  the  credit  of  White  .-  the  defendants  agreed  to 
lionour  the  bill ;  but,  before  it  was  drawn,  White  failed,  and  thea 
the  defendants  wrote  to  the  plaintiffs,  informing  them  that  White 
had  flopped  payment,  and  defiring  them  not  to  draw,  as  they  could 
not  accept  their  draft.  The  phiintiffs  however  drew,  holding 
the  defendants  not  at  liberty  to  retradl  their  engagement.  And 
fo  held  the  court  of  King's  Bench. 

The  mere  anfwer  of  a  merchant  to  the  drawer  that  he  will  Beawes, 
*'  duly  honour  his  bill,"  is  not  of  itfelf  an  acceptance,  unlefs  ac-  ^54-  P'^""- 
companied  with  circumllances  which  may  induce  a  third  perfon  \q„  cowp.' 
to  take  the  bill  by  indorfement :  but  if  there  be  any  fuch  circum-  572-  574- 
fiances,  it  may  amount  to  an  acceptance,  though  the  anfwer  be  p^^'f'^"' 
contained  in  a  letter  to  the  drawer.  Monnier! 

And  an  agreement  to  accept  may  be  expreffcd  in  fuch  terms  as  Mafon  v. 
to  put  a  third  perfon  in  a  better  condition  than  the  drawer.     If  ^""^ 
one  man,  to  give  credit  to  another,  make  an  abfolute  promife  to  iqq^'^    * 
accept  his. bill,  the  drawer,  or  any  other  perfon,  may  fliew  fuch 
promife  on  the  exchange,  to  procure  credit,  and  a  third  perfon 
advancing  his  money  on  it,  has  nothing  to  do  with  the  equitable 
circumllances  which  may  fubiill  between  the  drawer  and  ac- 
ceptor.] 

2.   Whofe  Acceptance  Jljall  bind. 

A  bill  drawn  on  two,  muft  regularly  have  a  joint  acceptance ;  Moiloy, 

but  if  there  are  two  joint  traders,  and  one  accepts  a  bill  drawn  on  '"9-  -^4* 

both,  for  him  and  partner,  this  (hall  bind  both,  if  it  concerns  pf  3' '  Jd. 

the  trade  ;  otherwife,  if  it  concerns  the  acceptor  only  in  a  diitindl  Kaym.  175,- 

intereft  and  refped.  Pinkney  v. 

*  hall. 

If  a  book-keeper  or  fervant  having  authority,  or  ufually  tranf-  iWoiioy, 
acling  bufinefs  of  this  nature  for  his  mailer,  accept  a  bill  of  ex-  *^^'..^".y 
change,  this  Ihall  bind  his  mafter.  tit.  Mafterand  Se'rvint! 

A   bill  of  e^^change   was  drawn  by  A.^  agent  to   the   Tork-  Mich. 
Building!  Company  in  Scotland,  on   B.  their  cafhier  in  London,  in  l^l^^' 
the  words  following:   To  CaJJjier  to  the  Honourable  Bilhop,  in* 

Governor  audAjJijlants  o/"//j^  York-Buildings  Company,  at  their  houfe  B,  R. 
/■«  Winchelter-ltreet:   -Sir,  Pray  pay  ^0  J.  S.,  or  his  order,  200  1.,  *  ^"  9SS' 
and  place  it  to  th^  account  of  the  Company,  for  value  received^  as  per  2  Kel.  136. 
advice  from  your  humble  fervant.     The  letter  of  advice  referred  to  p'  >6.  S.  C. 
was  direded  to  the  Governor  and  Company,  informing  them  of  k^b^^z^o. 
the  draught  made  upon  B.  in  favour  of  J.  5.,  but  it  did  not  ap-  s. C. 
pear  that  this  was  the  ufual  metliod  of  drawing  bills  on  the  Com- 
pany :  B.  accepted  the  bill  generally  ;  and  this  bill  having  been 
indorfed  over,  and  an  adtion  thereon  brought  by  the  indorfee 
againft   B.,   the  queftion  was.  Whether  this  acceptance   fhould 
charge  him  in  his  own  right,  or  not  ?    And   it  was  held,  that  it 
fhould  j  this  being  in  every  relpe<^  a  good  bill  of  exchange,  and 

only 
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only  the  drawer,  payee,  and  acceptor  concerned  in  it,  as  far  as 
appears  on  the  face  of  the  bill ;  for  though  it  may  be  for  the  ad- 
vantage of  the  Company,  yet  they  are  not  liable  to  the  payment  of 
it ",  nor  is  the  perfon  in  whofe  favour  it  was  drawn,  or  the  in- 
dorfee,  obliged  to  take  notice  of  fuch  advantage,  or  of  any  tranf- 
a£tions  between  them  and  their  cafliier,  or  how  they  fland  liable 
to  each  ;  for  were  it  allowed,  that  an  indorfee  muit  be  put  to 
'  feek  a  paymafler  that  bears  no  vifible  part  in  the  tranfa£lion,  this 
would  be  fuch  a  prejudice  to  trade,  and  paper-credit  made  fo  blind 
and  hazardous  a  thing,  that  no  man  in  his  fenfes  would  ever  be 
engaged  in  it :  and  as  to  the  letter  of  advice,  this  was  held  to  be 
only  a  private  tranfaftion  between  the  drawer  and  a  flranger ; 
wliich  it  is  not  to  be  imagined  the  payee  or  indorfee  could  be 
privy  to,  and  therefore  cannot  be  any  prejudice  to  them  ;  nor  a 
circumftance  fit  for  the  confideration  of  a  jury,  before  whom  no- 
thing ought  to  be  laid,  in  cafes  of  this  kind,  but  what  all  perfons 
concerned  in  the  tranfaftion  may  be  reafonably  fuppofed  to  know; 
and  thofe  are,  all  things  vifible  on  the  bill,  but  no  circumftance 
cxtrinfick  to  it. 


Coinb.  452. 
Petit  V. 
tierA'an. 


Molloy, 
a23. 


Jl4olloy, 
aS5.  per 
Pemberton, 
Cb.J. 


Carth.  4!;9i 
460.  Saik, 
lay.  pl-  8. 
129.  pl.  II. 
Ld.  Raym. 

364- 
Lucw. 233. 

Jackfori  V.  Pigot, 


3.   Whet.be f  an  Acceptance  may  be  qualified. 

It  is  held,  that  an  acceptance  may  be  qualified,  as  thus;  I  ac- 
cept this  bill,  half  to  be  paid  in  money,  and  half  in  bills ;  and  this 
is  good  by  the  cuftom  of  merchants  ;  for  he,  who  may  refufe  the 
bill  totally,  may  accept  it  in  part  j  but  he,  to  whom  the  bill  is 
due,  may  refufe  fuch  acceptance,  and  proteft  it  fo  as  to  charge 
the  drawer.  Alfo  it  is  faid,  that  after  fuch  acceptance  and  re- 
fufal  of  payment,  he  hath  the  fame  liberty  of  charging  the  drawer, 
which  he  had  in  cafe  the  bill  had  been  accepted  abfolutely,  and 
payment  refufed. 

So,  the  drawee  may  accept  the  bill,  to  pay  it  at  a  longer  day 
than  that  on  which  it  is  made  payable,  and  this  fliall  bind  him  ; 
but  herein  care  nnift  be  taken,  that  the  drawee,  by  fuch  accept- 
ance or  agreement,  be  not  a  fufferer. 

A  bill  was  drawn  payable  the  firft  of  January ;  the  perfon  on 
whom  the  bill  was  drawn  accepts  the  bill,  to  be  paid  the  firft  of 
March  ;  the  fervant  brings  back  the  bill  \  the  mafter,  perceiving 
this  enlarged  acceptance,  ftrikes  out  the  firft  of  March,  and  puts 
in  the  firft  of  Januaryy  and  then  fends  the  bill  to  be  paid  ;  the 
acceptor  then  refufes  •,  whereupon  the  perfon,  to  whom  the  monies 
were  to  be  paid,  ftrikes  out  the  firft  of  Jatiiiary,  and  puts  in  the 
firft  of  March  again.  In  an  aiSlion  brought  on  this  bill,  the 
queftion  was,  V/hether  thefe  alterations  did  not  deftroy  the  bill  ? 
and  ruled  it  did  not. 

If  A.  draw  a  bill  payable  fuch  a  day,  and  the  drawee  accept  It 
fomc  time  after,  he  is  liable  ^^and  in  an  atlion  againft  him  the  plain- 
tiff may  declare,  t'hTit /ecu ndum  tenorern  ^  effeclum  billa  he  did  not 
pay,  ^t-.;  for  the  eft'ecl  of  the  bill  is  the  payment,  and  not  the  day 
of  payment. 

See  Comyns,  75.  pl.49.     la  Mod,  2x2.  410. 
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fThe  acceptance  may  ciirc(fl  the  payment  to  be  made  at  a  place  BiAopv. 

different  from  that  mentioned   in  the  bill,  as,  at  the  houfe  of  a  •^^'-'y* 
banker;  in  which  c.ife,  if  the  holder  neg^eft  to  demand  payment  '^^SS* 

withiti  a  reafonable  time,  and  the  banker  afterwards  fail,  he  muft 
Hand  to  the  lofs. 

But  ii  the  banker  continue  folvent,  the  holder  is  not  bound  to  Smith  t. 

prove  a  demand  on  the  banker  in  an  adlion  aeainll  the  acceptor.        Da^on- 
*^  tor  jjj^^^  j^_  j^^ 

Trin.  25  Geo.  3.      Bayley  App.  No.  5. 

An  acceptance  may  alfo  be  "■  to  pay  when  certain  goods  con-  Smith  v. 

'*  figned  to  the  acceptor,  and  for  which  the  bill   is  drawn,  (hall  ^^^^^> 
*'  be  fold  ;"  for  it  would  affect  trade  if  fa£l:ors  were  not  allowed         * 
to  ufe  this  caution  when  bills  are  drawn  on  them,  before  they 
have  an  opportunity  to  difpofe  of  the  goods. 

So,  an  acceptance  *♦  on  account  of  the  fhip  Thetis  when  in  cafh  Julian  v. 

**  for  the  faid  veflel's  cargo"  is  fufficient  to  bind  the  acceptor.  Shobrocke, 

"  *  2  Wilf.  g. 

On  the  fame  principle,  an  acceptance  "  to  pay  as  remitted  from  Banbury 
*'  the  place  v/hcrp  the  pcrfon  on  whofe  account  the  acceptance  is  *.  Liffer, 
**  made  refides,"  fecms  binding  after  the  remittance  made.  *    r-i2ia. 

But  what  lliali  be  confidered  as  an  abfolute  or  conditional  ac-  j  Term 
ceptance  is  a  quellion  of  law  to  be  determined  by  the  court,  and  ^^P*  ^^** 
is  not  to  be  left  to  the  jury. 

A  bill  was  drawn  in  New  England  for  a  fum  of  money  advanced  Wilkinfon 
there,  for  the  repairs  of  a  fhip,  of  which  Lutwidge,  the  drawee,  '^\  ^"'^" 
refiding  at  Whitehaven,  was  the  freighter.  Wilkinfon,  the  holder  ^5jfr!'64S. 
of  the  bill,  applied  to  a  merchant  in  Loudon,  to  fend  the  bill  to 
Lutwidge  for  acceptance  :  the  merchant  fent  it  inclofed  to  the 
drawee,  who  by  letter  acknowledged  the  receipt,  and  wrote  thus  : 
"  The  bill  which  you  fent  me  I  will  pay,  in  cafe  the  owners  of 
*'  the  ^leen  Ann  do  not ;  and  they  living  in  Dublin,  I  muft  firft 
*'  apply  to  them  ;  I  hope  to  have  their  anfwer  in  a  week  or  ten 
**  days  :  1  do  not  expedl  they  will  pay  it,  but  I  judge  it  proper  to 
*'  take  their  advice  before  I  do,  with  which  I  requeft  you  will  ac- 
*'  quaint  ivlr.  Wilkinfon,  and  that  he  may  reft  fatisfied  of  the  pay- 
<'  ment."  In  another  letter  he  wrote,  "  I  have  not  had  an  op- 
*'  portunity  of  fending  the  bill  to  Ireland,  but  will  take  the  firft 
*'  opportunity,  and  then  will  remit  to  the  gentlemen  concerned, 
*'  according  to  my  promife."  The  bill  not  being  paid,  an  a£lion 
was  brought  againft  Lutwidge,  as  acceptor,  in  v/hich  he  infifted 
that  thefc  letters  did  not  amount  to  an  abfolute  acceptance,  but 
were  only  conditional,  to  pay  in  cafe  the  owners  of  the  ^teen 
Ann  did  not;  and  that  his  promife  to  procure  payment  from  them 
was  in  favour  of  the  plaintiff;  but  the  Chief  Juftice  thought  it  Raymond, 
■was  rather  in  favour  of  himfelf ;  that  the  letters  were  a  complete 
acceptance,  and  amounted  to  this  ;  that  he  wiflied  the  holder  of 
the  bill  to  give  him  time  to  write  to  Ireland,  but  affured  him  that 
at  all  events  the  money  ftiould  be  fecured,  whether  the  owners  of 
the  ^ueen  Ann  paid  it  or  not. 

A  bill  was  drawn  on  Mathenvs,  payable  to  one  Lenox,  or  order,  Sproatv: 
and  by  indorfement  came  into  the  hands  of  Sproat :  Sproath  clerk  ^^^i'^^ews, 
jjrefented  the  bill  for  acceptance  to  Mathews^  who  lived  in  Lon-  Rep/,"8j. 

douy 
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dotty  and  who  told  him,  *'  that  the  drawer  had  configned  a  (hip 
"  and  cargo  to  him  and  another  perfon  in  Brijlol ;  but  as  he  could 
*'  not  tell  whether  the  fhip  would  arrive  at  London  or  BrlJ^ol,  he 
*'  could  not  accept  at  that  time :"  the  clerk,  by  the  content  of 
MatheiuSy  left  the  bill,  and  afterwards  called,  in  company  with  his 
mafter,  to  know  whether  Matkews  would  accept  the  bill  or  not  ; 
^  who,  on  being  preiTed,  declared  *'  the  bill  was  a  good  one,  and 
*'  would  be  paid,  even  if  the  fiiip  were  loll." 

The  court  held  that  this  v^as  only  a  conditional,  not  an  abfolute 
acceptance.  Jllathenus  had  three  events  in  contemplation  ;  the 
arrival  of  the  fliip  3t  Brijloly  her  arrival  at  London,  or  her  being 
loft  :  if  the  fiiip  arrived  in  London,  the  cargo  being  configned  to 
him,  he  would  have  effedls  to  reimburfe  himfelf ;  if  flie  were  loft, 
he  had  the  policy  of  infurance,  by  which  he  could  indemnify 
himfelf  by  recovering  againft  the  underwriters  j  but  if  fhe  arrived 
in  Brijldy  the  cargo  was  configned  to  another,  he  would  have  no 
effects  :  in  either  of  the  former  events  he  meant  to  accept  the  billj 
in  the  latter  he  did  noi. 
F/<f<Dougl.  If  the  acceptance  be  in  writing,  and  the  drawee  intend  that  it 
*^^  fhould  be  only  conditional,  he  muft  be  careful  to  exprefs  the  con- 

dition in  writing  as  well  as  the  acceptance  ;  for  if  the  acceptance 
fhould,  on  the  face  of  it,  appear  to  be  abfolute,  he  cannot  take 
advantage  of  any  verbal  condition  annexed  to  it,  if  the  bill  fhould 
be  negotiated  and  come  to  the  hands  of  a  perfon  unacquainted 
with  the  condition,  and  even  againft  the  perfon  to  whom  the 
verbal  condition  was  exprefled,  the  burden  of  proof  will  be  on 
the  acceptor. 

A  conditional  acceptance,  when  the  conditions  on  which  it  de- 
pends are  performed,  becomes  abfolute. 
Pierfon  v.  Nichol  was  the   captain  of  a   fhip  of  which  Pierfon  was   the 

Cow"'''?!  ^^^^'^^  '^^^  ^'"P  ^^'^s  freighted  with  naval  ftores  by  M'-Lintotj 
who,  being  unable  to  difcharge  the  freight,  drew  a  bill  on  Dunlop 
and  Co.  payable  fifteen  days  after  fight  to  the  order  of  Nichol,  and 
gave  Nichol  a  certificate  or  navy  bill,  afligned  to  Dunlop  and  Co. 
as  a  fecurity  till  the  bill  of  exchange  fhould  be  accepted  :  Nichol 
indorfed  the  bill,  and  fent  it  to  Pierfon,  together  with  a  letter 
from  JlI^Lintot  to  Dunlop  and  Co.  in  which  was  inclofed  the  cer- 
tificate which  M'Lintot  defired  them  to  tender  at  the  Navy-office, 
and  at  the  fame  time  he  advifed  them,  that  he  had  drawn  on  them 
as  above.  On  the  2d  of  Ocioher  1776,  Pierfon  fent  this  letter, 
with  the  certificate  inclofed,  and  alfo  the  bill  of  exchange,  to 
Dunlop  and  Co. ;  when  the  bill  was  demanded  again  the  next  day, 
the  defendants  delivered  it  up,  faying,  <<  it  would  not  be  accepted 
*•  till  the  navy  bill  was  paid  ;"  but  they  refufed  to  deliver  the 
navy  bill,  faying,  they  would  receive  the  money  themfelves.  It 
was  held,  that  this  was  a  conditional  acceptance,  which,  on  the 
receipt  of  the  money,  became  abfolute.  Nichol^  the  captain,  had 
a  lien  on  the  naval  ftores  for  his  freight  j  the  certificate  was  a  fe- 
curJty  for  that  freight ;  it  was  given  into  his  pofleflion  as  a  pledge 
for  the  money  till  the  bill  fhould  be  paid.  It  was  not  fent  to 
Dunlop  and  Co.  by  the  poft  in  the  ufual  courfe,  but  was  inclofed 
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to  Pierfon  as  his  fecurity.  He  was  therefore  not  bound  to  part 
with  it  till  the  bill  v/as  accepted.  Duiilop  and  Co.  by  detaining  it, 
and  faying  that  the  bill  would  not  be  accepted  till  the  navy  bill 
fhould  be  paid,  undertook,  on  that  event,  to  accept  and  pay  the 
bill  of  exchange. 

But  if  the  conditions,  on  which  the  agreement  to  accept  a  bill 
is  made,  be  not  complied  with,  that  agreement  will  be  dif- 
charged. 

As,  if  a  merchant  undertake  to  accept  bills  to  a  certain  amount,  Mafon  r. 
on  condition  that  a  cargo  of  an  equal  value  be  configned  to  him,  ^^^^ 
and  an  order  given  for  infurance  ;  if  the  cargo  coniigned  do  not     °"^  *  *^'* 
equal  the  value,  he  is  not  bound  to  accept. 

When  a  bill  is  drawn  for  the  account  of  a  third  perfon,  and  is  Beawes, 
accepted  according  to  its  tenor  for  his  account,  and  he  fails  with-  45^- 
out  making  provifion  for  its  payment,  the  acceptor  muft  difcharge 
the  bill,  and  can  have  no  redrefs  againft  the  drawer. 

But  if  the  drawee  do  not  choofe  to  accept  on  the  account  of  Id.  Hid, 
him  for  whofe  account  he  is  advifed  the  bill  is  drawn,  he  may  ac- 
cept for  the  account  and  honour  of  the  drawer. 

Or,  if  a  bill,  made  payable  to  order,  be  iudorfed  by  a  fubftantiai 
man  before  acceptance  be  demanded,  the  drawee,  if  he  have  any 
doubt  about  the  drawer,  or  of  him  on  whofe  account  it  is  drawn, 
may  accept  it  for  the  honour  of  the  indorfor  j  but  in  this  cafe  he  Id.  Hid, 
muft  firft  have  a  formal  proteft  made  for  non-acceptance,  and 
Ihould  fend  it  without  delay  to  the  indorfor  for  whofe  honour  he 
has  accepted  it. 

Such  acceptances  as  thefe  are  called  acceptances  fupra  proteft  j  Id.  458, 
and  have  this  effe£l  with  refpect  to  the  fecurity  of  the  acceptor, 
that  they  give  him  a  right  to  call  on  the  party  for  whofe  honour 
he  accepts ;  and  in  the  cafe  of  an  acceptance  for  the  honour  of 
the  indorfor,  on  him  and  all  the  parties  before  him  ;  whereas  a 
fimple  acceptance,  according  to  the  tenor  of  the  bill,  gives  him  a 
remedy  only  againft  the  drawer,  or  againft  him  on  whofe  account 
the  bill  is  drawn,  as  the  cafe  may  be. 

The  method  of  accepting  fupra  proteft  is  this ;  the  acceptor 
muft  perfonally  appear  with  witnefles  before  a  notary,  (whether 
the  fame  who  protelled  the  bill  or  not,  is  of  no  importance,)  and 
declare  that  he  accepts  fuch  protefted  bill  in  honour  of  the  drawer 
or  indorfor,  isfc.  and  that  he  will  fatisfy  the  fame  at  the  appointed 
time  ;  and  then  he  muft  fubfcribe  the  bill  thus,  "  Acceptedy«/»ro 
«'  proteft,  in  honour  of  T.  B."  Sec. 

But  this  acceptance ^//ra  proteft  may  be  fo  worded,  that  though  Id.  457, 
it  be  intended  for  the  honour  of  the  drawer,   yet  it  may  equally 
bind  the  indorfor,  and  in  fuch  a  cafe  it   muft  be  fent  to  the 
latter. 

.  If  the  perfon  on  whom  the  bill  is  drawn  refufe  to  accept  it.  Id.  iiid^ 
any  tlnrd  perfon  after  proteft  for  non-acceptance  may  accept y«j)ra 
proteft  for  the  honour  of  the  bill  or  of  the  drawer,  or  of  any  par- 
ticular indorfor  :  if  he  accept  for  the  honour  of  the  bill  or  of  the 
drawer,  he  is  bound  to  all  the  indorfees  as  well  as  to  the  holder : 
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if  in  honour  of  a  particular  indorfor,  then  to  all  fubfequent  itt- 
dorfecs. 
Beawes,  Any  one  accepting  a  h'lW  fi/pra  proteft,  though  without  the  or- 

457*  458-     ders  or  knowledge  of  the  pcrfon  for  whofe  honour  he  accepted  it, 
has  a  remedy  againfl:  that  perfon,  who  is  bound  to  fatisfy  him  as 
if  he  had  afbed  entirely  by  his   dire£lions,  for  his  commifiion, 
poflage,  and  other  charges. 
W.  457.  If  a  bill  be  protelled  for  non-acceptance,  and  after  it  lias  been 

accepted y///)r.7  proteft  by  a  third  perfon,  the  drawee,  on  receiving 
frefl'i  advice  and  orders,  determine  to  accept  and  pay  it,  the  ac- 
ccptov  fupra  proteft  may  permit  him,  though  the  holder  cannot  be 
obliged  to  free  him  from  his  acceptance;  and  if  the  two  acceptors 
agree,  the  drawee  muft  pay  the  other  his  commiffion,  charges,  ^f, 
as  it  was  by  his  acceptance  that  the  bill  was  prevented  from  being 
returned  protcfted. 
jy.  458.  If  the  acceptor  of  a  bill  for  the  honour  of  the  drawer  or  in- 

dorfor, receive  his  approbation  of  the  acceptance,  then  he  may 
fafely  pay  the  bill  without  any  proteft  for  non-payment.  But  if 
the  perfon,  for  whofe  honour  the  bill  was  accepted,  either  return 
no  anfvver  to  the  advice,  or  exprefs  a  difapprobation  of  the  ac- 
ceptance, then  the  acceptor  fttpra  proteft  muft  caufe  a  formal 
proteft  to  be  drawn  up  for  non-payment  againft  him  to  whom  the 
bill  was  directed,  and  on  his  continuing  to  refufe  payment,  muft 
pay  it  for  him. 
U.'ihid.  "When  a  bill  is  protefted  for  non-payment,  any  man  may  pay 

it  under  proteft,  for  the  drawer's  or  indorfor's  honour,  even  he 
who  made  or  he  who  fuitered  the  proteft ;  but  he  muft  previoufly 
declare  before  a  notary,  for  whofe  honour  he  difcharges  it ;  and. 
of  this  the  notary  muft  give  an  account  to  the  parties  concerned, 
either  jointly  with  the  proteft,  or  in  a  feparate  inftrument. 
Beawes,  He  who  difcharges  a  bill  protefted  for  non-payment,  in  honour 

♦59-  of  the  drawer,  has  his  remedy  againft  the  latter,  but  not  againft 

the  indorfors  ;  but  he  v/ho  difcharges  a  bill  protefted  for  non- 
payment, in  honour  of  an  indorfor,  has  his  remedy  not  only 
againft  that  indorfor,  but  againft  all  that  were  before  him,  in- 
cluding the  drawer ;  but  he  has  no  right  againft  fubfequent  in- 
dorfors. 
U.  458.  A  man,  after  having  given  a  fimple  acceptance  to  a  bill,  can- 

not fatisfy  It  under  proteft,  in  honour  of  an  indorfor,  becaufe  as 
acceptor,  he  has  already  bound  himfelf  to  that  indorfor;  but  a 
drawee,  not  having  yet  accepted  the  bill,  may  difcharge  It  for  the 
honour  of  the  indorfor  or  drawee,  as  if  he  were  a  third  perfon 
unconcerned. 
U.  ihii.  Yet  it  is  faid  that  the  pofleflbr  of  a  bill,  protefted  for  non- 

payment, is  not  bound  to  admit  of  its  difcharge  from  a  third 
perfon  under  proteft,  either  in  honour  of  the  drawee  or  of  any 
indorfor,  unlefs  he  declare  and  prove  that  the  honour  of  that  bill 
was  particularly  recommended  to  him  :  and  if  the  protefted  bill 
be  indorfed  by  the  poffeftor's  correfpondent,  and  were  remitted  by 
him,  then,  the  poffeflbr  ought  not  to  admit  of  any  payment  in  ho- 
nour 


nour  of  the  indorfements,  but  under  the  cxprefs  condition,  that 
the  payer  fhali  have  ;:o  redrefs  ag^iiaft  the  laid  correfpondent. 

4.  Of  the  Elxe£l  of  an  Acceptance. 

The  efFecl  of  the  acceptance  is  to  give  credit  to  the  bill,  and  IJ.  455. 
to  render  the  acceptor  liable  according  to  the  tenor  of  his  accept- 
ance ;  the  very  adl  of  accepting  implies  an  acknowledgment  that 
he  has  efFefts  of  the  drawer  in  his  hands. 

If  therefore  the  drawee  accept  a  bill  generally,  and  by  reafon  of  Symondsir. 
his  non-payment,  the  drawer  is  obliged  to  pay  it,  the  latter,  as  '^^'^|r"%^' 
drawer,  may  maintain  an  action  againft  him,  not  only  for  the  "     ^* 

principal  fum,  but,  in  cafe  of  a  proteft,  ior  damages,  intereft,  and 
cods. 

If  indeed  the  drawee  have  no  efFefts  of  the  drawer  in  his 
hands,  and  notwithftanding  accept  the  bill,  he  has  his  remedy,  if 
he  pay  it,  againft  the  drawer ;  but  with  regard  to  every  body  be- 
fides,  the  acceptor  is  confidered  as  the  original  debtor,  and  to  be 
entitled  to  have  recourfe  againft  him,  it  is  not  neceffary  for  the  Dougl.  249. 
holder  to  flievv  notice  given  to  him  of  non-payment  by  any  otlier 
perfon. 

When  a  bill  is  once  accepted  abfolutely,  it  cannot  in  any  cafe  Mar.  17; 
be  revoked,   and  the  acceptor  is  at  all  events  bound,  though  he  ^^^wes, 
hear  of  the  drawer's  having  failed  the  next  moment,  even  if  the        ' 
failure  was  before  the  acceptance. 

But  the  acceptor  may  be  dlfcharged  by  an  exprefs  declaration 
of  the  holder,  or  by  fomething  equivalent  to  fuch  declaration. 

B/iJck  held,  as  indorfee,  a  bill  drawn  by  one  Dallas,  and  ac-  Black  t. 
cepted  by  Peele.    Black  arrefled  Peele,  but  finding  that  no  confi-  ^^^'^'  '^"'* 
deration  had   been   given  for  the  acceptance,  his  attorney  took     *'"S'+9* 
fecurity  from  Dallas^  and  fent  word  to  Peele,  "  that  he  had  fettled 
*'  with  Dallas,  and  he  needed  not  to  trouble  himfelf  any  further.'* 
Dallas   afterwards  became   bankrupt,  and  then  Black   demanded 
payment  of  Peele.     The  caufe  was  tried  firll  before  Lord  Manf~ 
field,  and  afterwards  by  Chief  juftice  Z?^  Gr^-j,  who  both  held,  that 
the  acceptor  was  difcharged. 

In  another  cafe  a  book  of  the  plaintiff's  was  produced  In  which  Walpole  v. 
the  bill  was  entered,  and  over  againft  it  this  memorial,  **  Mr.  ^•"'^n'^' 
<'  Pullefief&  acceptance  annulle.^."     The  jury,  however,  gave  a  2.A.Q. 
verdidl  for  the  plaintifF;  but  the  court  of  Exchequer  granted  a 
new  trial,  on  the  ground  that  this  was  an  implied  difcharge ;  and 
on  the   fecond  trial  before  Chief  Baron  Skiimer,  one  Alexander^ 
who  had  indorfed  the  bill  to  the  plaintifF,  was  produced  as  a  wit- 
nefs  on  the  part  of  the  defendant,   and  fwore  that  Walpole  had 
pofitively  agreed  to  confider  Piilteneys  acceptance  as  at  an  end  ; 
on  which  the  jury  found  for  the  defendant.   Walpole  had  kept  the 
bill  from  1772  to  1775  without  calling  on  Pulteney. 

But  no  circumftances  of  indulgence  fhewn  to  the  acceptor  by 
the  holder,  nor  any  attempt  by  him  to  recover  of  the  drawer,  will 
amount  to  au  exprefs  declaration  of  difcharge. 

Dunjler 
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Dingwall  Dunfter  accepted  a  bill  merely  to  lend  his  credit,  and  to  ac- 

v^Duiifter,  commodate  JVheatey  the  drawer.  Fitzgerald,  the  payee,  indorfed 
oug-H/'  Jt  to  Diw^wn;//,  and  delivered  it  to  him  in  payment  for  jewels. 
After  it  became  due,  the  plaintiff,  undtrftanding  that  the  ac- 
ceptor never  had  any  confideration  for  it,  and  that  IVheate  was 
the  real  debtor,  wrote  to  one  Ready,  Wheate^%  attorney,  on  the  6th 
of  February,  and  on  the  4th  of  November  1775,  prefTing  him  for 
payment.  Duvfter,  on  the  x^^h  oi  February  1775,  WTOte  a  let- 
ter to  Dingwall,  thanking  him  in  llrong  terms  for  not  proceeding 
again  ft  him,  but  mentioning  in  the  fame  letter,  that  he  had  been 
informed  by  a  perfon  who  had  been  fent  from  him  to  Dingwall  on 
the  bufmefs,  that  JVheateh2.A  taken  up  the  bill,  and  given  another 
to  Dingwall's  fatisfadtion.  It  did  not  appear  that  Dirig-ruall  took 
any  notice  of  that  letter.  But  he  for  fome  time  received  intereft 
on  the  bill  from  Wheate,  and  alfo  the  principal  due  by  another 
bill,  made  at  the  fame  time,  and  drawn  and  accepted  by  the  fame 
parties,  and  under  like  circumltances.  The  plaintiff  fuffered  fe- 
veral  years  to  elapfe  without  calling  on  Dunjler,  or  treating  him 
as  his  debtor.  The  queftion  was.  Whether  the  plaintiff,  by  his 
conducSi:,  had  difcharged  the  acceptor  ?  and  the  court  unanimoufly 
held,  that  he  had  done  nothing  from  which  it  could  be  concluded 
he  meant  to  abandon  his  claim  againft  him.  He  had  done  right 
in  applying  to  Wheate  for  payment,  as  he  was  apprifed  that  he  was 
in  fa6l  the  debtor,  and  Dunjler  was  fo  far  fenfible  of  his  kindnefs, 
as  to  thank  him  for  his  indulgence  in  a  letter;  had  the  fuggeftion 
in  that  letter  been  true,  relative  to  the  plaintiff's  having  delivered 
up  the  bill  to  Wheate,  that  might  have  made  a  material  difference : 
but  the  plaintiff  having  returned  no  anfwer  to  the  letter,  and  the 
fa6l  not  having  been  attempted  to  be  proved  at  the  trial,  it  was 
probable  the  affertion  was  not  warranted.  This  cafe  had  no  re- 
femblance  to  the  two  preceding  cafes  wlych  had  been  cited  in  ar- 
gument. 

Neither  will  any  length  of  time  ftiort  of  the  ftatute  of  limita- 
tions, nor  the  receipt  of  part  of  the  money  from  the  drawer  or 
indorfor,  nor  a  promife  by  indorfement  on  the  bill  by  the  drawer 
to  pay  the  refidue,  difcharge  the  holder's  remedy  againft  the 
acceptor. 

Iliisv.  A  bill  was  drawn  by  one  brother  and  accepted  by  another. 

Gaimdo,       When  it  became  due,  the  payee  received  of  the  drawer  3  /.  1 5  J".  /\d. 

in  tiie  notes',  ^nd  at  the  fame  tinie  the  following  indorfement  was  made  on  the 
bill :  "Received  on  account  of  this  bill  3/.  15  j-.  46^.:"  "  Balance 
*'  remaining  due  26/.  /\s.  8^.  I  promife  to  pay  Mr.  Thomas  Ellis y 
*'  within  three  months  from  the  date  of  this."  Signed  by  James 
Galindo,  who  was  the  drawer.  The  balance  was  never  paid,  and 
at  the  diftance  of  three  years  an  action  was  brought  againft  the 
acceptor  ;  the  caufe  was  tried  before  Lord  Mansfield,  who  thought 
the  =!cceptor  was  difcharged,  and  nonfuited  the  plaintiff.  The 
ground  of  his  Lordfliip's  opinion  probably  was,  that  the  indorfe- 
inent  wa$  as  a  new  bill  accepted  by  the  plaintiff  in  payment  of 
the  old)  and  on  an  application  for  a  new  trial,  his  Lordftiip  faid, 
he  did  not  think  that  this  cafe  at  all  interfered  with  the  determin- 
ation 
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ation  iri  Dingwall  and  Dunjler.  The  plaintiff's  counfel  contended 
that  the  indorfement  was  made  to  prevent  an  imputation  of  ne- 
gle£l,  becaufe  delay  in  coming  againft  an  acceptor  may  difcharge 
a  drawer  or  indorfor.  The  court  all  feemed  to  think  that  this 
was  a  queftion  of  intention,  and  ought  therefore  to  have  been 
left  to  the  jury,  but  they  refufed  a  new  trial  on  account  of  the 
fmallnefs  of  the  fum. 

But,  when  the  holder  of  a  bill  receives  part  of  the  money  from  Bacon  v.. 
the  drawer,  he  cannot  recover  more  than  the  rcfidue  from  the  ac-  dearies, 
ceptor ;  and  where  the  drawer  pays  the  whole,  the  acceptor  is  Rep.  c!b. 
completely  difcharged.  88. 

By  the  law  of  Leghorn,  if  a  bill  had  been  accepted  and  the  Burrowes 
drawer  had  failed,  and  the  acceptor  had  not  fufficient  efFe(!i^s  of  ^*  h^^^°» 
the  drawer  in  his  hands  at  the  time  of  acceptance,  the  acceptance         '  ^^^* 
became  void.     This  happening  to  be  the  cafe  of  one  Burrowes,  he 
inftituted  a  fuit  z.t  Leghorti^to  difcharge  himfelfof  his  acceptance, 
which  was  accordingly  vacated  by-  a  fentence  in  the  court  there. 
He  afterwards  returned  to  England,  and  was  fued  here  on  his  ac- 
ceptance ;  on  which  he  filed  a  bill  in  Chancery  for  an  injunilion 
and  relief.     Lord  Chancellour  King  was  clearly  of  opinion,  that 
this  caufe  was  to  be  determined  according  to  the  laws  of  the  place 
where  the  bill  was  negotiated  ;  and  the  acceptance  having  been 
vacated  by  a  competent  jurifdiclion,  that  fentence  was  conclufive, 
and  bound  the  court  here. 

If  the  drawee  offer  a  conditional  acceptance,  and  the  holder, 
inftead  of  acquiefcing,  do  fomething  which  fliews  that  he  does 
not  admit  fuch  acceptance,  the  drawee  is  not  bound,  even  if 
the  event  afterwards  happen  on  which  the  acceptance  was  to 
depend. 

A  bill  payable  to  one  Lenox,  or  order,  forty  days  after  fight,  Sprojtv. 
was  drawn  on  the  defendant ;  Lenox  indorfed  it  to  the  plaintiff :  ^^^thews, 
Allen,  the  plaintiff's  clerk,  prefented  the  bill  to  the  defendant,  who  ^^^^  jo^. 
lived  in  London,  for  acceptance:  the  defendant  told  him  that  the 
drawer  had  configned  a  (hip  and  cargo  to  him  and  another  perfon 
at  Brt/iol,  but  as  he  could  not  then  tell  whether  the  fliip  would 
arrive  at  London  or  Brijlol,  he  could  not  accept  at  that  time  :  on 
which  Allen  faid  that  he  would  leave  the  bill  upon  this  condition, 
that  in  the  event  of  the  defendant's  not  accepting  it  as  from  the 
day  when  it  was  prefented,  he  fhould  be  at  liberty  to  note  it  for 
non-acceptance  as  from  that  time  :  to  this  the  defendant  alTented, 
and  the  bill  was  accordingly  lefc  at  his  houfe  till  a  future  day, 
when  Allen  called  again,  in  company  with  the  plaintiff,  to  know 
whether  the  defendant  would  accept  the  bill  or  not,  who,  on  being 
prelTcd  to  accept  it,  faid  that  the  bill  was  a  good  one,  and  would 
be  paid,  even  if  the  fhip  were  loft.  Allen  immediately  on  this 
carried  the  bill  to  a  notary  publick,  and  had  it  noted  for  non- 
acceptance  from  the  time  when  it  was  firft  left  with  the  defend- 
ant. The  fhip  afterwards  arrived  fafe  at  the  port  of  London,  and 
the  defendant  difpofed  of  the  cargo.  This  being  a  conditional 
acceptance,  the  condu<^  of  the  plaintiff  was  held  to  have  been  a 
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waiver  of  It,  and  to  have  precluded  him  from  holding  the  defend-* 
ant  to  his  engagement. 

Though  an  agreement  to  accept,  on  condition  of  a  certain  fund 
being  coiifigned  to  the  acceptor  for  the  difcharge  of  the  bill,  may 
amount  to  an  acceptance  on  the  performance  of  the  conditions, 
yet,  if  the  indorfce  take  the  fund  out  of  the  hands  of  the  drawee, 
he  difcharges  him  from  his  engagement. 
M»fonv.  Roivland  Htinty  in  Dominicay  agreed   with  a  houfe  there,  that 

Hunt,  Yvis  partner,  Thovias  Hunty  in  London^  fliould,  on  a  cargo  of  tobacco 

^ ougl.  1  4.  j^gjj^g  configned  to  him,  with  the  bills  of  lading,  and  an  order  for 
infurance,  accept  fuch  bills  as  that  houfc  (liould  draw  on  him,  at 
the  rate  of  80  /.  per  hhd.,  from  ninety  days  to  fix  months  fight : 
infurance  for  the  fum  of  3600/.  was   ordered  on  foity  hhds.  of 
tobacco,  which  Thomas  Hunt  procured  for  a  premium  of  303/. 
He  afterwards  received  a  letter,  advifing  him  of  fix  bills  of  ex- 
change being  drawn  on  him  for  3200  /.,  in  confequence-of  Ronv-* 
land  Hutifs  agreement,  payable  to  one  of  the  partners  of  the  houfe, 
on  account  of  forty  hhds.  of  tobacco,  and  indorfed  by  him  to  Ma- 
Jon.    The  bills  arrived,  and  were  prefented  for  acceptance.    Thomas 
Hunt  refufed  to  accept  them,  on  an  apprehenfion  that  the  tobacco 
was  not  worth  the  money  at  which  it  was  valued.     After  a  nego- 
tiation of  fome  days,  Majou  took  the  bill  of  lading  for  the  forty 
hhds.  and  the  policy  of  infurance  out  of  the  hands  of  Thomas 
Hunt.     The  tobacco  afterwards  arriving,   was  received  and  fold 
by  the  plaintiff  i!'/^//,   and  produced  only  1400 /.     The  cccalion 
of  this  difference  between  the  i-eal  produce  and  the  valued  price 
did  not  appear.     Under  the  direction  of  Lord  Mansfield^  a  verdift 
was  given  for  the  defendant ;  and   on  an  application  for  a  new 
trial,  his  Lordfhip  expreffed  himfelf  thus ; — An  agreement  to  ac- 
cept,  may  in   many  inflances  amount  to  an  acceptance:  but  an 
agreement  is  (till  but  an  agreement,  and  if  it  be  conditional,  and 
a  third  perfon,   knowing  of  the  conditions  annexed  to  the  agree- 
ment, take  the  bill,  he  takes  it  fubje6l  to  fuch  agreement.     Here 
thei'e  were  many  things  fpecified  as  the  conditions  of  the  accept- 
ance— the  number  of  hhds.  to  be  delivered — of  a  certain  value 
rated  by  the  hhd. — the  infurance — the  bills  of  lading — the  con- 
fignment.     On  the  face  of  the  agreement,  I  thought  ^t  the  trial, 
and  ftill  incline  to  think,  that  the  meaning  of  the  partks  was,  that 
tobacco  (hould  be  configned  which  fliould  be  worth  80  /.  per  hhd. :. 
this  fell  immenfcly  fkort  of  that  fum.     It  is  plain  the  Hunts  ncYcr 
meant  to  be  in  advance,  and  I  think  fo  great  a  difference  in  the 
value  fuch  a  fraud  as  to  entitle  the  defaidants  to  relief  againfl:  the 
agreement.     But  as  to  this  the  reft  of  the  court  have  doubted, 
chiefly  becaufe  there  is  no  evidence  to  (hew  how  the  decreafe  in 
the  value  arofe  ;  whether  from  the  inferiority  of  the  quality,  or  the 
fiuduation  in  the  market.     But  the  reft  of  the  court  are  extremely 
clear  that  the  fubfequent  conduft  of  the  plaintiff  makes  an  end  of 
the  whole,  and  I  think  the  reafons  are  unanfwerable.     As  to  that 
part  of  the  cafe,  it  ftands  thus  ;  the  Hiwts  fay,  *'  We  are  not 
"  bound  ;  this  is  an  impofition  :— tlie  tobacco  is  of  inferior  value. 
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"  The  letter  reprefents  it  as  worth  80/.,  the  infurance  makes  it 
•*  90  /.  per  hhd.,  and  it  turns  out  not  to  be  worth  40  A"  U  Mafon 
had  meant  to  fay,  "  You  are  liable,  and  (hall  pay  the  bills,'*  what 
would  his  condutl  have  been  ?  — He  would  have  left  the  policy  of 
infurance  and  the  bills  of  lading  in  their  hands,  and  fued  them 
Upon  the  acceptance.  The  temptation  to  accept  was  the  com- 
niiflion  on  the  confignment,  and  they  were  to  have  the  fecurity  of 
the  goods  and  the  infurance.  But  the  plaintitFundoesall  this,  and 
fays,  "  Then  I  will  take  all  from  you,  fecurity,  commifFion,"  cs*r. 
This  was  faying,  "  I  will  ftand  in  your  place,  but  not  fo  as  to  be 
*'  anfwerable  for  more  than  the  produce  of  the  tobacco."  It  is 
impoffible  the  defendants  could  mean  to  accept,  without  any  be- 
nefit or  fecurity.  We  are  all  clear,  that  this  made  an  end  of 
the  agreement. 

Though  the  receipt  of  part  from  the  drawer  or  indorfor  be  no  t  Ld.Raym. 
difcharge  to  the  acceptor  for  more  than  the  part  received,  yet  the  744-   KeU 
receipt  of  part  from  the  acceptor  of  a  bill,  or  the  maker  of  a  note,  binfon^aStr. 
is  a  difcharge  to  the  drawer  and  indorfors  in  the  one  cafe,  and  to  74.-.  cited 
the  Indorfors  in  the  other,  unlefs  due  notice  be  given  of  the  non-  *  Wilf.  48. 
payment  of  the  refidue  ;  for  the  receipt  of  part  from  the  maker  or 
acceptor  without  notice,  is  conftrued  to  be  a  giving  of  credit  for 
the  remainder,  and  the  undertaking  of  the  preceding  parties  is 
only  conditional,  to  pay  in  default  of  the  original  debtor,  on  due 
notice  given  :  but  where  due  notice  is  given  that  the  bill  is  not  Bull.  N.  P. 
duly  paid,  the  receipt  of  part  of  the  money  from  an  acceptor  or  Vl"  f^^^ , 
maker  will  not  difcharge  the  drawer  or  indorfors  ;  for  it  is  for  Kenyon/' 
their  advantage  that  as  much  fhould  be  received  from  others  as  c  b.  Hii, 
may  be.  5  Geo.  3. 

The  receipt  of  part  from  an  indorfor,  is  no  difcharge  of  the  rjaV  John- 
drawer  or  preceding  indorfor,  for  more  than  the  part  received.       '^'^  "'\  ^^^' 

^  yon,2Wi!f,a,62. 

One  ScraiJIm  drew  a  note,  by  which  he  promifed  to  pay  to  one  Huii  v. 
Pitfield^  or  order,  the   fum  of  200/.,  and   indorfed  it   to  Hull,  ^'^m/' g 
//////brought  an  a£lion  againft  S-rrai/Ion^  in  which  he  held  him  to        *  '^  * 
fpecial  bail ;  Hull  recovered  interlocutory  judgment  againfl:  Scrajf- 
tofi,  on  which  his  bail  paid  the  debt  and  cults,  amounting  to  220/.  15X. 
Hull  excepted  an  inftrument  between  himfelf  on  the  one  part,  and 
the  bail  on  the  other,  reciting  the  note,  and  that  he  had  recovered  in- 
terlocutory judgment  on  it  againft  Scrai/lon  :  that  the  bail  had  pur- 
chafed  the  note,  and  paid  the  debt  and  cofts,  in  confideration  of 
which  Hull  affigncd  over  to  them  the  note  and  the  interlocutory 
judgment,  with  a  power  of  attorney  to  make  ufe  of  Hull's  name  to 
fue  the  indorfor,  and  covenanted  in  the  common  manner,  not  to  do  . 

any  a£l  to  hinder  the  bail  from  recovering  the  money  on  the  note. 
An  action  was  afterwards  brought  in  Hull's  name  againft  Pitfield 
the  indorfor,  on  which  thefe  circumftances  were  ftated,  and  the 
court  held  the  indorfor  was  difcharged  by  the  payment  by  the 
bail  in  the  former  action,  as  much  as  if  the  drawer  had  paid  the 
money  himfelf.] 

3  A  a  7-  Of 
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J.  OithcVtot^d:  \AncI  herei/iy 

1,  Of  the  Neailfiiy  and  Validity  of  the  Pt'oteji. 

[A  protefl:  is    made    for    non-acceptance,    non-payment,  and 

alfo  for  better  fecurity.     This  laft  is  ufual,  when  a  merchant, 

who  has  accepted  a  bill,  happens  to  become  infolvent,  or  is  pub- 

'  licUy  reported  to  have  failed  in  his  credit,  or  abfents  himfelf  from 

change  before  the  bill  he  has  accepted  has  become  due,  or  when 

Mar.  27.       the  holder  has  any  reafon  to  fuppofe  it  will  not  be  paid  ;  in  fuch 

I  La.Raym.  caf^s  he  may  caufe  a  notary  to  demand  better  fecurity,  and  on  that 

'*^*  being  refufed,  make  protefl:  for  want  of  it ;  which  proteft  muft,  as 

in  other  cafes,  be  fent  away  by  the  next  poll,  that  the  remitter  or 

drawer  may  take  the  proper  means  to  procure  better  fecurity. 

Leftiey  v.  In  making  a  protelt  there   are  three   things  to  be  done ;  the 

Wills,  noting,  demanding,  and  drawing  up  the  protell :  but  the  noting 

^^g  "|"„        is  unknown  in  the  law,  as  diftinguifhed  from  the  proteft;  it  is 

The  noting    merely  a  preliminary  ftep,  and  has  grown  into  practice  only  in 

modern  times.     The  party  making  the  demand  muft  have  autho- 


1-.  a  mm  ale 


^cer  upon^  ^itv  to  receive  the  money,  and  in  cafe  that  be  refufed,  the  drawing 
the  bill  up  of  the  protell  is  mere  matter  of  form,  the  demand  being  the 
jMcif,  in       material  part. I 

coiiKquence  *  ■* 

of  the  drawee's  refiifing  to  accept  or  piy,  as  the  cafe  may  be,  confi;Fing  of  hi-,  (the  'officer's)  initials,  the 
month,  the  day,  and  the  year,  with  bii  charge;  for  minuting.  The  proteA  irfelf  is  a  folemn  declara- 
tion afterwards  drawn  up  by  the  officer,  that  the  bill  hai  beci  prefenred  for  acceptance  or  payment, 
which  v\as  rcfufcil,  and  that  the  holder  intends  to  recover  all  damages,  v;hich  he,  cr  the  deliverer  of  the 
n^oney  Co  the  drawer,  may  furtaln  on  accour»C  of  the  non-iccep|^ince. 

Molloy,  A  protell  does  not  raife  any  debt,  but  only  ferves  to  give  formal 

^"9-     ^       notice,  that  the  bill  is  not  accepted,  or  accepted,  and  not  paid  ; 

f^aik.  III.*    find  this  by  the  common  lav/  was,  and  is  ilill   neccflary  011  every 

p'-  '7-  foreign  bill,  before  the  drawer  can  be  charged  i  Uut  it  was  not  re- 

j^u.Raym.  q^ir^j  q^  ^ny  inland  bill,  before  the  ftatute  of  9  cjf  \clV.  3.  c.  17.; 

'  nor  does  the  want  of  it   fince  that  ftatute  destroy  the  remedy, 

•  which  the  party  had  before  againll  the  drawer,  but  only  deprives 

him  of  interelt  and  cofts  againft  the  drawer,  unlefs  there  be  notice 

by  protefl:,  as  that  ftatute  prefcribes. 

Molloy,  He,  to  whom  the  bill  is  payable,  muft  regularly  refort  to  the 

^^^Aii-  •      drawee,  and  defire  him  to  accept  the  bill,  before  there  can  be  a 

in  piead^mg  °  proteft  ;  but  if  he  be  dead,  or  cannot  be  (a)  found,  thefe  are  good 

that  the        caufes   for   proteft ing   the  bill.     Alfo,    if  after   acceptance  the 

''h"^'  th"      fli^awee  die,  there  is  to  be  a  demand  of  his  executors  or  admini- 

biii  wis         ftrators,   and  in  default  of  payment,  a  proteft ;  and  in   cafe  the 

drawn,  mn     nioncy  bccome  due  before  an  executor  or  adminiftrator  can  be 

'{"'fi'f^cicnt'  appointed,  yet  this  delay  is  fufiicient  caufe  to  proteft  the  bill. 

to  entitle  the  party  to  a  proteft,  without  (hewing  th.ac  inquiry  was  made  after  him  ;  for  this  /hall  be 
intended,  being  according  to  the  cuftom  of  merchants,  and  is  therefore  the  ufual  form  of  pleading  in 
thofe  calcs.     Carth.  510. 

Molloy,  But  if  he,  to  whom  the  money  is  to  be  paid,  dies,  there  can  be 

*^^'  ,  no  proteft  before  probate  of  his  will  or  adminiftration  granted  ;  for 

none  but  his  executors  or  adminiftrators  can  give  a  legal  difcharge 

or  acquittance  for  the  money,  ar.d  coafequently  none  others  can 

fue  for  or  demand  th».'  funic;  and  though  fecurity  be  offered  to 

indemnify 
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indemnify  the  drawee  agaiiiH  the  executors  or  adminiftrators,  yet 
is  he  not  obliged  to  accept  thereof,  being  a  matter  left  entirely  to 
his  own  difcretion,  to  judge  and  determine  on  the  fufficiency  of 
fuch  fecurity ;  and  in  this  cafe  it  is  faid,  that  if  a  publick  notary 
protell  the  bill,  ati  acflion  on  the  cafe  lies  againfthim. 

[Where  the  drawee  cannot  be  found  at  tlie  place  mentioned  in  Mai.  165. 
the  bill,  or  has  abfconded,  proteft  is  to  be  made  for  non-accept- 
ance in  the  fame  manner  as  if  acceptance  had  been  refufed  on  pre- 
fentment. 

So  alfo,  if  tlie  drawee  offer  an  acceptance  differing  from  the  Mar.  17, 
the  tenor  of  the  bill,  and  the  holder  be  inclined  to  admit  it  with-  '^• 
out  giving  up  his  claim  on  the  other  parties,  he  mud  proteft  it  for 
that  caufe  ;  as,  if  the  drawee  offer  an  acceptance  for  part,  the  holder 
may  permit  him  to  accept  in  that  way  ;  but  then  he  mull  caufc 
it  to  be  protefted  for  non-acceptance  of  the  whole,  and  fend  the 
protcrt  to  his  correfpondent,  that  he  may  endeavour  to  procure 
fecurity  for  the  remaining  fum.  When  the  bill  becomes  due,  the 
holder  mull  prefent  it  for  payment,  and  may  receive  the  firm  for 
which  it  was  accepted,  arid  write  a  receipt  for  fo  much  on  the 
bill ;  but  he  mud  protell  it  for  non-payment  of  the  reft,  and  fend 
back  the  proteft  with  the  bill.] 

If  a  bill  be  left  with  a  merchant  to  accept,  which  is  (^7)  loft  or  Moiloy,2?i, 
miflaid,  he  to  whom  it  is  payable  is  to  requell  the  merchant  to  (^)  ^.'^""^ 
give  him  a  note  for  the  payment,  according  to  the  rime  limited  in  cafuaiiy 
the  bill ;  otherwife  there  muft  be  two  protefts,  the  one  for  non-  loft,  and  no 
acceptance,  and  the  other  for  non-payment  ;  and  thoueh  fuch  note   "^^^  one  can - 

,  f  T      1  1  1  r  •,        1  n    1  be  had,  and  , 

be  given,  yet,  ir  the  merchant  happens  to  tail,  there  muft  be  a  the  party  oa 
proteft  for  the  non-payment,  in  order  to  charge  the  drawer.  whom  it  is  :, 

drawn  (Joes 
not  infift  on  having  the  origiiiAl  bill,  but  refufes  paymenl  for  another  reafon,  a  protelt  made  on  a  copy  ii 
lutricient.     Snow,  i  64. 

The  protell  is  ufually  made  by  fome  publick  notary,-  and  fuch  Molloy, 
proteft  \s  primd  fade  good  evidence  that  the  bill  was  not  accepted,   ^^?- 
or,  if  accepted,  that  it  was  not  paid,  and  fuificient  to  put  the  proof  p,.  j,     "*  . 
on  the  other  fide. 

And  as,  by  the  cuftom  of  merchants,  publick  notaries  ufually  Comb.  153.: 
proteft  bills,  it  hath  been  held,  that  \)\c-d.iX\\\^  protejla'uit  ftu  protej- 
tiir'i  caiifavit  is  fufRcient ;  and  that  the  party  may  ^iczd  protejlaviij 
and  give  in  evidence  that  the  publick  notary  did  it. 

[The  demand  of  payment  of  z  foreign  bill  muft  be  made  by  the  Left^ey  v. 
notary  publick  himfelf,  and  not  by  his  clerk  ;  and  even  in  the  cafe  '^i'^'^' 
of  an  inland  bill,  it  is  doubtful,  whether  the  demand,  as  the  foun-  y.ep"j-o. 
dation  of  the  proteft  made  in  confequence  of  the  ftatute  of  JV.  3. 
above  mentioned,  can  be  made  by  the  notary's  clerk,  or  by  any 
©ther  perfon,  than  tiie  notaiy  himfelf.] 

2.  At  ivhat  Time  to  be  made ;  and  therein  cf  giving  Notice  to  the 
Drawer^  of  the  Drawee's  Refiifaly  fo  as  to  entitle  the  Party  to 
Principal y  Inter efiy  and  Cojls.  '      -r- 

A  proteft  on  a  foreign  bill  of  cxcliange  is  abfdlutely  neceffary  Molloy,  lib. 
to  entitle  the  party  to  rrcover  againll  the  drawer,  not  only  intereft  ^'  "^  ^^' 

3  A   3  and  ^  '^'  *^' 
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«nd  51.        and  cofts,  but  likewife  the  principal  fum  ;  and  for  this  purpofe  the 

Vent.  45.      IjJii  ^luft  be  prcfented  in  a  reafonable  time  j  and  in  cafe  of  refufal 

of  acceptance,  or  in  cafe  the  drawee  cannot  be  found,  it  muft  be 

protefted  in  reafonable  time,  and  notice  of  fuch  proteft,   as  alfo 

notice  of  a  proteft  after  acceptance  and  non-payment  given  to  the 

drawer  in  a  reafonable  time ;  for  though  the  drawer  is  bound  to 

the  party  to  whom  the  bill  is  payable,  till    payment  be  adlually 

made,  yet  it  is  with  this  condition  and  provifo,  fays  Molloy^  that 

(a)  It  is       proteft  be  ma.de  in  due  time,  and  a  lawful  and  ingenuous  diligence 

ftid,  thit  wj    yfgj  £qj.  obtaining  payment  of  the  money.     And  the  leafon  hereof 

a  bill  be  not   is,  that  the  drawer  miight  have  had  effecls,  or  other  means  of  his, 

prefented  in   upon  whom  he  drew,  to  reimburfe  himfelf  the  bill,  which  fince, 

two  months,  £qj.  .^^^j^j  Qf  timely  notice,  he  hath  remitted  or  loft,  it  were  un- 

tile  drawer  j  '  ■* 

is  not  an-  reafonable  he  fhould  fufFer  through  the  holder's  negle£l.  But  as 
fwenble,       to  thc  exa(Sl  time  herein,  the  law  hath  not  determined  it,  but  the 

1"  d  i  f°'  ^"^"^^  '^  ^°  ^^  ^^^^  ^°  ^  j"'^/'  '^^°  '^^^  ^°  govern  themfelves  accord- 
many  ports,  ing  to  the  cuftoms  of  merchants  in  thefe  cafes,  and  the  ufages  of 
Show.  165.   particular  {a)  countries. 

6  Mod.  80,  As  to  inland  bills,  though  a  proteft  was  not  necelTary  by  the 
Si.  Saik.  common  law,  in  order  to  fue  the  drawer,  and  is  only  now  necef- 
sLd.Rayni.  fary  by  the  ftatute  9  {5"  loW.  3.  c.  17.  and  3  is"  4  Ann.  c.  9.  ut 
99*.  y^/^«j  to  entitle  the  party  to  intereft  and  cofts  s  yet  convenient 

CaTh '  ^^*'  "'^^^'^^  m\x?i  be  given  by  the  party,  to  whom  the  bill  is  payable,  to 
Show.  318.  the  drawer,  of  the  drawee's  refufal  of  payment,  and  if  any  damage 
{[b)  The  accrue  to  the  drawer  for  want  of  fuch  notice,  it  muft  be  borne  by 
praaice        ^^^  perfon  to  whom  the  bill  is  payable.     But  this  muft  alfo  be  left 

certainly  was  *  ,  ,,\        i  ,  '^.  '      .         .  ,.  , 

foraeriy,  to  3  jury  (^J,  who  aic  to  determme  herem,  accordmg  to  the  cir- 
ai  here         cumftances  and  the  cuftom  of  merchants. 

fiated,  to 

leave  the  reaforableng,fs  of  the  time  in  which  payment  was  to  be  demanded  to  thejury.  But  as  this  was 
productive  of  tndlefs  uncertainty,  it  is  now  confidered  as  a  queftion  of  law  arifing  out  of  the  faft, 
Mttcaife  V  Hall,  B.  R.  Trin.  22  Geo.  3.  Bull.  N.  F.  275.  Appleton  v.  Sweetapple,  B.  R.  Mich. 
»■?  Ceo  3.  Bayle.v  on  Biils,  73.  Tindal  v.  Browne,  I  Term  Rep.  167.  The  period;  of  time  within 
which  bi  Is  are  to  be  prefented,  are,  however,  ftill  unfixed.  The  only  rule  that  can  be  applied  is,  that 
due  diligence  muft  be  ufed.  Due  diligence  is  the  only  thing  to  be  looked  at,  whether  the  bill  be  foreign 
or  an  inland  one,  whether  it  be  payable  at  fight,  or  fo  many  days  after,  or  in  any  other  manner.] 

Saik.  J27.        A.  drew  a  bill  on  B.,  payable  in  three  days,  B.  broke  ;  the  per- 

Allien  V        ^''"*  ^°  whom  the  bill  was  payable,  kept  it  by  him  four  years,  and 

Docicwra.at  then  brought  ajfumpjit  againft  the  drawer;   ^perTrcby^Qh.]. 

Cuiidhai.     When  one  draws  a  bill  of  exchange,  he   fubjefts  himfelf  to  the 

payment,  if  the  perfon  on  whom  it  was  drawn  refufes  either  to 

accept  or  pay ;  yet  that  is  with  this  limitation,  that  if  the  bill  be 

not  paid  in  convenient  time,  the  perfon  to  whom  it  is  payable  (hall 

give  the  drawer  notice  thereof ;  for  otherwife  the  law  will  imply 

the  bill  paid,  becaufe  there  is  a  truft  between  the  parties ;  and  it 

would  be  prejudicial  to  commerce,  if  a  bill  might  rife  up  to  charge 

the  drawer  at  any  diftance  of  time,  when  in  the  mean  time  all 

reckonings  and  accounts  are  adjufted  between  the  drawer  and  thc 

drawee. 

Kyd  on  [Where  the  payment  of  a  bill  Is  limited  at  a  certain  time  after 

Ei.il,  1T7.     fjghf^  it  jg  evident  that  the  holder  muft  prefent  it  for  acceptance, 

otherwife  the  tjme  of  payment  would  never  come ;  it  does  not 

appear. 
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appear,  however,  that  any  precife  time,  within  which  this  prefent- 
ment  muft  be  made,  has  in  any  cafe  been  afcertained :  but  it  mud 
be  done  as  foon  as,  under  all  the  circumftances  of  the  cafe,  it  con- 
veniently can  be. 

Whether  rhe  holder  of  a  bill  payable  at  a  certain  time  after  the  Mar.  i». 
date,  be  bound  to  prefent  it  for  acceptance  immediately,  or,  whe- 
ther he  may  wait  till  it  become  due,  and  then  prefent  it  for  pay- 
ment, is  a  queftion  which  feems  never  to  have  had  a  dire£l  judicial  f^iJt  5  Burr, 
determination  :  in  pra£lice  however  it  frequently  happens  that  a  *^7i- 
bill  is  negotiated   and   transferred  through  many  hands  without  Rtpy^ii, 
acceptance,  and  not  prefented  to  the  drawee  till  the  time  of  pay- 
ment, and  no  objection  ever  made  on  that  account. 

Where  indeed  a  bill  is  remitted  to  a  factor  or  agent,  to  procure  Mar.  12, 
acceptance,  for  the  benefit  of  liis  principal,  it  is  the  duty  of  the   '3'  Beawej, 
fztior  to  ufe  all  diligence  to  have  it  accepted,  and  to  give  advice  '*^''* 
to  his  principal  of  the  event,  that  he  may  take  the  proper  fteps  in 
cafe  of  non-acceptance ;  and  the  faQor  may  be  liable   to  make 
good  any  lofs  to  his  principal   arifing  from  his  negligence :  but 
this  does  not  affedl  the  bill  itfelf,  nor  the  right  of  the  principal 
on  it. 

If,  however,  the  holder  in  fa£l  prefent  the  bill  for  acceptance,  Biefardani 
^nd  that  be  refufed,  he  is  bound  to  give  regular  notice  to  all  the  ^o^' 
preceding  parties  to  whom  he  intends  to  refort  for  non-payment ;  2670.  * 
to  the  drawer,  that  he  may  know  how  to  regulate  his  conduifl  with  Goodali  t. 
refpect  to  the  drawee,  and  make  other  provlfion  for  the  payment     ^'J' 
of  the  bill ',  and  to  the  indorfors,  that  they  may  feverally  have  their  Rep.  71a. 
remedy  in  time  againft  the  parties  on  whom  they  have  a  right  to 
call :  and  if,  on  account  of  his  delay,  any  lofs  accrue  by  the 
failure  of  any  of  the  preceding  parties,  /^e  muft  bear  the  lofs. 

Thus,  if  in  the  mean  time  the  drawer  fail,  the  holder  cannot  Blefard  », 
call  on  the  payee  indorfor,  becaufe  Ae  can  have  no  remedy  againft  ^'^* 
the  drawer.  1670.  * 

So,  alfo,  if  the  drawee  fail,  the  holder  cannot  recover  againft  Goodali  v. 
either  the  drawer  or  indorfor,  becaufe,  if  he  could,   a  lofs   muft  ^°jl^' 
fall  on  one  of  them,  as  the  drawer  can  have  no  remedy  againft  the  Rep.  71a. 
drawee. 

Nor  will  it  make  any  difference,  though  the  indorfor,  from  an  5  Burr, 
ignorance  of  the  law,  thinking  him.felf  bound  to  make  good  the  *^70' 
money,  promife  afterwards  to  take  up  the  bill  at  fome  future 
time. 

Much  lefs  can  the  indorfor  be  bound  by  a  propofal  to  difcharge  1  Term 
the  bill  by  inftalments,  made  after  the  return  ot  the  bill  for  non-  ^^P*  7^-' 
payment,  under  an  ignorance  of  acceptance  being  refufed  ',  more 
cfpecially,  if  that  propofal  be  rejected  by  the  indorfee. 

If  an  acceptance  varying  from  the  tenor  of  the  bill  be  offered  by  Mar.  17. 
the  drawee,  the  holder  acquiefcing  muft  fend  the  fame  notice  to 
the  preceding  parties,  as  if  acceptance  were  refufed,  otherwife  he 
cannot  have  recourfe  to  them ;   for  to  admit  of  fuch  acceptance 
without  notice  is  to  give  credit  to  the  acceptor. 

It  feems  eftabliftied,  that  the  next  day  after  a  banker's  draft  is  Metcaif 
given,  is  the  Hated  time  allowed  by  law  for  demanding  payment,  g  "''";j.^ 
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in  order  to  exonerate  the  holder  from  the  confequences  of  the 
drawer's  infolvency. 

Although  no  precife  rule  can  be  laid  down  as  to  the  time  when 
bills  payable  at  fight,  or  fo  many  days  after,  are  to  be  prefented 
for  payment,  yet  it  is  certain,  that  if  the  holder  do  not  prefent 
them,  he  ought  to  put  them  in  circulation.  If  he  keep  them  by 
him,  and  do  neither,  he  is  guilty  of  laches  and  cannot  recover 
on  them. 

We  have  feen  above,  that  it  is  the  duty  of  the  holder  of  a  bill, 
whether  accepted  or  not,  to  prefent  it  for  payment  within  a  limited 
time  j  for  otherwife  the  law  will  imply  that  payment  has  been 
had,  and  it  would  be  prejudicial  to  commerce  if  a  bill  might  rife 
up  to  charge  the  drawer  at  any  dillance  of  time,  when  all  accounts 
might  be  adjufted  between  laim  and  tlie  drawee. 

The  fame  diligence,  and  the  fame  attention  to  the  ufual  rules  of 
negotiation  is  required  from  the  party  who  takes  a  bill  by  way  of 
fecurity  for  an  antecedent  debt,  as  from  one  who  ixceives  it  in  the 
common  courfe  of  bufinefs,  or  in  folutum  of  a  debt.  A  contrary 
Opinion  appears  to  have  prevailed  in  Scot/and,  and  was  fan£lioned  by 
the  decifions  of  the  courts  of  that  country.  Thus,  a  bill  drawn  by 
^.  upon  and  accepted  by  B.,  payable  twelve  months  after  date,  was 
given  to  C,  by  way  of  fecurity  for  the  payment  of  a  bill  which  had 
been  indorfed  by  A.  to  C,  and  had  been  difhonoured.  In  the  re- 
ceipt which  C.  gave  for  the  bill  fo  given  in  fecurity,  it  was  declared, 
that  it  was  in  no  refpedi  to  exonerate  the  acceptors  of  the  original 
bill,  or  any  of  the  parties  thereby  bound,  till  aclual  payment  of  the 
bill  given  in  fecUrity  was  made.  Almoft  three  years  elapfed  with- 
out C.'s  taking  any  one  itep  to  obtain  payment  of  this  laft  bill. 
About  that  time  the  acceptors  failed,  upon  which  C.  demanded 
payment  of  the  original  bill  from  the  parties  whofe  names  ap- 
peared upon  it,  and  on  their  refufal,  he  inftituted  a  fuit  againft 
them  in  the  court  of  feffion,  and  obtained  two  interlocutors  in  his 
favour.  Upon  appeal  to  the  Lords  of  this  country,  thefe  interlo- 
cutors were  reverfed,  and  the  defenders  were  alToilzied. 

The  time  of  payment  of  a  bill  is  the  laft  of  the  three  days  of 
grace,  and  on  that  day  the  money  muft  be  demanded  ;  and  if  thp 
laft  day  be  Sunday  or  a  great  holiday,  the  demand  muft  be  made 
on  the  fccond. 

Vide  Beawes,  461. 

And  the  holder  is  not  bound  to  wait  till  the  laft  moment  of  the 
laft  day  of  grace,  for  the  undertaking  of  the  acceptor  is,  to  pay 
the  bill  on  demand  on  any  part  of  the  laft  day  of  grace. 

The  three  days  of  grace  are  allowable  on  promiflbry  notes,  as 
well  as  upon  bills  of  exchange. 

A  prefentment  either  for  payment  or  acceptance  muft  be  made 
at  feafonable  hours :  and  feafonable  hours  are  the  common  hours 
of  bufinefs  in  the  place  where  the  party  lives  to  whom  the  pre- 
fentment is  to  be  made. 

It  is  not  enough  to  fay  in  the  notice,  that  the  drawee  or  maker 
refufes,  is  infolvent,  or  has  abfcOnded  ;  but  it  muft  be  added,  that 
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the  holder  does  not  intend  to  give  him  credit.     The  purpofe  of  Daggiidi  r, 
giving  notice  is  not  merely  that  the  indorfor  ihould  i:     -w  that  Weatherby, 
default  has  been  made,  for  he  is  chargeable  only  in  a  fecondary  ^^y,'   ^  s  „, 
degree  ;  but  to  render  him  liable,  it  mull  be  (hewn  that  the  holder  notes, -z/zW? 
looked  to  him  for  payment,  and  gave  him  notice   that  he  did  fo.  ^  ^^J;  5+^- 
A  cafe  might  eaiily  be  imagined,  where  the  indorfor  might  have  lindaiv, 
notice  from  the  holder,  and  yet  would  not  be  liable;  as,  if  that  Brown, 
notice  contained  circumllances  which  {hewed  that  the  indorfee  „    ""^^ 
had  given  time  and  credit  to  the  acceptor  or  maker. 

It  is  therefore  neceflary  that  notice  (hould  come  from  the  in* 
dorfee  himfelf :  it  is  not  fuflScient  that  the  indorfor  fhould  be  in- 
informed  by  fome  third  perfon,  as  by  the  drawee  or  maker,  that 
he  does  not  choofe  to  accept,  or  cannot  pay. 

With  refpeft  to  acceptance,   it  is  ufual  to  leave  a  bill  for  that  Mar.  16. 
purpofe  with  the  drawee  till  the  next  day,  and  that  is  not  con- 
fidered  as  giving  him  time  ;  it  being  underftood  to  be  the  ufua! 
practice  :  but  if,  on  being  called  on  the  next  day,  he  delay  or  re- 
fufe  to  accept  according  to  the  tenor  of  the  bill,  the  rule  now 
eftablifhed,  where  the  parties,  to  whom  notice  is  to  be  given,  re-  i  Term 
fide  at  a  different  place  from  the  holder  and  drawee,  is,  that  notice  ^*P*  *^5* ' 
muft  be  fent  by  the  next  pod.     Under  the  fame  circumftances, 
the  fame  rule  obtains  in  the  cafe  of  non-payment.  .  •• 

So,  alfo,  in  cafe  the  drawee  or  maker  has  abfconded,  or  cannot 
be  found,  notice  of  thefe  circumftances,  either  in  cafe  of  non- 
acceptance  or  non-payment,  muft  be  fent  by  the  firft  poft. 

The  reafon  why  the  law  requires  notice  is,  that  it  is  prefumed  i  Term 
that  the  bill  is  drawn  on  account  of  the  drawee's  having  effects  of  ^'P-4i°' 
the  drawer  in  his  hands  ;  and  that  if  the  latter  has  notice  that  the 
bill  is  not  accepted,  or  not  paid,  he  may  withdraw  them  immedi- 
ately. But  if  the  drawer  have  no  effects  in  the  other's  hands, 
then  he  cannot  be  injured  for  want  of  notice,  and  if  it.  be  proved 
on  the  part  of  the  plaintiff,  that,  from  the  time  the  bill  was  drawn, 
till  the  time  it  became  due,  the  drawee  never  had  any  effects  of 
the  drawer  in  his  hands,  notice  to  the  latter  is  not  neceffary  in 
order  to  charge  him,  for  he  muft  know  whether  he  had  effefts  in 
the  hands  of  the  drawee  or  not :  and  if  he  had  none,  he  had  no 
right  to  draw  upon  him,  and  to  expect  payment  from  him  ;  nor 
can  he  be  injured  by  the  non-payment  of  the  bill,  or  the  want  of 
notice,  that  it  has  been  dijftionoured. 

A  queftion  ariling  on  the  validity  of  a  commiffion  of  bankrupt  Eklierdlke 
on  account  of  the  infufficiency  of  the  debt  due  to  the  petitioning  v.  Bellman, 
creditor,  the  fa6ts  appeared  to  be  thefc  :  the  bankrupt  being  in-  Rep.  ^05. 
debted  to  the  petitioning  creditors  in  the  fum  of  115/.  31.  Sd.  oft 
the  I  5th  of  September  1784,  drew  a  bill  for  20/.  on  the  defendant, 
**  who,  till  the  time  of  the  bankruptcy  and  of  the  bill  becoming 
"  due,  was  a  creditor  of  the  bankrupt,"  payable  to  the  petitioning 
creditors,  two  months  after  date,  and  paid  it  to  them  on  account  of 
part  of  their  debt :  the  bill  was  prefented  for  payment  on  the  1 8th 
of  iVb-T'^w^^r  following,  and  dilhonoured.  No  notice,  however,  was 
ever  given  by  the  petitioning  creditors  to  the  bankrupt,  or  left  at  his 
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houfe ;  a  commilTion  iflued  againft  the  drawer  on  the  2oth  of 
Novembery  on  which  he  was  declared  a  bankrupt  in  the  afternoon 
of  the  24th ;  that  commiffion  was  afterwards  fuperfeded,  and 
another  commiflion  was  iflued  on  the  petition  of  the  parties,  on 
the  amount  of  whofe  debt  the  prefent  queftion  arofe.  If  the  pe-» 
titioning  creditors,  by  not  giving  notice  to  the  bankrupt  of  his  bill 
being  diflionoured,  had  made  the  bill  their  own,  their  debt  was 
reduced  within  100/.,  and  then  the  commiflion  could  not  be  fup- 
ported ;  but  if  notice  was  not  neceflary,  the  bill  was  not  paid ; 
their  debt  remained  as  it  originally  was,  and  the  commiflion  was 
valid.  On  the  principles  before  ftated,  the  court  held,  that  notice 
in  this  cafe  was  not  neceflary,  and  tlierefore  the  commifliion  was 
good. 
J  Term  Yet  though  it  appear  that  the  drawer  had  no  e|Fe£ts  in  the 

Rep.  7'4'  hands  of  the  drawee,  no  a£tion  can  be  maintained  againft  the 
Indorfor  if  no  notice  was  given  him  of  the  bill  being  dilhonoured ; 
for  though  the  drawer  may  have  received  no  injury,  the  indorfor, 
who  muft  be  prefumed  to  have  paid  a  valuable  confideration  for 
the  bill,  probably  has. 
Rogew  ▼.  Though  in  the  cafe  where  the  drawer  has  efi^ecls  in  the  hands 

St^hens,      q£  ^^  drawee,  the  want  of  notice  cannot  be  waived  by  a  fubfe- 
Rep.  713.     quent  promife  by  him  to  difcharge  the  bill ;  yet  where  he  had  no 
efFefts,  it  may ;  though  it  appear  that  in  fa£l  he  fuftained  an  injury 
for  want  of  fuch  notice  :  fuch  a  fubfequent  promife  is  an  acknow- 
ledgment that  he  had  no  right  to  draw  on  the  drawee,  and  if  he 
has  in  fa£l  fuftained  damage,  it  is  his  own  fault. 
See  Rogers        But  where  damage  in   fuch  a  cafe  has  been  fuftained,  and  no 
iTerm  ^"**  fubfequent  promife  appears,  it  may  be  very  doubtful  whether  want 
Rep.  714.     of  notice  can  be  waived. 3 

MoUoy,  Merchants  generally  allow  three  days  after  a  bill  becomes  due 

Show  i6a  ^^^  ^^  payment,  and  for  non-payment  within  three  days  proteft 
S. P.that '  is  made,  but  is  not  fent  away  till  the  next  poft  after  the  time  of 
the  third  payment  is  expired,  and  if  Saturday  be  the  third  day,  no  proteft  is 
ZViL.^^^^^'^^^^^°"day, 

Leftley  v.  [But  there  is  a  difference  between  foreign  and  inland  bills  in 

^)^^^^  this  refpecl: :  the  former  muft  be  prefented  for  payment  before  the 

Rep.  170.  expiration  of  the  laft  day  of  grace,  and  in  time  to  have  the  proteft 
fent  off  the  fame  night,  if  the  poft  then  fets  out :  but  on  inland 
bills,  the  proteft  cannot  be  made  till  after  the  expiration  of  three 
days,  and  notice  may  be  fent  at  any  time  v/'xthm  fourteen  days  after 
the  proteft. 

To  the  conftltution  of  a  bill  of  exchange,  it  is  not  neceffary  that 
the  words  "  value  received"  ftiould  be  inferted,  and  the  want  of 
thefe  in  a  foreign  bill  cannot  deprive  the  holder  of  the  benefit  of  a 
proteft  ;  but  that  benefit  in  cafe  of  non-payment  is  not  given  to 
inland  bills  which  want  thefe  words  ;  and  therefore  they  cannot 
be  protefted  for  non-payment :  for  the  aft  of  Queen  Anne 
provides,  that  "  where  thefe  words  arc  wanting,  or  the  value  is 
*'  lefs  than  twenty  pounds,  no  proteft  is  mcejpiry  either  for  non-^ 
'•*  acceptance  or  non-payment," 

In 
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In  foreign  bills,  there  is  no  diftindion  between  thofe  payable  at 
fuch  a  time  after  date^  and  zhcrftght;  but  the  ftatute  confines  the 
benefit  of  proteft  on  inland  ones  to  thofe  payable  after  date ;  fo 
that  \xi  Jlriilnefs  there  can  be  no  proteft  on  thofe  payable  after 
fight :  and  this  has  been  lately  fo  adjudged. 

In  foreign  bills,  where  the  acceptance  is  in  words  only,  or  in  Leftley*. 
fome  collateral  writing,  a  proteft  may  be  made  for  non-payment,  '^'^'''> 
as  well  as  if  the  acceptance  had  been  in  writing  on  the  bill :  but  Rep*^%. 
the  ftatute  of  William  confines  the  proteft  for  non-payment  to  VidtlAu.  ■ 
tliofe  bills  on  which  the  acceptance  is  written  •,  and  therefore,  in  '7- 
order  to  have  the  benefit  of  a  proteft  for  non-payment,  where  the 
acceptance  is  collateral,  the  holder  muft  proteft  for  non-accept- 
ance. 

But  in  praftice  a  proteft  is  hardly  ever  made  for  non-acceptance 
of  an  inland  bill ;  it  is  only  noted  for  non-acceptance,  and  if  not 
paid  when  due,  it  is  frequently  protefted  for  non-payment :  how- 
ever, notice  muft  be  given  of  the  non-acceptance  and  noting, 
otherwife,  the  holder  takes  the  rifle  upon  himfelf. 

In  the  cafe  of  a  foreign  bill,  noting  alone  for  non-acceptance  Rogers  ▼. 
will  not  be  fufHcient,  It  muft  alfo  be  protejled  for  non-acceptance  \  Stephens, 
nor  will  the  omifllon  to  make  fuch  proteft  be  fupplied  by  a  fub-  \c9.ti\* 
fequent  proteft  for  non-payment.] 

Intereft  upon  a  bill  of  exchange  commences  from  the  demand 
made;  and  therefore  if  there  was  no  demand  made  till  adtion 
brought,  defendant  may  plead  tender  and  refufal,  and  iincore prijl^ 
and  fo  difcharge  himfelf  of  intereft ;  but  if  it  be  the  defendant's 
fault,  that  demand  could  not  be  made,  as  if  he  were  out  of  the 
kingdom,  there,  want  of  demand  ought  not  to  prejudice  the 
plaintiff. 

[Wherever  intereft  Is  allowed,  and   a  new    a£l:ion  cannot  be  2  E«tr. 
brought  for  it,  which  is  the  cafe  on  bills  of  exchange  and  promiiTory  '°^^* 
notes,  the  intereft  is  to  be  calculated  up  to  the  time  of  figning 
final  judgment. 

Where  a  bill  indorfed  over  is  not  duly  paid,  the  indorfee  may  AundT- 
charge  the  indorfor  with  intereft,  exchange,  and  other  incidental  Thomas, 
cxpences,  beyond  the  amount  of  5  per  cent..,  if  fuch  charges  be  Rep!'^. 
Teafonable,  warranted  by  ufage,  and  not  made  a  colour  for  ufury: 
thus,  the  conftant  courfe  has  been  with  refpe(fl:  to  bills  returned, 
protefted,  from  India,  to  allow  loj-.  per  pagoda,  which  includes 
intereft,  exchange,  and  all  other  charges  ;  and  this,  notwithftanding 
the  current  price  of  exchange  at  which  the  bill  was  difcounted, 
may  have  been  greatly  below  10/.,  as,  at  6s.  6d. :  and  the  indorfee 
will  alfo  be  entitled  to  intereft  at   5  per  cent,  from  a  reafonable 
time  after  notice  given  to  the  indorfor  of  the  bill  having  been 
returned  unpaid.] 

8.  Of  the  Action  and  Remedy  on  a  Bill  of  Exchange,  and  Man- 
ner of  declaring  and  pleading  therein. 

It  feems  to  be  agreed,  that  agalnft  the  drawer  an  aftlon  of  debt,  Hard.  4:85. 
or  a  general  indebitatus  ajfumj^itj  will  lie,  for  he  having  received  the  Y^^-  '5*. 

money,    *^'  *'^' 
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money,  the  law  raifds  a  contraft,  and  lays  him  under  an  obligation 
to  pay  it.  But  it  hath  been  adjudged,  that  neither  an  adtion  of 
debt,  nor  an  indebitatus  affitmpfit,  will  lie  againft  the  acceptor  of  a 
bill  of  exchange,  and  that  therefore  the  remedy  againfh  him  muft 
be  by  a  fpecial  action  on  the  cafe,  founded  on  the  cuftom  of  mer- 
chants ;  for  the  acceptance  is  only  a  collateral  engagement  to  pay 
the  debt  for  another,  in  the  fame  manner  as  a  promife  by  a 
flranger  to  pay,  cifr.  if  the  creditor  will  forbear  his  debt. 

But  though  a  general  ir.dehitatus ajfumpjtt^  will  not  lie  againft  the 
acceptor  of  a  bill  of  exchange,  yet  if  A.  delivers  money  to  B.  to 
pay  over  to  C,  and  gives  C.  a  bill  of  exchange  drawn  upon  B.^  and 
B.  accepts  it,  C  may  have  an  indebitatus  cjptmpfit  againfh  B.  (a)  as 
having  received  money  to  his  ufe,  but  muit  not  declare  only  upon 
the  bill  of  exchange  accepted. 

■  As  to  the  manner  of  declaring  on  a  bill  of  exchange,  this  is  faid 
to  have  varied,  the  declaration  in  fome  cafes  being  general,  fome- 
times  fpecial,  and  laid  with  an  exprefs  promife,  and  at  other  times 
without ;  but  it  feems  to  be  now  fettled,  that  the  cuftom  of  mer- 
chants, concerning  bills  of  exchange,  being  part  of  the  common 
law,  of  which  the  judges  will  take  notice  ex  officio^  it  is  unnecef- 
fary  to  fet  forth  the  cuftom  fpecially  in  the  declaration,  and  that 
it  is  fufhcient  to  fay,  that  fuch  a  perfoii,  according  to  the  ufage 
and  cuftom  of  merchants,  drew  the  bill. 

Show.  127.     3  Mod.  226.     Ld.  Raym.  175.  281.  575.  759.  774.     ic  Mod.  287. 

[In  ftating  a  bill  or  the  note,  regard  muft  be  had  to  the  legal 
operation  of  each  refpeclively. 

It  has  been  decided,  that  the  legal  operation  of  a  bill  or  of  a 
note,  payable  to  a  fictitious  payee,  is,  that  it  is  payable  to  the 
bearer,  and  therefore,  if  that  decifion  be  right,  it  is  proper,  in 
the  ftatement  of  fuch  a  bill,  to  allege  that  the  drawer  thereby  re- 
quefted  the  drawee  to  pay  fo  much  money  to  the  bearer  ;  in  the 
ftatement  of  fuch  a  note,  that  the  maker  thereby  promifed  to  pay 
fuch  a  fum  to  the  bsArer.  Or  in  fuch  a  cafe,  the  plaintiff  may 
ftate  all  the  fpecial  circumftances,  and  if  the  verdidt  correfpond 
with  them,  he  will  be  entitled  to  recover. 

A  bill  or  note  payable  to  the  order  of  a  man,  may,  in  an  action 
by  him,  be  ftated  as  payable  to  himfelf,  for  that  is  its  legal  im- 
port :  or  it  may  be  ftated  in  the  velry  words  of  it,  with  an  aver- 
ment that  he  made  no  order. 

If  a  note  purport  to  be  given  by  two,  and  be  figned  only  by 
one,  a  declaration  generally  as  on  a  note  by  that  one  who  figned 
it  will  be  good ;  for  the  legal  operation  of  fuch  a  note  is,  that  he 
who  figned  it  prom.ifed  to  pay. 

On  a  note  to  pay  jointly  and  feverally,  a  declaration  againft  one 
in  the  terms  of  the  note  will  be  good. 

.  "Where  a  note  is  given  by  two,  to  pay  jointly  or  feverally,  the 
payee  may  fue  both  or  either  ;  if  he  fue  both,  he  may  declare  on 
the  note  in  the  words  of  it  jointly  or  feverally  :  but  if  he  fue  either 
of  them  fingly,  it^was  formerly  held,  that  he  could  not  declare  in 
that  way,  but  that  he  muft  ftate  the  npte  as  given  only  by  one, 

and 


antl  that  the  joint  or  feveral  note  would  be  good  evidence  to  fup- 
port  fuch  a  declaration. 

But  the  do£lrine  in  the  latter  cafe  has  been  fince  over-ruled;  Rcesv. 
and  it  is  now  held,  that  in  an  action  on  a  joint  or  feveral  promif-  Abbot, 
fory  note,  againft  one,  a  declaration  that  he  and  another  made     °"'^'   "*** 
their  promifTory  note,  by  which  they  jointly  or  fever  ally  pvomifed  to 
pay,   is  good  :  for  if  or  mud  be  underftood  as  a  disjunctive,  the 
eleftion,  whether  the  note  flir.ll  be  joint  or  feveral,  is  in  the  per- 
fon  to  whom  it  is  given,  and  by  fuing  one,  he  fliews  his  election 
to  confider  it  as  a  feveral  note  :  but  in  this  cafe,  the  true  conftruc- 
tion  of  the  word  or  is,  that  it  is  fynonymous  with  and.    They  both 
promife  that  they  or  one  of  them  fhall  pay  ;  therefore  the  liability 
is  on  bothy  and  on  each.     The  nature  of  the  tranfaction  forces  this 
conftru<£tion. 

And  if  the  note  had  been  joint  only,  and  it  had  been  dated  as  Ibid,  per 
a  feveral  one,  no  advantage  could  h.ive  been  taken  of  this  but  by  duller,  j. 
a  plea  in  abatement. 

Where  the  payment  of  a  bill  or  note  is  limited  at  a  certain  time  i  Su.  22. 
after  the  date,  it  muft  be  ftated  as  being  made  on  the  day  of  the 
date,  that  it  may  appear  on  the  face  of  the  declaration,  at  what 
time  it  became  due ;  if  the  bill  have  no  date,  as  on  the  day  when 
it  iflued,  or  the  firft  day  the  plaintiff  had  knowledge  of  its  exift- 
ence;  for  an  initrument  not  dated  mull  be  confidered  as  dated  at  zLd.Raym. 
the  time  of  the  delivery.  "^^^• 

But  in  ftating  the  bill  or  note,   it  is  not  neceflary  to  allege  that  2  Show. 
it  bore  date,  though  that  be  generally  done ;   it  is  fufficient  that  '^'^'^^ 
the  date  appear  by  implication,  which  it   does  from  the  allega- 
tion, that  on  fuch  a  day  the  drawer  made  the  bill  or  note. 

In  ftating  the  drawing  of  a  bill  or  note,  it  is  unneccfiary  to  fay  Erefkine 
that  the  drawer  fubfcribed  it  with  his  own  hand-writing,  though   *•  *'^f""ay, 

1  •  11        1  1  11  •  '1  1       1  •      1  •■!,       r   ^l-J-Raym, 

that  IS  generally  dene;  the  allegation  mat  ne  made  his  bill  01   i,-^:.,!^,^, 
exchange  or  promlflbry  note,  and,  in  the  cafe  of  the  former,  that  Taylor  v, 
he  diredted  the  bill  to  the  drawee,  by  which  he  requefted  him  to  ^"""^'q' 
pay,  and  in  the  cafe  of  the  latter,  that  by  fuch  note  he.  promifed  b.  R.  2  Ld. 
to  pay,  fufficiently  implies  that  his  name  was  fomewhere  on  the  Raym.1543: 
inllrument,  and  that  he  or  fomebody  by  his  authority  v/rote  it;  q^I^^^' 
ctherwife  it  could  not  with  pvopriety  be  faid  that  he  requefted  in  2Ld.Raym. 
the  one  cafe  or  promifed  in  the  other.  13:0- 

If  the  bill  was  in  fa6t  drawn  by  a  fervant,  by  the  authority  of  a  ^''/»  la 
mafter,  it  is  fufficient  to  ftate  it  as  drawn  by  the  mafter  himfelf,  ^°"^*  246' 
unlefs  the  fubfcription  be  alleged,  and  then  it  muft  be  ftated  ac- 
cording to  the  truth  of  the  cafe,  that  the  fervant,  by  the- authority 
of  his  mafter,  drew  and  fubfcribed  the  bill  on  his  mafter's  ac- 
count. 

The  fame  obfervations  apply  to  the  cafe  of  an  indorfement  or  Vidt  ix 
acceptance  by  the  fervant,  by  the  authority,  and  on  the  account  of  '^'"^'  5^4* 
his  mafter. 

Where  partners  are  concerned  in  the  drawing,  negotiating,  or 
accepting  of  a  bill  or  note,  the  ufual  way  of  introducing  the  part- 
nerfliip  is  to  mention  it  by  way  of  inducement,  and  to  ftate  that  J^^ie  Morg.' 
one  of  then),  according  to  the  cuftom  of  merchants,  fubfcribed,  *''^"*^^*. ._ 

accepted. 
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accepted,  or  indorfed  the  bill  for  the  partnerfhip  account :  but  the 
iLd.Raym.  allufioii  to  the  cuflom  is  not  abfolutely  neceflary;  nor  is  it  abfo* 
«4S4-  lutely  necefTary  that  it  Ihould  be  dire6lly  charged  that  the  partner 

acting   for  the  reft    fubfcribed,   accepted,   or  indorfed  for   the 

parnerfhip ;  it  is  fufBcient  if)  on  the  whole,  it  appear  to  have 

been  foi 
Ifllngton  "Where  a  bill  is  drawn  in  fets,  and  the  a6lion  is  brought  on  the 

**Ld^R*  ^^^*  ^^^  ufual  way  of  flating  the  requeft  to  the  drawee  is,  "  that 
810/  "  "  he  requefted  him  to  pay  that  firft  of  exchange,  (fecbnd  and 
I  Salic.  130.  "  third  not  paid,)  following  the  very  form  of  the  bill-,"  and  then 
Wegerflofc  j^  j^  j^qj  neccfiary,  in  the  fubfequent  part  of  the  declaration,  to 
iStr.224.     3ver  that  the  fecond  and  third  were  not  paid,  for  if  either  of  them 

was  paid,  that  would  be  a  fufBcient  defence  at  the  trial. 
Erefkinev.         In  an  action  againft  the  acceptor,  it  muft  be^  alleged  that  he 
St"*!'       accepted  the  bill,  for  the  acceptance  is  the  foundation  of  the 
zLd.Raym.  adliou  J  but  the  manner  of  acceptance  needs  not  to  be  alleged. 

And  if  the  acceptance  be  alleged  generally  without  any  fpecifi* 
cation  of  time,  evidence  of  acceptance  after  time  of  payment  will 
maintain  the  declaration,  though  the  acceptance  be  alleged  to 
iLd.Raym.  have  been  according  to  the  tenor  and  efFe6t:  of  the  bill,  for  thia 
3^4f  3^3*  {hall  be  conftrued  as  a  general  promife  to  pay  the  money,  and  the 
i  Sa'ik.  1*27.  words,  **  according  to  the  tenor  and  efFeft  of  the  bill,"  ihall  be 
"9-  rejetSled  as  furplufage ;  but  if  the  acceptance  be  alleged  to  have 

*»'  •  459*  been  kfore  the  time  of  payment,  perhaps  evidence  of  an  accept- 
ance after  will  not  do. 
Rufhton  r.        In  an  action  againft  the  drawer  or  indorfor  of  a  bill,  or  againft 
Dou'T  6       *^^  indorfor  of  a  iiote,  it  is  abfolutely  neceflary,  on  account  of 
non-payment  of  the  bill  or  note,  to  ftate  a  demand  of  payment 
from  the  acceptor  of  the  bill  or  the  maker  of  the  note,  and  due 
notice  of  refufal  given  to  the  party  againft  whom   the  a£lion  is 
brought ;  for  thefe  circumflancos  are  abfolutely  neceflary  to  en* 
title  the  plaintiff  to  maintain  his  a£tion ;  and  a  verdict  will  not 
help  him  on  a  writ  of  error. 
Salomons  Due  notice  of  the  difhonour  of  a  foreign  bill  can  only  be  by 

B.R^^Mi.'     P^ot'^ft  3  yet  the  omitting  to  allege  a  proteft  in  the  declaration  is 
840.3.       only  matter  of  form;  notice  being  alleged  generally,  it  fhall  be 
■Doug.  684.    prefumed  to  have  been  given  with  all  the  necefTary  formalities, 
*°*'"'  and  if  thefe  be  not  proved  at  the  trial,   the   plaintiff  cannot 
recover. 

It  is  not  necefTary,  in  an  a£tion  againft  an  indorfor,  to  ftate 
that  the  indorfee  demanded  the  money  of  the  drawer  of  a  bill,  or 
the  firft  indorfor  of  a  note,  becaufe  fuch  demand  is  not  neceflary 
to  be  made  in  order  to  complete  the  title  of  the  indorfee. 
'  Whether  the  drawer  of  a  bill,  or  the  indorfor  of  a  bill  or  of  a 

note,  receiving  the  bill  or  the  note  in  the  regular  courfe  of  nego- 
tiation before  it  has  become  due,  can  maintain  an  a£tion  on  it, 
againft  the  acceptor  or  maker,  in  the  charadter  of  indorfee,  feems 
Per  J.  Afti-  undecided  :  that  fuch  actions  have  been  brought,  has  beefi  inci- 
t^G,  %.'    ^^'^^^^^y  ^^^^  from  the  bench  ;  but  the  only  cafe  in  which  it  is  di- 
Uivixte  V.    reitly  held,  that  the  drawer  may  maintain  an  a^ion  in  the  cha» 

4  radler 


?a£ter  of  indorfee,  is  no  authority  to  eftablifh  this  point :  for  Laubray, 
there  it  appears  that  the  bill  was  protefted  for  non-payment  before  1°  ^"'*-  S^* 
the  indorfement ;  and  a  more  recent  cafe,  determined  on  princi-  Bobiey,"  Tr. 
pie,  clearly  (hews  that  a  drawer  or  indorfor  cannot  maintain  an  14  G.  3. 
aftion  againft  the  acceptor  in  the  chara£ler  of  indorfee,  where  the  ^'  ^*  ^  ^* 
indorfement  is  after  the  refufal  of  payment ;  becaufe,  when  a  bill  the  notes, 
is  returned  unpaid,  either  on  the  drawer  or  indorfor,  its  negotia- 
bility is  at  an  end. 

The  aftion,  therefore,  in  which  the  drawer  or  indorfor,  after  y^de  Sy- 
payment  of  the  money  in  default  of  the  acceptor,  may  recover,  the  '"<'"''?  ''• 

'"    n  '    rL    1  lit  -fLri  Parmintcr, 

nrlt  agamit  the  acceptor,  and  the  latter  agamlt  any  ot  the  pre-  1  wiif.  185, 
ceding  parties,  muft  be  brought  in  their  original  capacity  as  yide  Mor^. 
drawer  or  indorfor,  and  not  as  indorfee.  ^^^'^'  ^"i* 

In  this  a£lion,  after  ftating  the  drawing  of  the  bill,  the  delivery, 
the  neceflary  indorfements,  the  prefentment  for  acceptance,  and 
the  acceptance  or  refufal  to  accept,  it  muft  be  further  ftated,  that  2  Shove. 
at  the  proper  time  it  was  prefented  to  the  acceptor  for  payment,  ^^°- 
who  refufed,  or  that  the  acceptor  could  not  be  found  j  and  if  on 
a  foreign  bill,  a  proteft  for  non-payment  may  be  ftated  ;  then  that 
it  was  returned  to  the  plaintiff,  and  that  the  defendant  had  notice 
of  the  premifes. 

It  may  alfo  be  ftated,  that  the  plaintiff  paid  the  contents  of  the  f  wilf.  1S5. 
bill,  and,  in  the  cafe  of  a  proteft,  the  cofts,  intereft,  and  damages 
arifing  from  the  delay ;  but  this  does  not  feem  abfolutely  necef- 
fary ;  that  the  bill  was  returned  to  the  plaintiff"  implies  payment  Fide  Morg. 
by  him.  P'^c  44. 

One  who  has  indorfed  a  bill  or  note  cannot,  in  general,  maintain  Bifhop  v. 
an  a£tion  on  a  re-indorfement  to  him,  againft  the  party  to  whom  Hayward^ 

».,-,.  '     o  t        /  ,  Term 

he  indorfed  it.  Rep.  470. 

It  is  not  neceffary,  in  any  a£tion  on  a  bill  of  exchange  or  pro-  Starkcy  v. 
miffory  note,  to  ftate  an  exprefs  promife  by  the  defendant :   the  cheefeman^ 
lav,'  implies  a  promife  where  the  party  is  liable;  and  therefore  it  ^^g  '   ^^'"' 
is  fufficient,  after  ftating  the  circumftances,  to  fay,  that  by  thefc  i  Saiie.  ng.. 
he  became  liable  to  pay.  Carth.409, 

But  it  is  ufual  to  allege  an  exprefs  promife  after  ftating  the  lia- 
bility, that  no  exception  may  be  taken  to  the  addition  of  other 
counts  in  ajfumpfit^  which  are  ufually  added;  for  it  is  faid,  that  iVent.i^v 
where  the  declaration  was  upon*  the  cuftom,  and  likewifc  on  an  ^''^  ^  '^^^ 
indebitatus  ajjirmpftty  the  judgment  was  arrefted,  which  could  not  ^*' 
have  been  the  cafe  had  an  exprefs  promife  been  added  to  the  count  1  Term 
on  the  cuftom,  becaufe  it  is  an  eftabliftied  rule  in  pleading,  that  ^^P-  27^- 
wherever  the  fame  plea  may  be  pleaded,  and  the  fame  judgment 
given  on  different  counts,  they  may  be  joined  in  the  fame  de- 
claration. 

Inftead  of  bringing  an  adion  on  the  cuftom  or  on  the  ftatute,  Tatlocfc  ▼. 
the  plaintiff  may  in  many  cafes  ufe  a  bill  or  note,  only  as  evi-  ^V^.^^^' 
dence  in  another  a£lion ;  and  where  the  inftrument  wants  fome  Rjp  j^^, 
of  the  requifites  to  form  a  good  bill  or  note,  the  only  ufe  he  can 
make  of  it  is  to  give  it  in  evidence ;  or  if  the  count  on  the  inftru- 
ment be  defe£live,  he  may  give  it  in  evidence,  in  fupport  of 
fome  of  the  other  counts  for  money  had  and  received,  or  money 

lent 


11^ 


Vtde  Grant 
T  Vau^han, 
3  Burr. 
1516. 

Rep.  1S3. 


VUe  Cham- 
berlync  v. 
Delarive, 
X  Wilf.  353. 


Vide  Geld- 
ing V.Grace, 
3.BI.  Rep. 

749- 
a  Vefey, 

"5 


"Windham 
V.  Wither. 
Idem  V. 
Tiull, 
1  Str.  515. 

Macdonald 
■».  Boving- 
tpn,  4Term 
Kep^  825. 


£S^ercIiant  antj  £perc6atitii?e. 

lent  and  advanced,  according  to  the  circumftances  of  the  tranf- 
a6lion. 

A  bill  is  prefumptive  evidence  of  money  lent  by  the  payee  to 
the  drawer,  and  a  note  of  money  lent  by  the  payee  to  the  maker, 
and  both,  confequently,  of  money  had  and  received  to  the  ufe  of 
the  holder,  whether  they  be  payable  to  the  bearer,  or  to  the  order 
of  the  payee. 

He  who  transfers  a  bill  or  note  without  indorfement,  gives  no 
additional  credit  to  the  inftrument,  and  therefore  cannot  be  fued  on 
the  inftrument  itfelf  j  nor  is  he  liable  to  anfwer  in  any  fpecies  of 
action  to  any  holder  but  him  to  whom  he  immediately  transferred 
it,  and  to  him  only  for  the  confideration  on  which  it  was  given, 
whether  for  work  and  labour,  goods  fold  and  delivered,  money 
lent  and  advanced,  or  any  other  legal  confideration. 

But  if  the  party  who  took  the  bill  or  note  did  not  ufe  due  dili- 
gence to  obtain  payment  from  the  acceptor  or  maker,  nor  give  due 
notice  of  their  default  to  the  party  from  whom  he  received  it  j  the 
latter  may  either  plead,  or  give  in  evidence,  the  bill  or  note,  to 
an  action  on  the  original  confideration. 

The  holder  of  the  bill  or  note  may  fue  all  the  parties  who  are 
liable  to  pay  the  money,  either  at  the  fame  time  or  in  fuccelTion, 
and  he  may  recover  judgment  againft  all,  if  fatisfaftion  be  not 
made  by  the  payment  of  the  money  before  judgment  obtained 
againft  all  j  and  proceedings  will  not  be  ftaid  in  any  one  aftion, 
but  on  payment  of  the  debt  and  cofts  in  that  adlion,  and  the  cofts 
in  all  the  others  in  which  he  has  not  obtained  judgment 

But  though  he  may  have  judgment  againft  all,  yet  he  can  re- 
cover but  one  fatisf action.  But  though  he  be  paid  by  one,  he  may 
fue  out  execution  for  the  cofts  in  the  feveral  actions  againft  thd 
others. 

And  if  he  have  recovered  judgment  in  more  than  one  a£tion,  a 
tender  of  the  principal  recovered  in  one,  and  the  cofts  in  all  the 
reft,  will  prevent  him  from  taking  out  execution ;  and  it  will  be 
confidered  as  a  contempt  of  the  court,  if  he  take  out  execution 
againft  more  than  one. 

Alacdonald  drew  a  bill  of  exchange  for  20/.  on  Boviftgton,  w^ho 
accepted  it  •,  the  bill  afterwards  came  into  the  hands  of  Thompfon^ 
who  recovered  judgment  againft  Bovuigtotiy  and  charged  him  in 
execution.  Bovwgton  having  obtained  his  difcharge  under  the^ 
Lords'  a£t  in  that  fuit,  Thompfon  iutd  Macdonald  (he  drawer,  and 
recovered  the  amount  of  the  bill,  on  which  Macdotiald  fued  Bo" 
'vwgton,  on  his  acceptance,  and  charged  him  in  execution.  On 
a  rule  to  difcharge  Bovmgton  out  of  cuftody,  it  was  contended, 
that  he  had  fatisfied  the  debt,  by  being  charged  in  execution  at 
the  fuit  of  Thompforiy  and  that  he  v/as  not  liable  to  be  fued  again 
for  the  fame  fum.  But  the  court  faid,  that  nothing  could  be 
more  clear  than  that  this  was  not  a  fatisfaclioh  of  the  debt  as  be- 
tween thefe  parties,  though  it  was  vis  between  th«  defendant  and 
Thompfon  :  that  to  the  holder  it  was  a  mere  formal  fatisfa£tion, 
and  not  like  adtual  payment :  that  the  nrefent  plaintiff",  having 
been  obliged  to  pay  the  amount  of  the  bill  fince  the  defendant  was 

charged 
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charged  in  execution  at  the  fuit  of  Thompfon^  had  a  right  to  have 
recourfe  to  this  defendant  as  acceptor ;  for  that  by  this  payment  a 
new  caufe  of  a£lion  arofe  againft  the  defendant,  without  regard 
to  what  had  paffed  in  the  former  aQion, 

The  plea  generally  pleaded  to  this  a£lion  is  that  oi  non  ajfumpjlt  i 
but  the  defendant  may,  if  the  truth  will  warrant  him,  plead  not 
ajfumpftt  infra  fex  annos ;  for  by  ftatute  21  Jac.  I.  f*  1(5.  aft  ions 
on  the  cafe,  except  upon  accounts  between  merchants,  muft  be 
brought  within  fix  years :  and  by  the  exprefs  provifion  of  the 
ftatute  of  Queen  y^««^,  all  aftions  on  promifTory  notes  muft  be  §  a. 
brought  within  the  fame  time  as  is  limited  by  the  ftatute  of  Jamesy 
with  refpeft  to  actions  on  the  cafe. 

But  an  acknowledgment  of  the  debt,  or  a  promife  to  pay,  made 
within  fix  years  of  the  commencement  of  the  adion,  will  take  the 
cafe  out  of  the  ftatute. 

To  an  aftion  on  the  cafe  on  a  bill  of  exchange  againft  the  de-  8  w.  &  m. 
fendant  as  acceptor,   he  pleaded,  that  after  acceptance  he  gave  a  5  ^'^^-  3^4. 
bond  in  difcharge  of  it :  it  was  held  that  this  plea  was  bad,   be- 
caufe  it  amounted  to  the  general  iflue  ;  for  the  debt  on  the  bill 
being  extinguifhed  by  the  bond,  the   defendant  ought  to  have 
pleaded  non  ajfumpftty  and  to  have  given  the  bond  in  evidence. 

In  an  aftion  againft  the  acceptor,  it  is  a  general  rule  th;it  the  i  Ld.Raym. 
drawer's  hand  is  admitted,  becaufe  the  acceptor  is  fuppofed  to  be  444-   Jenys 
acquainted  with  the  writing  of  his  correfpondent,  and  by  his  ac-  str.  046.' 
ceptance  he  holds  out  to  every  one  who  fliall  afterwards  be  the  Price  v. 
holder,  that  the  bill  is  truly  drawn.  „  „?^!f'' 

'  3  Burr.  1354..     I  Bl.  Rep.  390. 

On  a  bill  payable  to  bearer,  there  is  no  perfon  through  whom 
the  holder  derives  his  title  :  in  an  aftion  againft  the  acceptor, 
therefore,  he  has  only  to  prove  the  hand-writing  of  the  acceptor 
himfelf. 

In  an  aclion  againft  the  acceptor  of  a  bill  payable  to  order,  the  Smith  v. 
plaintiff  muft  prove  the  hand-writing  of  the  payee  or  firft  in-  ^^^^^^^ 
dorfor  ;  and  this,  though  it  were  on  the  bill  at  the  time  it  was  Rep.  654,. 
accepted  :  if  his  indorfement  be  fpecial  to  "  another  perfon,"  or 
to  "  another,  or  his  order,"  the  fame  rule,  on  the  fame  principle, 
applies  to  the  indorfement  of  that  other  perfon,  as  it  does  to  the 
indorfement  fpecifically  made  of  every  fubfequent  indorfor,  be- 
tween the  payee  and  plaintiff.  If  the  indorfement  of  the  payee  be 
general,  the  proof  of  his  hand-writing  is  fufhcient ;  that  of  any 
other  of  the  indorfors  is  not  requlfite,  though  all  the  fubfequent 
indorfements  be  ftated  in  the  declaration ;  for  by  indorfing  gene- 
rally, the  payee  has  fhewn  his  order  to  be,  that  the  bill  fliould  be 
payable  to  any  fubfequent  holder ;  and  accordingly  it  has  been 
fhewn,  that  any  fuch  fubfequent  holder  may  declare  as  the  in- 
dorfee  of  the  firft  indorfor,  or  of  that  indorfor  who  firft  indorfes 
in  blank :  but  in  this  cafe,  in  order  to  render  the  evidence  cor- 
refpondent to  the  declaration,  all  the  fubfequent  names  muft  be 
ftruck  out,  either  at  the  time  of  the  trial  or  before. 
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In  an  acllon  by  an  indorfee  againft  the  drawer,  the  fame  ruTc9 
obtain  with  refpe£l  to  proof  of  the  hand-writing  of  the  indorfors, 
as  in  an  action  againft  tlie  acceptor. 

That  of  the  drawer  himfelf  mufl  of  coiirfe  be  proved  :  it  mult 
alfo  be  proved,  that  the  plairitiff  has  purfued  that  diligence  with 
refpect  to  the  drawee,  and  given  fuch  notice  to  the  drawer,  of  the 
dtfault  of  the  former,  as  we  have  feen  to  be  neceflary  on  his  part 
to  entitle  him  to  have  recourfe  to  the  latter. 

From  the  rule  that,  in  an  a6lion  agaiaft  the  drawer  or  acceptor 
of  a  bill  payable  to  order,  there  muft  be  proof  of  the  fignature  of 
the  firft  indoribr,  and  of  all  thof^  to  whom  an  indorfement  has 
been  fpecially  made,  has  arifen  the  queftion  which  has  fo  long 
agitated  the  commercial  world  on  the  fubje£t  of  indorfements,  in 
the  name  of  fi£litious  payees. 

The  refult  of  the  cales  upon  this  point  feems  to  be,  that  in  all 
cafes,  where  the  holder  of  fuch  a  bill  declares  againft  the  ac- 
ceptor, as  on  a  bill  pajid'k  to  the  bearer^  it  is  fufficient  to  maintain 
the  action,  tliat  he  fliould  prove,  i.  That  the  payee  was  fi6U- 
tious,  and,  2.  That  the  defendant  knew  this  at  the  time  when 
he  accepted  the  bill:— or,  i.  That  the  payee  was  fi£litious,  and, 
2.  That  the  defendant  had  given  a  general  authority  to  the 
drawer,  ^c.  to  draw  bills  upon  him  in  the  name  of  ficlitious 
payees. 

In  an  action  by  an  indorfee  againft  an  indorfor,  it  is  not  ne- 
celTary  to  prove  either  the  hand  of  the  drawer  or  of  the  acceptor, 
or  of  any  indorfor  before  him  againft  v/hom  the  a£lion  is  brought  •, 
for  by  his  indorfement,  he  virtually  undertakes  to  every  fubfe- 
quent  holder,  that  the  names  oi  the  drawer,  acceptor,  and  pre- 
vious indorfors  are  really  in  the  hand-writing  of  thofe  to  whom 
they  refpeclively  purport  to  belong. 

The  fame  diligence  alfo,  with  refpe£l  to  the  drawee,  and  the 
fame  notice  to  the  defendant  as  indorfee,  muft  be  proved  in  this 
a£lion,  as  in  that  againft  the  drawer,  every  indorfor  being,  with 
refpe<Sl  to  fubfequeiit  indorfees  or  holders,  a  new  drawer.  But 
proof  of  a  demand  from  the  drawer,  and  notice  of  non-payment 
by  him,  is  not  neceffary. 

Where  the  adtion  is  by  an  indorfor  who  has  paid  the  moneys 
proof  muft  be  given  of  the  payment. 

In  an  a6lion  by  the  drawer  againft  the  acceptor,  it  is  necelTary 
to  prove  the  hand-writing  of  the  latter  ;  demand  of  payment  from 
him,  and  refufal ;  the  return  of  the  bill,  and  payment  by  the 
plaintiff:  but  it  docs  not  appear  neceflary  to  prove,  that  the  ac- 
ceptor had  in  his  hands  eiTects  of  the  drawer;  his  acceptance  is 
prefumption  that  he  had,  and  if  he  had  not,  the  proof  muft  lie 
upon  himfelf. 

In  an  aftion  on  the  cafe  by  the  acceptor  againft  the  drawer,  the 
plaintiff  muft  prove  the  hand-writing  of  the  defendant,  and  pay- 
ment of  the  money  by  himfelf,  or  fomething  equivalent  to  that, 
fuch  as  his  being  in  prifon  in  execution. 

in 
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In  aftions  againfl:  the  drawer  or  indorfor,  the  proteft  is  fuffi-  n  Vod. 
cient  evidence  that  the  bill  is  not  paid;  and  the  mere  production     +' 
of  the  proteft  is  fufficient ;  it  is  not  necefTary  to  prove  lithrr  the  ug" 
writing  of  the  notary,  or  to  give  any  account  how  thtr  pKiintifT 
had  the  proteft  j  for  that  would  be  deftrut^ive  topubli'k  iom!ner<"e, 
and  throw  too  great  a  difficulty  on  tranfaclions  of  tliis  kinii  :    and 
beyond  feas,  it  is  faid,  that  it  is  fufficient  to  fhew  the  court  the 
proteft  without  producing  the  bill  itfelf;  but  here  in  general  the  Gib.  L.  £, 
bill  itfelf  niuft  be  (hewn,  as  well  as  the  proteft.  becaufe  the  whole  "9- 
declaration  muft  be  proved,  which  cannot  be  without  giving  the 
bill  in  evidence. 

But  in  an  a6i:ion  againft  the  drawer  of  a  hill  which  was  loft,  it  n»r:  v. 
Was  held  by  Holt^  C.  J.  that  proof  of  the  defendant's  having  '^'^', 
owned  that  he  had  made  the  bill  was  fufficient.  ^^ 

With  refpeft  to  a  promiflbry  note,  the  fame  rules,  of  what  is 
neceffary  to  be  proved,  apply,  as  in  a  bill  of  exchange  ;  the  maker 
being  in  the  place  of  the  acceptor;  the  payee,  after  indorfement, 
in  that  of  the  drawer;  and  the  indorfors  and  indorfecs  the  fame 
in  each. 

In  general,   dire£l  proof  is  required  of  the  fignature  of  thofe 
parties  whofe  indorfement  muft  be  proved  :  but  with  refpeft  to 
the  party  himfe'lf  againft  whom   the  a£lion  is  brought,  proof  of 
other  circumftances  may  be  fufficient  to  fupply  the  place  of  a£lual 
proof  of  his  fignature  ;  particularly,  confefllon.     Thus,  where  the 
defendant  was  fued  as  indorfor  of  a  note,  and  it  was  proved,  that 
a  perfon  to  whom  application  had  been  made  to  difcount  it,  fent 
it  to  the  defendant,  who  looked  on  it,  and  faid  it  was  his  hand, 
and  that  the  note,  which  had  fome  months  to  run,  would  be  paid 
when  due;  the  Chief  Juftice  would  not  permit  the  defendant  to  Ld.  Hard- 
{hew  forgery,  by  fimilirude  of  hands,  becaufe  that  would  tend  to  ^'^ke. 
deftroy  all  negotiation  of  bills  and  notes.     But  he  feemed  inclined  Le  "BUnc' 
to  have  admitted  aftual  proof  of  forgery,  if  the  defendant  could  2Str.  loji. 
have  given  it,  but  this  he  was  unable  to  do,  and  the  plaintiff  had 
a  verdict. 

So,  where  a  letter  was  produced  under  the  defendant's  hand,  Dale  v. 
in  which  he  wrote  to  a  friend  that  he  had  received  a  bill  of  ex-  LuubDck, 
change  from  the  drawer  On  the  acceptor,  bearing  date  fuch.  a  day,  g^  r.^qS*. 
and  payable  to  him  or  order  fix  months  after  date,  and  in  all  thefe 
circumftances  the  bill  agreed  with  the  letter,  though  no  fum  was 
mentioned  in  the  letter,   this  was  thought  fufficient  evidence  that 
the  defendant  had  had  the  bill  in  qucftion  in  his  pofleffion  ;   and 
to  fliew  that  he  had  indorfed  it  over,  it  was  proved  that  he  had 
faid  he  had  come  to  town  to  haften  the  trial  of  a  caufe  brought 
againft  him  on  an   indorfem.ent  he  had  made  on  a  bill  of  ex- 
change, and  that  in  fact  he  had  brought  down  this  very  caufe  by 
provifo. 

But  where,  in  an  aclion  againft  any  one  party,  proof  of  the  Barnes,  436. 
fignature  of  another  is  neceffary  to  fupport  the  aclion  again  it  the-  Hemn.mgs 
defendant,  that  proof  muft  be  diredl ;   confrffion   of  the   party  "'    "  "'"*°* 
whofe  fignature  it  purports  to  be,  will  not  be  fufficient  evid.^nce. 

3  B  2  Thus 
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Thus  in  an  aflion  againft  the  drawer  or  acceptor  of  a  biily  of 
maker  of  a  note,  a  confeflTion  of  an  indorfor  that  he  indorfed  the 
bill  or  note,  will  not  be  proper  proof  of  the  indorfement. 

But  where  an  action  is  brought  againft  one,  on  a  joint  and 
feveral  promilfory  note,  (igncd  by  hini  «nd  others,  proof  of  pay- 
ment bv  one  of  the  others,  of  intereft  and  part  of  the  principal 
within  fix  years  before  the  action  brought,  will  be  fufficient  to 
bind  the  defendant,  and  take  the  cafe  out  of  the  ftatute  as  to 
him. 

Where  a  bill  is  accepted,  or  a  bill  or  note  is  drawn  or  indorfed 
by  one  of  two  or  more  partners,  on  the  partnerihip  account,  proof 
of  the  fignature  of  the  partner  accepiing,  drawing,  or  indorfing,  is 
fufficient  to  bind  all  the  rell. 


Pmkney 

V.  Hall, 

I  Salic.  126 

X  Ld.Raym 

175.  -vide 

Carfkk  v.  Vickery,  Dougl.  653.     Gilb.  L.  E 


Comb.  4.50. 

II  Mod. 
346. 


J  Barnard. 
B.R.  198. 


Bev's  T. 

LindCell, 
B.R.  aStr. 

J149' 
Green  7. 
Hearne, 
3  Term 
Rep. 

Ruled  Anon. 
B.K.  Kil. 
26  Geo.  3. 
Bailey,  67. 
KaOileij;h  v. 
Salmon,   C. 


Where  a  fervant  has  a  general  authority,  to  draw,  accept,  or 
indorfe  bills  or  notes,  proof  of  his  fignature  is  fufliclent  againft 
the  mafter  ;  but  his  authority  muft  be  proved. 

Subfequent  aflent,  it  feemeth,  is  evidence  of  authority. 
A  general  cuftom  of  the  fervant's  figjiature,  and  payment  by 
the  mafter,  is  fufficient  proof  of  a  general  authority  ;  and  a  gene- 
ral authority  will  continue  to  bind  the  mafter  till  its  determination 
be  generally  known.  Therefore,  if  a  fervant,  having  authority, 
draw  a  bill  of  exchange  in  fo  ifiort  a  time  after  he  is  difmilTed,  tliat 
the  world  cannot  take  notice  of  his  being  out  of  lervice  ;  or,  if  he 
were  a  long  time  out  of  fervice,  but  that  kept  fo  fecret,  that  the 
world  could  not  take  notice  of  it,  the  bill  in  thofe  cafes  will  bind 
the  mafter. 

Where  notice  is  to  be  given  by  the  poft,  it  feemeth,  that 
proof  of  putting  the  letter  into  the  poft  is  fufficient,  that  being  in 
general  all  that  is  in  the  plaintiff's  power  to  prove,  though  this  in 
one  place  is  denied. 

Where  the  defendant  fufFers  judgment  by  default,  and  the  plain- 
tifFexecutes  a  writ  of  inquiry  ;  it  is  fufficient  for  the  latter  to  pro- 
duce the  note  or  bill,  without  any  proof  of  the  defendant's  hand  : 
this  was  determined  fo  long  ago  as  the  14th  G.  2.  in  a  cafe  in  the 
King's  Bench,  where  the  plaintiff  having  offered  collateral  evidence 
to  prove  the  defendant's  hand,  the  court  not  only  held  that  this 
^vas  fufficient,  but  faid,  that  the  note  being  fet  out  in  the  declara- 
tion, was  admitted  by  the  default,  and  that  the  only  ufe  of  pro- 
ducing it  was,  to  fee  whether  any  money  was  indorfed  on  it 
as  paid. 

On  fuch  judgment,  a  writ  of  inquiry  is  not  neceflary,  for  the 
court  on  application  by  the  plaintiff  will,  if  no  good  reafon  fliewn 
to  the  contrary,  refer  it  to  the  proper  officer  to  afcertain  the 
damages  and  cofts,  and  calculate  the  intereft.] 
B.  T.   79  Geo.  3.     i  H.  Bl.  252. 
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[i^N)  Of  the  Provifions  for  the  Encouragement  of 
Shipping  and  Navigation.] 

I.  Of  the  Plantation  Trade :  And, 

I.  Of  the  General  Trade  with  the  Foreign  Dominions  of  his 
Majefty  in  AftOy  Africa,  or  America. 

"^tO  goods  or  commodities  may  be  imported  into,  or  exported  St.  7  &  8 
■^"^    out  of,  any  colony  or  plantation   to  his  Majelly,   \x\  Ajia^  W.  3.  c.ji. 
Africa^  or  America,  belonging,  or  in  his  pofleflion,  but  in  Britijh- 
built  fhips,  owned  by  Britijh  fubje6ts,  and  navigated  by  a  mailer 
and  three-fourths  at  lead  of  the  mariners  Britijh  fubjedts. 

Except  fuch  goods  and  commodities  as  may  be  imported  into,  (")  Stat. 
and  exported  from  tlie  free  ports  in  the  iflands  of  Jamaica^  Gre-  ^"^    '  ^^^^ 
rmda,  Doiniriira,  and  Neiu Providence,  and  from  the  port  of  St.  John's  30  G.  3. 
in  the  ifland  oi  Antigua,  by  foreign  (hips,  owned  and  navigated  by  *=-*9'  flat. 
the  fubjecls  of  fome  foreign  European  fovereign  or  ftate,  or  by  any  \\a]  ^'j{ 
perfons  inhabiting  any  country  on  the  continent  oi  Americoy  under  33  G.  3. 
the  dominion  of  fome  foreign  European  fovereign  or  ftate  (a)  j  ex-  "^  5o* 
cept  fait,  which  may  be  exported  from  Turk's  IJland,  in  fl;ips  be-  ^g  q     * 
longing  to  any  of  the  United  States  {b) ;   and  except  fugar  and  coffee  c.  6.  .^  3. 
the  produce  of  any  foreign  country  or  plantation,  which  may  be  ('")  Stat, 
imported  into  fuch  port  or  ports  in  the  iflands  called  CaicoSy  as  his  l_  ,0!  lio, 
majefty  in  council  (liall  approve,  in  foreign  ftiips  (c).  n,  12. 

No  fugar,  tobacco,  cotton-wool,  indigo,  ginger,  fuftick,  or  other  {d)  Stat, 
dying  woods,  rice,  molafl'es,  copper  ore,  coffee,  pimento,  cocoa-  "  Car,  2. 
nuts,  whale-fin,  raw  filk,  hides  or  flcins,  pot  or  pearl  afties,  iron  ft.  jVclr.'x. 
or  lumber,  of  the  growth,  produ£llon,  or  manufacture  of  any  c.  7.  it.  3* 
Britijh  plantation  in  AJia,  Africa,  or  America,  may  be  tranfported  4  Anu.  c  5. 
to  any  place  whatfoever  (<r/),  other  than  to  fome  Britjfj  plantation,  Iq  j  ^'^^^ 
or  to  Great  Britain,  or  to  Ireland  [e).    §  22.  ft.  4  G.  3.  c.  1 5.  §  27.   {e)  St.  20  G.  3.  c.  10. 

Except  fugars,  which  may  be  caiTled  from  the  fugar  colonies  to 
any  part  in  Europe,  in  a  (hip  clearirig  out  from  Great  Britain,  and   (/)  Stat, 
having  a  licence  from  the  commilhoners  of  the  cuftoms  for  that  pur-   ^*  ^'  *• 
pofe  {^f)\  and  lumber,  which  may  be  carried  from  any  Britifti  colony  (»)  stat. 
or  plantation  to  the  Aladciras,  or  the  Wjlcrn  Iflands,  called  Azores,  $  G.  3. 
or  to  any  part  of  Europe  to  the  fouthward  of  Cape  Finiderre  (g).       ^*  45'  ^  »»• 

All  other  goods  and  commodities,  not  fo  enumerated,  being  the  [h)  Stat. 
growth,  produClion,  or  manufa6lurc  of  zny  Brit/f)  colony,  or  5  G.  a. 
plantation  in  Afa,  Africa,  or  America,  may  be  tranfported  to  any  (jN^^t, 
place  whatfoever;  except  hops  to  Ireland  [h) ;  rum,  and  other  5  G.  3. 
fplrits  to  the  Ijle  of  Man  (/);  rum  to  Guernfe^  and  Jerfy  [k);  <=-^?- 
snd  Eaj}  India  gQods^  which  mull  be  brought  to  the  port  of  q  'I' 
J^ondon  [I).  c.  28.  §1,2.     (/)St.  7G.1.  ft.  i.e.  21.  ^9. 

No  goods  or  commodities  of  the  growth,  produdllon,  or  ma-  (/»  Stat, 
nufaclure  of  Europe,  may  be  impoited  into  any  land,  idand,  plan-  '^^^V^ 
tation,  colony,  territory,  or  place,  to  l.is  Majelly  belonging,  or  in   ^„)  s.jt_  * 
his  poffeffion  in  Afa,  Africa,  or  ^^/.'w/Vfl,  but  fuch  as  fliall  be  20  o.  3. 
ihipped  in  Great  Britain  i^m)  or  Ireland  [v)»  '•  '°' 

3  B  3  Except 
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Except  fait  for  the  fifheries  of  Ne^vfoundland,  and  wines  from 

{a)  S'at.       the  Madeiras  {a\  and  from  the  IFeJIern  IJlands  of  Azores;  and  craft, 

1  s  ^^'^  -•     clotlilng,  or  other  goods,  the  growth,  produftion,  or  manufadlure  of 

«-7-  ^  7-       (^;^^^^  Britain^  Guernfcy,  or  Jerfcy^ox  food  or  victuals,  the  growth, 

prodii6lion,  or  manufacture  oi  Great  Britaiti^  Ireland^  Guenifey^  or 

o  G  ^'''       J^''fiy>  from  Guernfcy  or  Jerfey  to  Neiufoiindlandy  or  any  other  Britijh 

c.  2§.  colony,  where  the  fiihery  is  carried  on,  for  the  ufe  of  the  fifliery  (^). 

Lands,  iflands,  territories,  or  places,  to  his  Majefly  belonging, 

in  Afia^  Africa^  or  Americay  not  being  colonies  or  plantations,  are 

not  included  in  any  of  the  foregoing  prohibitions  or  reftritlions, 

other  than  the  laft-mentioned  prohibition,  and  the  reftridlion  that 

all  goods  and  commodities  mull  be  imported  into  and  exported 

out  of  them  in  Britip-\>\x\\l  fhips,  or  in  Britijlj  {hips  owned  by 

his  Majefty's  fubjects,  and  navigated  by  a  mailer  and  three-fourths 

at  leail  of  the  mariners  BrkiJIj  fubjects. 

2.    Of   the  Trade  of  the  Colonies  with  the  Territories  of  the 

United  States. 

St.  28  G.  3.       Sugar,  moIafTes,  coffee,  cocoa-nuts,  ginger,  and  pimento,  and 
e.  6.  §  3.      a]}  ^oods  and  commodities  which  were  not  prohibited  in  the  year 
1788,  to  be  exported  into  any  foreign  country  in  Europe^  may  be 
exported  from  the  IVeJl  India  Iflands  to  t!ie  United  States. 
St.  z8G.  3.       No  goods  or  commodities  may  be  imported  from  the  United 
c.  6.  §  I.      States  into  the  WeJ}  India  Iflands,  except  tobacco,  pitch,  tar,  tur- 
pentine, hemp,  flax,  mafts,   yards,    bowfprits,    flaves,    heading- 
boards,  timber,  (hingles,   and  lumber  of  any  fort ;  horfes,  neat- 
cattle,  (beep,  hogs,  poultry,  and  live-ftock  of  any  fort ;  breads 
bifcuit,    flour,    peas,  beans,  potatoes,  wheat,  rice,  oats,  barley, 
and  grain  of  every  fort,  being  the  growth  or  produdlion  of  any  of 
the  territories  of  the  United  States. 
§11.14.  No  goods  or  commodities  maybe  imported  from  the  United- 

States  by  feaor  coaftwife  into  the  province  of  ^/ehc,  or  the  coun- 
tries or  iflands  within  that  government,  or  up  the  river  St.  LaU" 
rence,  nor  at  all  into  the  provinces  of  Nova  Scotia  or  Neiu  Brunf- 
wick,  the  iflands  of  Cape  Breton,  St.  JohnSy  or  Neivfowidlandy  or 
any  country  or  ifland  within  their  refpeflive  governments. 
St.  s'?  G.  3.  lixcept  pitch,  tar,  and  turpentine,  the  growth  and  production  of 
c.  50.  §  14.  j.y,£  United  States,  which  may  be  imported  from  any  of  the  territo- 
ries of  thofe  dates  into  the  provinces  of  Nova  Scotia  and  New  Brunf- 
luicli,  in  Britij})-\y\i\\x  veflels,  owned  and  navigated  h^Briti/Jj  fubjecSls. 
St.  18  G.  3.  Except  alfo  that  the  governors  of  Nova  Scotia,  New  Brutifiuick^ 
c.  6.  §  13.  ^Y-ic  iflands  of  Cape  Breton,  and  St.  John'sy  may,  in  cafes  of  publick 
emergency  and  diltrels,  authorize  the  importation  of  fcantling, 
planks,  (laves,  heading-boards,  (Idngles,  hoops,  or  fquared  timber 
of  any  fort;  horfes,  neat-cattle,  Oieep,  bogs,  poultry,  or  live- 
ftock  of  any  fort;  bread,  bifcuit,  flour,  peas,  beans,  potatoes, 
wheat,  rice,  oats,  barley,  or  grain  of  any  fort,  for  a  limited  time  ; 
and  the  governor  of  Newfoundland,  being  empowered  by  order  of 
his  Majclty  in  council,  may  authorize,  in  cafe  of  neccflTity,  the 
importation  of  bread,  flour,  Indian  corn,  and  live-ftock,  for  the 
then  enfuing  feafon  Oiily, 

Goods 
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Goods  and  merchandize,  being  the  growch  or  produ£tIon  of  any  This  ftands 
of  the  territories  of  the  United  States  oi  America,  may  be  imported  "P°"  ^^^ 
diredlly  from  thence  in  J?r/V///!'-built  (hips,  owned  by  Brii'ip  fub-  council  of 
je6ls,  and  navigated  according  to  law,  or  in  (liips  built  in  tlie   iH  -April 
countries  belonging  to  the  United  States,  owned  by  fuch  fubjecls,  }''■)-> ^^^^^ 
and  navigated  by  a  mafter  and  three-fourths  of  the  mariners  of  Zz"g.\. 
thofe   countries;  namely,  unmanufa£lured  goods  and  merchan-  0.39.0011- 
dize,  (except  fi(h -oil,  blubber,  whale-fins,  and  fpermaceti) ;  and  ^'"^^f^^y 
alfo  tobacco,  pig-iron,  bar-iron,  pitch,  tar,  turpentine,  rofin,  pot-  c.'^g.    The 
afh,  pearl-afli,  indigo,  mafls,  yards,  and  bovvfprlts,  upon  the  fame  duties  to  be 
duties  as  if  they  came  from  any  Britipj  iHand  or  plantation  in  J.'^'"^"  »" ^be 
America.    Secondly,  Fifli-oil,  blubber,  whale-fins,  fpermaceti,  and  of  goods 
all  other  goods  and  merchandize  (except  fnuff),  upon  the  loweft  and  mer- 
of  the  duties  impofed  by  law  upon  thofe  articles,  if  they  came  '"^"'''^^ 
from  countries  not  under  the  BritiJJj  dominion.     Thirdly,  Snuff"  contained 
upon  the  fame  duties  as  if  it  was  the  product  and  manufadlure  of  '"  ^^^  tables 

and  F,  of  the  confolici-ition  aft,  27  G.  3.  c.  13.  and  thofe  enaded  by  any  law  pafTed  fubfequsnt  touch- 
ing the  duties  in  thofe  fchedules.  Snuft"  is  further  to  be  fubjcft  to  the  regulations  of  ftac.  20  G.  5, 
«.  68. 

2.  Of  the  Trade  with  Afia,  Africa,  and  America, 

No  goods  or  commodities  of  the  growth,  produftion,  or  ma-  St.isCar.a. 
nufa£lure  of  Afia^  Africa,  or  America,  may  be  imported  into  Great  <=•  ^S.  §  3. 
Britain,  in  any  other  than  in  i?r/V7/Z'- built  fhips,  or  in  Britijh  fliips 
owned  by  his  Majefty's  fubjects,  and  navigated  by  a  matter  and 
tliree-fourths  at  leall  of  the  mariners  Britifj  fubjedls. 

Except  fuch  goods  and  commodities  of  the  growth  or  produc-  This  Is  the 
tion  of  the  United  States^  as  are  permitted  by  the  before  mentioned  ""^y  diieft 
order  in  council  to  be  imported  in  fliips  belonging  to  tlie  United  bu7iome"of 

States.  theinflances 

•^vhich  are  given  as  exceptior.s  under  the  next  had  of  exceptions,  are  exceptions  alfo  to  this,  as  far  as 
they  reiate  to  fhips. 

No  goods  or  commodities  of  the  growth,  produQion,  ormanu-  Thisreftric 
failure  of  Afa,  Africa^  or  Amai-ica]   may  be  fliipped  or  brought  ^"".gi^to" 
from  any  other  place  or  country,  but  only  from  thofe  of  their  the  trade 
growth,  produd^ion,  or  manuiadure,  or  from  thofe  ports  where  with  the 
they  can  only,  or  are,  or  ufualiy  have  been,  firft  fliipped  for  tranf-  ^J^h^'enl'- 

■portation.  ral  trade 

with  ACii,  Africa,  and  America  5  and  is  founded  on  the  conftruftion  of  the  fourth  fedion  of  the  ail 
vf  navisatijn. 

Except  the  commodities  of  the  Strcigkts  or  Levant  feas,  from   {<i)  Stat. 
the  ufual  ports  of  lading  them   within  the  Streights  or  Levant  '^^'^^'^^^^ 
feas  [a)  ;  Eaji  India  commodities,  from  the  ufual  ports  for  lading 
them  to  the  fouthward  and  eallward  of  the  Cape  cfGood  H:pc  [by,  .{h)  §  ij. 
the  goods  of  the  Spanifj  or  Portttgufe  plantations  or  dominions, 
from  the  ports  of  Spain  or  Portugal,  or  the  Wefern  Ijles,   com- 
monly called   Azores,    or   the  Madeira  or  Canary  Ijlands  [c]  \  all  (f)  §  14.     • 
bullion  and  prize-goods,  from  any  port  in  any  fort  of  fliips  (<i)  ;  (</)  §  15. 

^  B  4  jtfuits 
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jefuks  bark,  farfaparilla,  balfam  of  Peru  and  To///,  and  all  drugs 
the  produce  oi  America,  from  the Brifijh  plantations  (a);  raw  filks 
or  other  goods  of  Per/ia,  from  any  place  belonging  to  the  Emperor 
of  Rujfia,  in  Britijh'\ivi\\\.  fhips  (b)  j  cochineal  and  indigo,  from 
any  pert,  in  Britijh  ihips,  or  fhips  of  a  ilate  in  amity  [c)  \  gum 
fenega,  coarfe  printed  callicoes,  cowries,  arangoes,  and  other  Eajl 
India  goods,  prohibited  to  be  worn  here,  from  any  port  in  Extrophy 
''J)'st  in  ^r////?>-built  fhips  (^) ;  cotton-wool,  and  goat-fkins,  raw  or 
5  G.  3.  undreil'ed,  from  any  place,  in  Brili/h-hmh  fhips  ((.')  •,  and  goods 
«•  3°-  the  merchandize  of  the  dominions  of  the  Emperor  of  Morocca^ 

jl  G?3.      f^°"^  Gibraltar,  in  Britijh  fhips  (/). 
c.  5a.   15G.  3.  c.  35.     (/)  Stat.  Z7  G.  3.  c.  19. 


(a)  Stat. 
7  Ann. 
e.  8. 
{b)  Stat. 
14  G.  z. 
c.  36. 
(c)  Stat. 
J3  G.  I. 
c.  15.  ft. 


St.TiCar.a. 
c.  18.  §8. 

amaided  by 
ft.  -.7  G.  3. 
«.  iS.  §  10. 


Stat.  13  & 
14  Car.  2. 
c.  II.  §23. 


ig)  Stat. 
6  Geo.  1. 
c.  i(y. 
{h)  Stat. 
'J.2.  Ceo.  3. 
C.78.  §2. 
amended 
by  ftat. 
x^  Geo.  3. 

£.  19.  §  JC, 


3.  Of  the  European  Trade. 

No  goods  or  commodities  of  the  growth,  produ£lion,  or  ma^ 
nufa<Sl:ure  oi  Europe,  hereinafter  enumerated  and  defcribed,  name- 
ly, no  goods  or  commodities  the  growth,  produ£l:ion,  or  manu- 
facture of  Mufcovy,  or  of  any  territories  belonging  to  the  Emperor 
of  Rtijfia ;  nor  any  fort  of  mafls,  timber,  or  boards  ;  no  foreign 
fait,  pitch,  tar,  rofm,  hemp,  or  flax,  raifins,  prunes,  olive-oils ;  no 
forts  of  corn  or  grain,  fugar,  pot-afhes,  wines,  vinegar,  or  fpirits 
called  aquavitse,  or  brandy-wine ;  may  be  imported  but  in  Britijh- 
built  fliips,  or  in  Briti/Jj  fhips  owned  by  his  Majefcy's  fubje£l5, 
and  navigated  by  a  mailer  and  three-fourths  at  leail  of  the  ma- 
riners Britijh  fubje£ls,  nor  any  currants  or  commodities  of  the 
growth,  produdlion,  or  manufa£lure  of  any  country  belonging  to 
the  Turhijh  empire,  may  be  imported  but  in  Briti/h-b-d\lt  fhips, 
owned  by  Britijh  fubjetts,  and  navigated  by  a  mailer  and  tliree- 
fourths  at  leafl  of  the  mariners  Britijh  fubje£ls  •,  or  in  fliips  of  the 
built  of  any  country  or  place  in  Europe  under, the  dominion  of  the 
fovereign  or  flate  in  Europe  of  which  fuch  goods  are  the  growth, 
produ6lion,  or  manufa£lure  ;  or  of  the  built  of  fuch  port  where 
the  fajd  goods  can  only  be,  or  ufually  are,  firft  fhipped  for  tranf- 
portation,  and  navigated  by  a  mafler  and  three-fourths  at  leafl 
of  the  mariners  of  that  country,  place,  or  port. 

No  fort  of  wines  (other  than  Rhenifh),  no  fort  of  fpicery,  gro- 
cery, tobacco,  pot-afhes,  pitch,  tar,  fait,  rofin,  deal  boards,  fir 
timber,  or  olive-oil,  may  be  imported  from  the  Netherhmds  or 
Germany,  upon  any  pretence,  in  any  fort  of  fhips  or  veflels  what- 
foever. 

Except  timber,  fir  planks,  ma/ls,  and  deal  boards,  the  produclion 
of  Germany,  from  any  port  or  place  in  Germany,  by  Britijh  fub- 
je£ts,  in  B-.itip-hmXt  fhips [g]  ;  and  wines  (/6),  the  growth  or  pro- 
du£lion  of  Hungary,  the  Aujlrian  dominions,  or  any  part  of  GVr- 
mnny^  from  the  Aujlrian  Netherlands,  or  any  port  or  place  be- 
longing to  the  Emperor  o^  Germany,  or  the  Houfe  oi  Aujlria^ 
in  any  fuch  ihips  or  vefTels  as  are  defcribed  in  the  preceding 
claufe. 


Bullion 


Bullion  and  prize-goods,  and  all  other  goods  and  commodities, 
of  the  growth,  produ<Sbion,  or  manufadlure  of  Europe,  (not  pro- 
hibited abfolutely  to  be  imported,)  may  be  imported  from  any 
country,  place,  or  port,  in  any  fort  of  fliips,  owned  and  navigated 
in  any  fort  of  manner :  for  bullion  and  prize-goods  are  excepted 
by  the  fifteenth  fe£lion  out  of  all  the  provifions  of  the  aft  of  navi- 
gation ;  aod  what  is  not  prohibited  by  ftatute  mufl  of  courfe  be 
open  and  free, 

4.  Of  the  Goading  Trade. 

No  perfon  may  lade  or  carry  on  board  any  (hip  or  veflel,  other  St.iaCar.x, 
than  a  Briti/h-hmXt  fhip,  or  a  Briiijh  (hip  owned  by  Britijh  fub-  *•  ^^'  §^* 
jecls,  and  navigated  by  a  mafter  and  three-fourths  at  leaft  of  the 
mariners  Britijh  fubjects,  any  commodities,  or  things,  of  what 
kind  foever,  from  one  port  or  creek  of  Great  Britain  or  Ireland,  or 
of  the  iflands  of  Guernfey  or  Jerfey,  to  another  port  or  creek  of  the 
fame,  or  any  of  them. 

!pvery  foreign-built  fliip    or  veflel  bought   and   brought    into  St.  ija.a. 
Great  Britain,  to  be  employed  in  carrying  goods  and  merchandize  '^•*^* 
from  port  lo  port,  is  to  pay  at  this  port  of  delivery,  for  every 
yoyage,  five  fliillings />f r  ton,  over  and  above  all  other  duties. 

5,  Of  the  Fiflieries. 

Frefh  fifh  of  every  kind,  caught  by  the  crew  of  any  Britijh-\>\xi\t  St.  27  G.  3. 
fhip  or  velTel,  owned  by  Britijfj  fubje£ls,  ufually  refiding  in  Great  *=•  ^3§3*« 
Britain,   Ireland^   Guernfey,   Jerfey,  or  Man,   and   navigated  by  a 
jnafter  and  three-fourths  at  leait  of  the  mariners  Britijlj  fubjecls, 
may  be  imported  in  fuch  (hips  free  of  duty. 

No  fort  of  fifh  whatever  of  foreign  filhing  (except  eels,  flock  St,  10  &  n 
fifh,  anchti^'iei,  llurgeon,  botargo  or  caveare,  turbots>  lobfters,  w.  3.  c.  24. 
and  oylt-rs;  may  be  imported  into  Great  Britain.  j^^'J  ^'  ^1 

enforced  by  ftat.  9  G.2.  c.  33.  ;  and  flat.  26  G.  3.  c  81.  §  43,  44.  Oyfters  are  not  fpecially  ex- 
cepted ill  any  (tatute  ;  but  there  is  a  duty  on  them  in  the  confolidation  adl,  which,  not  being  leviable  on 
Britifli-faught  filh,  muft  be  conltrued  as  apermilfion  to  import  toteign-caught  oyfters. 

Perpetual  bounties  are  payable  on  the  export  of  pilchards  or  St.  5  g.  i. 

fhads,  cod-fifh,  ling,  or  hake,  whether  wet  or  dried,  falmon,  white  ^'  '^-  §*• 

herrings,  red  herrings,  and  dried  red  fprats,  being  of  Britijh  fiih.  ^^^g^_  r  j|* 
ing  and  curing. 

Temporary  bounties  are  payable  on  the  tonnage  of  fhips  carry-  81.260.3. 

ing  on  the  BritiJJj  and  the  Greenland  fifheries;  on  the  quantity  of  ^-  ^'; .'?" 

fi{h  taken  in  the  Britijh  and  the  Newfoundland  fifheries ;  on  the  fiihenes' 

quantity  of  oil,  head-matter,  blubber,  and  whale-fins,  taken  in  the  continued 

Southern  whale-fifhery  ;   and  on  the  er.port  of  pilchards,  feal  fkins,  ''5'  ^^  ^"  3* 

head-matter,  blubber,  and  whale-fins,  taken  in  the  Neicfcunclland,  350'.-. 

Greenland,   and  Southern  whale-fifheries,  may  be  imported  free  of  c.^o.  ttat. 

duty,  provided  Britipj  fliips  are  employed,  owned  by  Britijh  fub-  **^^*  3- 

jeds  ufually  refiding  in  the  king's  European  dominions,  and  navi-  tinted,*^^ 

gated 


74^  ^ercfiant  anD  £^crc{)anDi^e» 

amended  by   gated  by  3  mafter  and  three-fourths  at  leafl  of  the  mariner* 
*9  ^'  3-       ufually  refiding  in  the  king's  European  dominions. 

31  G.  3.  c.  43.  32  G.  \,  c.  22.  as  to  the  Greenland  fi(hery  ;  flat.  26  G.  3.  c.  26.  as  to  the  Newfound- 
land fifhery  j  flat.  26  G.  3.   c.  50.  continued  by  flat.  35  G.  3.  c.  92.  as  to  the  SoutJiem  whale-fiihery. 

6.  Of  ^r/"/7^  Ships. 

St.  26  G.  3.       A  British-built  (hip  is   fuch  as  has  been  built  in  Great 

•.  60,  §  I,    Britain  or  Ireland^  Guernfeyy  Jerfey,  or  the  i/7^  o/"  yT-fo/z,  or  in  fome 

*'  of  the  colonies,  plantations,  iflanils,  or  territories  in  Afia^  Africoy 

or  America^  which  at  the  time  of  building  the  fliip  belonged  to,  or 

were  in  the  poffefTion  of,  his  Majefty ;  or  any  fliip  whatfoever 

which  has  been  taken  or  condemned  as  lawful  prize. 

But  fuch  i^ri/i/^-built  fhips  as  fhall  be  rebuilt  or  repaired  in  any 
foreign  port  or  place,  to  an  amount  exceeding  fifteen  fliillings  per 
ton,  fhall  not  be  confidered  as  Britijh  built,  unlefs  fuch  repairs  (hall 
be  proved  to  have  been  ncceffary  to  enable  the  fliip  to  perform  her 
voyage. 

A  British  fliip  is,  first,  fuch  as  is  foreign  built,  and  before 
ift  May  1786  belonged  wholly  to  any  of  the  people  of  Great 
Britain  or  Ireland^  Guernfey^  J^^'f^h  ^'^  ^'■'^  W^  of  Man ,  or  of  any 
colony,  ifland,  plantation,  or  territory  in  AJ:a^  Africa^  or  America, 
in  pofFefEon  of  his  Majefly. —  Secondly,  fuch  as  has  been  built  or 
rebuilt  on  a  foreign-made  keel  or  bottom,  and  regiftered  before 
I  ft  May  1786,  as  a  Briiip  fhip.— Thirdly,  fuch  as  had  begun 
to  be  repaired  or  rebuilt  on  a  foreign-rnade  keel  or  bottom  before 
ift  May  1786,  and  has  fince  been  regiftered  by  order  of  the 
commilfioners  of  the  cuftoms  in  England  or  in  Scotland. 
26  G.  3.  Every  fhip  or  vefiel  having  a  deck,  or  being  of  the  burden  of 

c.  60.  fifteen  tons,  and  belonging  to  a  fubject  in  Great  Britain  or  Ire' 

*  ^"  ^  '  landy  Giiernfeyy  Jerfey,  or  the  IJle  of  Man ^  or  any  colony,  planta- 
tion, ifland,  or  territory,  to  his  Majelty  belonging,  muft  be  re- 
giftered by  the  perfon  claiming  property  therein,  who  is  to  obtain 
a  certificate  of  fuch  regiftry  in  the  port  to  which  the  fhip  or  vefTel 
properly  belongs  ;  and  the  certificate  is  to  diftinguifh  the  fhip  or 
veflel  under  one  of  thefe  two  clafTds ;  Certificates  of  British 

PLANTATION  REGISTRY;  Or,  CERTIFICATES  OF  FOREIGN  SHIPS 
REGISTRY  FOR  THE  EUROPEAN  TRADE,    BRITISH    PROPERTY. 

%  5.  The  port  to  which  a  fhip  fliall  be  deemed  to  belong,  is  the  port 

from  and  to  which  flie  ufually  trades,  or,  being  a  new  fhip,  fhall 
intend  to  trade,  and  at  or  near  which  the  hufband,  or  adling  and 

§  6.  managing  owner,  ufually  refides.     No  fhip,   the  property  of  the 

king  or  royal  family,  nor  any  lighters,  barges,  boats,  or  vtfiels,  of 
any  built  or  defcription  whatever,  ufed  folely  in  rivers  or  inland 

'\  7.  navigation,  need  be  regiftered  ;  and  no  fhip  built  in  the  United 

States,  or  owned  by  the  people  thereof,  during  the  time  the  pro- 
hibitory afts  were  in  force,  and  not  before  regiftered,  is  entitled 
to  be  regiftered,  unlefs  it  has  been  condemned  as  prize,  or  having 
been  ftranded  fliall  have  been  built  or  rebuilt,  and  regiftered  in 

S  8.  the  manner  before  praclifed  and  allowed.      No  fubjeft,  whofe 

wfuul  rcCdence  is  out  of  the  king's  dominions,  fhall,  during  fuch 

6  refidencc, 
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refidence,  be  entitled  to  be  owner  in  whole  or  in  part  of  a  Britijb 
(hip  to  be  regiftered  under  this  a£l,  unlefs  he  is  a  member  of  fome 
Britijh  fadlory,  or  agent  for,  or  partner  in,  any  houfc  or  copart- 
nerfhip  acSlually  carrying  on  trade  in  Great  Britain  or  Ireland. 

An  oath  is  to  be  taken  before  the  perfon  making  the  regiftry  §  lo. 
and  granting  tlie  certificate  by  the  owner  ;  and,  if  there  are  two 
joint  owners,  by  both,  if  they  both  live  within  twenty  miles  of 
the  port,  otherwife  by  one  :  if  more  than  two,  then  by  the  greater 
part,  not  excee^ling  three,  if  fuch  greater  number  of  them  are 
refident  within  twenty  miles  of  the  port ;  or  by  one,  if  all  (hall 
be  refident  at  a  greater  diftance ;  and  where  one  of  three  joint  §  ii. 
owners  takes  the  oath,  he  is  alfo  to  fwear,  that  thofe  who  are  ab- 
fent  are  not  refident  within  twenty  miles  of  London,  and  have  not 
wilfully  abfented  in  order  to  avoid  the  oath,  or  are  prevented  by 
illnefs. 

No  ihip  is  to  be  permitted  to  clear  out  as  a  ^nV^-built  Ihip,  §  32. 
or  a  Britijh  fliip,  or  to  be  entitled  to  the  privileges  of  a  Briti/h- 
built  fliip,  or  a  BritiJJ)  fiiip,  unlefs  the  owner  has  obtained  a  cer- 
tificate of  regiftry  ;  and  any  fliip  departing  from  port  without 
being  fo  regiftered,  and  obtaining  fuch  a  certificate,  fliall  be  for- 
feited. 

All  fliips  not  entitled  to  the  privileges  of  a  BritiJJ}  built  fhip,  or  St.  27  G.  3. 
a  BritiJJj  fl'.ip,  and  all  fhips  not  regiftered  as  aforefaid,  are  deemed,  *•  ^9-  §  ^3' 
although  they  may  belong  to  Britijh  fubjecls,   to  all  intents  and 
purpofes,  alien  or  foreign  fliips. 

As  often  as  the  property  of  a  (liip  is  transferred  from  one  Britijh  St.  26  G.  3. 
fubjedl  to  another,  in  whole  or  in  part,  the  certificate  of  the  re-  <=.  60.  §17. 
giftry  is  to  be  truly  and  accurately  recited  in  words  at  length  in  of  the^^aftis 
the  bill  or  other  inftrument  of  fale,  otherwife  the  bill  of  fale  is  to  general, and 
be  void.  ^PP''"  f°  * 

transfer  of 
/hips  at  fea  ;  an  J  if  the  requifitions  of  it  are  not  ftri£lly  complied  with,  the  vendee,  or  perfon  claiming 
linder    the  bill  of  fale,  his  neither  a  legal,  nor  equitable,  intereft  in  the  fhjp,     Rollelton  v.  Hibbert, 
3  Term  Rep.  406.      Hibberc  v.  Rollefton,    3  Bi.  Ch.  Ca.   371.     Camden  v.  Andetfon,    5  Term 
Rep.  70^. 

As  often  as  the  mafter  of  a  fliip  is  changed,  a  memorandum  §  iS. 
thereof  is  to  be  inuorfed  on  the  certificate  by  the  proper  officer  of 
the  cuftoms. 

The  owner  is  to  caufe  the  name  by  which  the  fhip  is  regiftered  §  19. 
to  be  painted  on  a  confpicuous  part  of  the  ftern ;  and  fuch  name 
is  not  to  be  changed. 

If  a  certificate  of  regiftry  is  loft  or  miflaid,  or,  if  a  fhip  fhall  be  §  22,  23. 
altered  in  form  or  burden,  or  from  any  denomination  of  veiTel  to 
another,  by  rigging  or  fitting,  fhe  muft  be  regiftered  de  novo^  and 
a  new  certificate  granted. 

Mailers  of  (hips  are,  on  demand,  to  produce  their  certificates  §  34. 
to  the  principal  officer  in  any  port  within   the  king's  dominions, 
pr  to  the  Britijh  conful  or  chief  officer  in  any  foreign  port. 

A  fliip  had  originally  been  regiftered,  and  was  faid  to  be  bought  Macneal'i 
by  Macneal  at  Savannah  in   South  Carolina,     Having  taken  in  a  "^^"    . 

IvCCVCS 

cargo  there,  he  failed  for  NaJJau^  where  he  applied  tp  the  governor  shipping, 

for  5=1. 
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for  a  regifter.  The  officer  whofe  duty  it  was  to  make  out  the 
certificate  of  regiftrjr,  alJeged  that  he  had  no  printed  forms  left, 
but  that  he  was  ready  to  make  an  indorfement  upon  the  old  cer- 
tificate, on  Maciieal's  taking  the  oath  prefcribed  by  flat.  26  G,  3. 
Jilaaieal  afterwards  failed  to  Savannah,  and  returned  again  to 
NaJJau  with  a  cargo,  where  the  fliip  was  feized  ;  but  on  a  hearing 
in  the  court  of  Admiralty,  {he  was  releafed  as  not  forfeited. 

On  the  part  of  Macneal  it  was  now  contended,  that  the  fale  of 
a  Britijh  (hip  in  a  foreign  port  was  not  an  a6l  forbidden  by  any  law  ; 
that  he  did  all  in  his  power  to  obtain  a  fair  and  legal  regiftry  \ 
that  it  was  a  blunder  in  the  collector  not  to  give  him  a  certificate, 
alleging  he  had  no  printed  forms  ;  that  on  his  return  to  Najfau  he 
meant  to  renew  his  endeavours  to  obtain  a  regiftry,  his  intention 
being  to  trade  between  Najfau  and  Savannah ;  and  that  in  the  cafe 
of  a  change  of  property  in  a  foreign  port,  he  was  left  at  large  as 
to  {kt proper  port  for  the  regiftry  of  the  fliip  ;  and  having  declared 
his  intention  to  trade  thereafter  from  Najfauy  that,  and  that  only, 
became  the  proper  port  where  the  fhip  (hould  be  regiftered. 
Lord  Cam-  Upon  which  it  was  obferved  by  the  Lord  Prefident,  how  ma- 
^*'*'  terial  it  was  to  afcertain,  in  cafes  where  a  fliip  was  fold,  whether 

in  a  foreign  or  BritiJJj  port,  what  fliall  be  the  port  to  which  fuch 
Ihip  fliall  be  faid  to  belong,  and  within  what  fpace  of  time  flie  fliall 
repair  to  fuch  port  ?  For  if  it  fliould  be  once  laid  down  that  fuch 
a  fhip  might  regifter  in  any  other  port  than  that  where  flie  was 
firft  regiftered,  he  was  fatisfied  the  att  of  the  28th  of  the  king, 
which,  he  faid,  is  founded  upon  the  beft  principles,  and  is  wifely 
and  fagacioufly  contrived  by  the  noble  perfon  who  was  the  author 
of  it  to  prevent  the  many  frauds  committed  under  the  atl  of  King 
JVilliam,  would  be  wholly  difappointed  of  its  effect. 

He  then  confidered  the  defeats  in  ftat.  7^8  Will.  3.  the 
frauds  that  were  committed  under  it,  and  to  what  thofe  frauds^ 
were  owing.  It  direfts,  that  in  all  cafes  of  change,  whether  of 
the  name  or  the  property  of  the  fliip,  if  in  another  port,  it  fliould 
be  regiftered  de  novo ;  but  in  neither  cafe  does  die  act  give  any 
dire£tion  to  point  out  the  particular  port  where  fuch  fliip  fhould 
be  regiftered.  The  confequence  of  this  want  of  provifion  in  the 
act  had  been  the  multitude  of  frauds  that  were  continually  prac- 
tifed  in  the  regiftry  of  ftiips  •,  for  in  any  port  whatfoever,  if  a 
perfon  prefented  himfelf  and  took  the  oath  required  by  that  aft, 
he  was  entitled  to  have  the  fliip  regiftered.  For  it  was  remark- 
able, that  the  a£l:  required  no  other  fecurity  than  the  tranfient 
oath,  as  he  called  it,  of  any  man  whatfoever  who  chofe  to  offer 
himfelf,  and  who  the  next  minute  might  flip  away  and  never  be 
heard  of  afterwards.  He  faid,  he  did  not  wonder  that  the  noble 
perfon  who  framed  the  ftatute  of  the  26th  of  the  king  confidered 
thefe  frauds,  and  the  preventing  of  them,  as  particularly  deferv- 
ing  his  attention  j  and  he  was  very  happy  to  fay,  that  if  they  were 
right  in  the  judgment  they  were  then  going  to  give,  he  believed 
tliey  fliould  fo  fully  fecond  the  defign  of  this  a£t,  that  he  wo^ld 
defy  any  man  finding  a  loop-hole  to  evade  it. 

He 


He  thought  that  flat.  26  G.  3.  was  an  atl  which  in  every  view 
of  it  fhould  be  confidered  as  a  remedial  a£l  *,  it  was  for  preventing 
a  publick  mifchief,  to  amend  and  alter  flat.  7^8  JVill.  3.  It 
had  appeared  that  frauds  without  number  were  committed  under 
that  acl ;  and  that  was,  and  was  ilated  to  be,  the  reafon  of  making 
this  adt. 

The  rule,  therefore,  of  conflruclion  in  applying  and  explaining 
the  adl,  fliould  be  fuch  as  will  mod  aid  in  advancing  the  means 
of  relief  and  in  fuppreffion  of  fraud.  And  fliould  it  be  confi- 
dered in  any  light  as  a  penal  adl,  he  was  clearly  of  opinion,  that 
every  thing  arifing  from  fuch  a  confuleration  fliould  be  controlled, 
by  the  other  character  of  it  as  a  remedial  atl. 

He  obferved,  that  by  feci  5.  of  the  acl,  the  port  where  the  re- 
giftry  ought  to  be  made,  was  exprci'sly  defined  ihs  port  from  and  to 
nvhichjlje  has  ufually  traded ;  and  if  a  new^  fhip,  the  port  to  aiid  from 
nvhich  f:e  intends  to  trade.  It  is  efl^entially  neceflary,  and  exprefsly 
required,  that  the  huflDand's  or  adling  owner's  refulence  fliould  be 
near  fuch  port.  This  circumftance  of  refidence  feems  to  be  made 
the  mod  indifpenfable  requihte  in  the  fe6lion.  Bcfides  this,  there 
are  added  fecurities,  controls,  furveys  of  the  fliip ;  all  v/Iiich,  if 
complied  with,  efpecially  that  of  refidence  near  the  port,  it  fliould 
feem  that  fraud  would  be  almofl;  impoflible. 

He  forebore  making  more  obfervations  on  the  a£l,  except  only 
as  to  one  point  j  that  is,  how  long  time  Jhould  he  alloived  after  the 
change  of  property  in  the  fkip  for  arriving  at  the  proper  port  ivhere  the 
Jhip  ought  to  be  regiflered :  for  if  the  time  allowed  were  indefinite, 
fo  that  a  fliip  might  be  trading  from  port  to  port  without  regifl:er- 
ing,  the  defign  and  obje£l  of  the  a6l  would  be  at  an  end. 

It  is  remarkable,  that  ft.at.  7  dif  8  Will.  3.  fpecifies  no  time  for 
new  regiftering;  no  more  does  flat.  26  G.  3  ;  but  the  latter  a£l 
does  in  one  claufe  decide  what  is  to  be  done  in  a  particular 
cafe  ;  and  he  thought  the  direction  there  given  might,  by  analogy, 
be  applied  to  all  cafes  of  a  new  regiilry — '*  or  to  any  other  port 
"  in  which  ftie  can  be  legally  regiflered  by  this  a£l."  l^Iow  there 
is  no  cafe  under  this  aCl  but  that  of  a  change  of  property  in  a  fo- 
reign port.  Every  court  before  which  a  cafe  of  this  fort  comes, 
is  to  confider  the  time.  Common  fenfe  and  common  reafon  muft 
fay,  a  fhip  fhall  be  at  liberty  to  navigate  without  a  regifler,  and 
ihall  be  protected  by  law,  if  in  the  mean  time  fhe  is  ufing  due 
diligence  to  reach  a  port  where  a  regifler  may  be  obtained.  As 
for  inftance,  fuppofe  a  fhip  is  fold  at  fea,  and  flie  is  then  making 
a  voyage  under  a  charter-party,  and  the  port  at  which  fhe  firfl 
arrives  after  fuch  fale  is  not  a  proper  port  for  her  regiftering,  he 
held  fhe  would  be  juftified  in  going  to  fuch  port;  but  that  no 
further  delay  would  be  excufed,  as  ihe  ought  in  convenient  time 
to  proceed  to  the  port  where  (he  can  be  regiftered. 

Upon  the  whole  the  rule  is  this  :  Where  the  property  of  a  fliip 
is  transferred  in  a  foreign  port,  flie  mufl  with  all  due  diligence 
proceed  to  the  proper  port  where  flie  may  be  regiflered  :  this  port 

mufl 
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mufl  be  that  of  which  fiie  is,  as  it  were,  an  inhabitant.  'Thii 
circumflaiice  is  a  part  of  the  certificate,  is  a  part  of  the  oath,  and 
is  eflentially  neceffary  to  the  regiftry. 

Compare  Macfieal's  fituation  with  thefe  requifites.  He  was 
faid  to  be  the  purchnfer  of  this  fhip  at  Savannahs  nothing  more 
appears  of  him  :  it  might  fairly  be  afked,  Who  is  he  ?  Whence 
comes  he  ?  What  property  has  he  ?  what  relations  ?  what  friends? 
By  his  own  account  he  paid  only  a  part  of  the  purchafe-money, 
for  the  remainder  he  was  to  draw  on  merchants  in  Jamaica  :  whe- 
ther thofe  bills  were  paid  or  not,  does  not  appear.  Thefe  mer- 
chants, by  his  account,  were  to  become  part  owners  of  the  fhip  j 
which  alone  makes  his  oath  incorrect,  and  brings  great  fufpicion 
on  the  whole  tranfiidlion.  He  comes  to  Savannah  with  a  cargo 
belonging  to  fome  American  merchants,  but  which  in  the  bill  of 
lading  is  made  to  belong  to  Macneat ;  all  which  was  probably  a 
mere  colour  to  give  him  the  credit  of  the  property,  in  order  to 
enable  him  to  obtain  a  reglftry. 

He  coniidered  it  as  a  fundamental  obje£lion  to  this  fhip,  that 
Macneal  had  no  known  refidence.  He  looked  upon  him  as  a  fea- 
vagabond  ;  and  obferved,  that  he  felt  he  was  under  the  neceffity 
of  fwearing  w^ith  care ;  for  in  his  oath  he  did  not  go  farther  thaa 
to  fay,  "  he  had  not  been  a  refident  in  any  country  not  under  the 
**  dominion  of  his  Majefty." 

On  this  fingle  objeclion,  without  taking  into  confideration  any 
other,  the  court  might  decide  againfl:  this  fliip.  But  he  had 
thought  it  proper  to  give  more  at  large  the  fenfe  of  the  court 
upon  the  policy  of  the  a£l,  becaufe  it  is  extremely  material  that 
its  principle  fhould  be  thoroughly  underftood  j  and  as  to  the  point 
in  qucftion,  if  the  acl  was  not  fcrupuloufly  adhered  to,  he  was 
perfuaded  the  whole  of  its  regulations  would  be  futile  and  ufelefs. 
It  became  the  more  neceflary  to  be  thus  explicit,  as  the  Judge 
below  had  feemed  greatly  to  have  mifunderftood  the  act ;  declar- 
ing, that  Macneal  had  offended  only  againft  the  letter  of  the  a£l:, 
and  not  againft  its  fpirit.  Indeed,  faid  his  Lordfhip,  it  is  in  ge- 
neral beyond  fea,  in  our  plantations,  that  the  laws  of  navigation 
are  broke  through  and  evaded  ;  added  to  which,  the  application  of 
them  is  left  for  a  time  with  governors,  colktlors  of  the  cuftoms, 
and  other  perfons  not  fufficiently  converfant  with  legal  matters, 
who  contribute  to  aggravate  fuch  mifchiefs  by  mifconftrudion  and 
falfe  interpretations  of  the  law.] 
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THE  names  of  men,  at  this  day,  are  only  founds  for  dillilnc- 
tion  fake,  though  perhaps  they  originally  imported  fome- 
thing  more,  as  fome  natural  qualities,  features,  or  relations  ;  but 
now  there  is  no  other  ufe  of  them,  but  to  mark  out  the  families 
or  individuals  we  fpeak  of,  and  to  difference  them  from  all  others  ; 
fince  therefore  they  are  the  only  marks  and  indicia  of  things  which 
humr.n  kind  can  underfland  each  other  by,  we  muft  fee  what  cer- 
tainty the  law  requires  herein,  and  what  the  eifedls  and  confe- 
quences  are  of  the  omilfion  of  the  name,  or  falfe  fpecification  o£ 
the  party  j  and  this  we  fliall  do  under  the  following  heads : 

(A)  Y/hat  Names  are  confidered  as  the  fame. 

(B)  What  Names  and  Additions  are  required  by 
Law,  and  muft  be  truly  inferted :  And  herein, 

1 .  Of  the  Difference  between  the  Chriftian  Name  and  Sir- 
name. 

2.  Of  the  Addition  of  the  Eflate  or  Degree. 

3.  Of  the  Addition  of  the  Myftery. 

4.  Of  the  Addition  of  the  Town,  Hamlet,  Place,  or  County^ 

5.  Of  Additions  which  are  only  Conveyances  to  the  Allien. 

(C)  Where  the  Name  is  truly  put  at  firft,  and  after- 
wards varied  from. 

(D)  Of  the  Difference  between  a  Miftake  in  Grants, 
Obligations,  ^r.  and  Judicial  Proceedings. 

(E)  At  what  Time  the  Miftake  muft  be  taken  Ad- 
vantage of,  and  how  the  farne  is  falved. 

(F)  Of  the  Manner  of  taking  Advantage  of,  and 
Pleading  a  Mifnomer  or  Want  of  Addition. 

(G)  Who  may  take  Advantage  thereof. 


(A)  What 
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Cro.  Jac. 
JZ5.  iRolI. 
Abr,  i3<;. 
Piers  Grif- 
£th  V.Hugh 
Middleton. 


2  Roll. 
Ahi.  135. 
Leon.  147. 
a  Roll. 
Abr.  135. 
Palm.  71. 


s  Roll. 
Abr.  135. 
Videheid 
©f  Amend- 
nent  and 
Jeofail, 
a  Roll. 
Abr.  136. 
3  Keb.  27S. 
Mod.  107* 


(A)  What  Names  are  confidered  as  the  fame=. 

tF  two  nnmes  are  in  an  original  derivation  the  fame,  and  are 
■*  taken  promifcuoufly  to  be  the  fame  in  common  ufe,  thougi>. 
they  differ  in  found,  yet  there  is  no  variance  ;  and  therefore  where 
Piers  Griffith  brought  an  audita  querela^  to  which  an  outlawry  was 
pleaded  by  the  name  of  Feter  Griffith^  the  plea  was  allowed ;  for  it 
appears  by  a6ls  of  parliament,  that  Piers  and  Peter  have  been  ufed 
promifcuoufly,  as  fignifying  the  fame  perfon. 

So,  Saufiders  and  Alexander,  "Jane  and  Joatiy  Jean  and  John, 
Garrety  Geraty  and  Gerald^  are  the  fame  names. 

But  Ralph  and  Randall,  Randulphus  and  RattdalphuSy  Sibel  and 
Ifabellay  have  been  held  to  be  diftincl  names  ;  and  fo  of  others,  in 
which  there  is  a  fubftantial  variance  in  found,  original,  and  com- 
mon ufe. 

So,  Agnes  and  Anne  are  different  names ;  and  therefore  if  one 
declare  againft  J-S.  and  Agnes  his  wife,  and  on  the  record  of  niji 
prius  it  is  Anne  his  wife,  this  is  a  material  variance,  and  not 
amendable. 

If  there  are  two  Englifh  names  that  are  diftinft,  and  one  Latin 
name  for  them  both,  fuch  name  (hall  ferve  for  both,  as  Jacobut 
for  James  and  Jacoby  although  two  diftindt  Englijh  names. 


(B)  What  Names   and   Additions  are  required  by 
Law,  and  muft  be  truly  inferted  :  And  herein, 

I.  Of  the  Difference  between  the  Chriftian  Name  and  SiriTame. 

1 F  the  chriftian  name  be  wholly  miftaken,  this  is  regularly  fatal 
■*•  to  all  legal  inftruments,  as  w^ell  declarations  and  pleadings,  as 
grants  and  obligations  ;  and  the  reafon  is,  becaufe  it  is  repugnant 
to  the  rules  of  the  chriftian  religion,  that  there  fhould  be  a  chriftian 
without  a  name  of  baptifm,  or  that  fuch  perfon  {hould  have  two 
chriftian  names,  fince  our  church  allows  of  no  re-baptizing  ;  and 
therefore  if  a  perfon  enters  into  a  bond  by  a  wrong  chriftian 
name,  he  cannot  be  declared  againft  by  the  name  in  the  obligation, 
defendant  by  and  his  true  name  brought  in  an  alias ^  for  that  fuppofes  the  pofii- 
thenamehe  bility  of  two  chriftiaii  names  •,  and  you  cannot  declare  againft  the 
to  the  bond  P'^^^X  ^Y  ^^'^  right  name,  and  aver  he  made  the  deed  by  his  wrong 
name  ;  for  that  is  to  fet  up  an  averment  contrary  to  the  deed  ;  and 
there  is  this  fan£tion  allowed  to  every  folemn  contradl,  that  it  can- 
not be  oppofed  but  by  a  thing  of  equal  validity ;  and  if  he  be  em- 
pleaded  by  the  name  in  the  deed,  he  may  plead  that  he  is  another 
,   ,    .         perfon,  and  that  it  is  not  his  deed  {a\, 

ply  he  IS  as     *  ^    ' 

well  known  by  the  one  name  as  the  other,  and  give  in  evidence  the  defendant'i  aftual  fubfctlption  by 

tha;  name.} 

But 


Cro.  Jacj 
558.  640. 
Owen,  107. 
Dyer,  279. 
5  Co.  43. 
Poph.  57. 
Noy,  135. 
Cro.  Eliz. 
57.  aia. 
[(a)  But  if 
plaintiff  fues 


&c.  and  de- 
fendant 
pleads  a 
mifnomer, 
plaintiff 
may   re 
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But,  though  perfons  cannot  have  two  chriftlan  names  at  one  and  Co.  Lit.  3. 
the  fame  time,  yet,  they  may,  according  to  the  inftitution  of  the  ^R""-  Abr. 
church,  receive  one  name  at  their  baptifm,  and  another  at  their  cawdy's 
confirmation  ;  for  though  it  allows  no  re-baptizing  to  make  double  cafe,  who 
names,  yet  it  doth  not  force  men  to  {a)  abide  by  the  names  given  ^^'g^^"*^}, 
them  by  their  godfathers,  when  they  come  themfelves  to  make  name  of 
profeflion  of  their  religion.  I'homa'y  and 

confirmed 
by  the  name  of  Francis,     {a)  But  a  psrfon,  by  taking  a  new  name  of  confirmation,  does  not  lufe  his 
oame  of  baptifm.    6  MoJ.  115,  ti6.    Salk.  6.  pi.  25.     2  Ld.  Raym.  loi  5,  uia. 

The  miflake  of  the  furname  does  not  vitiate,  becaufe  there  is  3H.  6. 25,' 
no  repugnancy  that  a  perfon  (hould  have  different  furnames  ;  and  ^.^°"' 

,  *.    o    .^    J  ,       _       ^  -  1  1-        •         I  1  r   Abr.  J46. 

therefore  it  John  Gape  enters  mto  an  obligation  by  the  name  ot 
John  Gaiey  he  may  be  empleaded  by  the  name  in  the  deed,  and  his 
real  name  brought  in  by  an  alias,  and  then  the  name  in  the  deed 
he  cannot  deny,  becaufe  he  is  eftopped  to  fay  any  thing  contrary 
to  his  own  deed. 

The  declaration  muft  be  of  the  name  in  the  obligation,  with  an  Dyer,  275. 
alias  of  the  real  name  ;  for  the  declaration  muft  fhew  the  caufe  of  ^"^'-  *'^' 
complaint  as  it  is  ;  therefore  it  muft  in  all  things  follow  the  obli- 
gation, and  the  intent  of  the  alias  is  only  to  fhew  he  has  been 
differently  called  from  the  name  in  the  obligation  ;  and  therefore 
if  a  man  oblige  himfclf  by  the  name  of  J.  S.  efq.  and  afterwards 
he  be  made  a  knight,  the  plaintiff  may  declare  againft  J.  S.  knight, 
alias  J.  S.  efq. 

It  is  faid,  that  a  perfon  cannot  take  advantage  of  a  miftaken  2  Hawk, 
furname  in  an  indiclment,  either  by  plea  in  abatement  or  other-  i'^g'/'*^* 
wife,  notwithftanding  fuch  furname  have  no  affinity  with  his  true 
one,  and  he  was  never  known  by  it.  And  in  this  refpeft,  an  in- 
didlment  difi^ers  from  an  appeal,  whereof  it  is  certain,  that  a  mif- 
nomer  of  a  furname  may  be  pleaded  in  abatement,  as  well  as 
any  other  mifnomer  whatfoever. 

2.  Of  the  Addition  of  the  Eftate  or  Degree* 

It  feems  that  the  common  law  In  no  cafe  required  any  other  3  Inft.  665. 
defcription  of  a  perfon,  than  by  his  chriftian  name  and  furname,  ^^^"''g,  ^ 
unlefs  he  were  of  the  degree  of  a  knight  or  fome  higher  dignity  ;  show.  39s. 
but  the  names  of  dignity  were   always  required,  being  marks  of  Comb.  189, 
diftindlion  impofed  by  publick  authority,  and  therefore  making  up 
the  very  name  of  the  perfon  to  whom  they  are  given.    And  they  are 
of  two  forts  ;  ij!,  Such  marks  of  diftindlion  as  exclude  the  furname, 
fo  that  the  perfons  may  not  feem  to  be  of  any  common  family  j 
and  fuch  are  the  names  of  earls,  dukes,  &c.     2dly^  Such  marks  of 
diftindlion  as  are  alfo  impofed  by  the  fupreme  power,  and  parcel 
of  the  name  itfelf,  but  do  not  exclude  the  furname,  fuch  as  knight, 
baronet,  ijfc.    And  thefe  marks  of  diftindtion  were  always  to  be 
made  ufe  of  as  part  of  the  name  in  all  legal  proceedings  ;  and  fo 
curious  was  the  law  herein,  that  if  a  plaintiff  in  any  a<ftion  gained 
a  new  name  of  dignity,  pending  a  writ,  he  made  it  abateable.    But 

Voj..  IV.  3C  tliia 
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(a)  But  it  this  inconvenience  is  remedied  by  i  E.  6.  c.  7.  §  3.  by  wbicli  it  is 
hiti-  bsen      enabled,  "  That  if  any  plaintiff,   in   any  manner  of  a£lion,  (liall 

balden,  that     ,    ,  '    ,  ,    ,  ^  K  ^  -n  ■  it  i 

the  d'gnity  DC  made  a  duke,  archbimop,  marquis,  earl,  vilcount,  baron, 
of  a  bjronet  «  bifliop  (o),  knight,  juftice  of  either  bench,  or  ferjeant  at  law,  de- 
_is  not  with-   ,t  pending  the  fame  adion,  that  fuch  aftion  for  fuch  caufe  fhall 

in  the  itJ-  '  o  ,        ' 

tute,  becaafe  **  "ot  be  abateablc  or  abated. 

there  was  no  fuch  dignity  at  the  lime  of  the  malcing  of  it.     Sid.  40.  Lit.  Rep.  St.     Cro.  Car.  104. 

»Inft.  666.       But  names  of  worftiip,  fuch  as  efquire,  gentlemen  and  yeomen, 
ilince  they  are  only  names  of  diflindlion  in   popular  ufe,  and  not 
given  by  the  publick  authority  of  the  fupreme  povi^er,  the  law  doth 
not  count  theni  parcel  of  the  name,  and  therefore  were  not  necef- 
fary  at  common  law. 
«  Inft.  670.       In  the  time  of  H.  5.  it  was  perceived,  that  the  chriftian  and 
p      ,,         furname  were  not  fufhcient  denominations  of  perfons,  and  did  not 
fufficiently  avoid  the  confufion  that  might  happen  by  the  miftake 
of  perfons ;  and  that  an  innocent  perfon  might,  upon  a  procefs  of 
fThisfta-     execution,  be  diilrained  upon  having  the  fame  name  with  the 
tute  IS  to       j-gjj  defendant:  therefore,  by  the   1  H.  5.    c.  5.    it  is   enabled, 
flridtly,  and    "  That  in  every  original  writ  of  aftions  perfonal,  appeals  and  in- 
confined  to     ^«  diclments,  and  in  which  the  exigent  fliall  be  awarded,  to  the 
thofe  cafes     ct  names  of  the  defendants  in  fuch  writs  original,  appeals  and 

wncrc  pro-  '       r  r 

cefsofout-    *'  indictments,  additions  fliall  be  made  for  their  eftate  or  degree, 

lawry  lies }    «  or  myftcry,  and  of  the  towns  or  hamlets,  or  places  and  counties 

ere  oie       ^     £  ^j^^  which  they  were  or  be,  or  in  which  they  be  and  were 

want  of  pro-  1   •  r  i  r  1        r  •  •    •       1  • 

per  addition  **  converfant  j  and  if  by  procefs  upon  the  faid  original  writs,  ap- 
is not  plead-  ««  peals  or  indi£lments,  in  the  which  the  faid  additions  be  omit- 
information  **  *^^>  ^"^  Outlawries  be  pronounced,  that  they  be  void,  fruftrate, 
in  nature  of  "  and  holden  for  none ;  and  that  before  the  outlawries  pro- 
^quoivar-  ((  nounced,  the  faid  writs  and  inditlments  (hall  be  abated 
v^Brough^^  "  ^y  ^^^^  exception  of  the  party,  wherein  the  faid  additions  be 
3Wiif244'.]  "  omitted." 

(a)  But  it  is       By  this  law  the  name  of  (a)  worOiip  was  made  equally  necelTary 

fa'u1t^to''^i"°  ^"  th&ie  aftions,  as- the  name  of  dignity  was  before. 

an  efquire  the  addition  of  gentiemanj  i^ _fic  e  convcrfo,  Bro.  Addition,  44.  Efquire  and  gentleman 
no  variance.     Fartefc.  Rep.  354. 

a  Inft.  665.       This  law  doth  not  extend  to  the  names  of  plaintiffs,  for  they 

6  Mod.  85.  Yvej-e  in  no  mifchief  or  danger  lo  be  millaken,  nor  does  it  extend 

aflife,  if  thfe  *^o  real  or  mixt  actions  ;  becaufe  here  the  pofleffors  were  emplead- 

difi'eiiin  be  ed  who  were  fufhciently  fpecified,  and  fo  no  otlier  mark  of  diilinc- 

f!^.  T  ^^°'^  '"^  needful ;   befides,  no  man  can  in  the  procefs  pofllbly  be 

tlijt  a  capias  gricvcd,  bccaufc  there  is  no  procefs  but  of  diflrefs  upon  the  land^ 

fro  fine  ai>d  and  no  (a)  imprifonment  at  all  in  thefe  actions. 

cxlgai:  lies 

for  the  king  ;  yet,  becaufe  the  original  ii  in  the  realty,  the  defendant  fhall  have  no  adJition  within  this 
adt.  2  Inft.  665.— —So,  there  needs  n^me  in  an  interior  court  where  procefs  of  outlawry  does  not  lie, 
Moor,  354.  PI.47S.— Nor  needs  there  any  in  any  adlion  where  outlawry  does  not  lie.  Bro.  Ad- 
•cition,  2. 

As  to  the  eftate  and  degree  required  by  the  flatute  to  be  added, 

we  mull  obferve,  that  ftate  is  defined  by  the  civilians  the  capacity 

of  moral  perfons ;  for,  as  natural  perfons  have  a  certain  fpace  in 

^•hich  their  natural  exiftence  is  placed,  and  in  which  they  perform 

II  .  their 
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their  natural  afbions  ;  fo  have  perfons  in  a  community  a  certain 
ftate  or  capacity,  in  which  they  are  fuppofed  to  exift,  to  perform 
their  moral  ads,  and  exercife  all  civil  relations  -,  and  therefore  ^  u^^^  ^^* 
^vhere  one,  who  is  neither  by  birch,  oihce,  creation,  or  reputation,  p.  c.  c.  43. 
an  efquire  or  gentleman,  is  named,  with  either  of  thcfe  additions  j  |  '°3' 
or  where  a  gentleman,  by  birth,  who  fellows  a  trade  or  hulbandry,  iffuch^ex- 
is   named   with  the   addition  of  the   trade   or  hufbandry,    and  ception 
not  of  gentleman  * ;  or  where  a  peer,  who  has  more  than  one  J^''"''*  "°Jj, 
name  of  dignity,  is  not   named  by  the  moil  noble  ;  or  where  a  _a  trader 
gentlewoman  is  named  fpinller,  or  a  yeoman  is  named  gentleman  ;  may  be  fued 
and  fuch  matter  is  pleaded  in  abatement,  and  found  for  the  perfon  *'''  ^'^  ^'' 

*  *  tricc«  or  bv 

who  pleads  it,  the  writ  Ihall  abate.  his  tr^de ; 

and  if  by  his  degree,  the  writ  fliall  not  abate  un'efs  he  fliews  he  has  a  higher  degree.    Sera.  556.  8i6. 
Ld.  Raym.  1541. 

It  hath  been  adjudged  to  be  a  good  plea  in  abatement  to  a  writ  ^f"-  C^""* 
or  indidlment  againil  one  by  the  name  of  J.  S.  knight,  that  he  is  ll^     •^*^°* 
a  baronet  and  no  knight. 

So,  in  trefpafs  againft  the  defendant  by  the  name  of  JVillinm  Canh.  14. 
S/ioiVf  baronet,  who  pleaded  in  abatement,  that  at  the  time  of  the  i^^^'^y^ 
bill  purchafed  he  was,  and  yet  is  a  knight  and  baronet;  and  be-  Comb,6q. 
caufe  he  is  not  called  knight  as  well  as  baronet,  he  prayed  judg-  S.c. 
ment,  ^'c;  upon  demurrer  to  this  plea,  the  court  were  of  opinion 
that  it  was  good. 

So,  if  a  man  be  empleaded  by  the  name  of    J.  S.  where  he  is  i-eon.  249. 
garter  king  at  arms ;  this   is  not  good,  becaufe  it  is  not  only  a  ^'°"  ^^'': 
name  of  office,  but  of  dignity  and  grant,  made  to  him  by  the  stra.gro.* 
words,  creamus,  coronamus^  and  nomen  IwpommuSy  Szc.  S.  P. 

A  bifhop  may  be  defcribed  by  the  name  of  his  bifhoprick,  with-  a  Inft.  666. 
out  the  addition  of  his  furname  ;  but  a  paifon  mud  be  empleaded 
by  chriflian  and  furname,  and  not  yo/:ti^  parfon  of  D.,  becaufe 
bodies  politick  are  founded  by  publick  authority  to  political  ends; 
therefore  the  bilhop,  the  fuperintendant  of  the  diocefe,  is  made  a 
body  politick  to  fubferve  all  the  purpofes  of  governmient  in  the  care 
of  religion ;  and  it  is  not  thought  necelTary  to  give  every  perfon 
fuch  a  capacity. 

A  billiop  of  an  Iri/h  diocefe  may  be  as   well  defcribed  by  the  ±  Inft.  663. 
addition  of  his  biQioprick,  as  an  EngliJJ)  biihop  may  by  the  addi-  Jneoi.  lib. 
tion  of  an  EngliJI}  ont;  but  it  feems  clear,  that  no  one  can  be  §12  'iV. 
well  defcribed  by  the  addition  of  a  temporal  dignity  in  Ireland,  or 
any  other  nation,  bcfides  our  own  ;  becaufe  no  fuch  dignity  can 
give  a  man  a  higher  title  here  than  that  of  efquire. 

"Tlie  degree  of  a  ferjeant  at  law  is  certainly  a  good  addition  ;  2  Inft.  667. 
and  fo,   as  is  generally  holden,  is  a  degree  in  either  univerfity;  ^^■^w'*- 
yet  a  do£lor  in  divinity  may  be  defcribed  by  the  addition  of  clerk,  §110.*^* 
as  well  as  by  that  of  dodor.    Armiger,  generoftis^  yeoman,  labourer, 
are  good  additions  of  the  eftate  and  degree  of  a  man,  but  not  of 
that  of  a  woman.     Generofa^  widow,  fingle  woman,  wife  of  J.  S. 
fpinfter,  are  good  additions  of  the  eftate  and  degree  of  a  woman  ; 
and,  as  fo.-ne  i"a^'>  fpinfter*,  is  a  good  addition  for  the  eftate  and  *Sed.<iu.f 

3  C  ::4  degree 
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degree  of  a  man ;  but  neither  burgefs,  citizen,  nor  fervant,  are 
good  additions,  as  being  too  general. 

If  feveral  defendants,  of  different  names,  have  the  Cime  addi- 
tion, it  is  fafeft  to  repeat  the  addition  after  each  name  ;  and  if  a 
father  have  the  fame  name  and  addition  wldi  his  fon,  the  writ 
againfl  the  fon  is  abateable,  unlefs  the  addition  ol puiftie  be  added 
to  the  other  additions  :  but,  if  a  father  alone  be  a  defendant,  there 
is  no  need  of  the  addition  of  eigne :  alfo,  if  the  fon  be  declared 
againft  in  cujlodia  tnarefchallii  there  is  no  need  of  the  addition  of 
puifniy  unlefs  the  father  be  alfo  in  the  cuflody  of  the  marfhal. 

It  hath  been  held  a  fatal  fault,  to  apply  the  addition  to  the  name 
which  comes  under  the  alias  diclus  only,  and  not  to  the  firft  name ; 
but  it  is  faid  not  to  be  material,  whether  any  addition  be  put  to 
the  name  which  comes  under  the  alias  diSluSy  or  not ;  becaufe 
what  is  fo  exprefled  is  not  material. 

The  additions  of  the  eftate,  degree,  and  myftcry  of  the  party 
are  not  fufiicient,  unlefs  they  be  the  fame  which  he  had  at  the 
time  of  the  writ.  And  in  this  refpe£l,  fuch  additions  differ  from 
that  of  place,  which  is  fufnciently  fliewn,  by  naming  the  defend- 
ant late  of  fuch  a  place. 

Alfo,  it  muft  plainly  appear  that  the  addition  is  referred  to  the 
party  •,  and  therefore  it  is  not  well  exprefTed  by  the  addition  of  his 
myftery,  naming  him  B.  A.y  fon  of  A.  of  C,  butcher  •,  becaufe 
butcher  refers  to  A.  rather  than  to  the  fon. 

3.  Of  the  Addition  of  the  Myftery. 

It  feems  agreed,  that  the  word  m\Jlery  includes  all  lawful  arts, 
trades,  and  occupations  5  and  that  if  one,  under  the  degree  of  a 
gentleman,  have  divers  of  fuch  arts,  trades,  or  occupations,  he 
tnay  be  named  by  any  of  them. 

The  additions  of  this  kind,  which  are  faid  to  be  clearly  good, 
are  thofe  of  hufbandman,  merchant,  broker,  tailor,  point-maker, 
fmith,  miller,  carpenter,  cook,  brewer,  baker,  butcher,  parifh- 
clerk,  mercer,  fiflimon^er,  dyer,  fchool- mailer,  fcrivener,  and 
fuch  like. 

The  additions  of  this  kind,  which  are  faid  to  be  clearly  infuf- 
ficient,  are  thofe  of  maintainer,  extortioner,  thief,  vagabond, 
heretick,  common  informer,  and  fuch  like. 

But  the  following  additions  of  this  kind  are  faid  to  be  quef* 
tionable : 

Iy9,  Farmer  *  ;  which  by  the  better  opinion  feems  to  be  an  in- 
fufficient  addition  j  becaufe  if  any  myftery  be  Implied  in  the  no- 
tion of  it,  it  is  that  of  hufbandry,  of  which  hufbandman  is  the 
proper  addition. 

being  well  underftooJ,  not  cbjeftcd  to  ? 

2^/y,  Chamberlain,  butler,  and  pantler ;  which  are  holden  t» 
be  infufficient  additions,  becaufe  they  denote  only  a  fpecial  kind 
of  officer  or  fervant,  and  imply  nothing  which^  in  the  common 
underftanding  of  the  words,  comes  under  the  notion  of  a  myf- 
tery a 
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tcrj ;  and  from  this  ground  it  feems  to  follow,  that  neither  gToom 
nor  page  are  good  additions  ;  and  yet  in  foinc  of  the  old  books 
they  feem  to  have  been  fo  admitted. 

3(//y,  Hoftler ;  which  hath  been  holden  to  be  a  good  addition,  i  Hawk, 
and  fccms  properly  enough  to  come  under  the  notion  of  a  myf-  ^'^j***' 
tery ;  and  though  it  hath  been  refolved,  that  any  one  who  keeps 
an  inn,  may  be  fued  by  the  addition  of  a  labourer,  upon  the 
cuftom  of  the  realm,  for  want  of  due  care  of  the  goods  of  his 
guefts  j  becaufe  whoever  keeps  a  common  inn  is,  in  that  refpe^t, 
liable  to  anfwer  for  fuch  defe£ls,  by  whatfoe»cr  addition  he  may 
be  ftyled  ;  yet  this  does  by  no  means  prove  that  fuch  perfon  may 
not  as  well  be  fued  by  the  addition  of  hoftler,  but  only  that  he 
inay  be  fued  as  well  under  any  other  addition. 

4.  Of  the  Addition  of  the  Town,  Hamlet,  Place,  or  County, 

It  is  a  good  addition  of  this  kind  to  name  the  party  late  *  of  «  Haw*, 
fuch  a  town  ;  in  which  rcfpeft  this  addition  differs  from  that  of  ^'C.  c.»i. 
the  eftate,  degree,  or  myftery  ;  and  it  is  faid,  that  if  a  defend-  iHaLHift, 
ant  be  named  of  ^.  and  late  of  B.,  it  is  fufficient  to  prove  cither  P-  c.  175. 
addition.  *Onf[>«ciaS 

original 
againft  ^  nufsr  He  London,  mtrchant,  be  pleaded  he  had  for  fpur  years  bp«l  ccOimorant  a(  B.,  and 
V  iverfeJ  that  at  the  ti:re  of  the  writ,  'vel  tjufer  tunc,  •vci  unquam  fojiit.,  he  w*3  of  Loruion,  and  madt 
affidavit  ;  bur  the  pi-a  was  fet  afidc  0:i  motion.  Corcifos  t.  Mienoz.  Stra.  jli)..  [In  Shelly  t. 
V^ right,  Barnes,  3^,ii.  it  is  faii  not  to  be  ufual  to  iec  ailde  fuch  a  plea  upoa  motion  ;  km  that  tX» 
plaioutf  ought  to  aemur.J 

The  addition  of  place  is  fufficiently  (hewn  by  naming  the  de-  «  Jnft.  669, 
ftndant  de  Lofidino,  or  de  Norivico ;  but  not  by  naming  him  Lon-  Dyer,z»i» 
dlniy   or  Brijlolia^  for  that  imports  only  that  he  belongs  to  fuch  ,  '^'  •' 
town,  but  not  that  he  lives  thtre  ;  nor  by  naming  him  of  a  town  2  Hawk, 
which  is  not  a  county  of  itfelf,  without  (hewing  the  county.     If  ^•^'-  '*> 
it  name  him  of  a  pirifli  which  contains  fevcral  towns,  'he  may 
pkad  fuch   matter  in  abatement;  for  the  ftatute  fays,  that  the 
addition  fliall  be  of  the  town  or  hamlet;  but  a  parifh  ftiall  be  in- 
tended to  contain  no  more  than  one  town,  unlefs  the  contrary  be 
(hewn. 

If  there  be  two  towns  in  a  county,  the  one  called  Creat  Dale^  »  Hawk, 
the  other  Little  Dale,  and  the  defendant  be  named  only  of  Dale\  ^'^-  *'^i' 
he  may  plead,  that  there  are  two  Dales  in  the  county,  called  Great 
Dale  and  Little  Dale,  and  none  without  an  addition  ;  and  as  fome 
fay,  he  may  plead  that  there  is  no  fuch  town  as  Dale,  either  in  this 
cafe,  or  where  there  is  but  one  town  called  Little  Dale^  and  he  is 
named  of  Dale. 

If  a  defendant  live  in  a  hamlet,  which  is  fo  far  part  of  a  town,  a  Hawk, 
that  thofe  who  live  in  it  are  indifferently  ftyled  fometimes  of  the  r'j*^"^*"*^* 
hamlet,  and  fometimes  of  the  town  ;  it  feems  to  be  in  the  eledion 
of  the  plaintiff,  to  name  him  cither  of  the  hamlet  or  of  the  town. 

If  a  defendant  live  in  a  place  known  by  a  fpecial  name,  out  of  a  »  Hawk. 
j^wn  or  hamlet,  he  may  be  named  of  fuch  pUcc,  ^■^'  *•  '3- 
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»  Hawk.  The4iabitation  of  the  wife  is  fufEciently  Ihewn  by  fliewlng  tliat 

P-C-C.Z3.  of  thehufband*. 

*  The  place  where  defendant  is  con-verjant  is  fufficlent,  though  not  ccmmora/it  nor  inhabitant. 


Bvnes,  i6z. 


PlJf  tit. 
Executors 
and  Admi- 
nilbators. 


ViJe  tit. 
Heir  and 

Anceilor. 
Crc.  Eliz. 
333- 


Saund.  I 
D.an  V. 
.Guhe. 


a  Inft.  656. 


V^ie  head  of 
Privilege. 


5.  Of  Additions  which  are  only  Conveyances  to  the  A£lion. 

When  any  particular  charafler  or  relation  gives  any  perfon 
rights  and  privileges,  or  makes  him  fubje£l  to  any  burden  ;  to 
demand  the  one,  or  be  liable  to  the  other,  the  particular  charafter 
or  relation  ought  to  be  fet  forth  :  for  fmce  it  is  &i^  caufe  of  the 
a61:ion,  it  mull  certainly  be  material;  and  therefore  when  perfons 
fue  or  are  fued,  as  heirs,  executors,  or  adminiftrators,  they  muft  be 
named  as  fuch,  for  thefe  are  neceflary  conveyances  or  induce-r 
ments  to  the  adlion,  which  if  miffcaken  is  fatal. 

But,  where  the  inducement  is  not  neceflary,  but  furplufage  only, 
as,  if  an  a6lion  of  detinue  of  charters  be  brought  againfl  J.  C, 
and  the  writ  be  pracipe  J.  Q.JU'io  &  hxredi  of  R.  C.  and  he  count 
of  a  bailment  to  the  defendant  himfelf ;  the  defendant  plead,  that 
he  was  fon  and  heir  to  W.  C.  and  not  to  R.  C,  this  is  no  good 
plea,  becaufe  he  is  charged  with  an  injury  done  by  himfclf.  But, if 
he  had  been  charged  upon  any  covenant  of  his  anccflors,  as  their 
reprefemative,  there,  the  periphrafis,  or  inducement,  muft  have 
been  rightly  formed  ;  for  otherwife  the  plaintiiT  doth  not  entitle 
himfelf  to  his  atlion  ;   and,  there,  this  had  been  a  good  plea. 

If  this  inducement  be  not  at  firft  in  a  declaration,  yet  if  it 
afterwards  appear,  that  the  party  is  charged  as  executor,  this  is 
fufficient  -,  as,  if  an  adlion  of  covenant*be  brought  againft  J.  S. 
executor,  and  he  be  not  named  at  firft  J.  S.  executor  of  the  laft 
will  and  teftament ;  but  afterwards  it  be  (hewn,  that  the  teftator 
did  covenant  and  bind  himfelf  his  executors,  ^c.  and  made  j,  S. 
his  executor,  and  died ;  and  a  breach  be  affigned  ;  this  is  fuffi- 
cientj  without  a  formal  nomination. 

If  an  a£lion  of  account  be  brought  againft  a  parfon,  they  need 
not  call  him  parfon  of  Dale ;  but,  if  an  afhze  be  brought  againft 
a  parfon  or  prebend,  for  land  that  he  hath  in  right  of  his  church, 
he  muft  be  named  parfon  or  prebendary  of  the  faid  church. 

So,  if  an  attorney  of  the  Common  Pleas  bring  a  writ  of  debt, 
he  need  not  name  himfelf  attorney  ;  but  if  he  bring  a  writ  of 
privilege,  he  ought. 


Cro.  Ella, 
513.    Law 
V,  Siundcro. 


(C)  Where  the  Name  is  truly  put  at  firft,  and  after-^ 
wards  varied  from. 

'T'KE  name  muft  be  truly  put  at  firft  ;  for  if  that  be  om.itted, 
-"■  there  is  a  complaint  againft  no  perfon  ;  tlierefore,  where,  in 
an  nffliinpfit^  J.  Law  declares  thus;  J.  L.  qtieriiur  de  Thorn. 
Saunters,  t^c.  cum  in  cotiftderai'ione  quod  idem  J.  L.  would  marry 
the  dmghter  of  the  faid  Thomas  Saunders ^  ftiperfe  ajjumpfit  to  pay 
him  100/.,  the  declaration  is  bad,  though  after  a  verdiil ;  becaufe 

it 
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it  does  not  fay  prxdicl.  Thom.  Szun^Qxs  fuper  fij  t^e.  for  no  body  #  But  as  the 
is  exprefsly  charged  with  aflliming ;  and  when  it  is  indifferent  pleadings 
whether  there  can  be  an  injury,  or  no,  it  is  not  by  the  court  to  £np";^|he 

be  fuppofed  *.  pronoun  kt 

would  have  been  ufed,  and,  referring  to  the  laft  antecedent,  would  have  been  fufficient. 

But  if  the  plaintiff  counts  againft  J.  S.  quod  prad.  J.  S.  was  Cro.  Eli«. 
feifed  of  the  manor  of  Dale,  without  faying  pr.tdiB.  J.  S.  or  de  ^^^j-^"^*"*'* 
vuwerio prisdicl. ;  this,  after  a  verdict,  fliall  be  taken  to  be  fo ;  for 
he  being  named  to  be  feifed,  and  this  by  verdidl  being  found,  it  is 
neceffary  it  fhould  be  intended  J.  S.  mentioned,  for  here  it  cannot 
polTibly  be  taken  indifferently  either  way. 

If  y.  W.  declares  againft  T.  W.  and  the  judgment  is  quod pra-  Hob.  327, 
di&.  T.  recuperet^  T.  fhall  be  amended  and  made  John;  and  mie,  ^^/'' ^^' 
that  by  the  itatute  16  l^  17  Car.  2.  c.  18.  it  is  exprefsly  provided,  Eii^'.  gg^* 
that  judgment  fliall  not  be  reverfed  for  any  miltake  in  chriftian  f^'^/c  tit- 
name,  or  furname,  in  any  declaration,  plaint,  or  pleading.  fnd'ko^ii"* 

But  this  muft  be  underftood  where  the  record  is  before  them,  Cro.  Eiix. 
for  otherwife  it  m;ay  be  very  fata!  to  a  jufi;  caufe  ;  as,  if  ^.  brings  ^59- 
an  ajfumpjit  againd  B.  and  declares  he  was  bail  for  him  at  the  fuit  Daamert.* 
of  IV.  Addcrly ;  and  the  defendant  affumed  to  fave  him  harmlefs, 
and  that  the  plaintiff  was  taken  in  execution,  and  paid  the  debt  j 
upon  «<?;;  ajfumbjit  pleaded  it  was  found,  that  the  defendant  was 
arreHed  by  the  famt-  William  Adder  ly,h\\t  that  he  declared  againfthim 
by  the  name  of  iniliatfi  Adderby,  and  the  plaintiff  became  bail  for 
him,  lire.     In  this  cafe  the  opinion  of  the  court  was,  that  the  de- 
fendant was  not  chargeable  j  for  /IJderhy  and  Adderly  {hall  not  be 
intended  the  fame  perfon,  at  whofe  fuit  the  plaititlff  became  bail; 
for  the  verdi6l  hath  no  credit  againft  a  record,  and  therefore  it  can- 
not reconcile  the  difference  that  appeared  to  be  between  the  re- 
cords ;  but  in  this  cafe,  if  it  had  been  before  the  court,  it  might 
have  been  amended. 

If  the  furname  in  the  judgment  differs  from  the  furname  in  the  Cro. 'Eliz. 
declaration,  yet   it  fhall   be  amended  ;  for  in  the  judgment  the  ^^5-  Ho^. 
chriftian  name  need  only  be  mentioned,,  and  the  furname  is  re-  jac. 63a. 
dundant,  and  then  utile  per  inutile  ncn  vitiatur ,   as,  if  a  declara- 
tion be  againft  John  Morgan  Wolf,   and  the  judgment  be  againft 
John  Morgan^  this  is  well  enough  :  fo,  if  a  declaration  be  Henry 
Skinner,  and  judgment  be  entered  quod  Henriciis  Soiner  recuperet 
10/.  affcffed   by  the  jury,   and  5/.   eidem  Henrico  Skinner  de  incre- 
mentot  this  is  w^ell  enough. 

The  variance  of  the  furname  in  the  proccfs  to  the  fheriff  de-  Cro.ElIr. 
ftroys  not  the  verdict ;  otherwife  it  is  iii  the  variance  of  the  chrif-  57-  Dep'T 
tian  name;  for,  when  any  man  is  named  by  two  different  furnames 
on  record,  it  fhall  be  intended  he  has  two  different  furnames,  as 
by  law  he  may  have  ;  therefore,  if  a  venire  facias  be  to  one  by  the 
name  of  George  Thompfon,  and  in  the  difringas  he  be  named  Gre- 
gory Thonipfoiif  and  he  appear  and  be  fworn,  the  verdi£t  is  not 
good  ;  but  if  there  be  two  differv.-'nt  furnames  in  the  record,  they 
Ihall  be  intended  his  real  names,  and  tlien  the  verdi£l  fhall  not  be 
^voided ;  as,  if  a  man  be  named  in  the  venire  faiiaSj  Thomas 
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Barker  of  J?.,  and  in  the  dijlringas,  Thomas  Carter  of  5.,  and  he  ap« 
pears  and  is  fworn,  and  tries  the  iflue,  the  verdidl  is  good  not"» 
withflanding. 
Roll.  Abr.  So,  if  the  chriftian  name  be  wrong  in  the  dijlr'mgas,  or  in  the 
^^B  If.  8  P'^"^!  returned,  or  in  the  panel  of  the  jury  fworn,  if  it  can  be 
Hob.  64..  proved  to  be  the  fame  man  that  was  intended  to  be  returned  iu 
Browi^i,  the  venire y  having  there  his  right  chriftian  name,  it  may  be 
'H*  amended, 


(D)  Of  the  DifFerence  between  a  Mlftake  in  Grants, 
Obligations,  ^r.  and  Judicial  Proceedings. 

Co.  Lit.  3.  TF  the  chriftian  name  be  wholly  miftakcn,  this,  as  hath  already 
Dyer, 279.  1  been  obferved,  is  not  only  fat.d  injudicial  proceedings,  but 
\ic.\'i%°'  ^^^o  ^"  grants,  obligations,  ^c.  and  therefore  if  Edward  obliges 
Owen,  107.  himfelf  by  the  name  of  Edmund^  it  is  ill. 

Co.  Lit.  3.  But  in  grants,  S^V,  if  there  be  fuch  fufficient  marks  of  diftinc-j 
a  Roll.  tion,  that  the  grant  would  be  good  without  any  name  at  all, 
^^'  there,  a  miftake  of  the  chriftian  name  or  furname,  being  only 
furplufage,  will  not  vitiate,  according  to  the  rule  utile  per  inutile 
f(<i)So,  In  tion  viiiatur  }  and  therefore  a  grant  to  George  Blfhop  of  Noriuich^ 
judicial  pro.  vvherc  his  name  is  John  ;  or  to  i:f^//rv  Earl  of  Pembroke,  where  his 
3  Str.  316.]  name  is  Roberty  is  good  [a). 

Co.  Lit.  3.         Soj  a  grant  to  a  mati  and  his  wife  is  good,  without  naming  her 
Ab^""-'         '^y  *'^^  name  of  baptifm  :  fo,  if  a  grant  be  made  to  T.  and  Elen 
his  wife,  where,  in  truth,  her  name  is  Emlytty  yet  the  grant  is 
good  ;  for  being  called  the  wife  of  T,  reduces  it  to  a  fufficient 
tertainty, 
Leon.  iS.  So,  in  a  devlfe,  though  the  chriftian  name  be  miftaken,  yet,  if 

7V«  tit.        there  be  a  fufficient  fpecification  of  the  party,  the  devife  is  good  ; 
becaufe  it  muft  be  conftrued  according  to  the  intent  of  the  devifor  j 
nnd  therefore  if  a  devife  be  made  to  Abra}?am^  the  eldeft  fon  of  B.y 
where  his  name  is  JVil/iam,  this  is  a  good  devife. 
Ce.  Lit.  3.         But  in  pleading,  in  thefe  cafes,  the  chriftian  name  ought  to  be 
fliewn  j  for  the  death  of  the  individual  is  a  good  plea  in  abate- 
ment, which  often  falls  out  where  the  fame  office,  dignity,  or  re- 
lation continues  in  anotlier. 
f  erk.  §  37.       If  there  be  father  and  fon  of  the  fame  name,  and  the  father 
grant  an  annuity  by  his  name,  without  anv  addition,  it  ftiall  be  in- 
tended the  grant  of  the  father  ;  and  if  the  fon,  being  of  the  fame 
name  with  his  father,  grant  an  annuity,  without  any  addition,  yet 
the  grant  is  good,  for  he  cannot  deny  his  own  deed. 
»  RoIL  If  A.  be  created  an  herald,  ;ind  in  the  patent  he  be  called  Chejler^ 

.Aj)r.  44,       jj  grant  or  obligation  made  to  him  by  the  name  of  Chejler,  is  good  j 

for  this  fufficiently  diftinguiffies  him  from  other  men. 
Cro.jac.        .   If  a  grant  be  made  to  a  father  and  his  fon,  he  having  but  one 
V^  fon,  the  grant  is  good  for  the  apparent  certainty  of  it :  but,  if  the 

father  has  feveral  fons,  or,  if  a  grant  be  made  to  a  man's  foufm, 
pr  friend,  thefe  are  void  for  uncertainty. 


^Tnomcr  ann  0t)tiitiom  ^6, 

0ecds  grants  an  annmy  by  the  name  of  Tko.  5.,  this  is  a  eood 
grant  j  for  the  wnt  fhai  be  brought  upon  the  whole  deed.    ^ 

So    if  J.  5.  knight,  r.,iting  by  his  deed,  that  he  is  a  yeoman.  Perk  5a, 
grants  an  annuity,  the  gravj  jg  pood.  /v-v^inau,  rerx.  ^43. 

A  grant  to  a  duke's  eldet  fnn  Uv  rlip  mrr,«  ^r 
.1,^    ij  a  r        f  •  y  ^"^  name  of  a  marquis,  or  to  Canh  *r,« 

hrraWry        ''  """'"°"  "^^  "(England,  and  their  plac«  i„' 

So,  where  a  conveyance  was  nvip  nf  t  r<.,rpvn,sr,  *    rt  t  ?  r- 

Icn.ght,  Lord^,..r..  and  he  br^t  an  aclion  of  covenant,   to  ^-- c/r'. 

which  the  defendant  pleaded,  thnt\  ^he  time  of  the  grant  he  wl^  I'''  "^"'^ 

not  cozmttis  Cff  rebutatus  per  nomcn  fn    ,v  „.^^  k^i  j  ^     l  .  ^'"''*  *• 

^1        f     ,1  c      ■    / cc  ■     .1      V '^  ^^^s  held  to  be  no  good  StrickUnd. 

plea  ;  for  the  perlon  is  lufhciently  ex.„/r,  j   k„  t  ^  j    z?        8""^'         "■""»• 

.h.  addition  o?  knight,  though  ^fL'^L^S  de^ 

jcnption  of  the  true  perfon.  \  ^ 

But  it  was  adjudged  in  C.  B.,  and  aL^-j  i,«  ♦!,-      •   j 

B.R..  where  the   party   fet  forth  his  ^7,^^     ,    J"r^"/"  ^m''.^^^' 

r  ,  r      ;  ^  to  an  advowfon,  bv  5  Mod.2Q7. 

Virtue  of  letters  patent  granted  to  ^.,  tunc  ,,-^^  ^     .  X  .  Saik.  560. 

and  upon  oyer  ot  the  letters  patent  it  appea^  °i    *  ♦u  *  ?'•  3* 

made  to  ^.,  knight,  that  it  could  not  be  intelA  .^  ^  S""'  7^^  J'^^.'^-^  , 
1         /•    I    •  1      •  f  J-     •       u       'd  the  lame  perfon.  "-Birhopof 

becauie  knight  is  a  name  ot  dignity,  but  a/-  r*^  .        '  chefttr, 

name  of  worfliip  ;  and  if  he   is  afterwards  m\.  '    t,   •  ^  're,  a  ButRokc 

name  of  efquire  is  thereby  extinguifhed,  and,  c^.^^g^^'j^  \Hl  ^^^iK^t 

grant  made  by  the  king  to -^.,  knight,   when  tht  r    v.  ^'''"'ght 

jnan  a  knight,  was  a  void  grant.  '^^^  "°  ^"^"  '^^e  by  a 

^  *=  grant  made 

by  the  name  of  knight,  &  fic  •vice  -vtrp,  Jt  conjlat  de  perfona,  ut  res  ma^    ,  ^^^'•^  ^''i* 

judgment  was  reveifed  in   parliament,  becault  it  was  only  a  miAake  in      ""'  *c.— And  no'e,  this 
tiuth  a  knight  at  the  time  of  the  grant.     Cartb.  440.  \|)leader,  the  party  being  in 


(E)  At  what  Time  the  Miftake  muft  be  takt,  a  j 
vantage  of,  and  how  the  fame  is  folved. 

IT  feems  agreed,  that  he  who  would  take  advantage  of  a  mi 
-*    mer,  or  the  want  of  a  proper  addition,  muft  do  it  before     g^ '  p 
pleads  to  ifTue  ;  for  the  addition  is  ordained  by  the  ftatute,  thattijac.  609.* 
party  who  happens  to  be  outlawed  may  have  notice;  but,  if  h\Ro"- 
appears  and  takes  no  exception,  conjlat  de  perfona^  and  he  thereby^f^^oj^.j* 
waives  any   benefit  he   may  have  by  the  mifnomer  or  want  of  ^2  Hal, 

addition.  175-    Sid.  247.    Keb.  885.   Sh«w.  304.   Comb.  188.    Canh.  207.    Lil.^' C. 

The  defendant  was  ferved  with  procefs  by  the  name  of  Dubois^  Pafci 
plaintiff  entered  an  appearance  for  him,  and  obtained  judgment  ^  ^'o\ 
by  default ;  and  on  motion  to  fet  afide  the  judgment,   upon  an  Haicoclc 
afTulavit  that  his  name  was  Davois,  the  court  refufed  it  and  f.iid,  v.  Dubois, 
that  fuch  kind  of  motions  would  deflroy  all  pleas  in  abatement ;   *  J^defena 

-  11-10  11-  I  i-TT-  r         iiri  '"^  "  'ervrd 

fince  the  lait  act  enabling  the  plaintiff  to  appear  tor  the  defendant,  by  a  wrong 
his  appearance  by  the  name  oi  Dubois  is  the  fame,  as  if  entered  by  n*""!  >p- 
the  defendant  himfelf  ♦.  '  f""  "^^  '''• 

true  name, 
and  phintifi'  declares  againft  him  by  that  name,  the  court  will   not,  on  motion,   flay  proceedings  for 
irregularity,  bot  leave  d^lendant  to  ple^d  vaiiance. ».  — So,  II   ic  is  in  the  addition; of  his  decree  or 
jnyftety.     aWJlf.  293. 
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(F)  Of  the  Manner  of  taking  Advantage  of,  and 
Pleading  a  Mirnomer  or  W^t  of  Addition. 

rincH.  3«..  A  Lthough  a  defendant  may,  by  pH;n^  I"  abatement,  take  ad- 

Q  H.  51.  xHL  vantage  of  a  mifnomer  when-nere  is  a  miicake  in  the  writ 

r\  3- ,  or  declaration,   as  to  the  name  c  b^Ptirm  or  (a)  furname,  yet  m 

JS  lit  fuch  a  plea  he  muft  fet  forth  \v  r.ght  name,  fo  as  to  give  the 

way  in  en-  plaintiff  a  better  writ. 

jninal  cafes,  r     -r  u  ►!,     c  t^V,'^^^^^^^  and  as  to  his  chriftian  name;   for  he 

is  to  allow  the  party's  plea  of  mifnomer,  both  as  to  P^  ^^^  ^^^^^  ^^^^  ^.^  ^_.^^  ^^^^^  .^^  ^^^  ^^^^  ^^ 

that  pleads  mifnorr.er  tor  euner,  mu.t  la  the  lame  theindidment  may  prefently  be  amended  by 

concludes  hinafelf;  and  if  the  grand  jury  be  not  d.fc  s^  ^^^^^  j^.^^^^,^_     ^_  ^^^^^  nift.  PC.  .76 - 

the  grand  jury,  and  returned  according  to  the  na.^^^^^^^  ^^  ^^_^^  ^^  addition,  but  yet  he  muft  plead 
That  .he  prtyaccufed  may  take  advan  age  otthj'^^^  ^.^^  ^^  .^  ^^^  ^^  ^^  difcharged,  but  mult  be 
over  to  the  JeU.ny  ;  but  though    uch  plea  DC  ro^^^  ^^  ^^  peremptory,  but  he  ihali  be  tried 

inditled  over  again  i   nei. her  Ihjll  fuch  plea,  I  ^  >        t         if     :> 

on  his  pka  in  chief.     2  Hawk.  P.  C.  c.  34. 

Air     u       T,^  -^i^o  in  abatement,  muft  not  only  fet  forth  his 
Couldjb.        ^  Alfo,  he  who  p  e3j^^  ^^^^^       ^^^^^  ^^^^  J^^  ^^^^  ^^^^^^^^ 

S6.  Skin,     yjrri^t  name,  but  mu      r  ,1     ^       ,    r      r  -.i 

^^  t  *•    and  called  at  the  t^^  ^^  ^he  purchafe  of  the  writ. 

pi- 15-    4    0.3+;.  ^g  advantafie  of  the  mifnomer  of  his  chriftian 

Hal.  Hift.  He  who  Will     -  ^     n    ,     •  1-  •  1 

"  '       ,  J  J- •     jr  lurname,  mult  do  it  upon  his  arraignment,  and 

P.C.  175.    name,  addition    ..,'..  •.  t>   l    .      -ijr-n- 

.        '  oe  Ipecial,  vtz.  fuper  quo  vemt  Kobertus  Williams, 

•  •   JT  J    -'■  P^y  nomen  Tohannis  Williams,  ^ff  elicit  quod  uhi  in 
nut  tndiciatu  ^1^  .^  j      -j       t  1  -wr-^v  ■  i^ 

"    ,.  ^ppomtur  quod  qtndam  Johannes  Williams,  'vt  zif  artmSy 

'"  '      Tf.r"°^"^^^^  d^  Robertus  ^  non  Johannes  ;  for  if  he  ihould 
!:    '      '^■radiHus  Johannes  Jy^il/ianu,  he  concludes  himfelf,  and 

^'      cad  that  his  name  is  Robert. 

^'^^c    ^'^T^^  i^be  defendant  pleaded  mifnomer  in  abatement  in  this 

?alie^nt^v?'   f    ^^J p^edicJ.  J.  Genuyn  (with  an  n  at  the  end)  venit  &  defend., 

Geimyn.        ,  ,  ity  that  his  name  is  Gerwy  (without  an  ;/)  and  not  Germyn 

.,   ^r.,    and    upon  demurrer  to  this   plea  it  was  adjudged 

finfb  him  ;  for  that  he  had  admitted  his  name  to  be  Germyn.,  by 

.s  appearing  and  making  defence  by  that  name  •,  but  that  if  he 

.vould  have  taken  advantage   of  the  mifnomer,  he  Ihould  have 

pleaded   in  this  manner,  tf  Johannes  Germy,  qui  per  nomen  J. 

Germyn  ft/periuj  implacitaiur,  venit  i5  dicit  quod;  for  this  default  a 

refpondeas  oujler  was  awarded. 

So,  where  the  defendant  was  fued  by  the  name  of  Edtvard  Cct" 
l^'      ieraly  and  pleaded  in  abatement  that  his  name  was  John,  bufintro- 

.nber-      duced  his  plea,  and  the  aforefaid  Cotter al  (leaving  out  his 

n  V.  chriftian  name)  comes  and  defends  the  force  and  injury,  when,  and 

-otteial.        fQ  |-gj.f}^  .   jf  ^^^g  ht\A^   that  the  defendant  faying  &  prediB.  • 

Cotteral,  muft  be    underftood   iff  prcedicl.  Ed-ivardus   Cotteraly  by 

which  he  confefTes  his  name  to  be  Edward ;  and  if  he  would  have 

taken  advantage  of  the  mifnomer,  he  fliould  have  faid  ^  Johannes^ 

who  was  fued  by  the  name  of  Edward. 

Tr-n.  If  there  be  a  miflake  in  the  chriftian  name  and  furname,  the 

■'n°B'^R  **     ^<^^^"^^^t  "^^y    t^^ke  advantage  of  both,  and  his   plea  on  that 

Read  v.*       account  ftiall  not  be  held  to  be  double-,  as,  where  trover  was 

brought 
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brought  againft:  the  defendant  by  the  name  of  ChrlJIophcr  Mature,  Mature, 
and  he  pleaded  in  abatement,  that  his  name  was  John  Metier y  and  u^^^''^'"|i 
that  he  wns  known  by  that  name ;  abfcpie  hoc,  that  he  was  named  s.  C. 
by  the  name  cii  Chrijhpher  Mature -,  on  demurrer  to  this  plea, 
becaufe  of  duplicity,  and  becaufe  no  •oenue  was  laid  where  he  was 
baptized,  it  was  held,  i/?,  That  there  being  a  mirtake  in  both  names, 
the  defendant  could  not  take  advantage  thereof,  in  a  better  manner 
than  he  has  done  ;  for  he  is  not  bound  to  admit  one  of  the  names 
right,  which  if  he  did,  he  would  not  then  give  the  plaintiff  a 
better  writ,  the />r<f/;i!W2f/;  and  trfi-^ww^/i  being  only  one  defcription 
of  the  fame  perfon  ;  and  though  there  is  no  precedent,  where  mif- 
nomer  has  been  pleaded  both  in  the  cliriftian  name  and  furname, 
yet  that  may  be  becaufe  it  is  a  matter  that  has  rarely  happened  ; 
and  for  this  were  cited  i  Liitiu.  lo.  Thorn.  Ent.  i.  i  Salk.  6. 
idly,  That  there  was  no  neceflity  of  laying  a  venue,  this  being  a 
matter  relating  to  the  perfon,  which  muft  be  tried  where  the 
action  is  laid ;  and  for  tliis  were  cited  Raft.  Ent.  29.  Hern's 
Plead.  9.     I  Balk.  6.     6  Mod.  1 15. 


(G)   Who  may  take  Advantage  thereof. 

'T^HE  defendant,  though  his  name  is  miftaken,  is  not  obliged  to  i^)  ]•  Vil- 

-■-     take  (a)  advantage  of  it ;  and  therefore  if  he  be  empleaded  by  '^"'  ""^^ 

a  wrong  name,  and  afterwards  empleaded  by  his  right  name,  he  himfeifta    ' 

may  plead  in  bar  the  former  judgment,  and  aver,  that  he  is  una  iff  be  Earl  of 

eadem  perfona.  Bucking- 

was  arrefted  by  the  name  of  J.  Villars,  armiger  ;  and,  on  motion,  the  court  gave  him  leave  to  put  in 
bail,  without  joining  in  the  recognizance,  and  thereby  not  eftop  himfelf.  Salk.  3.  pi.  7.  pi.  17. 
7  Mod.  38. 

So,  if  a  perfon  be  indifted  and  acquitted  of  a  crime,  and  after-  a  Hawk, 
wards  be  indicted  for  the  fame  offence,  in  which  fecond  indidt-  ^'•C.  c.  35. 
ment  the  crime  is  defcribed  to  be  the  fame  in  fubltance,  with 
fome  variation  of  the  name,  addition,  ^c,  he  may  make  good 
the  variance,  by  averring,  that  he  was  the  fame  perfon  meant  in 
both. 

If  a  perfon  killed  be  defcribed  by  his  proper  name  and  furname  2  Hawk, 
in  the  hrll  indictment,  and  by  a  different  furname  in  the  fecond,  ^'  ^-  '•  35* 
fuch  variance  may  alfo  be  helped  by  an  averment,  that  the  perfon  ^  ^* 
fo  differently  named  was  one  and  the  fame  perfon  •,  to  which  it  is 
advifable  to  add,  that  he  was  known  as  well  by  the  name  in  the 
firfl,  as  by  that  in  the  fecond  indi61:mcnt. 

If  a  defendant  appear  ^^rj/zV,  and  by  attorney,  to  an  information,  a  Hawk, 
he  may  plead  a  mifnomer  in  abatement,  as  well  as  if  he  had  ap-  ^'  ^'  ^'  34- 
peared  in  perfon  ;  for  if  he  be  not  the  perfon  intended,  his  plea  may 
be  rejected,  andjudgment  fignedby  nihil  did  t;  but  the  attorney  ge- 
neral, by  accepting  his  plea,  admits  him  to  be  the  defendant,  and 
(hall  not  afterwards  fay,  that  it  doth  net  appear  but  that  the  plea 
might  be  put  in  by  a  ilranger. 

One 
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Lutw.  36.  One  defendant  cannot  plead  mifnomer  of  his  companion  ;  fof 

the  other  defendant  may  admit  himftlf  to   be  the  perfon  in  the 

writ. 
«  Hal.  Hift.       So,  if  feveral  perfons  be  indifted  for  one  offence,  mifnomer,  or 
P.  C.  177.    ^afjt  of  addition  of  one,  quaiheth  the  indidlment  oiily  againft  him, 

and  the  refl  fhall  be  put  to  anfwer ;  for  they  are  in  law  as  feveral 

indictments. 


flgonopolp. 


(A)  Monopoly,  what  it  is,  and  how  reftrained  by 
the  Common  Law. 

(B)  How  reftrained  by  Statute. 


(A)  Monopoly,  what  it  is,  and  how  reftrained  by 
the  Common  Law. 

3  Inft.  iSi.  y%  Monopoly  is  defcribed  by  my  Lord  Coke  to  be  an  inftitution 
Noy.iSz.       t-X    jj^  allowance  by  the  kins  by  his  (migrant,  commiffion  or 

(a)  Mono-       *,*•      .^  /  ^       '  .       ..^    '  ^  ,.   .  \ 

poly  and  otherwile,  to  any  perlon  or  perions,  bodies  politick  or  corporate, 

engroffing  of  or  for  the  fole  buying,  felling,  making,  working,  orufing  of  any 

in  this^lhat  ^^'"S>  whereby  any  perfon  or  perfons,  bodies  politick  or  corporate, 

the  firft  is  ^rc  fought  to  be  retrained  of  any  freedom  or  liberty  they  had 

by  patent  bcfore,  or  hindered  in  their  lawful  trade. 

from  the 

king,  the  other  by  a£l  of  the  ful'jedt,  between  party  and  party  \   but  are  both  equally  injurious  to  tr^de, 

and  the  freedom  of  the  fubje£l,  and  therefore  are  equally  reltrained  by  the  commv>n  law.     i>kin.  169. 

Hawk.  P.  c.  And  therefore  all  grants  of  this  kind,  relating  to  any  known 
To'vv  f  d'*  ^''^^^>  '^^^  made  (3)  void  by  the  common  law,  as  being  againft 
Coileclion  the  freedom  of  trade,  difcouraging  labour  and  induftry,  re- 
of  Proceed-  draining  perfons  from  getting  an  honeft  livelihood  by  a  lawful 
li«nent  ^^'  employment,  and  putting  it  in  the  power  of  particular  perfons  to 
244, 145-  ^^t  what  prices  they  pleafe  on  a  commodity  5  all  which  are  mani- 
{b)  And  it     feft  inconveniencics  to  the  publick. 

y-  held  to  be  ^ 

further  reftrained  by  the  common  law,  by  fubjefijng  thofe  who  are  guilty  thereof  to  a  fine  and  \zt\- 
prifoiirnent  for  the  oiience,  as  being  ..lalurr.  in  jc,  and  contrary  to  the  ancient  and  fundamental  laws  of 
the  k-ngdomj  and  it  is  faid,  thac  there  aic  precedents  of  profccutions  of  this  kind  in  forissr  days. 
3  Inft.  181.    a  Inft.  47.  61. 

Aud 


And  upon  tliis  ground  it  hath  been  refolvcd,  that  the  king's  2  Roll. 
grant  to  any  particular  corporation,  of  the  fole  importation  of  any      il^^^^lj, 

merchandize,  is  void,  whether  fuch  merchandize  be  prohibited  by  2  jnft.  61.* 
flatute  or  not. 

Hence  alfo  it  feems,  that  the  king's  charter,  empowering  parti-  Raym.4'9, 

cuhr  perfons  to  trade  to  and  from  fuch  a  place,  is  void,  fo  far  us  ^g^*^*"'    "^ 

it  gives  fuch  perfons  an  exclufive  right  of  tradin;jj,  and  debarring  ,J, 

all  others.     And  it  feems  now  agreed,  that  nothing  can  exclude  a  ^-ar.ds  ▼, 

fubied  from  trade,  but  an  a6t  of  parliament.  f ''^  ''''^" 

■»  '  *  Company. 

Skin.  165.   pi.  2.  226.  234..     3  Med.  izS. 

Alfo,  it  hath  been  adjudged,  that  the  king's  grant  of  the  fole   n  Co  84. 
making,  importing,  and   felling  of  playing  cards,  is  void -,  not-  ^'<'^>67»« 
withrtanding  the  pretence,  that  the  playing  with  them  is  a  matter  alna.47.' 
merely  of  pleafure  and  recreation,  and  often  much  abufed,  and 
therefore  proper  to  be  reftrained  j  for  fince  tl'.e  playing  with  them 
is,  in  itfelf,  lawful  and  innocent,  and  the  making  of  them  an  ho- 
neft  and  laborious  trade,  there  is  no  more  reafon  why  any  fubjeci 
(hould  be  hindered  from  getting  his  livelihood  by  this  than  any 
other  employment. 

And  for  the  like  reafons  alfo  it  hath  been  refolved,  that  the  2  RoU. 

grant  of  the  fole  engroiring  of  wills  and  inventories  in  a  fpiritual  ^'"'  *^** 
court,  or  of  the  fole  making  of  bills,  pleas,  and  writs  in  a  court  ^  m^^  ^j. 
of  law,  to  any  particular  perfon,  Is  void.     Vem.  120.  13©.  10  Mod.  107. 131.  133, 

But  it  feemeth  clear,  that  the  king  may,  for  a  reafonable  time,  Nov,  181. 

make  a  good  grant  to  any  one  of  the  fole  ufe  of  any  art  Invented,  p  ^* 

or  firft  brought  into  the  realm,  by  the  grantee.  §  6. 

Alfo,  it  feems  to  be  the  better  opinion,  that  the  king  may  grnnt  !^"d.  256. 

ID  particular  perfons  the  fole  ufe  of  fome  particular  employments;  ^  !^'^  ^'  '^^^' 

(as  of  (a)  printing   the   Holy   Scriptures,  and  law  books,  is'c.)  and  the  au- 

whereof  an   unreftrained  liberty  might  be  of  dangerous  coiife-  thoiitiesto 

quence  to  the  publick.  ....  S^pi'^t 

•ne  {n)  The  reafoas  hereof  given  are,  that  the  Invention  of  pr'ntmg  was  new ;  that  it  confer;  e;l  the 
ftate,  and  wai  matter  of  publicli  care  ;  that  it  was  in  the  n^ruii;  of  a  proclamation,  and  none  could  ir.ake 
proclamations  but  the  king  ;  that  as  to  laA-books,  the  king  ha«  th;  mak'ng  of  judges,  iVrjeants,  and 
•fEceis  ot  law;  that  chejr  are  piinted  in  a  particalaj:  language  and  chancer,  with  abieviauuns,  &c. 
^W«  zChan.  Ca.  67.     Skin.  234.. 

(B)  How  retrained  by  the  Statute. 

T5T  the  21  jfac.  I.  f.  3.  it  is  declared  and  enacled,  "That  all 
■*-'  ♦*  monopolies,  and  all  commiilionM,  grants,  licences,  charters 
**  and  letters  patents  to  any  perfon  or  perfons,  bodies  pclitick  or 
*'  corporate  whatfoever,  of  or  for  the  fole  buying,  felling,  making, 
•*  working,  or  ufing  of  any  thing  within  this  realm,  or  JFahs,  or 
•*  of  any  other  monopolies,  and  all  proclamations,  inhibitions, 
*'  teltraints,  warrants  of  aflidance,  and  all  other  matters  whatfo- 
**  ever,  any  way  tending  to  the  inftituting,  ilrengthening,  fur- 
**  thering,  or  countenancing  of  the  fame,  or  any  cf  them,  are 
•*  altogether  contrary  to  the  laws  of  this  realm,  arid  fo  are  and 

"  fliaU 
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**  fiiall  be  utterly  void,  and  of  none  efFeft,  and  in  nowlfe  to  be 
**  put  in  ure  and  execution." 

And  §  2.  "  That  all  perfons,  bodies  politick  and  corporate  what- 

«*  foever,  fliall  be  difabled  and  uncapable  to  have,  ufe,  exercife,  or 

«'  put  in  ure  any  monopoly,  or  any  fuch  commiflion,  grant  or 

<*  licence,  ^r.,  or  other  thing  tending  as  aforefaid,  or  any  liberty, 

*'  power,  or  faculty,  gi'ounded  or  pretended  to  be  grounded  upoa 

*'  them,  or  any  of  them." 

{u)  In  the         And  it  is  further  declared  and  enabled,  by  §  3.  "  That  all  mo* 

cjnitrudtion   n  nopolies,  and  all  fuch  commiflions,  grants,  and  licences,  isfc, 

held bymy     "  ^"4  ^^^  Other  things  tending  as   aforefaid,   and   the  force  and 

Lord  Coke,    *'  Validity  of  them  ought  to  be,  and  fhall  be  examined,  heard, 

that  all  mau  «  iy[q(\    and  determined  bv  and  according  to  the  (a)  common  laws 

ters  of  this      ,,       r    1  •  1  1  'i  TO 

kind  ought         of  this  realm,  and  not  otherwile. 

to  be  tried  in  the  courts  cf  common  law  only  ;  and  not  at  the  Council-table,  or  in  the  court  of  Chancery, 
or  any  other  court  of  like  nature.  3  Inlt.  182.  But  for  this  -vide  Jurildidion  of  the  Court  of  Chan-. 
eery,  lit.  Courts  and  their  Juiifdlftion. 

And  it  is  further  ena£led,  by  §4.  "  That  if  any  perfon  fliall  be 
«<  hindered,  grieved,  difturbed,  or  difquieted,  or  his  goods  or  chat- 
"  tels  any  way  feized,  attached,  diftrained,  taken,  carried  away,  or 
*'  detained  by  occafion  or  pretext  of  any  monopoly,  or  of  any  fuch 
*'  commiflion,  grant,  or  licence,  &c.y  or  other  matter  or  thing 
*<  tending  as  aforefaid,  and  will  fue  to  be  relieved  in  any  of  the 
**  premifes,  he  fhall  have  his  remedy  for  the  fame  at  the  common 
*'  law,  by  aftion  grounded  on  the  faid  ftatute,  to  be  heard  and 
**  determined  in  the  King's  Bench,  Common  Pleas,  or  Exchequer, 
*'  againfl  the  party  by  whom  he  fnall  be  fo  hindered  or  grieved, 
*'  is'c.f  or  by  whom  his  goods  fliall  be  fo  feized  or  attached,  ^r., 
*'  wherein  every  fuch  perfon,  which  fhall  be  fo  hindered  or  grieved, 
*'  U'c.f  or  v/hofe  goods  fhall  be  fo  feized  or  attached,  &c.y  fhall 
**  recover  three  times  fo  much  as  the  damages  which  he  fuflained 
*'  by  means  of  fuch  hinderance,  drV.,  and  double  cofts  ;  and  in 
*'  fuch  fuits,  or  for  the  fl:aying  or  delaying  thereof,  no  eflbin,  pro- 
<'  teclion,  wager  of  law,  aid-prayer,  privilege,  injuntlion,  or 
«'  order  of  reilraint,  fhall  be  in  anywife  praypd,  granted,  admitted, 
**  or  allowed,  nor  any  more  than  one  imparlance  ;  and  if  any  per- 
"  fon  fhall,  after  notice  that  the  a6lion  depending  is  grounded 
*'  upon  the  faid  ftatute,  caufe  or  procure  any  atlion  at  the  com° 
*'  mon  law  grounded  thereon  to  be  ftaid  or  delayed  before 
*'  judgment,  by  colour  or  means  of  any  order,  warrant,  power,  or 
*'  authority,  fave  only  of  the  court  wherein  fuch  atlion  fhall  be 
<'  depending  ;  or  after  judgment  fliafl  caufe  or  procure  the  execu- 
"  tion  to  be  ftaid  or  delayed  by  colour  or  means  of  any  order, 
**  warrant,  prayer,  or  authority,  fave  only  by  writ  of  error  or 
*'  attaint,  that  then  the  faid  perfon  or  perfons  fo  offending  fhall 
"  incur  a  pramufiire." 
3lnfti  18 j.  It  is  faid,  that  the  firfl:  branch  of  this  laft;  claufe,  relating  to  the 
delay  of  caufes  of  this  kind  before  judgment,  not  only  extendeth 
to  the  Privy  Council,  Chancery,  Exchequer-chaml^r,  and  the  like, 
but  alfo  to  thofe  who  fliall  procure  any  warrant  from  the  king  for 

fuch 
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fuch  purpofe  ;  and  It  is  faid,  that  the  latter  branch,  relating  to  the 
(delaying  of  execution  after  judgment,  extendeth  even  to  the  judges 
of  the  court  where  the  caufe  is  depending. 

But  it  is  provided,  by  §  6.  "  That  no  declaration,  in  the  ftatute  (a)  Manu- 
**  mentioned,  fhall  extend  to  any  letters  patents,  and  grants  of  ^-"^^f" 
**  privilege  for  t!ie  term  of  fourteen  years,  or  unJer,  of  the  fole  brolght 
**  working  or  making  of  any  manner  of  [a)  new  manuladiures  into  the 
**  within  this  realm,  to  the  true  and  firft  inventor  and  inventors  f^/''"f'^°"* 
**  of  fuch  manufactures,  vi-hich  others,   at  the  time  of  making  aieinciud. 
"  fuch  letters  patents  and  grants,  (hall  not  ufe;  fo  as  alfo  they  be  ed,  though 
*^  not  contrary  to  the  law,  nor  mifchievous  to  the  ftate,  by  raifine  f''^^  i'""* 

,,  .  r       ^  1-   •  1  1  r  1  ■^  T-,^    been  long 

*'  prices  ot  commodities  at  home,-  or  hurt  01  trade,  or  generally  jractifed 
"  inconvenient ;  the  faid  fourteen  years  to  be  accounted  from  the  'here  be- 
**  date  of  the  firll  letters  patent,  or  grant  of  fuch  privilege,  but  ^°J^'x  ^^' 
"  that  the  fame  fhould  be  of  fuch  force,  as  they  fhould  be  if  the  fpeiks  of 
"  faid  adt  had  never  been  made,  and  of  none  other."  n=w  manu- 

fadtures 
Within  this  realm,  and  was  made  to  encourage  new  devices  uleful  to  the  kingdom  ;  and  whether  learned 
by  travel  or  ftudy,  it  is  the  fame  thing,     a  Salk.  447. 

It  hath  been  refolved,  that  no  new  invention,  concerning  the  3  Inft.  184. 
working  of  any  manufa6lure,  is  within  the  meaning  of  this  excep- 
tion, unlefs  it  be  fubftantially  new,  and  not  barely  an  additional 
improvement  of  an  old  one. 

Alfo,  it  hath  been  holden,  that  a  new  invention  to  do  as  much  3  Inft.  1S4. 
work  in  a  day  by  an  engine,  as  formerly  ufed  to  employ   many 
hands,  is  not  within  the  faid  exception  ;  becaufe  it  is  inconvenient, 
in  turning  fo  many  labouring  men  to  idlenefs. 

Alfo,  it  feems  clear,   that  no  old  manufacture,  in  ufe  before,  3  inft.  1841 
can  be  prohibited  in  any  grant  of  the  fole  ufe  of  any  fuch  new 
invention. 

And  it  is  farther  provided,  §  7.  "  That  nothing  in  the  faid  a£l 
**  contained  fliall  extend  to  any  grant  or  privilege,  power  or  au- 
"  thority  whatfoever,  before  the  faid  aCt  made,  granted,  allo^^'ed, 
**  or  confirmed  by  any  a£l  of  parliament,  fo  long  as  the  fame  fliall 
"  continue  in  force." 

Provided  alfo,  §  9.  "  That  nothing  in  the  faid  a£l  contained 
**  fliall  be  in  any  wife  prejudicial  to  any  city,  borough,  or  town 
**  corporate  within  this  realm,  concerning  any  grants,  charters,  or 
*•  letters-patent  to  them  made,  or  concerning  any  cufl:om  ufed  by 
*'  or  within  them,  or  unto  any  corporations,  companies,  or  fel- 
*'  lowfliips  of  any  art,  trade,  occupation,  or  myftery,  or  to  any 
*'  companies  or  focieties  of  merchants  within  this  realm,  ere<Sl:eci 
*'  for  the  maintenance,  enlargement,  or  ordering  of  any  trade  or 
**  merchandize,  but  that  the  fame  charters,  culloms,  corporations^ 
**  isfc.  and  their  liberties  and  immunities,  fliall  be  of  fuch  force 
**  and  efFeiStj  as  they  were  before  the  making  of  the  faid  aQ,  and 
**  of  none  other  ;  any  thing  before  in  tlie  faid  a6l  contained  to  the 
"  contrary  In  anywife  nctwithftanding." 

And  it  is  further  provided,  §  10.  «'  That  nothing  in  the  Ca'kI 
**  aCl  contained  (hall  extend  to  any  letters-patent,  or  grants  of 

*'  privilege 


768  ^onopol^ 

•*  privilege  concerning  printing,  nor  to  any  commilliort,  grants,  o? 
**  letters-patent  concerning  the  digging,  making,  or  compound^ 
**  ing  of  falt-petre,  or  gunpowder,  or  the  calling  or  making  o£ 
<'  ordnance,  or  (hot  for  ordnance ;  nor  to  any  grant  or  letters- 
**  patent  of  any  office,  ere£led  before  the  making  of  the  faid 
•'  ftatute,  and  then  in  being  and  put  in  execution,  other  than  fuch 
**  offices  as  had  been  decried  by  proclamation  ;  but  that  all  fuch 
*'  grants,  ^c.  fliall  be  of  the  like  force  and  effisdt,  and  no  other, 
•*  as  if  the  faid  ail  had  never  been  made." 

But  it  is  enabled,  by  i6  Car.  i.  c.  21.  " That  it  fhall  be  law^ful 
*'  for  all  perfons,  as  vi'ell  ftrangers  as  natural-born  fubje£ls,  to 
**  import  any  quantities  of  gunpowder  whatfoever,  paying  fuch 
♦*  cultoms  and  duties  for  the  fame  as  by  parliament  (liall  be 
*'  limited ;  and  that  it  fhall  be  lawful  for  all  his  majefty's  fubjedls 
**  of  this  realm  of  Etiglatidy  to  make  and  fell  any  quantities  of 
**  gunpowder  at  his  pleafure,  and  alfo  to  bring  into  this  kingdom 
•*  any  quantities  of  falt-petre,  brimftone,  or  any  other  materials 
♦*  for  the  making  of  gunpowder ;  and  that  if  any  perfon  (hall  put 
**  in  execution  any  letters-patent,  proclamations,  edi£l,  a6V, 
«'  order,  warrant,  reftraint,  or  other  inhibition  whatfoever,  where- 
*'  by  the  importation  of  gunpowder,  falt-petre,  brimftone,  or  other 
*'  the  materials  aforementioned,  (hall  be  any  ways  prohibited  or 
•*  re(lrained,he  (hall  incur  z  pramunire" 

And  it  is  further  provided  by  the  faid  ftatute  of  21  Jac.  i,  c,  3, 
§  II,  12.  "  That  nothing  in  the  faid  a£l  contained  (hall  extend  to 
*'  any  commiffion  or  grant  concerning  the  digging,  compounding, 
**  or  making  of  alum  or  alum  mines,  ^r.,  nor  concerning  the 
**  licenfnig  of  the  keeping  of  any  tavern  or  felling  of  wines,  to  be 
**  fpent  in  the  manfion-houfe,  or  other  place  in  the  tenure  or  oc- 
•*  cupation  of  the  party  felling  the  fame  ;  and  a  further  provifion 
**  is  made  in  the  latter  part  of  the  ftatute,  for  feme  particular 
•*  grants  to  particular  corporations  and  perfons,  zsNewcaJiU-upon* 
«  Tine"  &c. 
3lBa.  i?5»  But  it  is  faid,  that  the  faid  claufe  relating  to  alum  was  needlefs, 
becaufe  all  fuch  mines  belong  of  courfe  to  the  perfons  in  whofe 
grounds  they  are,  and  therefore  no  privilege  concerning  them  can 
be  granted  but  in  the  king's  own  ground. 

[See  farther  tit.  ^' Prerogative"'^ 


END     OF    THE    FOURTH    VOLUME, 


CO 


CD. 


^lOSANCf^r^         ^.OFCAUF(%      ^OFCAUFO/?^ 


^rJUDNvsni^ 


■^A«^Awnjw 


^l-UBRARYOc^ 


\^i\m\^ 


^IDSANCEl^^ 

O 


-^l-UBRARYOc^ 
§  1  li-^  ^ 


-}^l-UBRARY6 


^.aojiivDjo'^ 


^<»0iiiv3je 


^OFCAUF0% 


'jt?A«VMgn;'^ 


AWBNIVER5/A 


!=  =? 


'^fJU'MWW'^ 


^lOSANCE^r^ 


^OFCAUFOi?^ 


^.0F'CAIIF0%: 


%a3MNn3WV 
^IDSANCEUr^ 


"^/WBAJNflSVVV^ 


^OFCAUFO/?^ 


%. . 

'&AHvaan-#' 


^lUBRARYO^. 


I 


^OFCAUF0«ife 


^5MEUNIVni% 


^lOSANCEif;;^, 


'<f5l3DNVS01'^       %ll3AINfl3VlV' 


.^EUNIVERi/A 


^lOSANCflij> 


^I^UnMVSO^^ 


%H3AW«JW^^ 


^•UBRARYQc. 
§  1  ir^  ^ 


,5MEUNIVERS/A 


^lOSANCEl^f^ 


-^^l-UBRAflYQc. 


-^tUBRARYOc 


'^iOjnvDjo^       <'Jia3Nvs(n=^     *^/ia3AiNa-3WV^      ^odnvj-jo"^     ^ojiivojo'^ 


^OFCAIIFOI?^ 


AWEUNIVERS/a 


"^rjuiwsni^ 


^lOSANCEli-j^ 

O 


''^/wuwn-JVJX^ 


^OFCAllFOMj^ 


u-OFCAllFOfiU^. 


ii^lMVUflll^V^ 


vj^lOSANCEl£A> 
o 


^^tUBRARYQr^ 


^lUBRARYd?/^ 


^<tfojnv3jo^     ^ 


^^OJITVDJO'^ 


^^WEUNIVERJ/^ 


r/^        v^lOSANGEltf^ 


"^/^aMINOlVN" 


LIFOff^      ^OFCAIIFO/?,^ 

rri  i 


<C?130NVS01^ 


-,       0    000  952  395    o 


^lOSANCEUr^ 


/•soi^     t//ia3AiNn]\Vv' 


:s' 


^<!/OJIlVJJO^ 


-i^l-llBRARYOr 


'^<!^0JI1V3J0'^ 


CO 


<filJ3KVS01^ 


3 


'Or 


f 


^lOSANCElfj^, 


2 


>;,OFCAllFOi?^ 


"^^fi'AavaaiH^ 


^OFCAIIFO/?^ 


j^(?AHvaaiiv^ 


'9 


8 


5^lUBRARYQ^. 


.^WEUN(VERS/A 

I 


o 


<I5UDKVS0\^        %a3AIN(13WV 


5^lUBRARYQc 
§  1    <r^  ^ 


^OFCA1IFO% 


9 


^lOSANCEltr^ 


^^Aavaani'^       ^i^uonvsoi^      "^aaMNn-jtf^ 


,^,.OF•CAllFO% 


5> 


^^       ^lOSANCEUr^ 


^tUBRARY<?/: 


^5StllBRARYa<. 


^itfOilWDJO'^ 


^-tfOJITVOJO'^ 


,5jrtEUNIVERy/A 


<QU3NVS01^ 


o 


^lOSANCElfj^        ^OFCAllFOIRil^ 


^OFCAllF0i?.i^ 


«ll^      ^MAwnivvC* 


AWEUNIVERJ/a 


<^i]30Nvsol>^ 


ARYOr        ^lUBRARYOc. 


/DJO^       ^^OJUVDJO"^ 


^\WEUNIVER%. 


^lOSANCEl^^ 


I    3 

■Si  "^"^    ^       ^  ^'^  ^ 


'^^aOJIlVDJO^' 


